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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 
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Hon. HORACE GRAY, Circuit Justice. 

Hon. LE BARON B. COLT, Circuit Judge., 

Hou. WILLIAM L. PUTNAM, Circuit Judge. 

Hon. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRIGH, District Judge, New Hampshire. 

Hon. THOMAS L. NELSON, District Judge, Massachusetts. 

Hon. GEORGE M. CARPENTER, District Judge, Rliode Island.i 

Hon. ARTHUR L. BUOWN, District Juûge, Rhode Island.» 
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Hon. RUFTJS W. PECKHAM, Circuit Justice. 

Hon. WILLIAM J. WALLACE, Circuit Judge. 

Hon. E. HENRY LACOMBB, Circuit Judge. 

Hon. NATHANIEL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut 

Hon. ALFRED C. COXB, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New York. 

Hon. CHARLES L. BENEDICT, District Judge, E. D. New York. 

Hon. HOYT H. WHEELER, District Judge, Vermont. 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MARGDS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. LEONARD E. WALES, District Judge, Delaware. 

Hon. EDWARD T. GREBN, District Judge, New Jersey.» 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey.* 

Hon. WILLIAM BUTLER, District Judge, E. D. Pennsylvania. 

Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania. 

'Deceased. «Deeeased October 10, 1896. 

'Commissioned , 1896. * Conflrmed December 15, 1896. 

76 P. (V) 



76 FEDERAL REPORTER. 



FOURTH CIRCUIT. 
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Hon. EMORY SPBER, District Judge, S. D. Georgia. 
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Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana. 

Hon. HENRY O. NILES, District Judge, N. and S. D. Mississippi. 

Hon. DAVID E. BRYANT, Distilct Judge, B. D. Texas. 

Hon. JOHN B. RECTOR, District Judge, W. D. Texas. 
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SIXTH CIRCUIT. 

Uon. JOHN M. UARLAN, Circuit Justice. 
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Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio. 

Hon. GEORGE R. SAGE, District Judge, S. D. Ohio. 

Hon. CHARLES D. CLAKK, District Judge, E. and M. D. Tennessee. 

Hon. EU S. HAMMOND, District Judge, W, D. Tennessee. 



JODGÎS OF THE COURT». ^' 



SÊVENTH CIRCUIT. 

Hon. HENRY B. BROWN, Circuit Justice, 

Hon. WILLIAM A. WOODS, Circuit Judge, 

Hon. JAMES G. JENKINS, Circuit Judge. 

Hcœ. JOHN W. SHOWALTER, Circuit Judge. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illinois. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. IlUnoia. 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. WisconslB. 

Hon. ROMANZO BUNN, District Judge, W. D. Wiseonsin. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREWER, Circuit Justice. 

Hon. HENRY 0. OALDWELL, Circuit Judge, 

Hon. WALTER H. SANBORN, Circuit Judge. 

Hon. AMOS M. THAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. ArlcansaB. 

Hon. ISAAG C. PARKER, District Judge, W. D. Arliansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.» 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa. 

Hon. CASSIUS G. FOSÏER, District Judge, Kansas. 

Hon. KEXSSELAER R. NELSON, District Judge, Minnesota.» 

Hon. WM. LOCHRBN, District Judge, Minnesota.* 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri, 

Hon. ELMER S. DUNDY, District Judge, Nebraska.s 

Hon. WILLIAM D. McHUGH, District Judge, Nebraska.» 

Hon. ALFRED D. THOMAS, District Judge, North Dakota.T 

Hon. CHARLES P. AMIDON, District Judge, North Dakota.* 

Hon. ALONZO J. EDGEKTON, District Judge, South Dalwta.» 

Hon. JOHN E. CARLAND, District Judge, South Dakota.io 

Hon. JOHN A. MARSHALL, Judge, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming. 

'Deceased November 17, 1896. • Commissioned No vember 30, 1S98. 

'Commissioned December 15, 1896. ' Deceased August 8, 1896. 

• Resigned May 16, 1896. « (Jommissloned August 31, 1896. 

^Commissioned May 18, 1896. Con- » Deceased August 9, 1896. 

firmed same date. "Commissioned December 16, 1896. 
'Deceased October 38, 1896. 
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NINTH CIRCUIT. 

Hou. STBPHEN J. FIELD, Circuit Justice. 

Mon. JOSEPH MeKENNA, Circuit Judge. 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. ERSKINE M. ROSS, Circuit Judge. 

Hon. WM. W. MORROW, District Judge, N. D. Californla. 

Hon. OLIN WBLLBORN, District Judge, S. D. Califomia. 

Hon. HIKAM KNOWLES, District Judge, Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington. 

Hon. THOMAS P. HAWLBY, District Judge, Nevada. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon. 

Hon. JAMES H, BEATTY, District Judge, Idaho. 

Hon. ARTHUR K. DELANBY,Dlst4ct Judge, Alaslja. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



GARRAED v. SILVER PBAK MINES et aL 

(Circuit Court, D. Nevada. August 24, 1806.) 

No. 617. 

1. Pétition fob Removal— Time of Filinq. 

A motion by défendant for tlie dissolution of an injunction is not a plea 
or answer, within the meaning of Supp. Rev. St. p. 613, requiring a péti- 
tion for removal to be flled before défendant Is required by the state law 
to file his plea or answer. 

S. Rbmoval— Nominal Partt. 

A défendant whose only Interest in the property in suit is the ownership 
of an option to buy It on condition that a clear title be glven, and that he 
ehall pay a certain sum within a glven tlme, Is a nominal party merely. 
whose joinder does not affect the rlght of removal. 

Motion to Eemand. 

Eeddy, Campbell & Metson, for the motion. 
M. A. Murphy, contra. 

HAWLEY, District Judge (orally). This suit was commenced in 
the State court December 21, 1895, to recover possession of certain 
minerai land covered with valuable deposits, containing gold and 
silver and otlier metals, and with tailings and slimes containing 
gold, silver, and other metals, and also to recover damages 'and 
waste committed upon the property, and for an injunction. On the 
day the complaint was filed, the state court issued an injunction as 
prayed for, withont notice to the défendants. The summons was 
sei"ved upon the défendant the Silver Peak Mines, a corporation. 
On December 30, 1895, the state court extended the time for the 
défendant to appear and answer until the 20th day of January, 
1896. On December 31, 1895, the défendant petitioned the court to 
dissolve the injunction; and on January 7, 1896, the court modifled 
the injunction. On January 14, 1896, the défendant filed its péti- 
tion for removal of the cause to this court, on the ground of tiie 
v.76F.no.l — 1 
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diversity of citizensàip between it and the plaintiff. The order of 
removal was then made by the state court. 

Plaintiff moves to remand the cause to the state court, upon the 
grounds (1) that this court. has no jurisdiction because the péti- 
tion was not flled in time; (2) that défendant L. J. Hanchett is a 
résident and citizen of the same state as the plaintiff, and that the 
controversy between the respectiye parties is not severable. 

The statute provides that the pétition for remoTal may be flled in 
the state court "at the time or at any time before the défendant is 
required by the laws of the state or the ruie of the state court in 
which suit is brought, to answer or plead to the déclaration or com- 
plaint of the plaintiff." Supp. Bev. St. 1874-91, p. 613. 

The défendant, under the laws of the state of Nevada and the 
practice of the state courts, was not required to plead or answer un- 
til January 20, 1896. The pétition for removal was flled in and al- 
lowed by the state court prier to that time. It is, however, argued 
by plaintiff that the défendant, by appearing in the state court, and 
moving for a dissolution of the injunction, was thereby deprived of 
the right to thereafter move to transfer the cause to this court. 
It is unnecessary to reView the authorities cited by counsel as to 
what constitutes a gênerai appearance in a case. It is enough to 
say that, in my opinion, the motion made by the défendant for the 
dissolution of the injunction is not the sort of a plea or answer con- 
templated by the provisions of the act before quoted. Mahoney v. 
Association, 70 Fed. 513. 

In Rycroft v. Green, 49 Fed. 177, the court said: 

"It is the law and practlce of this circuit that an extension of time to an- 
swer by order of court, whether made on stipulation or not, extends the time 
for removal.J' 

See Phénix Ins. Co. t. Charleston Bridge Ca, 13 0. 0. A. 58, 65 
Fed. 628; Price v. Bailroad Co., 65 Fed. 825. 

In Martin v. Railroad Co., 151 U. S. 673, 687, 14 Sup. Ot. 538, the 
court, in determining the true meaning of the statute in question, 
said: 

"Construing the provision now In auestion, having regard to the naturai 
meaning of Its language, and to the hlstory of the législation upon this sub- 
Ject, the only reasonable inferenee is that congresa contemplated that the 
pétition for removal should be flled in the state court as soon as the défendant 
was required to make any défense whatever in that court; so that, if the 
case should be removed, the valldity of any and ail of hls défenses should be 
tried.and determiûed In the circuit court of the United States." 

The pétition for removal was flled within time. 

The second ground of the motion cannot be sustained. The di- 
versity of the citizenship and résidence of the plaintiff and the de- 
fendant corporation is undisputed. The défendant corporation, 
upon this motion, has flled an afiQdavit of L. J. Hanchett, who is 
made a party défendant in this suit, stating that he is, and was at 
the time of the flling of the oomplaint herein, a citizen and rési- 
dent of the state of Oalifomia; but this portion of his afBdavit was 
not urged in opposition to the motion to remand. The affîdavit 
clearly shows that the real controversy is between plaintiff and the 
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défendant corporation; that Hanctett does net claim to be tlie 
owner of the property; that the only interest he lias is an option 
to purchase tlie property from the corporation; that one of the con- 
ditions of this option is that the corporation will give liim a clear 
title to the property, and another is that he shall pay to the corpo- 
ration a certain sum of money within a given time. It is manifest 
from the statements made in the affidavit that the only controversy 
in the suit is solely between the plaintiff and the défendant corpo- 
ration. The corporation was therefore entitled to hâve the cause 
removed to this court. Henderson v. Cabell, 43 Fed. 257; Bailroad 
Oo. V. Townsend, 62 Fed. 161, 166; Safe-Deposit Co. v. Mackay, 70 
Fed. 801; Mitchell v. Smale, 140 U. S, 406, 409, 11 Sup. Ct. 819, 840. 
Motion to remand denied. 



WISE V. NIXON et al. 

(Circuit Cîourt, D. Nevada. August 24, 1806.) 

No. 620. 

FEDERAL JuRisDicTiGN— Construction op Act of Congress. 

A complalnt seeking to quiet the tltle to minlng claims, alleglng that 
défendants claim under relocations made by them, on the pretense that 
the original locators dld not do the proper assessment work for one 
year, and dld not résume work before such relocations, and that certain 
persons made a location of certain claims so as to Inelude 160 acres at 
land solely in the interest of one of défendants, présents issues of fact 
merely, and does not Involve the construction of Rev. St § 2324, requirlng 
a certain amount of work to be done on minlng claims, so as to give 
jurisdictlon to a fédéral court. 

Bill by Julia Wise, executrix of Alexander Wise, deceased, 
against Greorge S. Nixon and others. On motion for decree against 
défendant Nixon. 

D. S. Truman and Torreyson & Summerfleld, for the motion. 
Robert M. Olarke, contra. 

HAWLEY, District Judge (orally). Cîomplainant moves the 
court for a decree pro confesso against the défendant George S. 
Nixon, under the provisions of equity rule 19, upon the ground that 
on the 3d day of June, 1896, the counsel for complainant entered an 
order that the bill of complaint be taken pro confesso, and that 30 
days hâve expired since the entry of said order in the rule and 
order book. The facts, a« presented upon this motion, ar« that de- 
fendant was required to plead to said complaint on June 1, 1896. 
On that day his solicitor appeared before the clerk, and handed 
him a demurrer, properly certifled by counsel, but without the affi- 
davit of the défendant, as required by equity rule 31, "that tle 
demurrer vfas not interposed for delay," etc. The clerk read this 
rule to the solicitor, who thereupon took the demurrer, indorsed 
thereon the proper aflBidavit, and forwarded the same to défendant 
Nixon, at Winnemucca, where it was properly signed, and re- 
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tumed to the clerk, and filed June 3, 1896. On June 3, 1896, prîor 
to the flling of defendant's demurrer, cotinsel for complainant had 
entered the order for default. 

There is no excuse for counsel overlooking or forgetting the dis- 
tinction which exists between the practice lu this court and in the 
State courts, and between the forms of pleadings required in law 
and equity cases. It is the duty of the court to enforce the law, 
and compel parties to conform to the rules and practice of this 
court. But in the présent case counsel for défendant contends 
that this court has no jurisdiction to enter a decree, for the reaj^on 
that the suit is not one authorized by law to be brought in the 
United States courts. The suit is brought to obtaln a decree quiet- 
ing the title to certain mining claims. It was commenced in this 
court upon the theory that the questions raised by the complaint 
neoessarily iuTolved a construction of section 2324 of the Revised 
Statutes» Do the averments of the complaint présent any question 
of law calling for the construction of any statute of the United 
States? After setting forth the necessary facts as to complain- 
ant's ownership of the mining claims and sulphur mining ground, 
it is alleged: 

"That said défendants, and each of them, claim an estate or interest therein 
adverse to your orator, based upon several pretended relocations thereof at- 
tempted to bave been made about tbe Ist day of January, 189C, and on the 
clalm and prêteuse that the assessment work for the year 1895 had nerer been 
done on the same, or either of them, and on the further pretense and claim 
that the original owners, thelr heirs, assignées, or légal représentatives, hâve 
not resumed work, and had not resumed work upon the said claims, or either 
of them, after a failure to perform the assessment v^ork for the year 1895, 
and before such relocation by said défendants and the hereinafter mentloned 
grantors of thé défendant George S. Nixon and each of défendants of the 
hereinbefore described property." 

There is a further allégation that certain named parties, Warren 
and others, made a location of certain placer claims so as to include 
160 acres of land, solely in the interest of the défendant Nixon. 

Thèse averments présent issues of fact, and not of law, viz. : Was 
complainant in the possession of the mining ground and placer 
claims at the time of the relocation made by the défendants? Was 
the assessment work done thereon by the original owner thereof in 
the year 1895? If the assessment work was not done in that year, 
did the original owner résume work on the claims, and was he in 
possession thereof at the time the défendants made a relocation? 
Did Warren and others locate the placer ground solely for défend- 
ant Nixon? The court is unable to détermine from the averments 
of the complaint whether any construction of section 2324 will be 
necessarily involved in the trial of the case. There is no question 
of law, and no dispute between the parties as to the amount of work 
required by section 2324 to be done upon the mining claims in the 
year 1895. No question of law is presented as to what constitutes 
resumption of work. The question whether Warren and others 
made the location of the placer claims solely for the benefit of the 
défendant Nixon is certainly a question of fact. Thèse things be- 
ing true, it follows that the averments thereafter made In the cora- 
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plaint: "That the détermination of the title, and their rights of, 
in, and to said premises, involves the construction of a fédéral stat- 
ute, to wit, of section 2324 of the Kevised Statutes of the United 
States, or so much thereof as is necessary to détermine what con- 
stitutes a failure to perform the assessment work upon a mining 
claim to comply with the conditions of said section, so as to make 
the same subject to relocation, and when such failure takes place 
and becomes complète, and what constitutes a resumption of work, 
in good faith, after a failure to fully perform such work, and 
before a relocation of a mining claim by other parties or per- 
sons; also, as to when such a resumption must take place in point 
of time to préserve a mining claim from relocation. That the title 
of said property and the right of the parties hereto dépend upon 
the construction of that part of said section above set forth, and the 
rights and title of your orator will be defeated by one construction, 
and sustained by tlae other construction, of said statute," — are mère 
conclusions of law. To give this court any jurîsdiction in the prem- 
ises, it must afîQrmatively and clearly appear from the averments in 
the complaint that a fédéral question is involved. The facts must 
be stated in such a manner as to enable the court to détermine there- 
from whether or not the trial will involve any construction of the 
statutes of the United States. The office of pleadings is to state 
facts, not conclusions of law. It is the duty of the court to déclare 
the conclusions from the facts stated. In the language of Chief 
Justice Marshall, a case "may truly be said to arise under the con- 
stitution or a law of the United States whenever its correct décision 
dépends upon the construction of either" (Cohens t. Virginia, f> 
Wheat. 379) ; or when "the title or right set up by the party may be 
defeated by one construction of the constitution or law of the United 
States, or sustained by the opposite construction" (Osborn v. 
Bank, 9 Wheat. 822; Carson v. Dunham, 121 U. S. 421, 427, 7 Sup. 
et. 1030; Starin v. New York, 115 U. S. 248, 257, 6 Sup. Ct. 28, and 
authorities there cited). The character of a case must be deter- 
mined by the questions involved. The question whether a party 
claims a right under the provisions of the statute is to be ascer- 
tained by the légal construction of its own allégations, and not by 
the effect attributed to those allégations bv the adverse partv. Rail- 
road Co. v. Mills, 113 U. S. 249, 257, 5 Sup. Ct. 456; Metcaïf v. Wa- 
tertown, 128 U. S. 586, 589, 9 Sup. Ct. 173; Mining Co. v. Turck, 150 
U. S. 138, 143, 14 Sup. Ct. 35. 

In Trafton v. Nouges, 4 Savvy. 178, 183, Ped. Cas. No. 14,134, the 
court said: 

"The précise facts sliouM be stated out of which it is supposed the jurls- 
dictlonal question will arise, and how It will arise should be pointed out, so 
that the court can détermine for Uself whether the case is a proper one tor 
considération in the national courts; otherwise, the administration of justice 
will be greatly obstructed, and intolérable inconveniences be the resuit. 
* * * Where a suit présents no disputed construction of an act of congress; 
where there is no contest at ail as to what the act means, or what right it 
glves; where the only questions are as to what are the local mining laws, 
raies, and customs, and as to whether the parties hâve in fact performed the 
acts requlred by such local laws, rules, and customs,— how can it be said, 
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In any just eense, that such a suit really and substantlally Involves a dispute 
or controversy arising under an act of congress?" 

To the same effect, see Dowell v. Griswold, 5 Sawy. 39, Fed. Cas. 
No. 4,041; Hambleton v. Duham, 10 Sawy. 490, 22 Fed. 465; Water 
Co. V. Keyes, 96 U. S. 199, 203. 

The principles applicable to tMs case are analogous to the doc- 
trines ajinounced by the suprême court of the United States, and 
constantly adhered to, that "under the acts of March 3, 1887, c. 373 
(24 Stat. 552), and August 13, 1888, c. 866 (25 Stat. 433), a case not 
depending on the citizenship of the parties, nor otherwise specially 
provided for, cannot be removed from a state court into the circuit 
court of the United States, as one arising under the constitution, 
laws, or treaties of the United States., unless that appears by the 
plaintiff's statement of his own claim ; and that, if it does not so ap- 
pear, the want cannot be supplied by any statement in the pétition 
for removal or in the subséquent pleadings." Tennessee v. Union 
& Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654; Chappell v. Wa- 
terworth, 155 U. S. 102, 15 Sup. Ct. 34; Postal Tel. Cable Co. v. 
State of Alabama, 155 U. S. 482, 15 Sup. Ct. 192; Land Co. v. Brown, 
155 U. 8. 488, 15 Sup. Ct. 357; Bailway Co. v, Skottowe, 162 U. S. 
490, 16 Sup. Ct. 869. 

The authorities cited and relied upon by complainant are not in 
opposition to the views herein expressed. Frank G. & S. M. Co. v. 
Larimer M. & S. Co., 8 Fed. 724, Burke v. Concentrating Co., 46 Fed. 
644, and Chambers v. Harrington, 111 U. S. 850, 4 Sup. Ct. 428, were 
cases brought in pursuance of the provisions of section 2326, Rev. 
St., to détermine the adverse claims of the respective parties to min- 
ing claims for which the défendants had made application for a pat- 
ent under the provisions of section 2325 of the Revised Statutes; 
and the décisions are to the effect that the national courts hâve jti- 
risdiction of such cases because the govemment title to the claims 
is necessarily involved ; that the govemment is to a certain extent 
a party in interest in such cases, though not f ormally made a party ; 
and that it is entitled to hâve its rights determined in the United 
States courts. The principles, therefore, upon which the jurisdic- 
tion of such cases are maintained, are not within the décisions of 
Trafton v, Nouges and the other authorities which hâve been cited. 
In Haggîn v. Lewis, 66 Fed. 199, the cause was remanded to the 
state court, upon the ground that the bill of complaint failed to af- 
ûrmatively show any right claimed under the constitution and laws 
of the United States. 

The motion for a decree is denied. Leave is granted to amend 
the complaint. 



AMERICAN WRIKGER CO. v. CITY OF lONIA et al. 
(Circuit Court, W; D. Michigan, S. D. September 22, 1896.) 

1. FEDERAL ConiiTS— JURISDICTIONAL AmOUKT— COLORABLB AVERMBNTS. 

Wliile, ordinarily, in cases where tlie damages in controversy are tm- 
certain in amount, a distinct allégation that the necessaiy sum or value 
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is Involved wlU be aecepted by the court, yet if the allégation, from the 
nature of the case, appears to be merely colorable, and without any rea- 
sonable foundation in the facts, It will be treated as insuflficient. 

S. Same— Interstate Commebce— Licbnsb Laws— Town Ordinances. 

In a suit against a town and its offlcers to enjoln the enforcement of 
ordinances in relation to licensing of peddlers, hawkers, etc., as unreasona- 
ble, and in effect prohibiting nonresldents from transacting business 
there, held that, as the ordinances related to matters of police régulation, 
as dlstinguished from the proprletary affairs of the municipality, the féd- 
éral court was probably without jurisdictlon; and that, as the complain- 
ant's right stood, at least, on dubious ground, a preliminary injunction must 
be denied. 

This was a suit by the American Wringer Company against the 
city of lonia, Mich., and others, to enjoln the enforcement, as 
against complainant and its agents, of certain municipal ordinan- 
ces relating to hawkers and peddlers. The cause was heard on 
motion for preliminary injunction. 

The complainant filed its bill against the city of lonla, the city marshal and 
city attomey thereof, alleging complainant to be a body corporate under the 
laws of the state of Rhode Island, and that on May 14, 1896, it was, for sev- 
eral years previous thereto had been, and still Is, engagea in carrying on 
business In said Western district of Michigan by selling manufactured 
products consistlng of wringlng machines, clocks, rugs, lace and chenille 
goods, sllTef and plated ware, and other household goods for use and orna- 
ment, and for that purpose malntalned a storehouse at Grand Rapids, in said 
district, In which said goods were stored, and thence, from time to time, dis- 
trlbuted. That such sales were made by complainant's agents in the various 
cities and Tillages of said Western district of Michigan, who solicited orders 
for goods by means of samples, and, after obtaining orders, delivered the 
goods upon payment of a portion of the purchase price and the exécution by 
the purchasers of contracts for the payment to the complainant of the unpaid 
balances of the purchase price, by the terjns of which contracts the title was 
reserved to the complainant untll full payment. That on the 14th day of May, 
1896, one Blmer B. Bersie, an agent of complainant, while engaged in solicit- 
ing orders for and making dellvery of goods upon such contracts of sale in 
the city of lonia, was arrested by the city marshal thereof upon the claim 
and charge that he had thereby violated the provisions of a certain ordinance 
of the city of lonia, viz. : 

"Section 1. That no person, firm or company, shall be engaged in, prosecute 
or carry on any trade, business or occupation, or do any act or thing herein- 
after mentioned or described, within the said city of lonia, until he, she or 
they, shall hâve obtained a license, in the manner hereinafter provided." 

"Sec. 5. Peddlers or persons going about said city on foot from place to 
place, carrying with them any goods, wares, supplies or property or samples 
of the same, and selling or offering for sale the same either by sample or oth- 
erwise, shall pay for each weekly license the sum of five dollars. Peddlers or 
persons going about the city with wagon or vehicle drawn by any horse, mule 
or ox, or any team of either of the same, carrying goods, wares, supplies, prop- 
erty or samples of the same, selling or olïerlng tlie same for sale by sample 
or otherwise, shall pay for each weekly license the sum of five dollars. Any 
person selling or exposing for sale any goods, wares, jewelry or propei"ty 
from any wagon, hand cart or show case, or show stand on any open space, 
or place in said city, either by sample or otherwise, shall pay a weekly 
license therefor the sum of five dollars, and for each day less than one week, 
three dollars per day, and no such goods shall be sold (on any public place 
or open space or place) within forty feet of the main street of said city, 
and it shall be so specifted in said license. This section shall not apply to 
any person or persons selling Ice, vegetables, fish, méat or farm produee, nor 
to bakers delivering bread and pastry to their customers at their dwelllngs 
In said city." 
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"Sec. 16. If any person shall wlthout a lieense carry on any bvislness, voca- 
tion or occupation, or do any act or tiiing in sald city, for whicli a lieense ia 
required by thé provisions of this ordinance, or sliall Iceep any billiard, pool, 
or pigeon hole table for pay, without paying tlie tax as provided in section 8 
of this ordinance, or shall violate the provisions of section 8 of this ordinance, 
he, she or they shall be deemed to be gullty of a violation of this ordinance, 
and upon conviction thereof before any justice of the peace for the city of 
lonia, shall pay for each and every offense a fine of not less than five nor 
more than one hundred dollars and the cost of prosecution, or be imprisoned 
in the county jail of lonia county for a period of not more than sixty days, 
or be punished by both such fine and imprisomnent, in the discrétion of the 
court." 

The bill f urther allèges that the suit commenced by the arrest of sald Bersie 
was at the time of its flling stlll pendlng, undetermined, and untried; that sald 
Bersie had not sold, or offered for sale, any goods upon any Street, lane, or al- 
ley or other public place in sald city, but only upon private property of its clti- 
zens; that he did not offer to sell any goods in hls possession at the time of so- 
liciting orders, but only solicited orders by samples, and goods were af terwards 
delivered upon orders thus obtained; that no absoiute sales were made or 
sought to be made by him, but only sales conditional upon payment of future 
installments of the purchase price of the goods, the complainant In each In- 
stance retaining tltle until full payment; and that the goods for which he 
solicited orders and of which he made dellvery were in ail respects suitable 
goods for sale and use; that the ordinance aforesaid was not a lawful or 
proper exercise of any police power or any power of taxation vested in the city 
of lonia under its charter or the laws of the state of Michigan or otherwise; 
that the ordinance was not adopted with view to police régulations or for the 
purpose of taxation, but to be prohibitory of sales by nonresidents of the 
city of lonia whenever the city offlcers should choose to enforce the same; 
that complalnant's agents refuse to do business for it In the city of lonia 
because of threatened prosecutlons under this ordinance, unless the complain- 
ant wlU pay the lieense fées, and that complainant will be compelled to 
abandon its business in that city if so exorbitant a lieense fee shall be exacted; 
that the city of lonia is on a route Including several other cltles and villages 
where complalnant's agents do business as aforesaid, and that, if compelled 
to abandon Its business in the city of lonia, the expense of doing business in 
other citles and towns upon said route will be largely increased; that the 
expense of maintaining complainant's storehouse in the city of Grand Rapids 
will also be increased In proportion to the amount of business done; that 
complainant expects to continue Its business at Grand Rapids indeflnitely, 
and believes and allèges that It will be damaged to the extent of more than 
$2,000 by being prevented from carrying on its business in the city of lônla; 
and complainant prays an injuiictlon restralning défendants frorn arresting, 
attempting to arrest, or threatenlng to arrest any agent of the complainant 
for the soliclting of orders and dellvery of goods as aforesaid in said city, 
and from prosecuting any suit or proceeding against any agent of complainant 
for or on account of any such act or aets. 

The answer of the city of lonia sets up that complalnant's agents carry about 
with them wagons loaded wlth complainant's goods, go from bouse to house 
offering such goods for sale upon contract, and the next day, or soon there- 
after, deliver the goods from the wagons, the form of sale being a mère sub- 
terfuge to avold the payment of hawkers' and peddlers' lieense fées, and the 
ordinance of the city of lonia relating thereto; that at the time of such sale 
the goods are not in original packages, but are taken from broken packages, 
and are ready for dellvery, and the making future delivery Is slmply an at- 
tempt to évade the ordinance; that at the time of said Bersie's arrest he had 
been engagea for several days in selling and dellvering goods which had been 
taken out of the original packages; that the ordinance in question was made 
in pursuance of subdivision 33 of section 57 of the charter of the city of 
lonia: "The common eouncil shall hâve power • • * to lieense and regu- 
late auctioneers, hawkers, peddlers and pawn brokers; and regulate auetions, 
hawking, peddling and pawn brokerage; lieense to regulate the peddlers anfi 
hawkers of fruits, nuts, cakes, refreshments, jewelry, merehandise, goods 
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and other property whatsoever, by hand, hand-cart, show-case, show-stand or 
other-wlse lu the public streets;" and that the ordinanee was a lawful exercise 
of powers granted by said city charter. The answer further dénies that the 
license fee is exorbitant and unreasonable, or that It would deprive the com- 
plainant from reallzlng any profit froin business done in the city of lonia,, 
and dénies that complainant would be Injured to the extent of $2,000 by the 
acts complalned of; and the answer dénies the jurlsdictlon of the fédéral 
court, and ayers that the suit set up in the bUl of complalnt pending before a 
justice of the peace of the city of louia Is one whereln the same subject-mat- 
ter may be litigated, and the same conclusion reached as is sought to be 
reached by this proceeding; avers that the suit so pending at the time of the 
fillng of the bill of complalnt in the state court was one whereln the same and 
identical state of facts might be determlned as sought to be determlned by 
the bill of complalnt; dénies that the ordinanee ylolated any constitutional 
proTision In regard to Interstate commerce; dénies that the ordinanee dls- 
crlminated between the citizens of lonla and other cltlzens of the state or 
of the United States; dénies that the court could lawfuUy take Into considéra- 
tion future prosecutions under the ordinanee for the purpose of contem- 
plating damages In an amoimt sufflcient to give the fédéral court .lurlsdictioQ; 
and dénies that the license fee is excessive, or acts as a prohibition upon 
venders of goods who are nonresidents of the city of lonla, or that It opérâtes 
In any manner in restralnt of trade. The other défendants filed dlsclaimers. 

Maher & Salsbury, for complainant. 

McGarry & Nichols, Miller & Clute, and M. A. Nichols, for de- 
fendants. 

SEVEKENS, District Judge (after stating the facts). Upon ma- 
ture considération of this motion, I reach tlie conclusion that it 
must be denied. What I regard as the principal objections to the 
motion are: (1) The dlfflculty of giying crédit to the statement 
that the sum or value of the matter in controversy in the suit ex- 
ceeds the minimum of jurisdiction ; namely, the sum of $2,000. (2) 
The injunction sought is one which would interfère with the exer- 
cise of the jurisdiction of the courts of the state in proceedings 
for the enforcement of its pénal statutes and ordinances. 

In regard to the flrst, it is undoubtedly the gênerai rule that, 
. where the damages or the amount in controversy are in their na- 
ture uncertain, and dépendent upon proof for their ascertainment, 
a distinct allégation that there is the necessary sum or value in- 
volved is accepted as meeting the requirement in that regard; but 
there are exceptions to this, one of which is that, if the allégation 
appeaf s to be colorable, and to hâve no just and reasonable foun- 
dation in the facts, the court will treat the gênerai averment as in- 
sufficient. In the présent case it appears to me that it strains cred- 
ulity too much to believe that the value of the complainant's busi- 
ness in the little city of lonia is of the value of $2,000. 

As to the second, it is very doubtful, indeed, whether this court has 
any rightful authority to interpose by way of injunction to prevent 
the enforcement in the courts of the state, by the state ofScers, of the 
ordinances complained of. This question has been considered in a 
number of cases. In some of thèse the power is denied. Though the 
actual décisions in ail of thèse latter cases are not precisely in point, 
they seem to support that conclusion (Ex parte Sawyer, 124 U. S. 200, 
8 Sup. et 482; Hemsley v. Myers, 45 Fed. 283; Railway Go. v. Mil- 
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ner, 57 Fed. 276; Spink t. Francis, 19 Fed. 670, 20 Fed. 567; Sues» 
T. Noble, 31 Fed, 855; Bailroad Co. v. Cannon, 49 Fed. 517); wMle, 
on the otlier hand, there are several décisions which seem to faTor 
the View that, where the party complaining of the criminal pro- 
ceedings in the state court hias a property interest in the matter in- 
Tolved, a bill for an injunction may be maintained (Bottling Co. 
V. Welch, 42 Fed. 561, and cases cited; Lottery Co. t. Fitzpatrick, 
8 Woods, 222, Fed. Cas. No. 8,541; Live-Stoclî, etc., Ass'n t. Ores- 
cent City, etc., Oo., 1 Abb. U. S. 388, Fed. Cas. No. 8,408; New 
Memphis Gas & Light Co. v. City of Memphis, 72 Fed. 952; Capital 
City Craslight Co. v. City of Des Moines, Id. 829). The cases on 
the subject are not ail of them easily reconcilable, but I think the 
true line of demarkation is this: that where the proceeding in the 
gtate court is taken for the enforoement of a statute or ordinance 
which relates to the proprietary affairs of the municipality, the 
jurisdiction may be sustained; but that, on the other hand, where 
they relate to those subjects which involve police régulations, — 
matters which are of a public character, as distinguished from pro- 
prietary concerns, — the interférence of the fédéral court woijld be 
unwarranted. If this distinction is sound, it would follow that 
this motion cannot be sustained. At ail events, upon both thèse 
grounds, and especially the latter, I am conTinced that there is 
Buch grave and serious doubt as that the injunction ought to be 
denied. It la the settled practice to refuse a preliminary injunc- 
tion where the right of the complainant stands on dubious ground, 
and especially is this so where the final decree is thus anticipated 
npon the preliminary hearing. Wagner v. Drake, 31 Fed. 849. 
Let an order be entered in accordance with this opinion. 



BBCK & PAULI LITH. 00. T. WACKBR & BIRK B. & M. OO. et aL 

(Circuit Court ol Appeals, Seventb Circuit October 5, 1896.) 

No. 305. 

1. Circuit Coubt oï" AppBAiiS-— .Tdrisdiction. 

An assignment of error that the circuit court erred In dlsmlsslng the ac- 
tion as against any of the parties named In the process, though they had 
not been eerved, and, by reaâon of nonresldence, could not be, and tin 
objection that the order or' ciismissal was not a final order, did not involve 
solely a question of the Jurisdiction of the circuit court, and hence the 
circuit court of appeals had jurisdiction of the writ of error. 

8. AppEARANCK— JOINDEB IN MOTION. 

Défendants who were not served wlth process do not, by jolning wlth 
one who was served, in a motion to set aslde the service of process, sub- 
mit themselves to the jurisdiction of the court 
flL Àppbllatb JtrRiSDicTioN— FiNAii Ordbk. 

An order dlsmlsslng two of three défendants sued on a Joint obligation, 
because not served wlth process, Is not a final order from which an appeaJ 
lies. 

i, JUDGMBBTT— MeRGER. 

A judgment agalnst one of several joint obllgors does not extlnguish 
the original cause of action, as against those not served because beyoud 
the jurisdiction 
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In Error to the Circuit Court of the United States for tlie West- 
ern District of Wisconsin. 

Action by the Beck & Pauli Littographing Company against the 
Wacker & Birk Brewing & Malting Company and Ckicago Breweries, 
Limited, impleaded with Charles H. Wacker and others, names un- 
known, doing business under the name of Chicago Breweries, Limited. 
The action was dismissed as to certain défendants, and plaintiff 
brings error. 

W. D. Tarrant and Théo. Kronshage, for plaintifî in error. 
Frederick S. Winston, James F. Meagher, and B. J. Stevens, for 
défendants in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This action was commenced in the cir- 
cuit court of Dane county, Wis., without complaint or déclaration, 
by a summons, which did not disclose the cause of action, against 
"the Wacker & Birk Brewing & Malting Company, the Chicago 
Breweries, Limited, Charles H. Wacker, and others, names un- 
known, doing business as Chicago Breweries, Limited." The sum- 
mons was issued September 7, 1895, and on the same day was served 
upon Charles H. Wacker, by reading, and by delirering a copy, 
which he had refused to accept, to a third person at his place of 
abode. On that copy was the indorsement, "Served Sept. 7th, 
1895," signed by the sherifE of Milwaukee county, Wisconsin. On Sep- 
tember 25, 1895, the défendants entered a spécial appearance in the 
action "for the purpose only of moving to set aside the service of 
summons and vacating the proceedings therein," and, upon the 
affldavit of Charles H. Wacker to the effect that the défendants 
were ail nonresidents and had never done business nor had any 
agents in Wisconsin for the purpose of doing business there, and 
that when the summons was served on him he was in the state only 
as a sojourner in seardi of health, obtained of the court an order 
that within two days the plaintiff should show cause why the serv- 
ice of summons should not be set aside and the action dismissed, 
with costs, but, before the motion was heard, presented their peti 
tion, and on September 27th obtained an order, for the removal of 
the cause into the fédéral circuit court. The pétition for removal 
in terms denied the jurisdiction of the state court, and restricted 
the appearance thereby made to "the sole and only purpose of pre- 
senting" the pétition. The order of removal having been made, 
the défendants, by attorney, "moved to hâve the plaintiff directed 
to file the original summons with the clerk of this court, so as to 
hâve it incorporated in the minutes."' The motion was denied on 
the ground that the court had no power to grant it, but on October 
10, 1895, the summons and the return thereon were flled, and, with 
other papers, were certifled by the clerk, and transmitted to the 
court below, where the défendants, having again entered a spécial 
appearance for the purpose, renewed the motion made in the state 
court to set aside the service of summons, and to dismiss the action 
for want of jurisdiction; and the court on December 28, 1895, or- 
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dered "that the serTice of summons, as to eacih and ail of the de- 
fendants except the défendant Charles H. Wacker, be set aside, 
and the cause dismissed," and that in respect to Wacker the motion 
be overruled. The afladavit of Wacker, aJter stating that he is, and 
for several years last past has been, a résident of Chicago ; that he 
is the président of the Wacker & Birk Brewing & Malting Com- 
pany, one of the défendants; that that company and the Chicago 
Breweries, Limited, are corporations, the flrst existing in and under 
the laws of Illinois, and the latter under the laws of Créât Britain 
and Ireland, and neither having or havinsr had any ofQce, property, 
business, or agency in Wisconsin; that he (Wacker), either alone, or 
in connection with others, is not, and never has been, doing business 
under the name Chicago Breweries, Limited, and has never had 
any personal or business dealings with the plaintifE; and that, as 
he is advised and believes, he is made a défendant in the action "in 
order to moke parties thereto the persons purporting to act, or sup- 
posed to be acting, under the name of Chicago Breweries, Limited, 
had there been no such corporation, and for no other purpose," — 
concludes as follows: 

"That the original summons in said action, and the complalnt therein, are 
not on file, and hâve not been filed, in the office of the clerk oî this court at 
Madison, in sald county of Dane, as required by law, and défendants and 
déponent hâve not been able to see the sanae, and one and ail do not know, 
and cannot learn, their contents, the same presumably being in possession 
of plaintiff'8 attomeys, if, indeed, It be true that they hâve been drafted and 
In fact exist, and thàt défendants in thls action cannot demand service of 
copy of eame without, by such gênerai appearance, subjeetlng themselves to 
the jurisdlction of the court; that the copy summons so left, as appears by 
Bxhibit A, hereto annexed, does not disclose the amount of damages claimed 
against the défendant, or, In any respect, the nature of the action; that as 
déponent Is Informed, believes, and avers, the only business transaction had 
between plaintiff, on the one side, and the défendants, or either of them, on 
the other, and hence the business transaction on whieh thls action is based, 
relates to an asserted sale and purchase of certain printed labels, on which 
the clalm of the plaintiff to damages greatly exceeds the sum of two thousand 
dollars, but liability for whieh the défendants deny; and, as déponent is advis- 
ed and believes, the cause of action, if any, did not arise in the state of Wiscon- 
sin." 

The sheriflf afterwards made formai return that he had "per- 
sonally served on the 7th day of September, 1895, the within sum- 
mons, in the town of Linn, Walworth Co., Wis., by tendering to 
Charles H, Wacker a true and correct copy," etc.; leaving it in- 
definite whether a service upon Wacker individually only, or upon 
him as the représentative or agent of other défendants, was in- 
tended. Thèse proceedings, the summoiis, the return, and the a,tâ- 
davit mentioned, are shown only by docket entries, and not by bill 
of exceptions. See Beid v. Case, 14 Wis. 464; Cord v. South well, 
15 Wis. 211; Rev. St. Wis. § 2898. 

The error assigned is upon the dismissing of the action against 
the corporations named, while retaining jurisdiction over the de- 
fendant Wacker. The défendants in error hâve moved to dismiss 
the writ of error on the grounds that the order of dismissal was not 
a final order, and that this court has no jurisdiction, because the 
assignment of error puts in issue nothing but the jurisdiction of the 
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circuit court. It does not appear that the question of jurisdiction 
was certifled by the court below to the suprême court, and, that not 
having been doue, It was the privilège of the partv, as declared in 
McLish V. Eoff, 141 U. S. 661, 12 Sup. a. 118, to'bring the entire 
case hère; but it has been held by this court that, when the ques- 
tion of jurisdiction alone is involred, a circuit court of appeals 
cannot entertain the writ. Manufacturing Co. v. Barber, 9 0. C. 
A. 79, 60 Fed. 465, and 18 U. S. App. 476; Railroad Co. v. Myers, 
10 C. 0. A. 485, 62 Fed. 367, and 18 U. S. App. 569; Cabot v. Mc- 
Master, 13 C. 0. A. 39, 65 Fed. 533, and 24 U. S. App. 571. And 
that ruling has been followed by the courts of appeals for the 
Sixth and Ninth circuits (U. S. v. Severens, 18 C. 0. A. 314, 71 Fed. 
768; The Alliance, 17 0. 0. A. 124, 70 Fed. 273), though the con- 
trary had been decided in the Eighth circuit in cases not referred 
to in the later opinions (Crabtree v. Madden, 4 C. C. A. 408, 54 
Fed. 426; Crabtree v. Byme, 4 C. C. A. 414, 54 Fed. 432; Rust v. 
Waterworks Co., 17 C. G. A. 16, 70 Fed. 129). See, also, King v. 
McLean Asylum, 12 C. C. A. 139, 64 Fed. 325, and Green v. Mills, 
16 0. C. A. 516, 69 Fed. 852. The opinion in Crabtree t. Madden 
is perhaps to be regarded as a dictum, beeause of the suggestion 
therein that, if the jurisdiction of the court below were up- 
held, "there would remain for détermination the question whether 
or not the complaint states facts sufflcient to constitute a cause 
of action." It is clear, therefore, upon the weight of authority, 
that a question of jurisdiction alone may not be taken to a court 
of appeals, though, on principle, once the suprême court had enun- 
ciated the doctrine of McLish v. Eoff, it is difficult to see why such 
a question may not be entertained and decided by one of those courts 
as well when standing alone and constituting the whole case as when 
accompanied with another or other questions, which might be inject- 
ed on mère pretense, in order to obviate the objection to jurisdiction. 
In this case the plaintiff in error contends that by making a joint 
motion to set aside the service of process, which in respect to one of 
them was a good service, the défendants ail submitted to the jurisdic- 
tion of the court ; but that proposition, it is évident, présents simply 
a phase of the question of jurisdiction, of which, by itself, it seems we 
could not take cognizance. 

The case, however, in volves more than an inquiry into the ju- 
risdiction of the circuit court over the persons of the défendants. 
Error is not assigned upon the setting aside of the service, but on 
the dismissal of the action against two of the three défendants 
named in the summons. It is admitted by the plaintiff in error that 
the summons had been served only upon the défendant Wacker, 
but, there being in the statutes of Wisconsin a provision to the 
effect that a judgment against one of joint obligators may be en- 
forced against joint property of ail found within the state, it is 
urged that it was error to dismiss the action as against any of the 
parties named in the process, though they had not been, and by rea- 
son of nonresidence could not be, served; the argument being that, 
in order to obtain the beneflt of the statute mentioned, it was nec- 
essary, or at least proper, that aJl of the joint obligera be named, 
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first in tbe process, and later in tlie déclaration to be ûled. Of this 
question, and of the further question raised by tbe défendants, 
wh.etber the order dismissing the action as against two of tbree de- 
fendants was a final order, we may take cognizance, and in connec- 
tion therewith, it follows, may détermine whether tbe circuit court 
acquired jurisdiction orer tbe two défendants wbo were dismissed 
out of tbe action. 

It being admitted tbat tbe défendants except Wacker were not 
serred witb process, tbe court, it is certain, acquired no jurisdiction 
of tbe défendant corporations, unless, by joining Wacker in tbe mo- 
tion to set aside the service of process, tbey submitted tbemselves to 
tbe jurisdiction of tbe court. Tbe proposition tbat by joining in 
tbat motion tbey submitted to tbe jurisdiction is based upon ex- 
tremely technical considérations, and is not borne out by tbe autbori- 
ties cifed. Pom. Rem. & Kem. Rigbts, § 660; Webster v. Tibbits, 19 
Wis. 438; McGonigal v. Colter, 32 Wis. 614; Handy t. Insurance Oo., 
37 Obio St. 366; Construction Co. v. Fitzgerald, 137 U. S. 98, 11 Sup. 
et. 36; 2 Enc. PL & Prac. 621. See N. K. Fairbank & Go. v. Cincin- 
nati, N. O. & T. P. Ky. Co., 9 U. S. App. 212, 4 0. C. A. 403, and 54 
Fed. 420. If tbe motion bad been overruled because not good for. ail 
wbo joined in it, tbere would probably bave been no error of wbicb 
auy of tbe movers could complain; but still, except of tbe party 
served, tbe court would bave been witbout jurisdiction, and any sub- 
séquent proceeding adverse to them would bave been invalid. Tbe 
court, bowever, as it bad tbe rigbt to do, treated tbe motion as 
several, and to tbe estent of setting aside tbe service, or declaring 
tbat tbere bad' been no service, upon tbe défendants otber tban 
Wacker, it is clear, committed no error. 

Tbis brings us to tbe question wbetber tbe order dismissing two 
of tbe tbree défendants out of tbe case was a final order, from 
wbicb a writ of error may be prosecuted. Under tbe circumstances, 
it can bardly be said tbat tbe order of dismissal added anytbing to 
tbe efifect of tbe order setting aside tbe service of summons. It was 
and perhaps is still compétent for tbe plaintiff in error to file bis 
déclaration in tbe case against Wacker, setting up as tbe cause of 
action the joint obligation, if such it bas, against bim and tbe 
otbers named ; and if, pending tbe action, it sbould become possible 
to obtain service of process upon eitber or botb of tbe otber défend- 
ants, it will be in the power, and, upon proper sbowing, tbe duty, 
of the court to order an alias or additional summons for tbat pur- 
pose; and just because of this power of tbe court, so long as tbe 
action sball be pending against Wacker, to authorize tbe bringing 
in of tbe otber parties, we tbink tbat tbe.order of dismissal, amount- 
ing as it does to no more tban a déclaration tbat the parties let out 
bad never been brought in, sbould not be deemed final. The gên- 
erai rule is familiar tbat a judgment, to be final, must dispose of 
tbe case as against ail of tbe défendants; and especially is it so 
if, like joint obligors, they stand in a common relation to the issues. 

In respect to the merits of tbe order, we do not perceive tbat it 
in any way affects tbe rigbt or power of tbe plaintifl in error to ob- 
tain against Wacker, upon the suppOsed joint liability, a judgment 
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which, under the statute, may be enforced against the common 
property of th.e joint obligors within the state. That a judgment 
taken against one of the joint obligors does net merge and ex- 
tinguish the original cause of action, as against those not seryed 
because beyond the jurisdiction, seems clear. Cox v. Maddux, 72 
Ind. 206; Merriman v. Barker, 121 Ind. 74, 22 N. E. 992, and cases 
cited. The appeal is dismissed. 

SHOWALTER, Circuit Judge, concurs in the conclusion. 
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(Circuit Court, D. Washington, W. D. July 28, 1896.) 

Eqtiity Peacticb. 

In equity practice, It is permisslble to sert forth matters o£ lavv as well 
as matters of fact constituting a défense. 

J. B. Bridges, for petitioner. 
F. M. Dudley, for respondent. 

HjOJEORD, District Judge. This is a pétition by the treasurer 
of Ohehalis county for leave to proceed under the revenue law of 
this state to obtain a judgment and sale of certain lands claimed 
by the Northern Pacific Eailroad Company as part of its land grant, 
or for an order requiring the reoeiver to pay the taxes assesaed 
against said land for the year 1892. An answer has been filed in 
behalf of the Northern Pacific Eailroad Company, and the receiver 
allèges that the lands referred to were not taxable at the date of 
the assessment, for the reason that patents for the same had not 
been, prior to that date, issued, and the nonmineral character there- 
of had not been ascertained, and therefore the légal title had not 
passed from the United States ; and for the f urther reason that the 
assessment was imi)erfect and invalid, for want of an accurate and 
complète description of the lands; and for the f urther reason that 
the tax levy was in part unauthorized by law, — that is to say, in 
addition to the usual levy of state, county, and school taxes, a 
levy was made for "Road and Bridge Fund," a purpose not author- 
ized by law. Ail irregularities in the pétition hâve been waived, 
and the case has been argued and submitted upon exceptions to this 
answer. 

Notwithstanding any uncertainty as to whether or not the lands 
referred to are exempt from the grant to the railroad company, ré- 
cent décisions of the suprême court hold that the same are taxable 
as the propertv of the company. Northern Pac. R. Oo. v. Patterson, 
154 U. S. 130-134, 14 Sup. Ct. 977; Central Pac. R. Co. v. State of 
Nevada, 16 Sup. Ct. 885. The answer, however, raises an issue as 
to the validity of the assessment and tax levy. As the matter 
is set forth, the description of the land in the assessment roll ap- 
pears to be imperfect; and the levy of a spécial tax for "Road and 
Bridgfe Fund" appears to be unauthorized by law, and other irreg- 
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ularities are alleged, rendering the assessment void. In equity 
practice, it is permissible to set f orth matters of law as well as mat- 
ters of fact oonstituting a défense. Therefore I must give effect 
to statements in the answer which the petitioner's counsel may hâve 
regarded as mère conclusions of law. When the évidence is pre- 
sented to me, I will consider again ail questions affecting the valid- 
ité of the tax; and, if ail or any part of the tax appears to hâve 
been lawfully assessed, the receiver will be required to pay the 
same. The exceptions must be overruled, but I reserve my déci- 
sion upon the questions as to the validity of the assessment roll 
and tax levy until the final hearing. 



OURTIS et ai. v. OUTLER. 
(Circuit Court of Appeals, Eighth Circuit. September 14, 1896.) 

No. 72a 

1. FORECLOSUEE Sale— Redbmption. 

Under the Minnesota law, the effect of a rédemption by lienholder» 
from a foreclosure sale under a prior mortgage is to vest in them the 
tltle to the premises, discharged of the lien of the mortgage. 

2. ASSIGNMBNT OF MORTOAGB— VaI-IDITY. 

An assignment of a mortgage wlthout the insertion therein of the 
name of an assignée is nugatory, and leaves the légal title and the right 
to toreclose in the mortgagee. 

8. Same— MoKTGAGEE's Right to Fobkclosb. 

An agreement between an investment Company and one to whom it 
soid certain mortgagee that it should "attend to ail matters of foreclosure 
and collection of the mortgage," with a récital that such person "ex- 
pected them to take entire charge of the collection of this mortgage and 
any foreclosure proceedings that they should deem necessary," author- 
izes the Company to bring such proceedings without further communication 
■with such person. 
4. Same — Eppbct on Libk. 

The foreclosure and sale of mortgaged premises for a part of the mort- 
gage debt exhausts the lien of the mortgage, and the purchaser at the 
foreclosure sale and credltors holding liens who redeem from him take 
the property entirely discharged from the mortgage, under the laws of 
Minnesota. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Suit by Isaac M. Cutler against Eugène T. Curtis and another to 
foreclose a mortgage. From a decree in favor of plaintiff, défendants 
appeal. 

Selden Bacon, for appellants. 

Harlan P. Roberts (J. 0. Sweet was with him on the brief), for ap- 
pellee. 

Before CALDWELL, SANBORN, and THAYER, Ctrcuit Judges. 

SAJNBOEN, Circuit Judge. This is an appeal from a decree of 
foreclosure. On December 20, 1889, Peter J. E. Clementson and his 
wife mortgaged a part of a city block in Minneapolis, in the state of 
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Minnesota, to the Lombard Investment Company, a corporation of 
the State of Missouri, to secure the payment of two notes, one for 
$8,000, payable January 1, 1895, and one for $400, payable January 
1, 1891, with interest at the rate of 6 per cent, per annum, payable 
semiannually, according to the terms of coupons attached to the two 
principal notes. The Lombard Investment Company had its prin- 
cipal office at Kansas City, in the state of Missouri; but it had a 
branch ofiBce in Boston, in the state of Massachusetts. This Com- 
pany wrote upon the back of the notes its assignment and guaranty 
of the payment thereof, and acknowledged and executed a formai 
assignment of the mortgage, in ail of which the name of the assignée 
was left blank, and sent thèse writings, with the iiotes iiud the mort- 
gage, to its Boston office. On Pebruary 10, 1890, Isaac M. Oatler, 
the appellee, bought the notes of the Lombard Company, and they 
and the assignment in blank were delivered to him a few days later. 
The mortgagors never paid anything upon the notes, but the Lombard 
Company paid to Cutler the |400 note and the coupons as they fell 
due, until January, 1894, when it became insolTent. On March 1, 
1891, the Lombard Company took possession of the mortgaged prop- 
erty, under an agreement with the mortgagors tù collect the rents 
from it, and to apply them to the payment of the mortgage debt. On 
July 15, 1891, the appellants, Eugène T. Curtis and Artemas H. 
Wheeler, obtained a judgment against the mortgagor, Clementson, 
which was from that time a lien on the mortgaged premises, subject 
to the mortgage. On September 8, 1892, the mortgage was fore- 
closed by advertîsement, in the name of the Lombard Company, 
for the failure of the mortgagors to pay the note for $400 and the 
accrued interest upon both notes. The mortgaged premises were 
sold under this foreclosure for $1,7.32.13, and were conveyed by a 
proper sherlff's certiiicate to the Lombard Company, which was the 
bidder and purchaser at the sale. On September 19, 1893, the appel- 
lants, as subséquent lienholders; redeemed the mortgaged property 
from this sale, and the sheriff conveyed it to them by a proper cer- 
tiflcate. 

The légal efEect of thèse proceedings, under the repeated décisions 
of the highest judicial tribunal of the state of Minnesota, was to vest 
the title to the mortgaged premises in the appellants, discharged of 
the lien of the mortgage. The sale of the mortgage debt, without a 
valid assignment of the mortgage, left the légal title to the latter in 
the mortgagee. In that state of facts, the mortgagee, the Lombard 
Company, was an indispensable party to a valid foreclosure of the 
mortgage by advertîsement, and it was regularly and legally fore- 
closed in its name. That company held the légal title to the mort- 
gage, and the power to foreclose it ; and, if the owner of the mortgage 
debt authorized or permitted it to do so, the foreclosure was conclu- 
sive upon him. Bottineau v. Insurance Co., 31 Minn. 125, 127, 16 N. 
W. 849; Carpenter v. Bank, 44 Minn. 521, 523, 47 N. W. 150; Bans- 
man v. Fane, 45 Minn. 412, 419, 48 N. W. 13; Solberg v. Wright, 33 
Minn. 224, 226, 22 N. W. 381. A deed or an assignment of a mort- 
gage, in which there was no name of a grantee inserted, is, until some 
name is therein written, as ineffective, as a conveyancë or an aSsign- 
v.76i.\no.l— 2 
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ment, as a pièce of blank paper. Dmry v. Foster, 2 Wall. 24, 33; 
Swartz V. Ballou, 47 lowa, 188, 193; Burns v. Lynde, 6 Allen, 305, 
311; 1 Devl. Deeds, § 456. The foreclosure and sale of mortgaged 
premises for a part of the mortgage debt exhausts the lien of the 
mortgage, and the purchaser at the foreclosure sale, and creditors 
holding liens, who redeem from him, take the property entirely dis- 
charged from the mortgage. Fowler v. Johnson, 26 Minn. 338, 3 
N. W. 986, ai>d 6 N. W. 486; Martin t. Sprague, 29 Minn. 53, 58, 11 
N. W. 143. 

In January, 1893, the appellee brought this suit to foreclose this 
mortgage again for the unpaid balance due on the $8,000 note, and he 
seeks to escape from the inévitable effects of the raies of law, to which 
we bave adverted, on two grounds: First. He insista that the mort- 
gage was assigned to him before the foreclosure sale of September 8, 
1892, took place. Second. He claims that the Lombard Company 
had no authority or permission from him to foreclose the mortgage. 

The maintenance of the flrst proposition dépends entirely upon the 
answer which the évidence gives to the question : Had the name of 
the grantee been inserted in the assignment of the mortgage on or 
before September 8, 1892, when the foreclosure sale was made? If 
it had not been, the légal title to the mortgage was then still in the 
Lombard Company, and the foreclosure was right and regular. If it 
had been, the title had vested in Cutler, and the foreclosure should 
hâve been made in his name. The testimony on this issue is uncon- 
tradicted, and it permits but one conclusion. It is that when the 
assignment was sent from Kansas City, where it was executed by the 
Lombard Company, to Boston, where it was delivered to Cutler, the 
name of the grantee was blank. It is that the name was blank in it 
when it was delivered to Cutler, and that the invariable custom of the 
Boston office was to deliver the assignments of the mortgages, which 
the Company sold, without insertiug thereia the names of the as- 
signées, unless the purchasers expressly requested the insertion of 
their names, and that no such request was made in this case. It is 
that the Lombard Company wrote to Cutler on October 10, 1892, two 
months after the foreclosure sale, that it wished for the assignment; 
that on October 18, 1892, he delivered it back to that company at its 
Boston oflûce; that the ofScers there sent it to the Kassas City office; 
that it was then delivered to D. H. Ettien and T. H. Hull, the attoiP- 
neys of the Lombard Company, who, on December 24, 1892, caused 
it to be recorded in the register's office at Minneapolis. That is the 
day on which the name of a grantee flrst appears in this assignment, 
according to the évidence in this record. Cutler and ail to whose 
possession the assignment was traced from the time when it was 
delivered by the Kansas City office to the Boston office, with the 
name of the assignée blank, until it was delivered to the attomeys of 
the Lombard Company, at some time after October 18, 1892, were 
carefully examined, and testifled that they did not insert the name 
of the grantee in the assignment, and that they did not know the hand- 
writing in which it was inserted. There is but one conclusion that 
can be justly drawn from this évidence. It is that the name of the 
grantee was not inserted in this instrument until after it came into the 
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hands of the attorneys of the Lombard Company, In the latter part of 
October, 1892, more than two montbs after the foreclosure sale. This 
conclusion is irrésistible, both as a matter of fact and as a matter of 
law. The inferenee is conclusive, as a matter of fact, because the 
testimony is uncontradicted that there was no name of any grantee in 
the assignment when it was delivered to Cutler, and that no one to 
■whose banda it was traced inserted it, or knew of its insertion or ex- 
istence in the instrument thereafter, before it was presented to the 
register, on December 24, 1892. It is conclusive as a matter of law, 
because the condition of an instrument once proved to exist is pre- 
sumed to continue until a modification or addition is proved. As the 
name of the grantee was blank when the assignment was delivered 
to Cutler, it must be presumed that it continued blank until its inser- 
tion was proved by its appearance in the assignment when it was flled 
for record, on December 24, 1892. There was, therefore, no assign- 
ment of the mortgage before the foreclosure sale of September 8, 
1892; and the foreclosure by advertisement was regularly and prop- 
erly made in the name of the mortgagee, who appeared of record to 
hold, and in fact did hold, the légal title. 

The second position of the appellee is that he held the bénéficiai 
interest in the mortgage by virtue of his ownership of the debt ; that 
the Lombard Company held the légal title for his benefit; that it 
could not lawfully foreclose the mortgage without his authority or 
permission; and that the foreclosure is void, because he never gave 
any such authority or permission. Let it be conceded that this mort- 
gage could not be lawfully foreclosed without the authority or per- 
mission of the appellee; was not that permission and authority given? 
Cutler was a large investor with the Lombard Company, and owned 
a good many of its loans. To prove that he did not authorize or per- 
mit this foreclosure, he testifled that he never knew of the default of 
the mortgagors in their payments in this case, or of the foreclosure 
of the mortgage by advertisement, or of the rédemption by the appe- 
lants, or of the commencement of this very suit by himself to foreclose 
this mortgage again, until December, 1893, about 10 months after 
this second foreclosure proceeding was commenced, when he was 
notifled that his testimony was desired in this case by the attorneys 
of the Lombard Company, who had conducted both foreclosure pro- 
ceedings, and were then prosecuting this suit in his name, without 
ever having consulted Mm concerning any of thèse proceedings. This 
testimony forcibly suggests the question, why had he never heard of 
any of thèse proceedings? Why did he respond to the request of thèse 
attorneys of the Lombard Company, give his testimony, press this 
suit which they had commenced without his knowledge, and express 
no astonishment at any of their acts? There is but one explanation 
of this course of action. It is that he had authorized and requested 
the Lombard Company to attend to ail his business relative to the 
loans he bought of them, to keep the property insured, to keep the 
taxes upon it paid, and to enforce collection of the principal and in- 
terest upon his loans, by foreclosure of the mortgages or otherwise, 
without annoying him with the détails of the proceedings, and that 
the Company had agreed to do so, and was doing so. Tlie action of 
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Cutler and the company was natural and reasonable, when read in the 
light of such an agreement, while it is irrational and unaccountable 
on any other theory. On January 10, 1894, when this matter was 
first called to his attention, he testifled that this was the agreement 
and understanding between him and the company. When he was so 
testifying, more tban 10 months after this suit had been commenced, 
in his name and without his knowledge, by the same attorneys who 
had the year before foreclosed this mortgage by adrertisement, he 
said: 

"Q. 196. Did you employ those Western attorneys to bring this suit of fore- 
closure of this mortgage? A. No, sir; no fuitlier than there was an under- 
standing and an agreement between the Lombard Inveatment Ootapany and 
myself that they would attend to my business. Q. 197. When was that agree- 
ment entered intoV A. When I bought the mortgage. Q. 198. Now, as I un- 
derstand you, at the tlme you bought the mortgage from the Lombard Invest- 
ment Company, it was understood between you and that company that they 
would attend to ail matters of foreclosure and collection of the mortgage? 
A. Yes, sir; and in addition that they should look after the taxes and insur- 
ance, ♦ * * Q. 204. You expected them, did you net, to take entlre charge 
of the collection of this mortgage and any foreclosure proceedings that they 
should deem necessaryV A. 1 did at that time; yes, sir. I supposed they 
would take charge of the mortgage." 

It is true that upon resuming the taliing of testimony, after an in- 
térmission, and after possible advice that the testimony he had given 
was fatal to his case, he came before the notary, and said : 

"I désire to correct the answer to Q. 196 by saying that 1 do not remember 
that the word 'foreclosure' was ever used. ïhere was an understanding that 
they should look after the taxes and Insurance, and attend to the collections, 
and look after my Interests generally. The Lornbard Investment Company 
dldn't mention foreclosure when they were selUng mortgages. I didn't think 
they would undertake any foreclosure without notifying me. They mlght or 
might not." 

It is aiso trne that his counsel thought it necessary to recall hIm on 
July 12, 1894, six months later, and to attempt again to break the 
force of this clear and positive testimony by the following examina- 
tion : 

"Q. 37. I call your attention, Mr. Cutler, to the question number 196 and 
answer, question number 197 and answer, and question number 198 and an- 
swer, in your évidence given before Mr. Stevens last January. I notice that 
you State that there was an agreement lietween the Lombard Investment 
Company and yourself that they would attend to your business. Now, I want 
you to explaln what you mean by that statement. A. That agreement was 
their guaranty. They guarantied to me to coUect and pay my coupons at ma- 
turity, and they guarantied to pay me the mortgages at maturlty if they were 
paid. Q. 38. What guaranty do you reter toï A. It is wrltten on the paper. 
Q. 39. On what paper V A. It is on the bond. Q. 40. Had you any further 
agreement wlth that company? A. I had no conversation with them on the 
subject of any other agreement. Q. 41. State whether or not you had any 
conversation with anybody connected with the Lombard Investment Com- 
pany at the time you purchased the mortgages, or prier thereto, relating to 
the foreclosure of mortgages purchased by you. A. No, sir." 

But the testimony of Mr. Cutler six months before, when the ques- 
tion was ûrst presented to him, before the fatal effect of the whole 
truth had been explained to him, before an older âge and a keener 
appréciation of the necessities of his case and of his own interest had 
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so clouded his memory that he had forgotten the agreement and un- 
derstanding that was so clear to him in the January bef ore, is much 
the more reliable, and by far the more convincing évidence. More- 
over, the acts of the parties demonstrate that it was true. Cutler left 
rhe mortgage in the name of the Lombard Company, and put a blank 
assignment of it in his safe. Why did he do this, if it was not to en- 
able that company to use it, in its own name and at its own discré- 
tion, for the collection of the debt? He testifled that he shouid hâve 
recorded it if the company had advised him to do so. Why would 
he hâve acted on the advice of his vendor if he had not intrusted the 
entire management of the business relative to the collection and han- 
dling of this mortgage to it? On October 10, 1892, the Lombard 
Company wrote him that its Western office desired the assignment to 
assist in the collection of delinquencies, and he immediately deliv- 
ered it back to the company. Why did he surrender his assignment 
to his grantor if it was not his agent to collect the delinquencies and 
enforce the payment of the debt? The attomeys of that company 
caused Mr. Cutler's name to be written in the assignment, and re- 
corded it, and the appellee now counts upon thèse acts as his own in 
this very suit. The attorneys of that company brought this suit in 
his name without notice to him, and he still affirms that act, and 
presses the suit to a decree. On June 2, 1893, the Lombard Com- 
pany presented to him for his signature a long letter directed to 
itseif, which in terms authorized it to collect this mortgage by fore- 
closure or otherwise, and offered to it three propositions for the re- 
payment of the loan evidenced by the mortgage, and he signed and 
delivered back to the company this letter as the company had writ- 
ten it After thèse written propositions had been made, and this 
written authority to foreclose this mortgage had been given to the 
Lombard Company, that company took from the sheriff, through the 
hands of the attorney of record of this appellee in this suit, the $1,- 
868.55 rédemption money paid to him by thèse appellants; and neither 
Cutler nor his agent, the Lombard Company, has ever offered to re- 
store it to them. During the continuance of this loan, the Lombard 
Company procured for Cutler, and delivered to him, seven insurance 
policies upon this mortgaged property, two on January 25, 1890, two 
on March 13, 1890, one on March 26, 1891, one on February 15, 1891, 
and one on February 21, 1891. The written guaranty required this 
company to procure no insurance for Cutler. It required none of the 
proceedings in his behalf to which we hâve referred, and they were 
ail without authority if Cutler's flrst testimony was false. It was 
true. Thèse acts of the parties conflrm that testimony, and show 
that both parties proceeded upon the theory that the entire care and 
management of the mortgage debt and its collection were intrusted to 
the Lombard Company from the time Cutler bought it until that com- 
pany became insolvent, in 1893. He left the légal title in it, and kept 
the blank assignment until the company asked for it, and then he at 
once surrendered it. He signed any letter to the company that it 
suggested. He took any insurance which the company procured for 
him. He acted through that company and its attorneys in every 
move that he made about the mortgage debt or the mortgage, until 
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after the company was insolvent; and he never attempted to repudi- 
ate any act of the company or its attorneys, except the flrst foreclo- 
» sure of the mortgage, and this he did, not of his own motion, but un- 
der the direction of the very attorneys who had conducted that fore- 
closare, and who, without his knowledge and as his agents, had com- 
menced this suit to repudiate their former foreclosure, on the very 
same authority from him which they had to make that foreclosure. 
The conclusion is irrésistible from thèse transactions and the positive 
testimony of Cutler on his first examination that the Lombard Com- 
pany was not only permitted ^nd empowered by Cutler to conduct 
this foreclosure, but that the agreement between them was that the 
company should attend to this business for him, that it should "at- 
tend to ail matters of foreclosure and collection of the mortgage," 
and that he "expected them to take entire charge of the collection of 
this mortgage and any foreclosure proceedings that they should deem 
necessary," as he no doubt truthfully testifled when his memory was 
fresh and unclouded, and his mind uninfluenced by the fear of Per- 
sonal loss. 

One cannot read this record without an abiding conviction that this 
suit and the entire controversy it évidences hâve arisen from an at- 
tempt of the attorneys of the Lombard Company to escape from the 
effect of the first foreclosure they conducted. They seem to hâve be- 
come dissatisfled with the amount for which they purchased the 
property at the foreclosure sale, and then it was that they sent for 
Cutler's assignment, caused its blank to be fllled, recorded it, and 
undertook in his name to repudiate and avoid a foreclosure, which 
they had the same authority from him to make that they had from 
him to avoid. They commenced this suit in his name, and kept it 
suspended over the appellants until their time for rédemption ex- 
pired, possibly to be diamissed if the appellants failed to redeem, and 
to be pressed if they redeemed. Suppose that the appellants had 
failed to redeem; suppose that the title had vested in the Lombard 
Company under the foreclosure by advertisement, and thèse attor- 
neys of the Lombard Company had then dismissed this suit, which 
they had brought in Cutler's name, and insisted that the flrst fore- 
closure was valid and for his beneflt, as they certainly might hâve 
done; how far could the appellants hâve gone in the face of the tes- 
timony in this case in proving that foreclosure to hâve been without 
the permission and authority of Cutler? They could not hâve main- 
tained such a claim for a moment, and yet its maintenance would 
hâve been indispensable to the préservation of their lien if they had 
not redeemed. This was the alternative presented to them when 
their right to redeem was expiring. If they would préserve any claim 
upon this property, they must either neglect to redeem and prove this 
foreclosure void, or redeem and maintain its validity. They took 
the latter alternative, in the belief that the foreclosure in the name 
of the Lombard Company was permitted and authorized by Cutler. 
The testimony now shows that their faith was well founded. They 
redeemed. The attorney of record of the appellee in this suit took 
their rédemption money, and paid it over to the Lombard Company, 
which was at that time, both orally and in writing, authorized by 
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Cutler to collect his dçbt, and foreclose this mortgage. The appellee 
stands hère to-day with this money thus obtained still in the hands 
of his authorized agent, and asks this court to take this property from 
the appellants, and permit his agent to retain their rédemption money. 
His elaim is net sustained by the évidence, and it is not équitable. 

The decree below must be reversed, with costs, and the case must 
be remanded, with directions to dismiss the bill ; and it is so ordered. 



McFARLANE y. GOLLINCÎ et al. 

(Circuit Court of Appeals, Seventh Circuit. October 5, IS'JC.) 

No. 308. 

1. ASSIGNMENT OF ErBORS. 

Spécifications of error aimed at the opinion of the' court, and not at the 
decree rendered, need not be considered. 
3. Same. 

Under rule 24 of the circuit court of appeals (11 C. C. A. ex., 47 Fed. xi.), 
requiring the spécification of error to "state as ijarticularly as may be in 
■what the decree Is alleged to be erroneous," spécifications that "the court 
erred in directing a decree for the complainants wlthout considering and 
providing for the just and équitable claim of the défendant," and "the 
court erred in disregarding the eqnities of the controversy," are insuf- 
ficient. 

8. EsTATE op Dbckdbnt— Patment of Debts. 

In the absence of testamentary provision to the contrary, the Personal 
estate of a décèdent is a prlmary fund for the payment of his debts, and a 
créditer who would reaeh the real estate must show that the personal 
estate has been exhausted. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

G. W. Hazelton, for appellant. 
A. A. Jackson, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This suit was begun in the circuit court 
of Dodge county, Wis. It was brought for the purpose of having a 
deed of conveyance of real estate declared a mortgage, and ordered 
satisfied, and to recorer rents collected by the mortgagee. The 
deed was executed December 22, 1891, by Frederick J. GoUing, to 
the appellant, Hugh McFarlane. The property is at Beaver Dam, 
Wis. Golling died intestate October 3, 1893, at Chicago, where he 
had resided and been in business since 1887. The complainants are 
the brothers and sisters and only heirs at law of the deceased. 
They allège in their complaint that the deed was intended as a se- 
curity iov loans amounting to $2,026.36, and that Golling, before his 
death, had paid the debt in full. The answer admits that the deed 
was intended as a security, but allèges that, besides the sum meh- 
tioned, it was given to secure other obligations of Golling to Mc- 
Farlane: to the ainount of |3,000, unpaid. The court found that 
the deed was given to secure the flrst-named sum, and no more; 
that the debt had been paid by Golling except the sum of $53.30, 
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which, deducted from rents received by McFarlane after Golling's 
death, left a balance due the complainants of $146.14, for wbieh 
with costs of the suit the court gave judgment as prayed, and en- 
tered a decree declaring the mortgage satisâed, and ordering a 
conveyance of the land by McFarlane to the complainants. 

The assignment of errors is objected to as "uncertain, insuflficient, 
and not a compliance with the raies of the court." It contains 
numerous spécifications which need not be considered, because they 
are aimed at the opinion of the court, and not at the decree ren- 
dered. Caverly y. Deere, 13 C. 0. A. 452, 66 Ped. 305, and 24 U. 
S. App. 617; Eussell v. Kern, 16 C. 0. A. 154, 69 Fed. 94, and 34 
U. S. App. 90; Davis v. Packard, 6 Pet. 41, 48. 

By the second clause of rule 24 of this court (11 C. C. A. ex., 47 
Fed. xi.) the spécification of error in a case brought up by appeal 
is required to "state as particularly as may be in what the decree 
is alleged to be erroneous." There is hère no spécification which 
désignâtes any particular in which the decree is supposed to be 
wrong or defective. The nearest approximation to it is the twelfth 
spécification, which says, "The court erred in directing a decree for 
the complainants without considering and providing for the just 
and équitable claim of the défendant;" but that is hardly less gên- 
erai and indefinite than the next spécification, which is that "the 
court erred in disregarding the equities of the controversy." It 
should not be necessary to look to the appellant's brief to learn 
the meaning of his assignment of errors. Grape Creek Coal Co. v. 
Farmers' Loan & Trust Co., 12 C. C. A. 350, 63 Fed. 891, and 24 
U. S. App. 38. The requirement of rule 11 (11 C. C. A. cii., 47 Fed. 
vi.) that the assignment of errors shall be filed "with the clerk of 
the court below, with the pétition for the writ of error or appeal," 
was designed to bring into the record at that time a separate and 
particular statement "of each error asserted and intended to be 
urged," and to a large extent the rule is a nullity if, under gênera] 
and indefinite spécifications like those quoted, the appellant may be 
able afterwards to bring forward objections to the decree or judg- 
ment, which, when error was assigned, had not been thought of. 

But, notwithstanding the lack of a proper assignment of errors, 
we hâve considered ail objections which hâve been urged against 
the decree in this case, and are satisfied that they are unf ounded. 
That the mortgage was intended to secure only the loan of money, 
the évidence is convincing, and there was no error in refusing to 
détermine what, if anything, was due the appellant upon other de- 
mands or considérations. If the deceased owed him other sums 
than the mortgage debt. the fact was no défense in law or equity 
to a suit brought to hâve the mortgage declared satisfied. The 
proposition of the appellant is "that, whether this indebtedness is 
secured by the mortgage or not, it is in either case a claim and 
charge upon this property which equity will take care of before 
turning the property over to the complainants"; or, as it is also 
stated: "The death of a party créâtes new conditions and estab- 
lishes new rights. The claims of creditors become at once a lien 
on the property of the deceased, and the equities of the heirs do 
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not begin till those claims are satisfied." There can be no ques- 
tion that the lands of an intestate, though they descend to the 
heir, and not to the administrator, remain "liable to the debts of 
the ancestor, and subject to be sold for those debts" (Bank v. Dud- 
ley's Lessee, 2 Pet. 523; Watkins v. Holman, 16 Pet. 62); but that 
does not mean that any particular pièce of property, and especially 
if it be real estate, becomes subject to a lien, which, as such, could 
be enforced in favor of a particular creditor. On the contrary, it 
is the well-established rule of equity, enforced in , Wisconsin, and 
probably in niost or ail of the states, by statute, that, in the ab- 
sence of testamentary provision to the contrary, the personal es- 
tate of a décèdent is the primary fund for the payment of his debts, 
and that a creditor who would reach the real estate must show that 
the Personal estate has been exhausted. Story, Eq. Jur. § 573; 
McGonigal v. Colter, 32 Wis. 614. The appellant filed no cross bill, 
and his answer, while setting forth his several demands, asserts 
only a mortgage lien. The façts necessary to charge the land for 
the payment of unsecured liabilities are not alleged. On the con- 
trary, it is averred in the bill of complaint, and not denied in the 
answer, that Golling died possessed of personal property exceed- 
ing $5,000 in value, that his indebtedness was about $1,000, and 
that letters of administration had been issued by the probate court 
of Cook county, 111. 

There was no error in applying the rents collected by the appel- 
lant to the payment of the unpaid balance due upon the mortgage 
debt, and in giving judgment against him for the remainder. Rents 
which accrue from real estate after the death of the owner belong 
to the heir, and not to the administrator or légal représentative. 

The decree of the circuit court is afflrmed. 



BURHANS V. JEFFERSON et al. 
(Circuit Court of Appeals, Eighth Circuit. September 21, 1896.) 

No. 809. 

1. Partnbrship— Suit at Law. 

A partner cannot maîntain an action at law against one or more of his 
copartners to recover his share of the profit in a single partnershlp venture, 
the remainlng transactions of the flrm remaining unsettled, unless the 
particular venture, by express agreement of the partners, has been segre- 
gated from other partnershlp ventures, and taken out of the gênerai part- 
nershlp account. 

2. Injunction against SqiT—GRooNDs— Légal Défenses. 

An agreement by which one became a partner wlth another In certain 
real-estate spéculations, they agreelng that the money advanced, ex- 
pended, and recelved In the course of such transactions should be car- 
ried into a single contlnuous account, may be shown as a défense In 
Buits at law by one of such parties against the other for a share of the 
profits recelved on one particular transaction, and hence la not ground 
for an Injunction against such suits. 
8. 8aub. 

A person who has in his possession money and property in which he 
■nd others are jointly interested may plead, in défense to a suit at law 
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brought by the ottier beneflciaries to recover a dlstrlbutlve share tbereof, 
that, under the agreement by whlch the money and property came iuto 
his hands, he 18 entitled to hold It untll bis lien for advances, or for lia- 
billtles Incurred on the crédit of tlie fund, bas been discharged. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

John B. Sanborn, for appellant. 

W. P. Warner and Owen Morris, for appellees. 

Before GALDWELL, SANBOBN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. This is an appeal from an order grant- 
ing an interlocutory injunction, staying the prosecution of two suits 
at law, which suits were brought by Ira W. Burhans, the présent ap- 
pellant, against Eufus 0. Jefferson, one of the appellees. The bill of 
complaint on which the injunction was obtained alleged substantially 
the following facts: That Rufus 0. Jefferson and James Kassou, the 
appellees, composed the flrm of Jeffersôa & Kasson, and were engaged 
in the real-estate business at St. Paul, Minn.; that Ira W. Burhans, 
the appellant, was a lawyer by profession and also a dealer in real 
estate, residing at Superior, Wis.; that some time prior to Septem- 
ber 15, 1886, said firm of Jefferson & Kasson entered into an agree- 
ment with said Ira W. Burhans for the purpose of becoming engaged 
in the business of buying and selling real estate from time to time 
on joint account; that the understanding or agreement between them 
was that ail the Tentures in which they might thereafter become en- 
gaged should be carried into one continuons account to be kept be- 
tween said Ira W. Burhans and said flrm of Jefferson & Kasson, so 
that said flrm would at ail times be protected for such advances as 
they might mate in purchasing real estate for the joint account, by 
offsetting the losses sustained on unprofltable purchases against the 
gains realized in profitable ventures. The bill averred, in substance, 
that, in pursuance of such gênerai understanding or agreement, 11 
purchases of land were subsequently made by the défendant Burhans, 
on joint account, between September 15, 1886, and July 2, 1890; 
that the flrm of Jefferson & Kasson made certain advances to eflectu- 
ate such purchases; and that much of the land so bought had after- 
wards been sold and disposed of, but that some of the land was un- 
sold, and was still held on joint account. The bill disclosed in dé- 
tail the terms upon which the several purchases of land had been 
made, the interest therein owned by the respective parties, the amount 
of money that had been advanced by Jefferson & Kasson to make the 
several purchases, and the resuit of the several deals, in so far as 
they had been closed out and settled.' It appears from the alléga- 
tions of the complaint that the profits realized on one of the deals 
amounted to over |38,000, and that, under the agreement by virtue of 
whîch the land that flgured in that transaction had been bought, the 
défendant Burhans was entitled to 30 per cent, of the profit. It was 
furthermore averred in the bill, in substance, that acting under the 
gênerai agreement aforesaid, in pursuance of which ail the purchases 
had been made, the firm of Jefferson & Kasson had advanced on ac- 
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count of the various deals money to the amount of $19,635.32, no part 
of which had been refunded to the firm, and that for said sum so 
advanced the said firm had an équitable or partnership lien upon ail 
the property that remained in the hands of said firm unsold, and 
upon the undivided proceeds of such land as had been sold; that 
said Jefferson & Kasson were solvent and responsible, while the de- 
fendant Ira W. Burhans was in embarrassed circumstances; that 
notwithstanding the facts aforesaid the défendant Burhans had 
brought two suits at law against the complainant Eufus C. Jefferson 
alone, in one of which suits he demanded a judgment for |8,952.07, 
and in the other a judgment for |16,545, the same being sums which 
he claimed to be due to him on account of two of the aforesaid real- 
estate transactions that had realized a profit. There were some other 
allégations in the bill of a similar character to those already men- 
tioned, which tended to show that the relation of partners existed be- 
tween the parties in ail of the 11 ventures in which they had been en- 
gagea; that the property remaining in the eomplainants' hands, as 
well as the money in their possession that had been realized from the 
sale of land, were partnership assets and funds, and were subject to 
a lien in favor of the eomplainants for such sum as might be found 
due to them on a final settlement of ail of the various deals in which 
they had been jointly engaged. In view of the promises the bill 
prayed for an accounting, for the appointment of a receiver, and for 
an injunction staylng the prosecution of the two suits at law that had 
been brought against the complainant Rufus 0. Jefferson. To the 
foregoing bill the défendant filed an answer, which was duly verified 
under oath, wherein he denied that he had ever entered into an agree- 
ment with the firm of Jefferson & Kasson to become engaged with 
them in the purchase of real estate on joint account, in the manner 
alleged in the bill of complaint. He averred, on the contrary, that 
in ail of the various transactions referred to in the bill he had simply 
dealt with one of the eomplainants, Eufus C. Jefferson, as an indi- 
vidual, and not with the firm of Jefferson & Kasson. He denied that 
ail or any of the various deals referred to in the bill of complaint 
were entered into under an arrangement that they should be conduct- 
ed and wound up in one continuons account, so as to create a lien in 
favor of the firm of Jefferson & Kasson on the gênerai balance of the 
account for ail advances, and so as to protect said firm against possi- 
ble losses in any of the transactions, in the manner stated in the bill. 
The défendant further denied that any such agreement as that alleged 
by the eomplainants had ever been made with either of them. On the 
contrary, he averred that every real-estate deal in which he had be- 
come interested with either of the eomplainants had been entered 
into originally, and thereafter conducted as a distinct and independent 
transaction, under an agreement determining the rights and interests 
of the respective parties therein, which was made at or about the 
time that the particular transaction was entered into or undertaken. 
The défendant further alleged, in substance, that in the course of two 
of the real-estate spéculations mentioned in the bill of complaint, in 
which he had become interested with the complainant Rufus 0. Jef- 
ferson, the latter had become legally indebted to him in a large sum 
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of money, and that for the sums so due to him 'm thé respective trans- 
actions he had brought two actions at law against said Euf us C. Jef- 
ferson in the circuit court of the United States for the district of Min- 
nesota, that the défendant had filed an answer to the complaint in 
each of said suits, and that the same were pending and undetermined. 
The application for an injunction staying the prosecution of said 
suits was heard on the bill and answer, and certain aASdavits and ex- 
hibits. ïhe circuit court declined to appoint a receiver, but it grant- 
ed an injunction, as prayed for, staying the prosecution of the suits 
at law. 

It is obvions, we think, from an inspection of the bill, that if the 
facts therein stated are true the complainant below, Eufus C. Jef- 
ferson, has a good and suflScient légal défense to both of the suits 
at law which are now pending against him, and that the facts plead- 
ed in the bill do not warrant an appeal to a court of chancery to stay 
the prosecution of those suits on the ground that the défendant there- 
in has an équitable défense to the actions, which he will be precluded 
from making if they are allowed to proceed to trial. It admits of no 
doubt, we think, that if an agreement was entered into, prior to any 
of the transactions descrîbed in the bill, whereby Ira W. Burhans, 
the appellant, became a partner with the flrm of Jefferson & Kasson 
in ail of the real-estate spéculations thereafter undertaken, and 
whereby he agreed that the moneys advanced, expended, and received 
in the course of such transactions should be carried into a single, con- 
tinuous account between the parties, to be thereafter kept and ad- 
justed as one account, then the existence of such agreement can be 
shown in the suits at law; and, if established, it will constitute a 
complète défense to such suits, and prevent the recovery of a judg- 
ment therein. We furthermore think that even if the alleged agree- 
ment did not create a partnership, in the full sensé of that term, but 
simply had the effect of giving the flrm of Jefferson & Kasson an 
équitable lien on ail the property or proceeds thereof that was acquired 
in the several transactions, to secure the said iirm and the individual 
members thereof for ail advances made or liabilities incurred in the 
course of such transactions, then such fact can be shown in the suits 
at law, and if established it will likewise defeat a recovery in such 
suits. A partner cannot maintain an action at law against one or 
more of his co-partners to recover his share of the profit in a single 
partnership venture, the remaining transactions of the flrm remaining 
unsettled, unless the particular venture, by express agreement of 
the partners, has been segregated from other partnership ventures, 
and taken ont of the gênerai partnership account. Moreover, where 
one person has in his possession money and property in which him- 
self and others are jointly interested, he cannot be compelled, in an 
action at law, to pay over a distributive share to one of the bene- 
flciaries, provided he holds the money and property under an ar- 
rangement or agreement whereby it is subject in his hands to a lien 
for moneys that hâve been advanced, or for liabilities that hâve been 
incurred, on the crédit of the fund. In such cases it is always com- 
pétent for the holder of the fund to plead, in défense to a suit at law 
brought to recover a distributive share thereof, that, under the agrée- 
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ment by which the money or property came into his hands, he is en- 
titled to hold it until his lien for advances or for liabilities incurred 
on the crédit of the fund has been discharged. A plea of that nature 
constitutes a légal défense to a suit at law, in that it shows that noth- 
ing is presently due or payable to the person demanding payment. 
In whatever light the agreement described in the bill of complaint 
may be regarded, the bill clearly shows that the complainants below 
had a good and sufflcient légal défense to both of the suits at law, 
whether said agreement created a partnershlp between the parties, 
covering ail the real-estate transactions in which they had been en- 
gaged, or whether it fell short of creating a partnership, and merely 
entitled the appellees to hold ail the property and the proceeds thereof 
then in their hands until the moneys adranced by them in the course 
of ail the deals had be^ refunded, and until the liabilities incurred 
by them, or either of them, in disposing of the property had been sat- 
isfled and discharged. 

It is furthermore apparent, from an inspection of the bill and the 
answer thereto, that the fundamental controversy between the par- 
ties arises orer the question whether, prior to engaging in any of the 
so-termed real-estate deals, the appellant did enter into the gênerai 
agreement alleged in the bill, whereby ail the real-estate transactions 
were to be made part and parcel of one continuons account, or wheth- 
er, as the appellant strenuously contends, each one of the 11 deals 
was a distinct and independent transaction, which was entered into 
nnder a separate agreement, and conducted as an independent ven- 
ture. Ail of the rights which the appellees assert and seek to enforce 
by their bill, dépend ultimately on their contention that an agree- 
ment was made at the very outset such as is describ(;d in the com- 
plaint, while the right which the appellant has already exercised, to 
sue at law for the sums due to him that were realized in the course 
of two of the transactions, dépends upon his making good his plea 
that those were independent transactions, in no wise related to other 
ventures which preceded or followed them. Inasmuch, then, as the 
fundamental issue last mentioned is one that can be tried and deter- 
mined at law as well as in equity; and inasmuch as the décision of 
that question by a jury in favor of the appellees will prevent the re- 
covery of a judgment in either of the suits at law, we perceive no 
just or reasonable ground upon which a court of equity can interpose 
at this time to preyent the trial of that issue in a court of law. The 
suits at law were brought by Ira W. Burhans some months before the 
présent proceeding in equity was instituted, and were being prosecuted 
with due diligence, and with apparent good faith. No steps had 
been taken by the appellees prior to the commencement of those suits 
to dissolve the alleged partnership, and to obtain a settlement of the 
alleged joint account. The issue involved, as to whether such an 
agreement or understanding as is described in the bill of complaint 
was made before entering into any of the alleged deals, is a simple 
one, which can be tried as well at law as in eguity, and there is much 
force in the suggestion that the appellant has a constitutional right 
to bave that issue determined by a jury. Besides, the record dis- 
closes the fact that the title to ail the land acquired by the several 
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purchases, that has not been sold, is now vested in one or the other 
of the appellees, and that they also hold the proceeds of ail such 
property as has been sold in closing ont the varions deals. No harm, 
therefore, can restdt to the appellees by leaving the fundamental is- 
sue touching the existence of the alleged agreement to be settled by 
a jury, The circuit court recognized thls fact by refusing to appoint 
a receiver as prayed for in the Mil, and we think that it should also 
hâve declined to enjoin the further prosecution of the actions at law. 
We hâve thus far treated both of the suits at law, the further 
prosecution of which has been enjoined, as if they were suits of pre- 
cisely the same character brought to recover the appellant's portion 
of moneys realized by Rufus C. Jeiferson in the respective real-estate 
deals to which the suits respectively relate. We hâve so treated them 
heretofore as suits of the same character, because they are so treated 
and described in the bill of complaint. Other parts of the record 
disclose, however, that one of the suits at law — the one in which a 
judgment is demanded against Rufus 0. Jefferson for the sum of 
$8,952.07 — is founded upon the breach of an express covenant made 
by the said Jefferson on the final settlement of one of the deals in 
which he and the appellant had been engaged, to the effect that he, 
the said Jefferson, would satisfy certain mortgages on certain lots of 
land, which, in the settlement of the deal, had been set apart and 
conveyed to the said Jefferson as his individual property. It would 
seem, therefore, that in any aspect of the case lie complainants be- 
low were not entitled to an injunction restraining the prosecution of 
the last-mentioned suit, because the sum of money sued for in that 
case was not an item of the partnership account, but was a sum which 
Rufus C. Jefferson had expressly agreed to pay on the final settlement 
of one of the deals, without référence to the outcome of the other 
transactions. The resuit is that the order granting an injunction must 
be, and it is hereby, reversed, and the injunction is hereby dissolved. 
The case will be remanded to the circuit court for further proceed- 
ings not inconsistent with this opinion. 



BRIGHAM et al. v. KENTON et aL 

(Circuit Court, D. Washington, N. D. August 8, 1896.) 

No. 525. 
Devise to Alibn— VaiiIDitt. 

Const. Wash. art. '2, § 33, proWbitlng "the ownershlp of lands by aliens 
* * • except where acquired by inherltance, under mortgage or In 
good falth In the ordlnary course of justice In the collection of debts," and 
provlding that "ail conyeyances of lands hereafter made to any allen 
directly, or In trust for such alien, shall be vold," does not render a will 
void because It contains an Item dèvislng land to an alien. 

Bill by Mary Ann Brigham and Oynthia Perry against Benjamin 
Kenyon and others. 
Lindsay, Arthur & King and Q. W. Delamater, for plaintiffs. 
Struve, Allen, Hughes & McMicken, for défendants. 
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HANFOED, District Judge. Tlie bill of complaint allèges owner- 
ship by one J, Gardner Kenyon, deceased, of real estate in the state of 
Washington, and a will made by him, deTÎsing real estate to Benja- 
Diin Kenyon, who is alleged to be an alien and a subject of Great 
Britaia. The complainants, as heirs of said J. Gardner Kenyon, 
seek a construction of the will, and a decree of the court determining 
that the heirs at law are entitled to the estate as if J. Gardner Ken- 
yon had died intestate, and base their contention on section 33 of 
article 2 of the constitution of the state of Washington, which reads 
as foUows: 

"Sec. 33. The ownersliip of lands by aliens, other than those who in good 
faith hâve declared their intention to become citizens of the United States, 
is prohlblted in this state, except where acquired by inheritance, under mort- 
gage or in good faith in the ordinary course of Justice in the collection of 
debts; and ail conveyances of lands hereafter made to any alIen dlrectly, 
or in trust for such alien, shall be vold: provided, that the provisions of this 
section shall not apply to lands contaJnlng valuable deposits of minerais, 
metals, Iron, coal or lire clay, and the necessary land for mills and machlnery 
to be used In the development thereof and the manufacturé of the products 
therefrom." 

The défendants hare demurred to the bill, and they contend that 
a construction must be given to the above section of the constitution 
to gire effect to the word "inheritance" so as to include the succes- 
sion to ownership of real estate of deceased persons by devise, as 
well as by opération of law in cases of persons dying intestate, and 
that the word "void" must be limited in its meaning so that instru- 
ments conveying real estate are only made noneffective as against 
proceedings lawfully instituted by the state for the purpose of de- 
priving alien grantees of estâtes thereby conveyed, or, to state the 
matter more concisely, the word "voidable" should be substituted for 
"void," or else the section must be given a literal construction 
throughout, and eflfect given to every word therein, as having been 
selected to accurately signify what it expresses according to the défi- 
nitions given by lexicographers, and that the word "conveyances" 
should therefore be restricted to apply only to instruments in writ- 
ing whereby the title to land is transferred directly from one living 
person to another. 

In 1887, congress passed an act containing the following provisions: 

"It shall be unlawful for any person or persons not citizens of the United 
States, or who hâve not lawfully declared thelr Intention to become such citi- 
zens, * * * to hereafter acqulre, hold, own real estate so hereafter ac- 
quired, or any Interest therein. In any of the terrltories of the United States 
or In the District of Columbia, except such as may be acqulred by Inheritance 
or In good faith in the ordinary course of justice in the collection of debts 
heretofore created. * » • 

"Sec. 4. That ail property aequired, held, or owned in violation of the pro- 
visions of this act shall be forfelted to the United States, and it shall be the 
duty of the attorney gênerai to enforce every such forfelture by bill in equlty 
or other proper process." 

24 Stat. 476. 

At the time of the adoption of our state constitution, in 1889, the 
following statute, in regard to the equal righta of aliens with citizens 
In acquiring real estate, was in force: 
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"Sec. 2955. Any allen, except euch as by tlie laws of the Unlled States are 
Incapable of becoming cMzens of the United States, may acquire and hold 
lands, or any right thereto or interest therein, by purchase, devise, or descent, 
and he may convey, mortgage and devise the same, and if he shall die in- 
testate, the same shall descend to hls helrs; and in ail cases sueh lands shall 
be held, conveyed, mortgaged, or devlsed, or shall descend, in lilce manner 
and with llke effect as if such alien were a citizen of this state or of the 
United States." 1 Hill's Code, p. 1015. 

And the following statute in regard to wills was in force : 
"Sec. 1458. Every person who shall bave attained the âge of majority. of 
sound mind, may by last wIU devise ail his or her estate, real and personal." 

It will be observed by référence to tlie act of congress above quoted 
that it is one declaring the policy of the United States, and in no 
sensé one for the territory of Washington. Nothing in that act con- 
travenes any policy of the territories, nor is it contemplated that the 
territories shall in any manner be instrumental in the vindication of 
the policy. Congress déclares the acquiring, holding, or owning of 
lands by an alien to be unlawful. While it, in every form of the 
acquirement, holding, or owning, denounces the act as an unlawful 
one, it recognizes the ability of che forbidden person to do the unlaw- 
ful act, and reserves to itself, by the fourth section, the right of vin- 
dicating the law, and infiicting upon the alien the conséquences of 
his unlawful act in acquiring or owning the land by forfeiting the 
same to the United States; so that, so far as the law stood up to the 
time of the adoption of the constitution, the territory itself and its 
citizens were in no condition to complain of any violation of that act, 
because it was the sole prérogative of the United States. It will be 
seen, on the other hand, that the législature of the territory, so far as 
it was concerned, expressly recognized and provided for the rights 
of ownership of real estate in aliens in every respect as in citizens of 
the territory, measurjng those of the alien by those of the citizen. 
The law in force also gave equal right of devising real estate by will 
to the citizen and alien, with the same unrestricted right of naming 
devisees, whether aliens or citizens. 

It is difflcult to détermine what, if any, deflnite policy, was in- 
tended by the framers of the constitution in adopting section 33 of 
article 2, above quoted. The policy of the common law, and of the 
States of the American Union adopting the common law, — that alle- 
giance and inheritance should go together, — has been entirely abro- 
gated, because no restriction is placed on aliens acquiring land 
through inheritance. An examination of this section of the constitu- 
tion plainly discloses that the incapacity of alienage at common law 
is removed, and that in ail respects the alien heir stands upon a per- 
fect equality with the citizen heir of like degree. First, the alien 
is expressly authorized and empowered to become the owner of real 
estate in Washington under mortgage, to as full an extent as he 
may désire. Second, he is permitted, through judicial process in the 
collection of debts, to become the purchaser and owner of real es- 
tate to the same extent as a citizen. Third, no restriction is placed 
upon his ownership of lands having deposits of minerais, metals, 
iron, coal, or flre clay, and whatever lands may be necessary for milla 
and machinery to be used in the development thereof, and the manu- 
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facture of products therefrom. Thus, it is seen the alien is by con- 
stitutional guaranty assured tille to lands as a mortgagee, judgment 
créditer, or owner to any extent of lands having deposits of various 
minerais, or lands necessary for their manufacture. Every attribute 
of ownership and every method of acquirement of ownership are 
guarantied to the alien. It is clearly demonstrated by tbis provision 
of the constitution tbat he is not a person incapacitated, but, on the 
contrary, is endowed with every capacity of ownership. In no place 
does the constitution déclare him civilly dead. In no place does it 
deal with him as a person lacking capacity to take in every one of the 
methods for the acquirement of property known to the law. 

I cannot présume to state or understand ail that the framers of 
our constitution may bave intended by the provision above quoted, but 
this much is reasonably plain: that it was intended to prevent gên- 
erai traflSc in real estate by aliens, in the ordinary way of buying 
and selling, and transferring titles by deeds. And, although there 
may be evil conséquences, I do not feel justifled in making an asser- 
tion that the method of prohibiting such trafflc, by making ail deeds 
to alien purchasers absolutely void, is more radical than our consti- 
tution makers intended. But it is not plain that anything more was 
intended than to prohibit trafflc, and the reasons for giving to the 
Word "void" its accurate and literal signiflcance are not more cogent 
than may be suggested for treating the word "conveyances" in the 
same way. The définition of the word "conveyance" is given in the 
dictionaries as follows: 

"An instrument in writlng by whîch property, or the tltle to property, is 
conveyed or transmitted from one person to another." Wetost. Dict. 

"In the narrower sensé of the word, 'conveyance' signifies the instrument 
employed to effectuate an ordinary purchase of freehold land (e. g. the modem 
deed), as opposed to settlements, wills, leases, partitions," etc. 1 liap. & L. 
Law Dict. p. 290. 

It is much safer for the courts to regard every word in the consti- 
tution as an accurate and précise expression of the sovereign will of 
the people, and as mandatory, than to assume any latitude whatever. 
In giving a meaning, by construction or interprétation, consonant and 
varying with the différent ideas of différent judges. I hold, there- 
fore, that effect must be given to the constitutional provision accord- 
ing to the accurate and technical définition of ail the words used. 
This brings me to the conclusion that a wil' otherwise valid, in this 
state, is not, by reason of the above-quoted section of the constitution, 
rendered void by an item therein devising land to an alien. It would 
certainly be a most arbitrary rule which would nullify a will in its 
entirety for such a cause, and it would be very inconsistent to so 
construe the constitution as to hold such a will to be void for one 
purpose, and valid as to every other. It may be the future policy of 
the state to claim a forfeiture of lands devised to aliens, or it may 
give the same to the heirs of the testators, notwithstanding the will ; 
but, until the législature shall make provision for such cases, the 
heirs hâve, in my opinion, no such right to the lands as to entitle 
them to ask a court of equity to set aside the will. Demurrer sus- 
tained. 

v.76F.no.l— 3 
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NORTHERN TRUST CO. ▼. SNYDHE. 

(Circuit Court ot Appeals, Seyenth carcuit. October B, 1888^ 

No. S14. 

L OOVBUAIÎTS IN LkASB— WnEN BiNDING ON ASSIGNEH. 

Covenants that the lessee wlll keep the buildings Insured for two-thirda 
of thelr value, and, In case of destruction by fii-e, wlll use tlie proceeds 
of such Insurance for rebuUdlng, or wlll pay over the Insurance to tbe 
lessor at hls option, run wlth the land, and blnd the assignée of the leaae 
and ail acqulring rlghts under hlm, 
S. Bamb— Insukanob Monbt— Application. 

Lessees covenanted to construct buildings and keep them Insured for 
two-thlrds of thelr yalue, the proceeds of Insurance to be used In re- 
buUdlng, or to be pald over to the lessor, at the lessee's option. A trust 
deed executed by the lessor requlred a slmllar amount of Insurance, and 
Bueh deed also contemplated that the fund arlslng from the Insurance be 
appUed to rebulldlng. Held, that it wa* proper to award the sum so de- 
rlved to the lessor, as agalnst the trustée. 
8. Samk— Equitable Lien pob Rent — Satisfaction fkom iNsiniANCE. 

The fact that the contract of lease glves an équitable lien for rent on 
machlnery remalnlng In the légal possession of the lessees does not rendef 
the latter trustées of the machlnery for the lessor, so that the Insurance 
effected thereon by the lessees wlll Inure to the beneflt of the lessor. 

On Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

Suit by the Northern Trust Company, trustée, against the Oo- 
lumbia Straw-Paper Company, to foreclose a trust deed. Annie 
E. Snyder, administratrix of Henry Snyder, deceased, interyened, 
for the purpose of demanding insurance money in the hands of 
complainant. From a decree In her favor, complainant appeals. 

On the 2d day of September, 1872, Henry Snyder, the appellee's Intestate, 
executed and dellvered to George W. Hastlngs, James H. Stewart, and Fred- 
erick Holford a lease of certain premlsee In Clark county. In the state of 
Ohlo, wlth right to malntaln a dam, for the term of 15 years, commenclng 
January 1, 1873, and ending December 31, 1888, at an annual rental of $2,500. 
The lessees agreed to erect upon certain foundatlon walls upon the premlses, 
to be completed by the lessor, permanent brick buildings, the taxes upon the 
premlses to be dlvlded equltably between the parties, accordlng to the several 
TOlues of the parts upon which they were severally to pay the taxes; that 
l3 to say, If the land and water power and buildings and other Improvements 
put upon the premlses by the lessor should be assessed separately, the less(w 
Bhould pay ail taxes assessed against the land and water power, and the les« 
sees ail taxes assessed against the buildings and other Improvements put by 
them upon the premlses. The lease further provlded that at the expiration 
0(f its term the lessees mlght remove ail the flxtures and appurtenances, 
Includlng water wheel put in by them, whlch could be removed without In- 
Jury to the buildings put ui>on the premlses; but the buildings, upon the ex- 
piration of the term, should become the property of the lessor. The lease also 
provlded that the lessor should hâve a lien upon ail machlnery, fixtures, and 
tools put Into the buildings, for ail rent past due, and for ail damages aus- 
tatned by reason of any breach of the covenants of the lease. The lease 
further provlded that the lessors "wlll keep sald buildings Insured for two- 
thlrds of thelr value, the proceeds of sald Insurance, In case of flre, to be 
used In rebulldlng, or pald over to the lessor, at the option of sald lessee." 
The lessee entered Into and contlnued In possession of Ûie premlses until the 
lost day of ' March, 1887, at whlch tlme the lessor leased the premlses to 
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George W. Hastlngs and Frank J. Webb, co-partners under the name of the 
Hastlngs Paper Company, for a term of three years from January 1, 1888, 
upon the terins and conditions of the original lease, except as to tlie amount 
of rental to l>e paid, and aubject in ail respects to the terms and conditions 
of the original leîise. The lease was duly recorded, eo that eonstructive no- 
tice of its contents was given to any one deallng with the lessees with respect 
to the premises. The Hastlngs Paper Company entered into possession, and 
continued therein, complying with the terms and conditions of the lease, 
until March 10, 1890, at which time the flrm was organized into a corpora- 
tion under the same name, and continued in possession for a further term of 
four years from January 1, 1891, under a new lease, which was suftject to ail 
the terms and conditions of the original lease of September 2, 1872, and the 
Bupplemental lease of March 1, 1888, except as to the amount of rental. This 
third lease was likewise duly recorded In the oilicial records of the county. 
Under the original lease, the lessees erected and constructed upon the prem- 
ises a certain building, and placed therein certain machinery for the manu- 
facture of paper. On the 23d of March, 1893, the Hastlngs Paper Company 
assigned its interest In the lease to the Columbia Straw-Paper Company, 
which latter company entered into possession of the premises subject to aU 
the terms and conditions of the leases, and paid rental to the intervener, as 
adminlstratrlx of the estate of the original lessor for the year 1893. 

On the 31st day of December, 1892, the Columbia Straw-Paper Company 
executed a trust deed to the appellant and another to secure a certain issue 
of bonds, which trust deed covered the premises in auestion, with other 
premises, aad contains the foUowlng clause: "Also any and ail leases and 
agreements, of any klnd, and ail rlght, tltle, and Interest therein or thereto, 
which said ColumMa Straw-Paper Company now has or hereafter may ac- 
qulre or enter Into, coyering or relatlng to above-descrlbed land and the water 
power used thereon or in connection therewith, référence being had particu- 
larly to a certain lease aad agreement running from Henry Snyder to the 
Hastlngs Paper Company, dated March 10, 1890, for the term of four years 
from the Ist day of January, 1891, and duly recorded In the records of said 
Clark county, Ohio." The trust deed also provlded that during the life of 
the trust deed the Columbia Straw-Paper Company should keep ail buildings, 
fixed plant, machinery, and other property of an Insurable nature, forming 
part of the mortgaged property, insured against loss or damage by lire In an 
amount equal to two-thirds of the full value thereof, and in such name or 
names, and In such office or offices, as shall be approved by the trustée, and 
Bhould duly pay ail premlums and other sums of money payable for that pur- 
pose, and dellver to the trustée a recelpt for the same, and should apply ail 
moneys to be received by virtue of any such pollcy in making good any loss 
or damage which may hâve been occasioned to the property so insured. An- 
other article of the trust deed provlded that, if any money should be received 
by the trustée under any insurance pollcy upon the buildings, lixed plant, 
machinery, and other assets included In the mortgaged property, the same 
"may be applied to the reconstruction, replacement, or repalr of the said build- 
ings, flxed plant, machinery, and other property; provlded, however, that 
such money shall be deposited with the Illinois trustée or its successor In the 
trust, or as it shall direct, as a further security hereunder, until the same 
shall be so applied; provlded, nevertheless, that nothing in this article con- 
tained shall eompel the trustées, or either of them, to see personally to the 
application of any moneys under this clause, or render them responsible to 
any nonapplication or mlsapplication thereof, but that the trustée shall be 
at liberty to allow the same to be applied upon the request and under the 
direction of the company, its successors or assigns." On the ITth of Aprll, 
1893, the buildings and mnchlnery were destroyed by lire, there being at the 
time Insurance on the buildings and machinei-y upon said leasehold premises 
In the name of the Columbia Straw-Paper Company, and, by spécial indorse- 
ment on each pollcy, the loss, if any, was made payable, to the Northern 
Trust Company, one of the trustées in the trust deed. The total Insurance 
upon the buildings was $10,207; upon machinery, $17,593.05; upon engines, 
$1,553.25; upon stock, Ç146.69. The loss was subsequently adjusted and set- 
tled, and the Insurance money derived therefrom, exclusive of the expense 
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ot adjustment, was pald to the appellant, trustée, to whom the poUcles had 
been made payable, as follows: Insurance on buildings, $5,263.55; Insurance 
on .machlnery, $11,088.51; Insurance on boiler and engine, $707.08. The lease 
expired by limitation on the Slst day of December, 1894, and tlie Columbia 
Straw-Paper Company did net rebuild or recoastruct tlie building or replace 
the machinery held therein. 

In a suit brought by the trustées under the trust deed to foreclose It, the 
appellee intervened, and demanded that thls Insurance money so In the handa 
of the appellant should be pald over to her, upon the grounds— First, that as 
the lease, In express terms, provided that the building should be returned to 
the lessor, and should be Insured for the purpose of rebuilding, the petitloner 
was entitled to the Insurance on the buildings, and also to such sum out of the 
Insurance on the flxtures as would relmburse her for the loss and damage sus- 
talned by f allure to rebuild; and, secondly, that the lien glven by the lease 
upon the flxtures for unpaid rent and damage to the leasehold is, in equity, 
transferred to the proceeds of the Insurance on the flxtures, and entitles the 
appellee to payment of such rent and damages out of the fund in the handa 
of the appellant There was due for nnpaid rent the sum of $1,600, with inter- 
est. There was also claimed to be due, by reason of the failure of the Co- 
lumbia Straw-Paper Company to rebuild, the amount of the insurance there- 
on; and damages were also claimed to be due by reason of alleged déprécia- 
tion and détérioration in value from failure to rebuild In the sum of $5,000. 
The court below found that the cost of rebuilding would amount to over 
$10,000; that the unpaid rental amounted to $A,600; and that the Injury to 
the leasehold was $5,000, from failure of the Columbia Straw-Paper Company 
to perform the conditions of the lease. The court further found that the peti- 
tloner was equitably entitled to the whole of the proceeds derlved from the 
Insurance on the building, and was also entitled, out of the proceeds of the 
Insurance upon the machinery, to the further sum of $6,600, on account of 
unpaid rent and damages to the leasehold, and entered decree accordingly, 
wbich Is hère for revlew. The record and briefs of counsel disclose somewhat 
obscurely that the différence between the amount of money realized upon the 
Insurance upon the buildings and the amount for whlch the buildings were 
Insured was due to the failure of certain Insurance companles efCecting In- 
surance upon the property. 

Chas. A. Dupée, for appellant. 

John A. Henry and Otto Gresham, for appellee. 

Before WOODS and JENKESTS, Circuit Judges, and GKOSSCTIP, 
District Judge. 

JENKINS, Circuit Judge, after this statement of the case, de- 
llvered the opinion of the court. 

The lease contained corenants that the lessees would keep the 
buildings insured for two-thirds of their value, and, in case of de- 
struction by flre, would apply the proceeds of the insurance in re- 
building, or would pay over the amount of such insurance to the 
lessor, at their option. The rights of the Columbia Straw Paper 
Company and of the appellant were acquired with notice of and 
Bubject to thèse terms. Thls covenant was one running with the 
land, and bound the assignée of the lease and ail who acquired 
rights under him. Thomas v. Von Kapff, 6 Gill & J. 372; Vernon 
V. Smith, 5 Barn. & Aid. 1; Spencer's Case, 5 Coke, 17; Masury v. 
Southworth, 9 Ohio St. 340. 

The lessees covenanted that they would keep the buildings in- 
sured for an amount equal to two-thirds of their value. They did 
Insure the buildings to the amount of |10,207, which amount, as 
against that company, in the absence of évidence, must be taken to 
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represent two-thirds of the full value. Particularly so in tliis case, 
since, by the trust deed, that company likewise agreed to insure 
tlie buildings for two-thirds of their value ; and this Insurance, be- 
ing effected in compliance with their covenant, must be deemed to 
represent the amount of two-thirds of that value. The trustée was 
not only constructively advised of this covenant in the lease, but 
the leases were particularly referred to in the trust deed, and were 
the bases of the title of its mortgagor. By the expressed terms 
of the lease, the proceeds of such insurance were to be used in re- 
building, or were to be paid over to the lessor, and this at the 
option of the lessee. It is clear, therefore, that it was in the 
contemplation both of the straw-paper company and its trustées 
that this insurance (although taken out in the name of the straw- 
paper company, and the loss thereunder, if any, made payable to 
the trustée) was a fund to be applied in performance of the cove- 
nant of the lease, and was to be used in rebuilding, or paid over 
to the lessor. The trustées knew that the covenant in the lease 
required insurance to the amount of two-thirds of the value of the 
building. Their trust deed likewise required a similar amount of 
insurance. It may not be presumed that the trustées contemplated 
the insurance of the buildings to an amount in excess of their 
actual value. The stipulations of the trust deed contemplated, 
also, that the fund arising from such insurance was to be applied 
to rebuilding. Under such circumstances, the court bëlow was 
clearly right in awarding to the appellee the amount derived from 
insurance upon the building. 

The claim to the insurance upon the machinery and engine rests 
upon a différent foundation. It is asserted that, as the lease gave 
an équitable lien upon the flxtures for unpaid rent and damages 
to the leasehold, in equity that lien is transferred to the proceeds 
of insurance upon the flxtures, and entitles the appellee to the fund 
in the hands of the appellant. This contention cannot be upheld. 
The tenant owed to the lessor no obligation to effect insurance 
upon thèse flxtures. Indeed, the doctrine by which the appellee 
becomes entitled to the insurance upon the buildings is to the effect 
that the bare covenant to insure is merely personal, and does not 
bind the assignée of the term, and, irf gênerai, gives the landlord 
no right to receive the insurance money from the receiver; and that 
the right obtains and the covenant runs with the land onlv when 
the lease provides for reinstating the promises with the insurance 
money. We are not aware that it has ever been held that a mort- 
gagee of property, in the absence of proper covenant, is entitled to 
the insurance money upon the mortgaged premises taken out by 
the mortgagor in his own name. As has been generally held, the 
contract of insurance is a personal contract of indemnity between 
the insured and the underwriter. The mortgagor has an insurable 
interest in the mortgaged property, and may insure it for his own 
beneflt. The mortgagee does not, therefore, acquire any right to 
claim the beneflt of the insurance. Such équitable right in a 
mortgagee only arises when his contract with the mortgagor pro- 
vides for insurance as further security. The right of the mort- 
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gagée, as the right of the lessor, rests, in this respect, whoUy upon 
contract. Jones, liens, § 79; Jones, Mortg. (4th Ed.) § 401, and 
authorities cited; May, Ins. (3d Ed.) § 6; Insurance Co. v. Lawrence, 
XO Pet. 507; Carpenter v. Insurance Co., 16 Pet. 495, 501; Carter 
V. Eockett, 8 Paige, 437. The contract of insurançe does not at- 
tach. itself to the thing insured, nor go with it when it is trans- 
ferred. The City of Norwich, 118 U. S. 468, 494, 6 Sup. Ct. 1150. 

The court below sustained the claim of the appellee to this in- 
surançe upon the ground that, as the contract of lease gave an 
équitable lien upon the machinery which remained in the légal pos- 
session of the lessees, that the lessees and their successors thereby 
became trustées of the machinery, and, under the familiar doctrine 
that the trustée cannot deal with a trust estate in his own interest 
as against that of the cestui que trust, held that the insurançe ef- 
fected upon the trust property inured to the beneflt of the lessor. 
This ground cannot, we think, be sustained. The lessees were in 
no proper sensé trustées of this property. The machinery was 
theirs. They had simply contracted to give to the lessor an équita- 
ble lien thereon for such rent as should not be paid, and for dam- 
ages hj reason of any breach of the covenants of the lease. They 
were no more trustées than is a mortgagor a trustée for the mort- 
gagee. 

The décision below was thought to be sanctioned by the déci- 
sion in Parry v. Ashley, 3 Sim. 97. There a testator had created 
i gênerai charge by way of annuity in favor of the plaintifl upon 
ail of his gênerai and personal property, subject to which it was 
given to the défendant, who was also made executrix of the will. 
The court held that whether, as executrix, she was bound to renew 
the insurançe effected by the testator, she did, in fact, renew it, 
and that the court must hold prima facie that she renewed it in 
the character in which she was entitled to renew it, namely, as ex- 
ecutrix, and therefore renewed it in behalf of ail who were inter- 
ested in the trust estate. We need not consider whether the doc- 
trine of that case can be upheld. We think it aiïords no sanction 
for the décision under review. 

The decree will be reversed, and the cause remanded, with di- 
rections to the court below to enter a decree in favor of the appel- 
lee for the amount realized upon the insurançe upon the buildings, 
with interest from the date of the decree reversed, and in other re- 
spects that it be dismissed upon the merits. 



MOWRY V. FARMERS' LOAN & TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.) 

No. 313. 

1. Kailroad Bonds— SaREBKDER— Dhposit under REORaANizATioN Agreb- 

MENT. 

A reorgaDization agreement, providing for the refunding of securitles, 
authorized a committee to carry out the reorganization, and reclted that 
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It would probably not be necessary to sell tlie railroad, and disclaimêd 
any power to aft'ect thé interests of nonassentlng bùndholders ; and tbe 
mortgage made in accordance with tbe agreement to refuud Uie securitles 
provlded that tbe bonds deposited under ttie agreement in exciiange for 
the new securities should be held by the trustée under tbe mortgage as 
additional security for tlie benefit of the holders of the bonds secured 
thereby, and that upou delivery to the trustée of the bonds of any one 
issue still outstanding the mortgage seeuring them might be canceled. 
Ueld, that the bonds deposited under the agreement were not extinguished, 
so as to leave the nonassenting bonds the only outstanding debt secured 
by the existing mortgages. 

3. Same. 

A clause of the reorganizatlon agreement provlded that a certain branch 
road, which was not remuneratlve, should be sold, the proceeds to be ap- 
plied as the committee might détermine. Such branch road was excepted 
from the new consolltoted mortgage, but was not sold, owing to the fallr 
ure of the reorganizatlon, arising from the nouassent of certain bondhold- 
ers. Held, that the assenting bondholders did not waive their lien upon 
such bramch road in favor of the holders of the nonassentlng bonds. 

8. Railhoad Bonds — Rbissub— Considération. 

The deposit of bonds by the holders with a trust company under a re- 
organizatlon agreement, to be held by It as security for other bonds then 
issued by the rallroad company, Is not a reiseue of the bonds, so as to be 
affected by Eev. St. Wls. § 1753, proTiding that no corporation shall Issue 
bonds except for money, labor, or property equal to Î5 per cent of their 
par yalue. 

On Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

On the Ist day of September, 1881, the Green Bay, Winona & St. Paul Rall- 
road Company executed to the Farmers' Loan & Trust Company a mortgage 
or trust deed to secure the payment of bonds amountlng to $1,600,000. This 
mortgage covered the main Une of railroad in Wisconsin, extending from 
Green Bay to the western terminus at Eîastmoor, on the east banli of the 
Mississippi river, and a branch road extending from Onala«ka to La Grosse, 
together with certain real estate In the last-named city. The bonds secured by 
this mortgage or trust deed were payable February 1, 1911, and bore Interest 
at 6 per cent, per annum, payable semiannually on February Ist and August 
Ist. Default was made in the payment of the interest due August 1, 1888, 
and thereafter, on the Slst day of July, 1890, the trustée, by virtue of a pro- 
vislon.ln the trust deed, and being thereto requested in writlng by the holders 
of one-fourth of the bonds secured by the mortgage or trust deed, took pos- 
session of the railway mortgaged, and entered upon the opération thereof; 
and thereafter, on the Ist day of August, 1890, flled Its bill of complaint in 
the court below, settlng forth the facts, and alleging the insolvency of the de- 
fendant railway corporation, and prayed that the trustée might be afiirmed 
in its possession under the provisions of the trust deed, and that It be ap- 
pointed receiver of the mortgaged premises, and might be instructed by the 
court from time to time with respect to the proper mode of fulfiUing the pro- 
visions of its trust, that the amount due upon the bonds might be ascertained, 
and the property be sold In one parcel, and applied to the mortgaged debt. 
Upon filing the blll a decree was entered affirming the possession of the 
trustée, and appointlng it receiver of the road, and thereafter and hltherto 
it bas contlnued as its receiver. 

In the year 1892 certain owners of the bonds sought to refund the indebted- 
ness of the company. This refunding agreement was assented to and paitici- 
pated In by ail of the first mortgage bomdholdei-s, with the exception of those 
owning 105 of such bonds. This agreement is in form a confcract betweên 
threa Individual trustées, named, and such bondholders and stockholders of 
the rallroad company as should deposit their respective holdings thereunder. 
It reclted that there was outstanding $10,000,000 of common and preferred 
stock, $3,371,000 Income bonds, refunded Interest, and first mortgage bonds. 
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and $70,000 Green Bay, Stevens Point & Northern Rallroad bonds. It provided 
tlaat tJbere should be issued, ùpon reorganization, tiie following securities: 
GonsoUdated 5 per cent, mortgage bonds, $2,500,000; second mortgage bonds, 
$3,781,000; noneumulative preferred stocic, $2,000,000; common stock, $8,000,- 
000. The new coneolidated bonds were to be used to take up at par the ex- 
isting first mortgage bonds and uupaid coupons, tbe funded coupon bonds and 
unpaid coupons at par, and for otber purposes. Tbe bolders of outstanding 
bonds were required to deposit tbeir securities witb tbe trust company. to 
be beld and used for purposes of refunding under this plan, and temporary 
certificates were to be issued for securities so deposited. Clause X of tbe 
agreement provides: "It is not deemed probable tbat it wlll be necessai"j' to 
carry eut tbe contemplated reorganization agreement by a sale of tbe mort- 
gaged premises under foreclosure. Nevertbeless, any power to alïect bereby 
tbe rlghts and Interests of nonsubscribers is bereby expressly disclalmed; this 
agreement being made subject to any and ail sucb rigbts and Interests, wbat- 
ever tbey may be." ïbe agreement also conferred upon tbe committee "wbat- 
ever power and autbority it may be necessary for tbem to exercise In order 
to enable tbem legally and etliciently to exécute sucb trust and carry out tbe 
reorganization herein contemplated," and by tbe fourtb article declared: 
"Inasmuch as tbe branch Une, seven miles in length, from Onalaska to La 
Crosse is twenty-two and one-half miles distant from tbe main Une of tbe 
rallroad, and Its opération involves a net loss to tbe railroad company, tbere- 
fore it la agreed tbat tbe said brancb Une and ail property appurtenant to tbe 
same, and any and ail otber property, in tbe judgment of tbe committee, not 
needed for tbe opération of tbe railroad, may be sold at sucb time and in man- 
ner as tbe committee may détermine, free of ail claims of tbe subscribers 
and of tbe mortgage trustée, tbe proceeds to be applied as tbe committee may 
détermine." Tbe committee were to be tbe agents and trustées of tbe de- 
positing bond and stockbolders, and ail bonds and sbares of stock lodged in 
pursuance of tbe agreement were to be beld by it, subject to tbe order of tbe 
committee, for carrying out tbe purposes of tbe agreement. 

This reorganization agreement was signed and executed by bolders and 
owners of bonds secured by tbe first mortgage to the amount of $1,495,000 
of principal and of coupons in arrears to the amount of $334,320, by bolders 
of bonds secured by the funded coupon agreement of the Oreen Bay, Winona 
& St. Paul Railroad Company, dated August 2, 188G, to tbe amount of $276, 770 
of principal and coupons tbereof In arrears to tbe amount of $58,275, by 
bolders of bonds secured by tbe first mortgage of the Green Bay, Stevens 
Point & Northern Eailway Company to the amount of $09,000 of principal 
and coupons to the amount of $12,075. In pursuance of this refunding agree- 
ment, and on the Ist of August, 1892, the railroad company executed and 
Issued its Consolidated mortgage bonds of $1,000 each, aggregatlng the sum of 
$2,378,828, payable February 1, 1911, bearing Interest at 5 per cent, per an- 
num, payable semiannually on February and August Ist in each year, and, 
to secure the same, executed a certain Consolidated mortgage or deed of trust, 
conveying to the Farmers' Loan & Trust Company the railway and its ap- 
purtenances, and provided by article XI as follows: "$1,600,000 (one million 
six hundred thousand dollars) of sald bonds sball be used In excbange for 
outstanding bonds secm-ed by the first mortgage of tbe Green Bay, Winona 
& St. Paul Eailway Company to the Farmers' Loan & Trust Company, dated 
September 1, 1881, and sball be Issued and dellvered over by tbe trustée on 
tbe dolivery to It of sucb outstanding bonds, dollar for dollar. $336,000 
(three hundred and thirty-slx thousand doll.<irs) of sald bonds sball be used 
In exchange for unpaid coupons of the said first mortgage bonds, secured by 
said mortgage of September 1, 1881, and sball be issued and delivered over by 
the trustée on the delivery to It of such unpaid coupons, dollar for dollar. 
$280,830 (twb hundred and eighty thousand eight hundred and thirty dollars) 
sball be used in exchange for outstanding funded interest bonds secured by 
the mortgage of the Green Bay, Winona & St. Paul Railroad Company to tbe 
Farmers' Loan & Trust Company, dated August 2, 1886, and sball be issued 
and delivered over by tbe trustée on tbe delivery to it of such outstanding 
funded interest bonds, doUar for dollar. $50,i549.40 (flfty thousand nve hun- 
dred and forty-nine dollars and forty cents) of said bonds sball be used in 
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exehange for unpaid coupons of the said funded interest bonds, secured by 
Bald mortgage of August 2, 1886, and Bhall be Issued and dellvered over by the 
trustée on the dellvery to it of such unpaid coupons, dollar for dollar. $70,000 
(seventy thousand dollars) of sald bonds shall be used in exchange for out- 
standing flrst mortgage seven per cent, bonds secured by the mortgage of the 
Green Bay, Stevens Point & Northern Railroad Company to the Farmers' 
Loan & Trust Company, dated August 15, 1882, and shall be issïied and de- 
llTered over by the trustée on the dellvery to it of such outstanding flrst 
mortgage seven per cent, bonds, dollar for dollar. $4,900 (tour thousand niné 
hundred dollars) of said bonds shall be used in exchange for unpaid coupons 
of the sald flrst mortgage seven per cent, bonds secured by said mortgage 
of the Green Bay, Stevens Point & Northern Railroad Company, and shall be 
issued and delivered over by the trustée on the dellvery to it of such unpaid 
coupons, doUar for dollar. $157,720.60 (one hundred and fifty-seven thousand 
seven hundred and twenty dollars and sixty cents) of sald bonds shall be at 
once certifled and delivered over to the mortgagor raili'oad eompany on its 
order. The seven per cent, bonds secured by the mortgage of the Green 
Bay, Stevens Point & Northern Railroad Company, on being received in ex- 
change as aforesald, shall not be canceled, but shall be held by the trustée 
under thls mortgage as an additional security for the benefit of the holders 
of the bonds secured by this mortgage. The bonds and coupons of prior issues 
of the Green Bay, Wlnona & St. Paul Railroad Company, received as at)ove 
set (orth, shall be neld by the trustée uiider this mortgage as additional se- 
curity for the benefit of the holders of the bonds secured hereby. But when 
the bonds and coupons outstanding of any one issue shall hâve been deliv- 
ered over to the trustée, then the mortgage securlng such bonds so delivered 
over, and for which bonds hâve been received in exchange as aforesaid, may, 
on the request of the railroad eompany, be canceled: provided, however, 
that no mortgage shall be canceled under the provisions hereof until the mort- 
gage by the party hereto of the flrst part to th€ party hereto of the second 
part, known as the 'second income mortgage,* and dated September 1, 1881, 
shall liave been previously satisfied and discharged." 

This refunding agreement was sought te be earried Into efïect by the exécu- 
tion and dellvery of new bonds and of a new mortgage. The trustée received 
the old securities of the eompany to the amount of the new bonds issued to the 
assentlng bondholders. The railroad continued in the management of the 
receivership, however, and under it, and through the aid of the refunding pro- 
posed, a large quantity of steel rails were purchased, and the road and rolling 
stock much improved, prior to the panic of the year 1898. It thereafter ap- 
peared that the refunding scheme could not be earried ont effectually, and 
in part beeause of nonassent of bondholders holding the 105 bonds represented 
hère by the appellant. On March 1, 1895, William S. Mowry, the appellant, 
flled his bill in the court below as holding or representing the 105 nonassent- 
ing bonds, and sought the foreclosure of the first mortgage upon the road, 
and claimed that by participating in the reorganization agreement, and ac- 
eepting Consolidated bonds issued pursuant thereto, the 1,495 first mortgage 
bonds had become extinguished, leaving the 105 nonassenting bonds the only 
bonds secured by the first mortgage, and entltled to be flrst paid out of the 
proeeeds of the mortgaged property. On the 5th day of March, 1895, the 
Farmers' Loan & Trust Company flled an amended and supplcmental blll for 
the foreclosure of the second mortgage, and on the lOth day of April follow- 
ing flled a second amended and supplemental bill to foreclose the Consolidated 
mortgage. On October 16. 1895, it flled an amendment to its amended and 
supplemental bill of March 5, 1895, and prayed for foreclosure and sale upon 
ail the mortgages. Thèse causes, by order of the court, were ail Consolidated. 
On the 14th day of November, 1895, the court, upon the motion of the 
Farmers' Loan & Trust Company, entered a decree of foreclosure and sale. 
This decree found that the entire issue of $1,600.000 of flrst mortgage bonds 
were outstanding in the hands of bon a flde holders for value. The tncome 
mortgage of September, 1881, was adjudged to be a second lien, and the sum 
of $89,000 of outstanding consoUdated bonds were adjudged to be a third lien, 
and $3,692,000 of new income bonds issued under the plan of reorganizatlon 
was decreed to be a fourth lien. It was also decreed that the $1,495,000 of 
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first mç)ftsage bonds and coupons deposited with the trust company to seeure 
the bpads'iâsued under tlie Consolidated mortgage wete not extingulshed, 
pi^t temalned In full force and ettect, and retained unlinpalred the lien se- 
curity prtfvWed by the first mortgage of September 1, 1881, except that the 
plan wàs treëted as an agreehient with the holders of the deposited ifl,49ô,000 
of bonds to aecept an Interëst after August, 1802, at the reduced rate of 5 
per cej^t. per annum. The decree further provided that upon the saie of the 
road, eitfèpt as to a certain cash deposit and such sunis as the court should 
requirë to discharge preferential claims, the balance of the accepted bid 
migbt b6 pald in money, or in flrst mortgage bonds and coupons, or in Con- 
solidated bonds and coupons; "each of the said flrst mortgage bonds and 
coupons to be taken at such prlce or value as the holder thereof would hâve 
been entitled to receive on the distribution of the proceeds of sale in case the 
entire amount of the bid had been pald in money, and each of such Consolidated 
bonds and coupons to be taten at such price or value as the holders thereof 
would hâve been entitled to receive on the distribution of the ' proceeds of 
sale in case the entire amount of the bid had been paid in money, reckoning 
each of such Consolidated bonds and coupons at an amount equal to the pro 
rata share of the holder of such Consolidated bonds in the amount which 
would be payable out of the proceeds of the sale hereunder in case the entire 
ajnount of the bid had been paid In money, upon the flrst mortgage bonds and 
coupons deposited with the Farmers' Loan & Trust Company, as trustée, 
under the consolidated mortgage, in exchange for the issue of Consolidated 
bonds, including the amount of first mortgage coupons deposited in exehange 
îor funded coupon bonds, and which funded coupon bonds were thereafter 
exchanged for consolidated bonds, together with such sum as the holder 
thereof , would be entitled to receive under the distribution herein ordered, 
and according to the priority of the said consolidated bonds herein adjudged." 
To this decree William S. Mowry, the appellant, filed assignments of errors, 
and f rom it has appealed to this court. 

Henry Crawford, for appellant. 

Edward P. Vilas and Geo. W. Wickersham, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge, after this statement of the case, deliv- 
ered the opinion of the court. 

Since this cause came to this court, provision was made by order of 
this court which would pennit the complainant in the original decree 
to proceed to a sale of the railway thereunder, and providing that an 
amount should be paid into the court on the sale, which would fully 
protect the appellant hère in case his claim should be sustained. We 
need not, therefore, stop to consider the Tarions assignments of error 
which deal with certaia alleged irregularities in the entry of the de- 
cree and its subséquent modification. The only matter with which 
we need concern ourselves is the contention of the appellant that by 
reason of the reorganization agreement, and the proceedings there- 
under, the 1,495 assenting bonds were paid by the exchange for the 
new bonds issued nnder the consolidated mortgage, leaving the 105 
nonassenting bonds the only outstanding debt secured by the first 
mortgage, and that the appellant, as the holder of thèse nonassenting 
bonds, is entitled to hâve them first paid out of the proceeds of the 
sale, and in priority to the assenting bonds. Whether this contention be 
well founded or not must, in large measure, dépend upon the intention 
ôfth^' parties. It is manifestly true that it is possible that pne hold- 
ing'bonds secured by a prior mortgage can so surrender them ia ex- 
ehange for bonds secured by a subséquent mortgage that he will lose 
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any right to thé liigher security. The question must be resolved in 
each case upon the facts of the particulàr transaction. Where a 
novation is thus sought to be established, it must be shown that the 
substitution of the new obligation was with design and intent to es- 
tinguish the old obligation; and as such an act would, upon its face, 
appear to be against the interest of the holder of the bond, such in- 
tent will not be presumed, but must be clearly established. A mère 
change in the f orm of the mortgaged debt, such as the substitution of 
new bonds for those originally secured by it, would not extinguish or 
affect the lien. Stevens v. Bailway Co., L. R. 8 Oh. App. 1064. But 
where the new bonds are secured by a new mortgage, and the old 
bonds are surrendered to the debtor, generally a prima facie case 
would be established of novation when no purpose of the pai'ties ap- 
peared to retain the elder security. Jones, Corp. Bonds, §§ 319, 320. 
The scheme of reorganization hère inyolyed is manifested by the agree- 
ment between the assenting bondholders and stockholders and their 
trustée or committee, and by the concurring act of the railroad Com- 
pany, maaifested by the mortgage issued by it to effectuate the 
scheme. It was clearly expected that ail the bondholders under 
prior mortgages and the stockholders would unité in this plan of re- 
organization ; and yet, recognizing what oftentimes, and perhaps gen- 
erally, occurs in the reorganization of railways, that some of the bonds 
might not be found, or that eome holders would not assent to the 
scheme of reorganization, provision would seem to hâve been made to 
guard against just such a contingency, and to prevent the inéquitable 
resuit which will follow if nonassenting bondholders should,by means 
of and through the reorganization to which they would not agrée, ob- 
tain, with respect to the nonassenting bonds, a decided and inéquit- 
able advantage over assenting bondholders, who theretofore stood 
with them upon an equal plane. This thought, possibly, is not spe- 
cifically expressed in the refunding agreement, but the committee was 
therein authorized to exercise ail necessary power to eflQciently exé- 
cute the trust, and to carry out the reorganization ; and the agree- 
ment recites that it was not deemed probable that it would be neces- 
sary, in order to effect the contemplated reorganization, that there 
should be a sale of the mortgaged premises under foreclosure, and it 
disclaimed any power to afEect the rights and interests of nonassent- 
ing bondholders, and that the agreement was made subject to such 
rights and interests as they might hâve. The committee was also 
empowered to supply any defects and omissions in the agreement, 
and which it would be necessary to supply to carry out the purposes 
and objecta of the plan ; and any new bonds or mortgages necessary 
or expédient for that purpose should contain such provisions and con- 
tracts, not inconsistent with the agreement, as might be approved by 
the railroad company and by the trust company, to whom the mort- 
gage might be made. Thèse provisions clearly indicate that the dis- 
crétion was lodged with the committee of the assenting bondholders 
to protect their rights in the consummation of the plan, and to insist 
upon such provisions as might be necessary to safeguard their inter- 
ests. We therefore naturally find in the Consolidated mortgage a 
provision that the bonds and coupons of prior issues of the railroad 
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eotnpany receired in exchange should be held by the trustée under the 
Consolidated mortgage as additional security for tlie benefit of tbe 
holders of the bonds secured tliereby, and that, when the bonds and 
coupons outstanding of any one issue should hâve been delivered over 
to the trustée, then the mortgage securing such bonds so delivered 
over, and for which bonds had been received in exchange, should, on 
request of the railroad company, be canceled, and that no mortgage 
should be canceled until the second income mortgage had been satis- 
fied ànd discharged. It is manifest that at ihis time the nouassent 
of certain bondholders was known to the committee of the railroad 
company and the trust company; that it was hoped they might be 
induced to concur, but that, in anticipation of nonconcurrence, pro- 
vision must be made to maintain the équitable position and the parity 
of relation which the bondholders bore to each other; and that it was 
not designed that the bonds should be surrendered and exchanged ia 
satisfaction of the mortgage debt, but that there should be réserva- 
tion of the security attaching to the elder bond. There was, in fact, 
no surrender of thèse bonds to the railroad company; nor, indeed, can 
it properly be said that there was completed substitution. The légal 
effect of the transaction was that the assenting bondholder received 
the Consolidated bond and held the prior bond, keeping both alive 
until the satisfaction of prior mortgages. This position is not weak- 
ened by the fact that the prior bond was delivered into the custody 
of the bondholders' trustée to hold for him and for his security until 
the final consummation of the plan of reorganization and the satisfac- 
tion of ail prior mortgages, and until the Consolidated bond should 
be the first and only lien upon the property. This was not a substi- 
tution of securities. It was an additional security, and "addition is 
not substitutiop." Bag Co. v. Van Nortwick, 9 U. S. App. 25, 3 C. C, 
A. 274, and 52 Fed. 752. 

The appellant cornes demanding of a court of equity that it shall 
exercise its équitable powers to compass an inéquitable resuit. Hold- 
ing a minority of the bonds, he declined to enter into this plan of re- 
organization. That he had a right to do ; but he has not right, either 
moral, équitable, or légal, to say that through his nouassent he shall 
obtain so inéquitable an advantage over the assenting bondholders. 
A court of equity would be slow to so construe any agreement of re- 
organization that it would work such unjust resuit. We flnd noth- 
ing in this agreement or in the act of the parties thereunder which 
even tends to that conclusion. The understanding seems to us to be 
express that the first mortgage, and the bonds issued thereunder, 
should be kept alive until ail interests prior to the Consolidated mort- 
gage should be finally merged in the latter security, and ail interesta 
stand upon an equality of security under the plan of reorganization. 
We cannot entertain a construction of this agreement which would 
enlarge the rights of the appellant. There was no contract or agree- 
ment with him, and the contract between the assenting bondholders 
and the railroad company clearly contemplated the continued exist- 
ence of prior securities. It was contemplated that to fully effectuate 
the reorganization it might be necessary to foreclose the prior mort- 
gage, and, as observed by Judge Wallace in Barry v. Eailway Co., 34 
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Fed. 829, 833, when it became necessary to enforce the mortgage se- 
curing the noaassenting bonds, "complète equity is done them if tliey 
are awarded the same share of the proceeds of the property which 
they would hâve received if no bonds had been surrendered." The 
conclusion we hâve reached is fully sustained in Ames v. Eailway Co., 
2 Woods, 207, Fed. Cas. No. 329; Fidelity Insurance, Trust & Safe- 
Deposit Co. V. Shenandoah Val. Ey. Co., 86 Va. 1, 9 S. E. 759; Ketch- 
um V. Duncan, 96 U. S. 659. The case of Union Trust Co. v. Illinois 
M. Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809, is ia no wise inconsistent. 
There was no contingency and no réservation on the part of those sur- 
rendering. As the court states, the surrender was for cancellation, 
and there was cancellation. That was a case of novation pure and 
simple. 

Alike unfounded is the contention of the appellant that the court 
below erred in decreeing that the lien of the assenting bonds upon 
the La Crosse branch stSl existed, and that they should share in the 
proceeds arising from the sale of that branch. It is net correct to 
say that this branch road was, by the ref unding agreement, or by any 
acts done thereunder or in pursuance thereof, released trom the lien 
of the first mortgage. The clause of that agreement upon which the 
claim is rested merely providea that, as that branch road had no con- 
nection with the main line, and its opération was nonremunerative, 
and was not essential to the opération of the main line, the branch 
line should be sold when and as the committee should détermine, and 
might be se sold free and discharged of ail claims of the assenting 
bondholders, and that the proceeds should be applied as the commit- 
tee might détermine. It was not so sold. It is true that this branch 
road was not included in, and was expressly excepted from, the Con- 
solidated mortgage, and this was because, manifestly, that mort-' 
gage was executed in contemplation of the success of the refunding 
scheme, which designed a sale of the branch line and the appropria- 
tion of the proceeds to the uses of the main line, or for the beneflt of 
the bondholders. That could not hâve been accomplished without 
the assent of ail of the bondholders, and failed in conséquence of the 
nouassent of some of them. The provision of the agreement was in 
aid of granting a clear title in the event of a sale, and was inoperative 
otherwise. It certainly was not within the purpose of the assenting 
bondholders to waive their security in favor of a stranger to the agree- 
ment, and surely a court of equity ought not to torture the language 
of the writing into an unconditional release of security, going to en- 
rich a nonassenting bondholder. 

It is further urged that the provision of the consolidated mortgage 
which authorized the trustée to hold the exchanged bonds and cou- 
pons as additional security for the beneflt of the holders of bonds se- 
cured by the consolidated mortgage was an attempt to reissue, and a 
gratuitous pledge of the retired securities, within the prohibition of 
the statute. Rev. St. Wis. § 1753. This section is to the effect that 
"no corporation shall issue • • • any bonds or other évidences 
of indebtedness except for money, labor or property estimated at its 
tnie money value actually received by it, equal to seventy-flve per 
cent of the par value thereof, and ail stocks and bonds issued con- 
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trary to the provisions of this section • • ♦ shall be void." 
This statute was considered and applied in National Foundry & Pipe 
Works V. Oconto Water Co., 52 Fed. 29, 36; Pfister t. Eailroad 
Co., 83 Wis. 86, 53 N. W. 27. It was there held that the object of the 
statute is to protect stockholders and bona fide creditors from im- 
provideBt issue of bonds by a corporation, and that, when a corpora- 
tion hypothecates its bonds as securlty for a loan, or for any other 
purposes, or in any other manner, it issues them within the meaning 
and intention of the statute; and, failing a stipulation that they shall 
be accounted for at not less than 75 cents on the dollar of their par 
value, t^e statute is violated, and the bonds are void. This exposi- 
tion of the statute by the suprême court of Wisconsia is binding 
upon us, and, were it not, we fully concur in the conclusion of that 
court. The writer of this thus construed and applied it in the case 
first cited, and before the décision by the suprême court of Wisconsin 
referred to. This case, however, does not fall within the statute. 
The first mortgage bonds were issue for value, and were valid obliga- 
tions of the railroad company. They were never surrendered to that 
company, and consequently they were never reissued by that com- 
pany. It was not contemplated that they should be surrendered until 
the happening of a contingency which has never occurred. They 
were deposited by the holders with the trust company, to be held by 
it as their security, or as security for other bonds then issued by the 
railroad company. The company, by this mortgage, assented to the 
transaction. This transaction is in no sensé within the prohibition of 
the law, lior does it come within the mischief sought to be prevent- 
ed by the statute in question. 
The decree will be aflSrmed. 



CLYDB S. S. CO. V. CITY COUNCIL- OF CHAELESTON et al. 

(Circuit Court, D. South Carolina. AugUBt 15, 1896.) 

Intkbstatb Commbecb— Licensb on Stbamboat Business. 

A forelgn corporation, whose vessels, whlle en route between the ports 
of two différent states, stop at a port of a thlrd state, Is not liable for a 
llcense tax at that port because It there leases a wharf or landlng; has 
plant and machlnery for the taking In and discharge of frelght and pas- 
sengers; engages stevedores and longshoremen, who are In Its sole em- 
ployment; has there an agent and subordlnate cJerks, an office, wltù 
furnlture, books, and appliances; and keeps a bank account and occa- 
slonally purchases supplies there,— sinee ail such opérations are an essen- 
tial and Intégral part of its Interstate commerce business. 

J. P. K. Bryan, for complainant. 

Charles Inglesby, Corp. Counsel, for défendants. 

SIMONTON, Circuit Judge. This bill is flied, praying an injuno- 
tion against the levy of an exécution to enf orce the payment of a 
license tax, and the penalties thereon. The city council of Oharles- 
toh, by virtue of authority granted by the législature of South Caro- 
lina, adopted an ordinance to regulate licenses for the year 1895. 
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The second section of this ordinance provides that eacli person or 
firm required by tlie ordinance to obtain a license to engage in any 
trade, business, or profession for wliich a license is required sliall 
make, at tlie time of applying for sucb. license, and file with the city 
assessor, a statement setting forth the name or style of Mmself or 
of bis Company, witb the names of the several members of a flrm; 
the trade, business, or profession for which a license is required; 
the place where such trade, business, or profession is conducted for 
which such license is required ; and, if required, the amount of busi- 
ness done in the previous year. Section 3 imposes a penalty of 50 
per cent, for exercising such business without taking ont such. li- 
cense or making such statement. Section 10 of said ordinance pro- 
vides: 

"For a license to carry on any trade, business or profession liereinbefore 
mentioned within the limita of the city of Charleston, the following sums 
shall be pald to the city treasurer, who upon recelpt of the same shall issue 
thereforproper license as hereinbefore provided, vlz.: * * * (29) Steamship 
(regular lines) agencies or companies each five hundred dollars." 

After the passage of that ordinance the city assessor addressed 
a notice to James E. Edgerton, agent Clyde Steamship Company, 
Brown's Wharf, requiring him, pursuant to the provisions of section 
3 of the above ordinance, to come before him at his office, on a day 
certain, to be examined under oath touching the nature of his busi- 
ness, and everything which may tend to évince the true amount of the 
license tax for which he is liable under said ordinance, which tax he 
had not paid. The resuit of this was the imposition of the penalty, 
and the issuanee of the exécution for the license tax, penalty, and 
costs. The grounds upon which the application for an injunction 
are based are: First, that the complainant does not come within 
the terms of the said ordinance, for it does not carry on any trade, 
business, or profession within the limits of the city of Charleston; 
second, that the sole business in which the complainant is engaged 
is that of Interstate commerce, and that such business is not tax- 
able under state authority. 

The Clyde Steamship Company, which has been called upon to 
pay this license tax, is a corporation of the state of Delaware. It 
Controls and runs a Une of steamships over the Atlantic Océan, be- 
tween the ports of New York and Jacksonville, stopping on each 
voyage to and from thèse two ports at the port of Charleston, for 
the purpose of reoeiving and landing passengers, and of taking in 
and discharging freight. For thèse purposes it leases a wharf or 
landing; has plant and machinery for the taking in and discharge 
of freight, and lands and reçoives passengers; engages stevedores 
and longshoremen, who are in its sole employment; has an agent, 
vdth clerks subordinate to him, an ofiSce, with the usual furniture, 
books, and appliances; and keeps a bank account. Its situs is New 
York City, and the bulk of its supplies are obtained there. Occa- 
sionally, to meet présent necessities, it purchases in Charleston coal, 
water, fresh méat, flsh, and vegetables. The question in the case is, 
is the complainant engaged solely and exclusively in the business of 
interstate commerce, or does it carry on any business within the 
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limits of the city of Oharleston, independent of, and not necessarily 
an essential or intégral part of, its Interstate commerce business? 
There is no doubt that the complainant is engagea in înterstate com- 
merce, — ^the transportation of passengers and freight between two 
or more states, using the océan as the highway. To such transpor- 
tation it is absolutely essential that there should be a place for land- 
ing, means of landing, an agent to receive on arrivai and departure, 
with such assistants for this purpose as the exigencies of the busi- 
ness demand. Thèse are essential, in the sensé that without them 
interstate commerce would be impossible. When we speak of "In- 
terstate commerce," thèse are included. "Commerce includes the 
fact of intercourse and traflSc. Intercourse and trafflc embrace ail 
the means, instruments, and places by and in which intercourse and 
trafflc are carried on, and comprehend the act of carrying them on 
at thèse places, and by and with thèse means." McChll v. Califor- 
nia, 136 U. S. 104, 10 Sup. Ct. 881. In Gloucester Ferry Go. v. State 
of Pennsylvania, 114 U. S. 196, 5 Sup. Ct, 826, the question was 
whether the ferry company was doing business within the common- 
wealth, so as to come within the provision of the statute requiring 
every company doing business in the commonwealth to pay an an- 
nual tax, dépendent on dividends declared. The ferry company ran 
a line between Gloucester, New Jersey, and Philadelphia, carrying 
passengers and freight. It leased a wharf in Philadelphia, on 
which passengers and freight were landed and received. This was 
its entire business and property connected with Pennsylvania. The 
suprême court held that the business of landing and receiving pas- 
sengers and freight at the wharf in Philadelphia is a necessary in- 
cident to, and part of, their transportation across the Delaware 
river from New Jersey. Without it that transportation would be 
impossible. Transportation implies the taking up of persons and 
property at one place, and putting them down at another. A tax, 
theref ore, upon this, is a tax on their transportation ; that is, a tax 
upon commerce between the states. It is clear, therefore, that thé 
lease and use of a wharf is not such a business witUn the limits of 
the city of Charleston, independent of, and not necessarily an essen- 
tial or intégral part of, interstate commerce. If the leasing of a 
wharf is a part of interstate commerce, it follows that ail the instru- 
mentality and meané by which only the wharf can be made useful 
for the purpose are also parts of interstate commerce. The power 
vested in congress to resrulate commerce between the states — an ex- 
clusive power — "also embraces within its contre! ail the instrumen- 
tàlities by which that commerce can be carried on, and the means 
by which it may be aided and encouragea." Gloucester Ferry Co. v. 
State of Pennsylvania, supra. 

Does the fact that the complainants hâve an office in the city of 
Charleston bring it within this ordinanee? In Pembina Con. Sil- 
ver Mining & Milling Co. v. Pennsylvania, 125 U. S. 181, 8 Sup. Ct. 
737, is'an indirect answer to this question: 

"The exaction of a license fee by a state to enable a corporation organized 
under the laws of another etate to hâve an ofBce within Its limits for the us» 
o£ the officers, stockholders, agents, or employés of the corporation does no* 
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Infringe upon the commercial clause of the fédéral constitution, provlded tlie 
corporation is not engagea in carrying on forelgn or Interstate commerce, or 
employed by the government of the United States." 

The précise point was decided in Norfolk & W. R. Co. v. Pennsy)- 
vania, 136 U. S. 114, 10 Sup. Gt. 958. In that case the application ol 
the statute referred to in the case just quoted to the Norfolk & 
Western Railroad came up for décision. That company was a cor- 
poration under the laws of the two Virginias, having an office in the 
city of Philadelphia for the use of its offlcers, stockholders, agents, 
and employés. Its main office was at Roanoke, Va. It carried 
goods into and ont of Pennsylvania. While it had its office in Penn- 
sylvania, it expended a considérable amount of money in that state, 
in the purchase of supplies and material for the use of its road. It 
had no property in Pennsylvania, and no capital invested there for 
corporate purposes. The suprême court, notwithstanding the facts 
stated, held the Norfolk & Western not responsible for the license 
tax. "That office," savs the court, "was maintained because of the 
necesslties of the interstate business of the company, and for no 
other purpose. A tax upon it was therefore a tax upon one of the 
means or instrumentalities of the company's interstate commerce, 
and as such was in violation of the commercial clause of the consti- 
tution of the United States." The only other matters of business 
within the city of Charleston are the keeping of a bank account, and 
the occasional purchase of supplies. The last is answered by the 
case of the Norfolk & Western Railroad above quoted. A bank ac- 
count is an inséparable incident of ail business in a commercial 
country. The able counsel for the city presses upon the court con- 
sidération of the fact that the property and business of this corpo- 
ration are protected by the city of Charleston, and for this protec- 
tion it owes a duty to the city. But the city of Charleston invites 
to her port the commerce of the world, and promises to vessels, nav- 
igators, and seamen the protection of her laws, lire department, and 
police. When this invitation is accepted, should the commerce be 
made to pay for the protection promlsed? The record discloses no 
other business than that which has been stated, done within the 
city of Charleston. Ail thèse are inséparable from the business of 
interstate commerce conducted by them. In Western Union Tel. 
Oo. V. City Council of Charleston, 56 Fed. 419, the two telegraph 
companies, complainants in that case, each had an office and serv- 
ants in the city of Charleston. They were held liable to the license 
tax solely because it appeared that, in addition to their interstate 
commerce business, they transmitted messages within the state of 
South Carolina, and that for this business only was the license tax 
imposed. The conclusion is that the business done by the complain- 
ant is solely interstate commerce; that whatever is done at Charles- 
ton, and within the city of Charleston, is an inséparable incident 
of interstate commerce, and so not only not taxable by the city, but 
not within the true intent and meaning of the ordinance. Let a 
perpétuai injunction issue, as prayed for in the bill. 
v.76F.no.l — 4 
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EOYSTON T, MILLER et aL 

(Circuit Court, D. Nevada. August 24> 1896.) 

No. 587. 

1. MiNiNs Claim— Location— WoEK on Contiguotjs Claims. 

The provision of Rev. St. § 2324, autliorizing tlie necessary work to be 
done on any one of several claims held in commoû, applies only when 
such claims are contlguous. 

8. SaME— RiGHTS OF CO-Q-WNBR— FeAUD. 

A co-owner of several mining claims, who undertakes to do the work 
necessary to hold such claims, and reports to his co-owners that he ha« 
done such work, eannot acqulre any interest thereln as against his co- 
owners because of the failure to do such work. 
8. SAME — FOEPBITtJRE — Vbsted Rights. 

Act Nov. 3, 1893, provlded that Eev. St § 2324, as to the doing of labor 
or making of improvements on a mining claim, should be suspended for 
the year 1893, and that any failure in that regard should not cause a 
forfeiture. Held, that a co-owner, who had done the neeessary work, 
bad no vested right to contribution from his co-owner or to forfeiture In 
lieu of contribution, which could not be afCected by the act 

4. MiSTAKB— lONOHANCB DP CONTBNTS OF InSTRUMBNT. 

Ignorance by a party to an instrument of the contents thereof does 
not relieve him from Its légal effeet, in the absence of fraud or misrep- 
resentations. 

5. Partition— Equitable Title. 

Where one co-owner of property brings suit for partition, it is im- 
material whether he has a légal or équitable title, and in either case he 
is entitled to the same relief. 

6. Pabtition Suit— Dbokp.e. 

As between a sale and a partition, the courts will favor the latter. 

David S. Truman, for complainant. 
Trenmor Coffln, for respondents. 

HAWLEY, District Judge (orally). This is a suit in equity for an 
accounting and for partition of a group of mining claims known as 
tlie "Kingston Mines," situated in Victorine mining district, Lan- 
der county, Nev., and of tlie "Irvine Tunnel," run for the purpose 
of prospecting and developing said mining claims. This group 
consista of four différent claims, known as the "Provider," the 
"Morse," the "Califomia," and the "Chicago." The flrst three are 
contiguous. The Chicago is separated from them by the "Vic- 
torine," a patented mining claim owned by other parties. Prior 
to October, 1891, George E, Spencer and J. C. Irvine were co-owners 
of the property involved in this suit. During that month, Spencer 
conveyed to his wife, Mrs. William Loring Spencer, his entire in- 
terest in the property. On September 1, 1893, Mrs. Spencer con- 
veyed her interest therein to complainant. The interest of défend- 
ant Miller is in the nature of a trustée for the défendant Irvine. 

There is a controversy between the parties as to their respective 
interests in a portion of said property, and also upon the question 
as to whether the property can be divided without material in- 
jury. But the défendants contend that the grantors of com- 
plainant forfeited ail their rights to the property by a failure on 
their part to perform or contribute their proportion of the assess- 
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ment work upon said daims for the year 1893, and especially of 
the Chicago claim for the year 1892. TMs question of alleged 
forfeiture will be first considered, The évidence shows that the 
co-owners, from the year 1888, when they commenced to run the 
Irvine tunnel, up to 1892, performed more than sufficient work to 
hold ail the claims each year; that during ail this time, up to the 
time Spencer disposed of his interest, Irvine was the agent of Mr. 
Spencer in performing the work and caring for the property; and 
that Spencer relied upon and trusted him to properly do the nec- 
essary amount of assessment work upon each of said claims. In the 
year 1892, more than |1,000 worth of work and lahor was done 
and performed on the Irvine tunnel; and this was done, as in pre- 
vious years, for the express purpose of holding ail of the claims, 
— ^the Chicago as well as the three others that were contiguous to 
each other. The relations existing between Spencer and Indue, 
when the work was done upon the tunnel, prier to August, 1892, 
were friendly and flduciary in their character. During that month, 
for reasons unnecessary to state, the friendly relations ceased; 
and thereafter Irvine, on his own account, performed the neces- 
sary amount of work on the Chicago claim to hold it for the year 
1892. In 1893, Irvine did sufficient work on the Irvine tunnel, 
prior to November 3d, to hold ail of said claims. Mrs. Spencer, 
who had succeeded to the interests of her husband in the prop- 
erty, had employed a man to work jointly with her son to do her 
proportion of the assessment work for that year. But, at the time 
the work was done by Irvine, she was engaged in attending to the 
crops on a ranch in the vicinity of the mines, and expressed her 
désire not to commence the assessment work on the tunnel until 
the work then being done upon the ranch was flnished, and which 
would still give plenty of time to perform the assessment work 
for that year. In the meantime (after Irvine had completed the 
work), she learned of the passage of the amendatory act to sec- 
tion 2324 of the Eevised Statutes of the United States, and availed 
herself of its provisions by complying therewith, and did not either 
perform any assessment work on the claims, nor contribute her 
proportion of the work and labor done and performed by Irvine. 
Irvine, having performed the necessary assessment work, published 
the demand and notice for contribution, as provided for by sec- 
tion 2324, for the period of 90 days beginning January 27, 1894, 
and made proof of the publication and demand, and had the same 
duly recorded. 

Was the interest of Spencer forfeited by his failure to contribute 
to the assessment work done by Irvine on the Chicago claim in 
1892? Did complainant's grantor forfeit her interest in the contig- 
uous group of mining claims by her failure to do any work, or to 
contribute her proportion for the work done by Irvine, in 1893? 

Section 2324, among other things, provides as foUows: 

"Upon the failure of any one of several co-owners to contribute his propor- 
tion of the expenditures required hereby, the co-owners who hâve performed 
the labor or made the improvements may, at the expiration of the year, give 
such delinquent co-owner Personal notice in writing or notice by publication 
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In. the newspaper publlshed nearest the claim, for at least once a week for 
ninety days, and If at the expiration of ninety days after such notice in 
writlng or by publication such delinquent should fail or refuse to contrlbute 
liis proportion of the eipenditure required by thls section, his interest in the 
claim shall becojtne the property of hls co-owners who hâve made the re- 
quired expenditures." 

On the 3d day of November, 1893, section 2324 was amended 
as follows: 

"That the provisions of section 2324 of the Revised Statutes of the United 
States which require that on each claim located after the lOth day of May, 
1872, and until patent bas been issued therefor, not less than one hundred 
dollars' worth of labor shall be performed or Improvements made during each 
year, be suspended for the year 1893, so that no mining claim which bas been 
regularly located and recorded as required by the local laws and mining 
régulations shall be subject to forfeiture for nonperformance of the annual 
assessment for the year 1893; provided, that the claimant or elaimants of any 
mining location, in order to secure the benefits of this act, shall cause to be 
recorded in the office where the location notice or certiflcate is filed on or be- 
fore December 31st, 1893, a notice that he or they, In good faith intend to 
hold and work sald claim." 28 Stat 6. 

1. The work done upon the Irvine tunnel in 1892, as well as 
in the préviens years, was whoUy insufflcient to constitute a com- 
pliance with the provisions of section 2324 as to the amount of 
the annual assessment work to be performed on the Chicago 
daim. It was only sufScient to hold the three mining claims that 
were contiguous, viz. the Provider, Morse, and California. Cham- 
bers V. Harrington, 111 U. S. 350, 4 Bup. Ct. 428; Mining Co. v. 
Callison, 5 Sawy. 440, 457, Fed. Cas. No. 9,886. The construction 
and policy of the statute in this respect was to require every per- 
son asserting an exclusive right to a mining claim to expend 
something of labor or value upon it, as évidence of his good faith. 

In Chambers v. Harrington, the court said: 

"When several claims are held in common, it Is In the line of this poUcy 
to allow the necessary work to keep them ail alive to be done on one of them. 
But, obvlously, on this one the expenditure of money or labor must equal In 
value that which would be required on ail the claims if they were separate or 
independent. It is equally clear that In such cases the claims must be con- 
tiguous, so thàt each claim thus assoclated may in some way be benefited by 
the work done on one of them." 

Undoubtedly, a third party could hâve made a valid location of 
the Chicago claim by reason of the failure of the owners to do the 
asesssment work for 1892, and could hâve obtained a valid title 
thereto by a compliance with the mining lawa. But the ques- 
tion whether one of the co-owners could, under the facts of this 
case, obtain any right as against the other co-owners in the claim, 
rests upon an entirely différent principle. The necessary work 
was done upon the tunnel by Irvine, for himself and as agent of 
the others, under the mistaken idea that the work so done was 
sufflcient to hold the four claims. Irvine reported that suflacient 
work had been done to hold ail the claims. It was his duty to do 
the necessary work to hold each claim. He could not take advan- 
tage of his own wrong. By doing the extra work on the Chicago 
he did not gain any right for himself which he could set up against 
his co-owners in me claim. 
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In Hunt T. Patchin, 35 Fed. 816, the complainant was induced 
by defendant's représentations to believe that the claims in which 
tîiey were jointly interested would be forfeited and relocated for the 
beneflt of ail the owners. The claims were forfeited, and défend- 
ant claimed to hâve relocated the claims for his own benefit. Prior 
to the relocation he was managing the mines on behalf of himself 
and his co-owners. He was in a position of trust, and was bound 
to protect their interests. The court said: 

"It was his duty not to permit a forfeiture for the purpose of relocating 
and acquiring the whole for himself without their knowledge and consent. 
• * * By his aet and this breach of faith, he threw his associâtes ofC their 
guard, and prevented them from taking other means to protect their Interests. 
The Civil Code of Callfomla embodles the rule as it before existed, under 
the common law in equlty jurisprudence, and as It now exists In Nevada, 
without a Code, in the followlng language: 'One who gains a thing by fraud, 
accident, mlstake, undue Influence, the violation of a trust, or other wrongful 
acts, is, unless he has some other or better right thereto, an Involuntary 
trustée of the thing gained for the benefit of the person who would otherwise 
hâve had it.' Oiv. Code Cal. § 2224. * * * He stood in a confidentlal re- 
lation to complainant, being an associate owner, intrusted with the manage- 
ment of the property. His duty, certalnly, was to deal fairly by his associâtes. 
In my judgment, there was fraud; also, a violation of trust." 

See, also, Lockhart v. Eollins (Idaho) 21 Pac. 413. 

Applying thèse principles to the facts of this case, it is clear 
that Irvine acquired no rights against his co-owners by the work 
done on the Chicago in 1892. 

2. With référence to the work done in 1893: The contention of 
the défendants is that Irvine had a vested right to contribution 
from his co-owner upon his completion of the annual assessment 
work for that year, and that, such co-owner having failed to con- 
tribute her proportion, and Irvine having given the notice and 
demand for the required time, at the end of 90 days, thereby be- 
came the owner of the property. The contention of complainant 
is that, when congress suspended the forfeiture clause for nonper- 
formance of the annual assessment work for the year 1893, no 
Buch rights to such forfeiture existed, and no forfeiture could 
thereafter be enforced between the co-owners for the work pre- 
viously done by Irvine, and that the only remedy would be an action 
for contribution between the co-owners for expenditures incurred 
or made for the common beneflt of ail the owners. Which contention 
is correct? Under the statute as it existed prior to the amend- 
ment, the owners of mining claims had until Deeember 31, 1893, 
to do the annual assessment work. It cannot, therefore, be said 
that any vested right to forfeiture occurred, or could occur, prior 
to the expiration of that time. A vested right is property arisLng 
from contract or from the principles of the common law, which 
cannot be destroyed, divested, or impaired by législation. In 
cases where a contract is made and executed in pm*suance of a 
statute, which also prescribes the parties against whom and the 
mode in which it may be enforced, the right to enforce it in the 
manner prescribed is a part of the contract, and is not affected by 
a subséquent act repealing the provisions in référence to the enforce- 
ment of the contracts authorized by the statute under which it 
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was made. But imperfect and inchoate rights are subject to fu- 
ture législation, and may be extinguislied wline in tliat condition. 
At tïie time Irvine completed the assessment work, he did not 
liave such a vested riglit of recovery by contract as prevented con- 
gress from repealing or suspending the provisions of the statute 
in so far as it provided for a forfeiture. The suspension of the 
provisions of the statute requiring annual work to be done neces- 
sarily suspended the right of forfeiture. The forfeiture imposed 
by the statute was for failing to do the work which the law then 
required to be done. The suspendatory or amendatory act pro- 
vided that the work hitherto required need not be done in 1893, 
and hence it follows that the right of forfeiture could not there- 
after exist for any act omitted in that respect during that year. 
The enforcement of a forfeiture cannot be had when the law ex- 
cuses the performance of the condition. The gênerai rule is that 
statutes providing for forfeitures must be strictly construed. They 
are, to that éxtent, analogous to pénal statutes; and the rule is 
well settled that actions on statutes in their nature pénal, pending 
at the time of the repeal of such statutes, cannot be further prose- 
cuted after such repeal unless the repealing act, in terms, saves 
the right to prosecute pending suits. There is no such thing as 
a vested interest in an unenforeed penalty or forfeiture. Norris 
V. Crocker, 13 How. 429; U. S. v. Claflin, 97 U. S. 546, 553; Rail- 
road Co. v. Grant, 98 U. S. 398, 401; U. S, v, Auffmordt, 122 U. S. 
197, 209, 7 8up. Ct. 1182; Id., 19 Fed. 893; Bank v. Peters, 144 
U. S. 570, 12 Sup. Ct. 767; Iron Co. v. Pierce, 4 Biss. 327, Fed. 
Cas. No. 14,367; Lamb v. Schottler, 54 Oal. 319, 325; Railwav Co. 
V. Crawford, 11 Colo. 598, 19 Pac. 673; Railroad Co. v. Austin, 21 
Mich. 390, 397; Gregory v. Bank, 3 Colo. 332, 336. In support of 
the text that "the repeal of a statute prescribing a penalty or for- 
feiture recoverable in a civil action takes away the right of re- 
covery," numerous authorities are cited in 23 Am. & Eng. Enc. 
Law, 509, and it is there stated that there is no vested right in the 
penalty or forfeiture until recovery has been had by final judg- 
ment. It is fair to présume that congress intended the amenda- 
tory act to apply to ail cases, and to release the owners from any 
forfeiture where the amount of annual work had been done by one 
of the co-owners before the passage of the amendatory act, as well 
as to the failure of doing the work after the passage of the amend- 
ment; otherwise, a proviso should, and doubtless would, hâve been 
inserted to the effect that the amendment should not apply to cases 
where the annual work had been done, so as to deprive such co- 
owner of the right to hâve the interest of his co-owner, who failed 
to contribute, forfeited. The amendatory act, in fact, suspended 
the statute for the year 1893; and, the statute being suspended, 
there could be no forfeiture. There being no contractual relations 
between the parties to be impaired by such an amendment, and 
no vested right having accrued to Irvine, it was within the power 
of congress to pass the act, and it is the duty of the court to up- 
hold it. The contention of the défendants cannot be sustained. 
8. What is the interest of the respective parties in the property? 
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It is admitted that each party has an undivided one-half interest in 
ail tke property except the Morse claim and the Irvine tunnel. 
The complainant claims to be the owner of an undivided two- 
thirds interest in the Morse mine and the Irvine tunnel. The de- 
fendants daim to be the owners of a two-thirds interest in the Morse 
mine, and of an undivided one-half interest in the tunnel. The 
tunnel was located in 1888, in the names of Spencer and Irvine 
jointly, without specifying any particular interest for either. It 
was located for the express purpose of being used to prospect and 
develop the mining claims in Kingston district, owned by the re- 
spective parties. If completed, it would reach the Iode on the 
Morse claim. But it was not located nor run for the sole benefit 
of the Morse claim. There is therefore no substantial reason for 
holding that the interest of each in the tunnel is to be governed 
by their respective interests in the Morse mine. On the other 
hand, the equity of the disputed question calls for an equal division 
of the interests in the tunnel, wholly independent of the décision 
as to the rights of the parties in the Morse mine. In endeavor- 
ing to détermine the question as to the respective interests of the 
parties in the Morse mine, the court is confronted by a mass of 
conflicting évidence, and by numerous objections made to the 
admissibility of certain testimony and exceptions taken by the 
respective parties. In addition thereto, there is shown to be much 
ill feeling and many charges of fraud and bad faith on both sides. 
But, in the main, it will not be necessary to notice the conflict 
in the évidence, nor to advert to any of the facts concerning the 
ill feeling of the parties, or to pass upon the objections made to 
the évidence, because there is enough in the undisputed facts to 
enable the court to come to a proper décision upon the controlling 
questions upon this branch of the case. In 1864 a location was 
made by Irvine and others of a claim known as the "Gold Point 
Lode," 1,400 feet long, and 200 feet wide, which covered substan- 
tially the ground now embraced in the Morse claim. The title 
to this claim was kept good until 1876, when it was abandoned, 
and it was that year located in the name of W. B. Morse, in order 
to hâve a claim 1,500 feet long and 600 feet wide under the act 
of congress. In 1881, Morse conveyed the entire claim to the de- 
fendant Irvine. In 1882, Irvine conveyed an undivided one-third 
interest therein to George E. Spencer. There is no dispute as to 
this third interest. The entire controversy as to the other one- 
third interest hinges upon the questions of the validity, construc- 
tion, and effect to be given to a paper designated as "Exhibit B," 
introduced by the complainant, and certain légal points raised 
by counsel in regard thereto. This document mentions many min- 
ing claims and other property, and spécifies différent and distinct 
interests in the varions properties therein named. It bears date, 
"Aurum, Nev., March 6, 1886," and, omitting the other claims 
mentioned therein, reads as follows: 

"J. C. Irvine will deed to Geo. E. Spencer ail my interest in • • • one- 
tliird of the Morse mine, at Kingston, Nevada. • * * Tlie above-mentioned 
property Is ail In the name of Irvine, except the three last-named claims, & 
those Irvlxie has my power of attomey to deed. W. B. Morse." 
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Then follows: 

"I accept the abore order, and will deed to Geo. E. Spencer as requested, 
whenever he asks it. J. C. Irvine." 

This document was recorded in the county recorder's office of 
Lander county, at the request of George E. Spencer, August 27, 
1892. The contention of the défendants is that the insertion of the 
"one-third of the Morse mine at Kingston," in the document, was 
a mistake; that Morse at that time had no interest in the Morae 
mine; that the document was not read oyer at the time it was 
Bigned by the parties; that the claim now made is stale and false; 
that the document was abandoned, and never relied upon as con- 
stituting any title to any of the mining or other property men- 
tioned tiierein; that it was never recorded until after the friendly 
relations existing between the parties were severed; and that 
reliance upon this instrument is an afterthought, etc. The Morse 
is not one of "the three last-named claims" for which Irvine has 
Morse's "power of attorney to deed," but is one of the mines the 
title to which is referred to as being in the name of Irvine. It 
appears from Irvine's testimony that he and Spencer abandoned 
their respective rights under Exhibit B in ail of the mining claims 
therein mentioned, except the Morse claim; and that Irvine, for their 
joint benefit, relocated the same; and that Spencer's interests in 
several of the relocations were greater than is mentioned in Ex- 
hibit B. The Morse claim, however, was not relocated. Exhibit 
B remained in the possession of Spencer. In 1892 he demanded 
from Irvine a deed of an undivided third interest in the mine. 
Irvine refused to convey, and the document was thereupon re- 
corded. On behalf of complainant it is shown that Gen. Spencer, 
after obtaining possession of Exhibit B, expended large sums of 
money upon the faith thereof, and that Irvine attended to the 
management of the property for Spencer. The fact that Spencer 
abandoned his rights under Exhibit B to other mining claims 
therein mentioned does not prove that he abandoned his interest 
therein to the Morse mine. He never surrendered the document. 
He never abandoned or destroyed it. The statute of limitations 
could not be said to hâve commenced to run until the demand 
was made for a deed and denied. The claim of any interest under 
Exhibit B cannot, in the light of ail the undisputed facts, be con- 
sidered stale. The mère fact that the légal title was in Irvine 
at the time the order was signed by Morse furnishes no excuse 
upon the part of Irvine for failing to exécute a deed as directed 
by the order, he having in writing agreed to comply with the order. 
It is admitted by the défendants that the signatures of W. B. 
Morse and J. 0. Irvine attached to the document are genuine, and 
Mrs. Spencer swears positively that she was présent at the time 
the instrument was written and signed, and that it was read aloud 
by her husband, and fully explained to Morse and Irvine, and that 
they, with full knowledge of its contents, signed the same in her 
présence. The testimony of Morse and Irvine that, at the time 
of the signing of the document, they were unaware that any réf- 
érence therein was made to the Morse mine, to hâve controlling 
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effect, should be ccwroborated by clear and convincing circumstan- 
ces or facts. It does not seem probable that men of admitted intelli- 
gence and thorough business habits would be likely to sign such a 
document without knowing its contents. In Gage v. Phillips, 21 
Nev. 150, 26 Pac. 60, it was beld tbat ignorance of the contents 
of a written instrument upon the part of a party signing it, when 
neither fraud in its procurement nor falsity of any représentations 
is alleged, will not excuse the party signing it from its légal effect. 
In Klnney v. Mining C!o., 4 Sawy. 384, 445, Fed. Cas. No. 7,827, 
it was held that relief in equity on the gTound of mistake in cases 
of written instruments will only be granted where there is a plain 
mistake clearly made ont by satisfactory proofs. "The proof must 
be such as will strike ail minds alike as being unquestionable, and 
free from reasonable doubt." 1 Story, Eq. Jur. § 157. The proofs 
in the présent case fall far short of convincing the court that 
Morse and Irvine were ignorant of the contents of the instrument 
which they both admit they signed. 

But it is earnestly argued by défendants' counsel that the order 
or document in question is of itself wholly insufficient to pass 
any title whatever to the property; that, at most, it only créâtes 
an équitable interest therein, which is not pleaded; that it only 
raises an equity in favor of complainant's grantors; and that com- 
plainant is not entitled to hâve a sale or partition of such an équita- 
ble title. No steps hâve been taken to compel Irvine to convey the 
title of this one-third interest ia the Morse mine since the demand 
therefor was made. No relief of that character is specially asked 
for in the complaint. Has this court the power, under the facts 
pleaded, to malce a decree for the sale or partition of any mère 
équitable interest in the property? If it has no such power or au- 
thority, is it its duty, of its own motion, to continue this suit until 
proper pleadings are had to perfect the légal title thereto in com- 
plainant? The broad question is presented, and must be met, 
whether the court, having gênerai équitable jurisdiction in the 
premises, ought not to treat that as doue which in equity and 
good conscience ought to hâve been done, and enter a decree 
accordingly? The respective parties hâve introduced their évi- 
dence bearing upon the question as to their respective interests 
in the Morse mine. The facts are therefore before the court, and, 
if it has the power to finally adjust and settle the matter, there 
is no other substantial reason that has been presented why it 
should not do so. The prayer of the complaint asks "for such fur- 
ther or other relief in the premises as the nature of the circum- 
stances of this case may require and to this honorable court shall 
seem meet." The conveyance by Gen. Spencer to his wife, and 
her conveyance to the complainant, are of ail their "right, title, 
and interest in the property." 

The statutes of Nevada in relation to actions for the partition 
of real property provide that "the rights of the several parties, 
plaintiffs as well as défendants, may be put to issue, tried and de- 
termined by such action." Gen. St. Nev. § 3295. The pleadings in 
this suit raise the issue as to the rights of the respective parties 
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in th.e Morse mine, and under the proTisions of ttie statute this 
issue may be tried and determined in tke suit for partition. De 
Uprey v. De Uprey, 27 Cal. 330, 335; Morenhout v. Higuera, 32 
Cal. 289, 294; BoUo v. Navarro, 83 Cal. 459. In cases of équita- 
ble titles in suits for tbe partition of lands, it seems now to be the 
settled practice for courts of equity to take jurisdiction of tlie 
whole matter, and grant full relief, 1 Story, Eq. Jur. § 653 et seq. ; 
3 Pom. Eq. Jur. §§ 1386, 1388, et seq.; Hayes' Appeal, 123 Pa. St. 
110, 182, 16 Atl. 600; Lucas v. King, 10 N. J. Eq. 277, 280; Read v. 
Huff, 40 N. J. Eq. 229, 233; Jarrett v. Johnson, 11 Grat. 327; Periy 
V. Bdchardson, 27 Ohio St. 110, 120. In Crosier v. McLaugblin, 1 
Nev. 848, it was held tbat, where one tenant in common with otbers 
brings a suit asking for a partition of property, it is immaterial 
whether he shows that he bas a légal title in common with the de- 
fendants, or only an équitable title, and that in either case he is 
substantially entitled to the same relief. I am therefore of opinion 
that complainant is entitled to a decree for a two-thirds interest 
in the Morse mine. 

4. The next question is wiiethér the court should decree a sale 
or order a partition of the property. The statutes of Nevada pro- 
vide that: 

"When tiie action is for partition of a minlng clalm among the tenants in 
common, joint tenants, co-parceners or partners thereof, tlie court, upon good 
cause shown by any party or parties In interest, may, instead of ordering par- 
tition to be made in manner as hereinbefore provided, or a sale of the prem- 
ises for cash, direct the référées to divide the clalm in manner hereinafter 
specified." Gen. St. Nev. § 8334. 

The défendants contend, and the évidence on their behalf tends 
to show, that the Kingston group of mines, whi<;h are contiguous, 
can only be economically worked through the Irvine tunnel; that 
this tunnel is run upon the Morse ground, near the center of the 
location; that it bas but one track; that two companies could not 
work tlirough the same tunnel ; and that no division could be made 
that would not be detrimental to both parties. On the other 
hand, it is argued by complainant — and the testimony on her be- 
half tends to support the argument — ^tbat a division can be made 
without injury to the parties; that her interest would be jeop- 
ardized by a sale of the property, as she is possessed of limited 
means, and the défendants would be in a position to purchase the 
property on their own terms; and that the only practicable way to 
develop the property is by an incline, instead of through the tunnel. 
The évidence shows that it would cost in the neighborhood of |3,000 
to complète the tunnel in order to reach the Iode. There is no évi- 
dence as to the particular value of either of the mining locations, 
except that, in tiie opinion of some of the witnesses, the Morse is 
more valuable than the others. The reasons given by the respective 
witnesses upon thèse questions are of about equal weight. This 
being true, it is the duty of the court to follow the course which 
the law favors. In section 1390, 3 Pom. Eq. Jur., the question is 
discussed at some length, and it is there said that, "as between a 
sale and a partition, however, tbe courts will favor a partition, 
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as not disturbing the existing form of the inheritance." See, also, 
Mitchell V. Cline (Cal.) 24 Pac. 164, 166. A partition of the prop- 
erty will tlierefore be ordered. 

Let a decree be drawn in accordance with the views expressed in 
this opinion. 
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THOMAS et al. v. NANTAHALA MARBLE & TALC OO. 

(Circuit Court, W. D. North Carolina. August 3, 1896.) 

1. JuRisDiOTiOH— Sale of Decedenx's Land. 

Since, by the North Carolina law, proceedings for the sale of a dece- 
dent's lands to pay debts may be taken in any of the countles In which 
décèdent had lands, It will be presumed that a probate court whlch as- 
sumed jurisdictlon to sell lands In another county had jurlsdictlon to 
do so. 

2. Pboceedings in State Couut— Correctiok. 

A United States court has no jurisdictlon to construe the proceedings of 
a state court, and to correct a supposed mistake in the description of 
land covered by such proceedings. I I 

8. Lâches — Mistakb in Proceedings. 

Purchasers of decedent's land under a decree of court, who bave an 
equity in certain other land, on the ground that this was Intended to be 
also sold and conveyed under those proceedings, cannot, after delaying 
for 12 years, enforce that equity, as against one who purchased from the 
heirs of such décèdent ail their land, except that sold in those proceed- 
ings, without any knowledge of the mlstake in the proceedings. 

4. SaIiE of Decedent's Land— Eppect of Decree. 

Where a deed of land, executed by admlnistrators, as the organ of the 
court, deflnes the land sold, fixes the boundaries, and conveys the légal 
title, nothing but an equity vests in the purchaser, as to other land not 
included in such deed. 

F. A. Sondley, Chas. Price, and R. L. Leatherwood, for plaintifE. 
Duff Merrick and Merrimon & Merrimon, for défendants. 

SIMONTON, Circuit Judge. To a proper understanding of tliis 
case, a full statement is necessary: 

A bill was âled by the complainant against the défendants, al- 
leging that it was the owner in fee, and in possession, of two tracts 
of land in the county of Swayne (formerly Maçon county), in the 
state of North Carolina, describing them by metes and bounds; 
that the said lands were held for mining purposes; that the défend- 
ants had wrongfully entered on said lands, and were in the wrong- 
ful possession thereof, taking therefrom large quantities of talc, 
and interrupting the work of the complainant, inflicting upon it ir- 
réparable injurj-. The bill prayed an injunction. A restraining 
order having been issued, the motion for injunction was set down 
to be heard at the next term ensuing of the court, at Asheville. 
The défendants answered the complaint, and the cause came on to 
be heard at a regular term of this court on bill, answer, and aiBda- 
vits filed by both parties. Upon the hearing the court continued 
the injunction until the final hearing of the cause, and made a fur- 
ther order as foUows: 
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"That the défendants may brlng an action of ejectment, returnable to the 
next term of thls court, If they shall be so advlsed, to try title to the land In 
controversy In this cause, and that for the purposes of such action the plaln- 
tift's shall be, and are hereby, ordered to accept service of this process, and 
admit possession of said land referred to in complainant's bill of complaint." 

Prom this order and deeree an appeal was taken to the circuit 
court of appeals, and after hearing thereof the deeree below was 
afflrmed. 7 0. C. A. 330, 58 Fed. 485. This resuit is strictly in ac- 
cordance with the rules and practice of the court. The hill charged 
the destruction of the substance of an estate by mining. The an- 
swer denied the title of the complainant, and set up adverse title 
in the défendants. This last was an issue properly triable in a 
court of law, before a jury. The court provided for such a trial, 
and meanwhile continued the injunction pending the litigation. 2 
Daniell, Ch. Prac. § 1631; Erhardt v. Boaro, 113 U. S. 537, 5 Sup. 
et. 565. The cause coming back to the circuit court, the défend- 
ants obtained leave to file a cross bill, and so much of the order 
as granted leave to make up an issue at law was continued. The 
cross bill has been ûled, and so has the answer thereto. A mass 
of testimony has been taken, and the case is now up for a full hear- 
ing. The évident purpose and intent of the cross bill are to antici- 
pate the trial of the action at law by setting up certain matters of 
équitable cognizance, upon the considération and détermination of 
which the rights of the défendants may be confirmed and estab- 
lished. The gist of the allégations of the cross bill is this: The 
land in controversy formerly belonged to the estate of N. S. Jarrett, 
deceased, intestate. About the Ist of January, 1876, his adminis- 
trators filed their pétition in the probate court of Maçon county, N. 
C, setting forth that the personalty of their intestate was insuffl- 
cient to meet the demands on the estate, and praying leave to sell 
certain lands in Swayne county, of which he had died seised, in aid 
of the personalty in liquidating the debts of the estate. The péti- 
tion described the lands which the administrators desired to sell as : 

"Tract No. 34 in district No. 12, containing 64 acres; tract No. 33 in dis- 
trict No. 12, containing 70 acres; and also a part of two other tracts, Nos. 

, adjoining the said tracts Nos. 33 and 34. containing 16 acres; making, 

in ail, 150 acres." 

The heirs at law of Jarrett having been made parties, and the 
facts of the pétition having been admitted by them, the court duly 
made its order on 29th January, 1876, directing the petitioners to 
sell the lands mentioned in the eaid order, or so much thereof as 
may be necessary. And on lOth February next ensuing the lands 
were sold at private sale to the United States Soapstone Manufac- 
turing Company, the sale was confirmed on the same day, and on the 
17th of February the administrators executed a deed conveying the 
said lands to the said company, which deed was duly recorded. The 
îand described in this deed embraces the two tracts, Nos. 33 and 34, 
which are not disputed, and then adds: 

"Also a part of two tracts. Nos. 1,090 and 3,287, adjoining to No. 33, on 
the same side of said river [Nantahala], beginning on a lyn, N. W. corner of 
No. 33, and running S., .57 E., with a Une of the same eighty, to a spruce pine 
on the banks of said river, and corner of said No. 33, same course whole dis- 



NANTAHALA MARBLE & TALC CO. V. THOMAS. 61 

tance, eighty-flve pôles, to a stake, So. E. corner of No. 1,090, on the east side 
of Baia river; thence down said river, with the line of No. 1,090, forty pôles, 
to a stake thereon, to the beginning on said lyn,— containing 16 acres; in ail, 
one hundred and fifty acres." 

On the same day the heirs at law of Jarrett, in considération of 
the purchase money paid to the administrators, executed a convey- 
ance in fee of the same lands to the United States Soapstone Manu- 
facturing Company, the description being in ail respects the same. 
Perhaps it is well to say hère that the course, "down said river with 
the line of No. 1,090, forty pôles, to a stake," and thence to the he- 
ginning corner at the lyn, would not inclose a tract of 16 acres, but 
only 10^ acres, and would not include the locus in quo. If the dis- 
tance on this course was 61 polca, and thence to the beginning 
corner on the lyn, it would include the locus in quo, and would in- 
close a tract of over 16 acres. In this connection it was stated in 
argument by complainant, and not denied, that the number of acres 
in tracts 33 and 34 are not accurately stated. The cross bill then 
goes on to allège that in their pétition to the probate court the peti- 
tioners intended to ask leave to sell enough of tracts Nos. 1,090 and 
3,287, adjoining to No. 33, to make in ail 130 acres, so that, including 
64 acres in 33 and 70 acres in 34, there would be 16 acres taken from 
Nos. 1,090 and 3,287; that, upon the order of sale having been made, 
a survey on the ground was made, and as the resuit thèse 16 acres 
were provided for; that this was the intent of ail the parties, and so 
fully understood, — the sale, indeed, being the resuit of previous ne- 
gotiations between the administrators and the United States Soap- 
stone Manufacturing Company, the purchaser. The cross bill also 
allées that, in directing title to be made to the purchaser, the court 
intended to direct the petitioners to convey to the purchaser, in ad- 
dition to the tracts Nos. 33 and 34, also a part of Nos. 1,090 and 
3,287, of the same boundaries described in the deed, but running 
down the river 60 pôles, and not 40 pôles, but by an inadvertence 
and mistake of the draftsman the word "forty" was inserted, in- 
stead of "sixty." The bill allèges that after the exécution of the 
deed the purchaser took possession of the whole 16 acres. After 
this purchase the soapstone company failed. Its lands were sold 
by the sheriff, and, through intermediate conveyances, they passed 
to the défendants Thomas and Bruce, who obtained a deed theref or 
in 1888. In each conveyance the description of the land is the same; 
in each, the distance down the river is put at 40 pôles. Subsequent- 
ly to this sale the administrator of Jarrett obtained an oi'der to 
sell ail the remaining lands of the intestate, which sale was consum- 
mated. The conveyance excepts the lands sold to the soapstone 
company, and the description of the land excepted is ttiat in the 
deed to that company, including the distance on the course down 
the river, which is put at 40 pôles. The complainants, by varions 
intermediate conveyances, hold thèse lands. The prayer of the 
cross bill is for a decree correcting the deed of 17th February, 1876, 
from the administrators to the soapstone company, so as to make 
the call down the river 60 instead of 40 pôles, and also a correc- 
tion of the pétitions, orders of sale, reports of sale, and the decrees 
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conflrming the same, and ordering title to tlie same to the United 
States Soagstone Manufacturing Company be so made and amended 
as to show deflnitely the 16 acres of land intended to be sold and 
purchased as aforesaid by said oqmpany, and for gênerai relief, 
ïhe answer to the cross bill dénies the jurisdiction of this court to 
grant the relief prayed, inasmuch as the proceedings sought to be 
correct ed are in a court of co-ordinate and full jurisdiction, in which 
alone such corrections can be made. It dénies the jurisdiction of 
that court to make the order of sale, as the probate court of Maçon 
county had no jurisdiction of lands in Swayne county. It charges 
that the proceedings themselves are not in accordance with the 
statute in that behalf made and provided, in many particulars men- 
tioned, and so are irregular, null, and void. It charges that the 
deed itself, by reason of the indefinite, vague, and uncertain de- 
scription of the 16 acres, is, as to them, null and void, and conveys 
only tracts M)s. 33 and 34. It contends that the claim of the cross 
bill is stale, and pleads in varions forms the statute of limitations. 

The questions presented under this cross bill and the answer there- 
to go to the marrow of this case, and are of the most grave character. 
They involve the jurisdiction of this court, and of the probate court 
of North Carolina. They seek the correction of pétitions, ordera of 
sale, reports of sale, and decrees conflrming the same, made in the 
last-named court. They seek, not only the correction of an alleged 
mistake in a deed made pursuant to the order of the probate court, 
and accepted as well by the purchaser as by ail parties to it, and 
acquiesced in by ail subséquent mesne grantees, down to the défend- 
ants. It also seeks the reformation of a deed made under similar 
authority by the same administrators to the persons under whom the 
oomplainants claim, so that the description of the land recited ia said 
deed be changed in a material point, and be made to conform to the 
changes the défendants seek in the deed to the soapstone company, 
under whom they claim, and necessarily is involved the correction of 
the same mistaïe made in every intermediate conveyance under 
which the complainant and défendants claim title, respectively. The 
theory on which the cross bill proceeds is that the mistake is of so 
plain, palpable, and évident a nature that a bare inspection of the 
deed discloses it; the deed professing to convey 16 acres, while the 
boundaries, courses, and distances enumerated in the deed show an 
area of much less than 16 acres. 

The case before the court is this: The défendants hold title to 
the three tracts of land under conveyance by deed. The third of 
thèse tracts is embraced within Unes which cover only 10^ acres. 
They claim, however, that they are entitled to an additional 5f acres, 
which were conveyed to the persons under whom the complainant 
claim s, and that thelr claim is based on an equity binding on the con- 
science of the complainant, and enforceable in this court. This 
equity grows out of a mistake in the proceedings of the probate court 
of Maçon county, N. C. The administrators had no estate whatever 
in thé lands of their intestate. Nor were thèse lands primarily lia- 
ble for hîs debts. By statute, the administrators were authorized, 
in case of a deficiency of personalty, to call upon the heirs at law to 
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assist in meeting the âebts of their intestate. To accomplish this, 
they could institute proceedings in the court exclusively charged 
with the administration of estâtes of deceased persons, — ^the probate 
court, — calling upon the heirs at law of the intestate to corne in and 
show cause, Lf any they could, why such assistance should not be 
giveiL The matter thus coming up, the administrators representing 
the debt unpaid, the heirs at law representing the land, the court 
takes the matter into considération, and décides flrst upon the ne- 
cessity of the prayer, and next upon the quantity of laitd needed for 
its purposes. Erery subséquent step in the proceedings is the ac- 
tion of the court. It orders the sale to be made by its own agents, 
the administrator, or any other person whom it may sélect. Such 
sale is only the exécution of the power of the court. When made, it 
is reported, and only when conflrmed by the court, and approved, is 
the sale consummated. The mistake, therefore, if any exists, is a 
mistàke of the court, in its proceedings, decrees, and final action. 
TJnder any circumstances, a mistake such as this is alleged to be 
must be established, not simply by prépondérance of évidence, but by 
proof, clear, strong, and convincing. U. S. v. Budd, 144 U. S. 154, 
12 Sup. et 575; Ely v. Éarly, 94 N. G. 1. 

The question of jurisdiction lies at the threshold. The complain- 
ants deny that the probate court of Maçon county had any jurisdic- 
tion over the lands, which lie, as îs admitted, in Swayne county. The 
court of probate bas jurisdiction over the subject-matter of this suit, 
— the sale of lands in aid of the payment of debts. The proceeding, 
nnder the statute, must be taken in the county in which the lands lie. 
But, if décèdent had lands in more than one county, the proceed- 
ings could be taken in any one of the counties in which the intestate 
had lands. In the présent case the court assumed jurisdiction, and 
it may well be presumed that the facts giving it jurisdiction were 
made to appear to its satisfaction. We hâve, then, a matter heard 
and determined in a court of compétent jurisdiction, — a court of 
record; an alleged intention of that court; and a plain mistake in 
attempting to carry ont that intention. Who has the right to décide 
what was the intention of that court? Who shall say how the court 
desired to carry out that intention? Sur ely, the court itself. No 
reason whatever has been shown why resort was not had, or could not 
be had, or cannot now be had, to that court. No court has the 
power to correct a record, to construe or carry out the supposed in- 
tention of another court. Adams v. Reeves, 76 N. G. 412; 1 Black, 
Judgm. § 125. Least of ail can this be done by a court of the United 
States dealing with the records of a state court. Simmons v. Saul, 
138 U. S. 439, 11 Sup. Ct. 369; Trust Go. v. Seasongood, 130 U. S. 
482, 9 Sup. Ct. 575; White v. Crow, 110 U. S. 183, 4 Sup. Ot. 71. 
Even were this court to enter upon this examination, when can the 
intention of the court be best ascertained? By its solemn adjudica- 
tion and decree, conflrming what has been done. Is there such a 
flagrant mistake in this decree as to create the conviction that the 
court could not hâve meant whàt it said? The mistake relied upon 
is that the description of the deed was so palpable that a slight 
inspection would show it. It intended to convey 16 acres. It 
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only conveyed lOJ. Yet thîs same land, conveyed under the same 
description, passed not only the inspection of the court, but also that 
of sundry intermediate purchasers; and no one, then or now, but the 
présent défendants, complained of any mistake. 

There is another point of view from wliich tliis case can be con- 
sidered. Assuming that the défendants stand in the shoes of the 
United States Soapstone Manufacturing Company, and that there 
was a mistake made, not only in the deed of the administrators, exe- 
cuted undér the order of the probate court, but also in the deed of the 
heirs at law of Jarrett, conveying their interest in said lands to this 
Company^ then the soapstone company obtained a légal title only in 
so much of the land as was covered by the boundaries of their deed, 
with an equity in the remaining 5| acres, which was intended to be 
conveyed. The légal title in thèse 5| acres still remained in the 
heirs of Jarrett. This equity laid dormant, and was not enforced 
by the soapstone company, or any of its assigns, until 1888. In that 
year the heirs of Jarrett, by their deed, conveyed to the complainants 
ail their lands, excepting only therefrom the lands conveyed to the 
soapstone company. The deed conveying thèse lands was on record. 
The lines of the lands were distinctly and clearly set forth, and up 
to thèse lines the lands were conveyed to the complainants. The 
évidence does not disclose that any notice whatever was given to 
the complainants of any mistake in the deed of the excepted lands, 
except perchance that a call was made for 10 acres. But, the 
boundaries of this land having been given, there was no reason why 
the complainants should go into a calculation, and ascertain whether 
the exact area was embraced in thèse boundaries. Indeed, with this 
they had no concern. The original purchasers had accepted the 
deed, had acquiesced in it, had made no complaint about it. The 
complainants were miners, had purchased this land for mining pur- 
poses, and this tract now in dispute was most valuable for their pur- 
pose. Induced by this, they made the purchase, and hâve paid their 
money. Can the equity of the soapstone company now be enforced 
against them? Has it not been lost by the lâches of the soapstone 
company? "Lâches does not, like limitation, grow out of the mère 
passage of time. It is founded upon the inequity of permitting the 
claim to be enforced, — an inequity founded upon some change in the 
condition or relations of the property or parties. G-alliher v. Cad- 
well, 145 U. S. 368, 12 Sup. Ct. 873. If the soapstone company had 
an equity to correct the mistake, so, also, the complainants had their 
equity to be protected in their purchase. They hâve also the légal 
title. When the equities are equal, the law will prevail. 

The learned counsel for the défendants insist that the title under 
which they claim is derived from the order of the court of probate au- 
thorizing the sale, and that upon the entry of the order conflrming 
the sale the title passed to the soapstone company. But it will be 
observed that the pétition of the administrators seeking the sale of 
lands in aid of the personalty does not describe with any sort of cer- 
tainty any other tracts of land than those numbered 33 and 34. As 

to the rest, it speaks of 16 acres, part of Nos. . And in the 

order conflrming the sale, although the number of the tracts are giv- 
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en, there is no other description than 16 acres, parts of Nos. 1,090 
and 3,287, adjoining No. 33 on the same side of said river. Nor did 
the pétition, nor did the decree, ask or authorize the sale of ail the 
lands. The one asked, the other aathorized, the sale of so much 
thereof as should be necessary. What 16 acres, and how located 
and defined? If the decree alone be évidence of title, how can it 
escape the defect of being too indefinite and uncertain? The deed 
executed by the administrators as the organ of the court deflnes the 
land sold, fixes the boundary, and conveys the légal title, the légal 
title to so much land only as is included within thèse boundaries. It 
may be said, in a sensé, that the order and decree of the probate court 
vested an équitable title in the soapstone company, in 150 acres of 
land carved ont of other lands. But this only means that it gave 
that company a right to ask and to receive a conveyance, by which 
conveyance it would be invested with the légal title. A conveyance 
was made, accepted, and acted under. As to ail lands not included 
therei», no légal title passed; nothing remained but a right — call it 
an equity — for the reformation of the deed. That has been lost by 
lâches, for other rights and interests hâve arisen from a change in 
the conditions or relations of the property and of the parties. Han- 
ner v. Moulton, 138 U. S. 495, 11 Sup. Ct. 408, quoting Speidel v. 
Henrici, 120 U. S. 377, 7 Sup. Ct. 610; Richards v. Mackall, 124 U. S. 
183, 8 Sup. Ct. 437. 

The testimony taken in this cause has been carefuUy read and con- 
sidered. It is voluminous, and contradictory to a degree. Very 
much of it does not bear upon the question now under discussion, — 
whether the défendants hâve had possession, and hâve exercised acts 
of ownership upon the land in dispute; whether complainants hâve 
had such possession and exercised such ownership; ail évidence re- 
specting the title. Thèse are questions to be determined when the 
trial of title is had in its appropriate tribunal, — a court of law. The 
présent discussion is over the question whether there was a mistake 
made in the decree, order, and action of the probate court of Maçon 
county, or in the deeds of conveyance made contemporaneously there- 
with; and, if there be such a mistake, whether this court can correct 
it, and whether it créâtes in the défendants an equity which this 
court will establish and enforce. There can be no doubt that the 
défendants, présent owners of the lands purchased by the soapstone 
company, are honestly persuaded that there was a mistake made in 
the conveyance to that company. For présent purposes, it has been 
assumed that the défendants hâve the same right to seek a correc- 
tion of such a mistake as the soapstone company would hâve had. 
The resuit of the examination of the questions is that this court has 
no right to amend any proceedings, order, or decree of the probate 
court in a matter within its jurisdiction, and so much of the prayer 
of the cross bill to this end must be refused; that, as to the mistake in 
the deeds of the administrators and the hoirs at law of Jarrett, even 
if it be assumed that such mistake m^" s made, such equity, if it exist- 
ed, has been lost by the failure to assert it until the rights of the 
complainants had become vested, and the légal title acquired by 
them. Nor, upon a review of the testimony in the cause, can it be 
v.76F.no.l — 5 
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said, whàtever may be tlie prépondérance of the évidence, that the 
mistake bas been established by proof, strong, clear, and convincing. 
The most conclusive evideûce of a mistake in the deed is the estab- 
lishment of the line 40 pôles down the river, and thence to the lyn, 
the beginning corner. It was so évident that this did not inclose the 
16 acres that the draftsman of the deed saw it at once, ànd so would 
any one who knew anything of the admeasurement of lands. Yet 
the parties to the transaction, purchaser and vendors, and each suc- 
ceeding grantee, accepted and acquiesced in this description, and 
thèse lines and corners. One may well doubt if this was really a 
mistake, &nd whether, notwithstanding the area called for, the 
parties in interest had not settled upon the lines in the deeds. It is 
ordered that the cross bill be dismissed, each party paying his own 
costs thereilndér. It is further ordered that the injunction hsa-eto- 
fore issued be continued, and that matters remain in statu quo until 
the question of title be settled by action at law or otherwise. 



LUMLBY V. WABASH R. 
(Circuit Court of Appeals, Slxth Circuit. June 22, 1896.) 
No. 360. 

1. Ancillabt Suit — Jxjbisdiction. 

The jurisdictlon of the court carmot bé questioned In an equity suit flied 
In aid of a légal action in that court by direction of the court 

a. Rbleasb— Cancellation pok Fhaud. 

If the surgeon of défendant rallroad company linew that a release of 
damages by plalntiflf, an Ignorant man, was belng bargained for by both 
parties upon the basis of hls opinion as to the estent and character of the 
Injuries and the probable time that plalntlfC would lose from hls occupa- 
tion by reason thereof, It was hls duty to glve an honest opinion; and hls 
fallure to do so Is ground for dlsregardlng or cancellng the release. 

8. CONSTBTJCTION OF ReLBASB— QEKBRAI, TBRMS. 

If both parties supposed that plaintiffi.had recelved certain Injuries, the 
estent and character of whlch were consldered and discussed wlth référ- 
ence to the time whlch the Injured party would probably lose In consé- 
quence thereof, and a release was glven, speclflcally mentloning the par- 
tleular Injuries known and considered as the basis of settlement, gênerai 
language foUowIng will not Include a partieular Injury then unknown to 
both parties of a character so serlous as to clearly Indlcate that, If It had 
been known, the release would not hâve been signed. 

4 Paktfai, Rblbabb— Effect. 

The rule that damages resultlng from one and the same cause of action 
must be sued for and recovered once for ail Is merely a rule of procédure, 
and does not prevent a recovery for part of the damages after the giving 
of a release for the other part. 
S. Samk— Tbndbr of Money Rbcbived. 

One seeklng to recover part of the damages accrulng from an accident 
Is not bound to return money recelved by hlm on account of a release given 
by hlm of the other part of the damages. 71 Fed. 21, reversed. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Michigan. 

Bill by Ephraim Lumley against the Wabash Eailroad Company. 
From a decree for défendant (71 Fed. 21), plaintiff appeals. 
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Appellant's bill was dismissed upon demurrer for want of equity. It 
contamed. In substance, the foUowing statement: That the complainant 
was a passenger on the Wabash Railway, In charge of a shlpment of horses 
owned by bis employer, whlch were belng transported from Ridgetown, In 
the province of Ontario, to DanvUle, In lUinols; that while the car In whlch 
said horses were was In the yards of the Wabash Eailway Company at 
Détroit, Mich., a collision occurred between sald car and a locomotive op- 
erated by the servants of the Wabash Bailway Company, whereby complain- 
ant, who was in the car In discharge of his dutles, sustalned great and per- ■ 
manent bodily Injuries; that this collision occurred on the night of October 
3, 1890, and was whoUy due to the fault and négligence of the servants of 
the défendant company; that, notwithstanding his injuries, he pursued 
his jonrney; that on the foUowing morning he was attended by a surgeon 
in the employ of the company, who placed his arms in splints; that on the 
second morning his car reached its destination,— Banville, 111.,— where he 
was taken to the office of the chief surgeon of the said company; that it 
was found that complainant was suffering from two injuries,— a super- 
flcial contusion on the forehead and a fracture of the right arm between 
the elbow and wrist; that complaint was made of pain in the right shoulder, 
but that said surgeon made no examinatlon of the parts, assuring complain- 
ant that the pain he noticed was due to the broken arm, and was whoUy 
"sympathetic"; that upon a second visit to the office of this surgeon he 
met one Austln, who represented himself as anxious to settle with com- 
plainant for "the fracture of his arm and the contusion" above deseribed; 
that complainant was asked what his regular wages were; that he replled 
that he was a carpenter, and earned elght dollars per week; that Austin 
then asked the sald surgeon how long It would be before complainant would 
be well and able to résume his work; that the surgeon answered "that the 
contusion was trivial, and that the fracture would be entirely well In about 
eight weeks"; that said surgeon more than once assured your orator that 
he would be able to résume his dally occupation "in not to exceed elght 
weeks at the very outside"; that Austin caleulated what orator would 
eam in eight weeks at $64; that upon a suggestion that his arm might 
require a readjustment of the splints on his arrivai at home, Austin said 
that he would pay the différence between §65 and $75 "for that purpose," 
and would pay orator $75 on account of said injuries; that this was ac- 
cepted; that It was never claimed or pretended that the company was 
uot llable for the injuries sustained in said collision; that a reiease was 
drawn up by said Austin, "which he pretended to read. * • • but that 
he read same with great rapidity; whether he read aU of it your orator does 
not know, but he charges that he dld not"; "that ail your orator understood 
him to read was with regard to the recelpt of seven^-five dollars, and the 
expression, 'fracture of the arm';" that no copy of this reiease was given 
orator, and that he never afterwards saw It until âled in court in a suit to 
be mentioned hereafter; that in May or June, 1894, on request of orator's 
counsel, a copy of same was fumlshed complainant, when, and for the first 
time, he became aware that It contained terms which he never understood 
as the subject of setUement or considération. The reiease aforesaid was 
in thèse words: "Whereas, on the thlrd day of October, A. D. 1890, I, 
Bphraim Lumley, of Ridgetown, Ontario, Canada, was a passenger of the 
Wabash Railroad Company, and as such passenger was engaged in the 
discharge of my duty in caring for horses loaded In car, sald car standing 
on tracks In R. R. Yard, Détroit, Mich., at tlme said car, wherein I was, 
was run against and upon by a locomotive, giving car heavy shock, whereby 
1 was injured, on the Third district, E. Division, of said railroad; and where- 
as, I, the said Ephraim Lumley, received certain Injuries, to wlt, severe con- 
tused and lacerated wound on forehead, right side, fracture of right arm 
between wrist and elbow, and various injuries and contusions, both internal- 
ly and externally, in and on various parts of my body; and whereas, I, the 
said Ephraim Lumley, believe that my injuries are the direct resuit of the 
négligence of said railroad company, its offlcers, agents, and employés; and 
whereas, the said railroad company dénies any and ail négligence on the 
part of itself, its offlcers, agents, and employés, and dénies any and aU lia- 
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bility for damages for the Injuries so as aforesaid by me sustalned, but by 
reason of an oiîer of compromise, made by me, the said Epliralm Lumiey, 
for the purpose of avoiding litigation, to receive and accept the sum of 
seventy-flve dollars in full accord and satisfaction for ail claims for dam- 
ages which I may or might hâve, elther at common law or by virtue of 
any législative enactment of the state of Michigan, for the injuries afore- 
said, hâve pald to me the said sum of seventy-flve dollars: Novf, therefore, 
in considération of the premises, and of the payment to me of the aforesaid 
sum of seventy-flve dollars, the receipt whereof I do hereby acknowledge, 
remise, quitclaim, and forever discharge the said the Wabash Railroad 
Company, its leased and operated Unes, of and from ail actions, sults, claims, 
reckonings, and demands for, on account of, or arising from injuries so as 
aforesaid received, and any, every, and ail results hereafter flowing there- 
from. Witness my hand and seal this sixth day of October, A. D. 1890." 

The bill then charges that, so far as said release undertakes or purports 
to release or discharge said Company from liability for any Injm-y except 
the head contusion and fracture of the arm, and so far as it récites that 
there vi'as a controversy as to the liability of the Company "the same is false 
and fraudulent, aud was imposed upon your orator fraudulently, and vs^ith- 
out proper reading upon the part of said claim agent; and that orator never 
intended to exécute any such paper, and no such agreement was ever made 
between the parties." The bill then states in a detailed way that the shoul- 
der trouble increased, and that subsequently it was discovered that the 
supposed "sympathetic pain" in the shoulder and adjacent parts had an 
iudependent origin, the shoulder having been disloeated and fractured; that 
from thèse unknown injuries to the shoulder complainant was for a long 
time confined and sufCered much distress, and that from those injuries he is 
and has been permanently disabled, and is unable to support himself through 
his a vocation; that it was never intended to release said company from 
liability for any injuries other than those known and discussed at the time; 
that he trusted entirely to the statement and représentation of the said 
chief surgeon as to the eharaeter and estent of his injuries; that he did 
not read the release prepared for him, and relied entirely upon the good 
faith and honesty of the servants of the company who prepared it. It 
charges that if said surgeon knew the fact that li-s had sustalned serions and 
independent injuries to his shoulder, his représentations that the pain in 
his shoulder was purely sympathetic was an actual fraud; that, on the 
otHer hand, if he waa ignorant, the language of the release is too broad, 
in that it purports to cover "varions injuries and contusions, both internally 
and externally, in and on varions parts of my body"; that the words quoted 
were inserted fraudulently, and were no part of the subject-matter of the 
settlement, and were inserted without the knowledge and intent of the com- 
plainant. The biU allèges that in May or June, 18iM, a copy of said release 
was obtained from said company, untU which time he was ignorant of its 
ttrms; that under advice of counsel he at once tendered a return of the $75, 
with interest, which was rejected; that in July, 1894, an action was brought 
m a State court to recover damages for the injuries so sustalned; that the 
défendant company "duly moved" that suit into the circuit court of the 
United States for the Eastern district of Michigan; that in January, 1895, 
that case came on for trial; that after the conclusion of the évidence and 
argument the court made an order allowing plaintiff to withdraw a juror 
upon condition that he woifld within 30 days file a bill on the equity side of 
that court for the purpose of avoiding the release aforesaid; that in com- 
pliance with that order this bill is flled, and the money received under said 
release deposited in the registry of the court By way of excusing the delay 
In tendering back said money and in flling a bill to cancel or limit said re- 
lease, the bill states that complainant, owing to his poverty, was unable 
sooner either to pay back said money or bring suit; that he did not know 
that the release he had signed embraced this injury until he obtained a copy 
in May or June, 1894; that he had a good cause of action for the injury to 
his said shoulder and parts adjacent for an amount exceedlng $2,000; that 
the défendant had no légal défense against such action, and that it has fraud- 
ulently set up said release as a défense to said action. The bill prays the 
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cancellation of said release as having been obtained through fraud, or that 
the court will enjoin défendant from pleadlng said release as a bar to an 
action for said injuries to complainant's rlght shoulder and the adjolning 
parts, or limit the release so that no right of action will be released save 
that for the contusion to the head and the fractured arm. 

Alfred Lucking, for appellant. 
Alfred Russell, for appellee. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

After making the foregoing statement, the opinion was delivered 
by LUETON, Circuit Judge. 

The flrst ground of demurrer questions the sufflciency of the aver- 
ments of the bill touching the jurisdiction of the court. The aver- 
ment is that the complainant is "a résident of Ontario and a citizen 
of the dominion of Canada." It is said that the averment should 
hâve been that he was "an alien, and a subject of the queen of 
Great Britain and Ireland," and that the court is not authorized to 
infer that he is an alien from the averment of the bill. For this 
counsel cite Anderson v. Watt, 138 U. S. 694, 702, 11 Sup. Ot. 449, 
and Stuart v. City of Easton, 156 U. S. 46, 15 Sup. Ot. 268. Without 
passing upon this question, we think the jurisdiction of the court 
is clearly to be supported upon the ground that this suit is ancillary 
to the action at law. Whether the circuit court had jurisdiction in 
the légal action now pending is not a question which we can re- 
view in this dépendent and collatéral suit. This bill was filed in 
aid of the légal action, and by direction of the court. We need look 
no further than the allégations of the bill, which show its collatéral 
character. Compton v. Railroad Co., 31 U. S. App. 529, 15 0. 0. A. 
397, and 68 Fed. 263. 

The remaining grounds of demurrer may be considered together. 
Collectively, they may be said to challenge the sufflciency of the 
facts stated to justify a court of equity in preventing the respond- 
ent from setting up the release obtained from the complainant as 
an impediment to the recovery at law of compensation for the in- 
juries he has sustained. It cannot be denied that the terms of the 
release in question are sufficiently comprehensive to prevent a re- 
covery for any of the injuries which may hâve been sustained by 
the complainant as a conséquence of the négligent collision of 
which he complains. The considération stated in the release is 
both particular and gênerai. The récital is that Lumley received 
certain injuries, to wit, "severe contused and lacerated wound on 
his forehead, right side, fracture of right arm between wrist and 
elbow, and varions injuries and contusions, both internally and ex- 
ternally, in and on various parts of my body." The release is from 
"ail actions, suits, claims, reckonings, and demands for or on ac- 
count of or arising from injuries so as aforesaid received, and any, 
every, and ail results hereafter flowing therefrom." The grava- 
men of the bill is that complainant received an injury to his shoul- 
der, by breaking or dislocation, which has permanently disabled 
him, and reduced him to a state of helplessness; that this injury is 
not a conséquence or resuit of either the contused wound on his 
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head or the fracture of his right ann, but was an independent in- 
jury, not mentioned or described in the release except as it may 
be included under the gênerai term "various injuries," "intemally 
and externally in and on various parts of my body." The explicit 
averment of this bill is that this serions in jury was unknown to 
complainant at tlie time he gave the release in question, and was 
not considered as an élément for compensation, and, being un- 
known, his right of action was not intentionally released or dis- 
charged. He therefore asks that the release be altogether set aside, 
or conflned to the subjects discussed, known, and considered when 
the release was granted. To give emphasis to this latter équitable 
contention, the bill states that attention was called to the fact that 
his shoulder gave him pain, but that no physical examination was 
made to ascertain the cause; that when he mentioned this fact, the 
chief surgeon of the défendant, who was giving him surgical assist- 
ance, assured him that the pain was "purely sympathetic," and was 
attributable to.his fractured arm. Thus the matter was dismissed, 
and a release executed upon the représentation of this surgical 
servant of the défendant that the known and considered injuries 
would be well within less than eight weeks. It has now turned out 
that this unknown and unsuspected injury was the principal injury 
sustained, and has resulted in a permanent and serions bodily disa- 
bility. If the terms of the release are so broad and comprehensive 
as to embrace a distinct and independent injury, not known or con- 
sidered by the parties to the release, it will be most inéquitable that 
it should stand as an impediment to the recovery of just compensa- 
tion therefor. There are two distinct grounds upon which relief 
may be rested in such a case: 

First. If the existence of this injury was known or suspected 
by the surgeon of the défendant, it was his duty, under the facts 
stated in this bill, to hâve informed Lumley of the trouble. To 
say to him that the pain of which he complained was sympathetic, 
and was caused by the fracture below his elbow, was a positive 
misrepresentation of the truth, and an operative fraud. To say 
that Lumley ought not to hâve trusted or relied upon his opinions 
or représentations, knowing that he was in the service of the Com- 
pany against whom he had a claim, is no answer. On the facts stated 
he knew that a release was being bargained for upon the basis of 
his opinion as to the extent and character of the injuries complain- 
ant had received, and the probable time he would lose from his oc- 
cupation by reason thereof. He was under strong obligation to 
give his honest opinion upon a matter of professional knowledge, 
upon which he had every reason to know this ignorant man was 
implicitly relying. 

Second. But if this surgeon honestly supposed the shoulder pain 
to be sympathetic, either because his examination had been su- 
perflcial, or because he had made none, we would then hâve a case 
where a release is comprehensive enough to cover a matter or claim 
unknown to both parties, and was therefore not the subject of con- 
sidération. Equity relieves from mistakes as well as frauds. The 
case is not one where it was sought to compromise and settle a 
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gênerai claim for ail the injuries resulting from a particular acci- 
dent, known and unknown. If one agrées that he will receive a 
given amount in satisfaction and settlement of his damages sus- 
tained through a particular accident, it is not essential that every 
possible conséquence of the tort shall be mentioned, considered, or 
enumerated. The subséquent discovery by one giving such a re- 
lease that he was worse hurt than he had supposed, would not, in 
and of itself, be ground for setting aside the settlement or limiting 
the release. We put our judgment upon the facts stated in this 
bill, to wit, that both parties supposed complainant had received 
certain injuries, the extent and character of which were considered 
and discussed with référence to the time which the injured party 
would probably lose in conséquence thereof. In such a case, if a 
release is given speciflcally mentioning the particular injuries 
known and considered as the basis of settlement, gênerai language 
foUowing will be held not to include a particular injury then un- 
known to both parties of a character so serious as to clearly indi- 
cate that, if it had been known, the release would not hâve been 
signed. This jurisdiction is well known, and bas frequently been 
applied in cases of release affecting property rights, both in courts 
of law and equity. 

In Cholmondeley v. Clinton, 2 Mer. 173-352, Sir William Grant, 
master of the rolls, mentions the case of Farewell v. Coker, decided 
by Lord King, where a release was executed so gênerai in its terms 
as to pass a reversion in fee. A bill being flled to set aside this 
release upon the ground that it was meant only for a particular 
purpose, Lord King directed an issue to try — ^First, whether, at the 
time of the exécution of the release, she knew or was apprised of 
her title under the will to the reversion; secondly, whether she in- 
tended by the release to pass that reversion. This decree was af- 
firmed- by the house of lords. 

In Bamsden v. Hylton, 2 Ves. Sr. 304-309, Lord Hardwicke, in 
considering whether or not a certain demand was within the terms 
of a release, said: 

"First It is certain that if a release is given on a particular considération 
reclted, notwithstanding that the release concludes with gênerai words, 
yet the law, in order to prevent surprise, will construe It to relate to the 
particular matter recited, which was under the contemplation of the par- 
ties and intended to be released. The particular point in considération was 
not relative to this estate, but what they could hâve agalnst him as repré- 
sentative to his mother, brother, or father's personal estate, to which the 
words are particularly confined. But there is no occasion to rely on the law 
for this, for it Is clear that it would not in a court of equity, it being ad- 
mitted on aU hands, and it must be so taken, that this settlement was unknown 
to ail the parties. Nor dld the daughters know of this contingent provision, 
beslde which they had no other provision ont of this estate; and ail they 
could be entitled to must arise out of the Personal estate of their father or 
other relations. It is Impossible, then, to imply within the gênerai release 
that which nelther party could hâve imder considération, and which it Is 
admltted nelther slde knew of; and, as this release cannot hâve its effect 
to bar this demand, so It cannot be set up against them in a court of equity." 

In Lyall v. Edwards, 6 Hurl. & N. 336, this principle was ap- 
plied in the court of exchequer, A release was pleaded to an ac- 



72 76 FEDERAL REPORTER. 

tion for conversion of certain goods. To this a release was pleaded 
in terms broad enough to cover tke claim involved. The replication 
was that at the time of th.e release the plaiûtiff did net know tliat 
the défendants had committed the grievance in the déclaration men- 
tioned, or that plaintifl had any claim or cause of action against 
the défendants in respect of the goods in the déclaration mentioned. 
Pollock, C. B., said: 

"The replication was good. • * * It is a principle long sanctloned In courts of 
cquity that a release cannot apply, or be intended to apply, to circumstances 
of which a party had no knowledge at the time he executed it, and that, if 
it is so gênerai In Its terms as to inclnde matters never contempla ted, the 
party wlU be entitled to relief." 

See, also, London & S. W. E. Co. v. Blackmore, L. R. 4 H. L. 610- 
623; 1 Story, Eq. Jur. § 145; and Phillips v. Clagett, 11 Mees. & W. 84. 

It may be said that this doctrine that a release cannot apply or 
be intended to apply to circumstances of which the releasing party 
had no knowledge at the time of the release bas no practical appli- 
cation to damages originating in the same cause of action; that, if 
this release had been expressly limited to such damages as were 
recoverable by reason of complainant's fractured arm and contused 
head, it would nevertheless operate as a bar to an action for the 
other part of his damages having a common origin in a single tort. 
The gênerai rule is that damages resulting from one and the same 
cause of action must be sued for and recovered once for ail. But 
this is a rule of procédure, a rule of which Lord Blackburn, in Col- 
liery Co. t. Mitchell, 11 App. Cas. 138, said: 

"I do not thlnk it is one of those rules of law which dépend upon natural 
justice. I think it is an artificial rule of positive law, introduced on the 
balance of convenience and Inconvenience." 

As a rule of positive law it has its exceptions. In Roberts v. 
Eailway Co., 1 Fost. & F. 460, the court refused to apply it in a 
case where tiie plaintifl's action was for personal injuries sustained 
in a railway accident, whereby he at the same time lost his bat. 
For the latter he had settled and given a receipt. This was plead- 
ed as an accord and satisfaction. The plea was overruled, Cock- 
burn, C. J., saying: 

"It could not be serlously urged that, if the plaintiff bas been seriously 
injured, he is precluded from recovery because he agreed to accept two 
pounds for his hat." 

This case was cited with approval in Lee v. Railway, L. E. 6 Ch. 
App. 527-537. 

The rule of procédure alluded to has application only where the 
plaintiff has split up his cause of action, and recovered judgment in 
one suit for part of his damages, and then brought suit for the other 
part. This is the real basis for the niling in Roberts v. Railroad, 
cited above. In Bliss v. Railroad Co., 160 Mass. 447, 36 N. E. 65, 
the court,, upon mature considération, held that the rule did not 
apply in cases where the parties had agreed upon a settlement of 
a part of the damages and released ail right of action for the part 
so settled, and that such a release could not be pleaded as a bar 
to a suit for the other part, although that embraced in the settle- 
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ment and that sued for constituted together but one cause of ac- 
tion. The case referred to is much in point, for tàe release, though 
intended to include only a part of the damages, was, in fact, so 
comprehensive as to include ail the damages sustained hj the plain- 
tiff. Upon évidence that the release had been procured by fraud, 
the court conflned it to the damage intended to be released, and per- 
mitted a recovery for the other part of the damages. The plaintiffi 
had retained the money paid, and it was urged that this operated as 
a bar, just as the recovery of a judgment for one part of the injury 
would debar him. To this the court said: 

"But there are good reasons for holding the contrary doctrine. If one 
sues to recover for an injury, he may well be held to include in his action ail 
that he Is entitled to sue for In respect to that cause of action. But if one 
is making a settlement the same reasons do not apply, and if he cannot 
make a full settlement he may make a partial one, and thus eliminate one 
élément from the controversy." 

As to the fact that the plaintifiE had not paid back the money he 
had received, the court said: 

"Why should he pay it back, when it represents only the sum agreed on 
for his compensation for that portion of his loss which he no longer seeks 
to recover for?" 

In this aspect of the case it is a matter of no importance whether 
the plaintiff paid back or offered to pay back the money he received. 
He did, in fact, tender it back some three years after he received it. 
This delay is unimportant, as the statutes of limitation hâve not 
barred his suit, and he was entitled to retain it as a satisfaction for 
the part of his injury he had understandingly settled. If the re- 
lease had in fact been procured by fraud, he could hâve shown this 
at law, the fact that the release was under seal out of the way. 
Railway Co. v. Harris, 158 U. S. 326, 15 Sup. Ct. 843; Mullen v. Rail- 
road Co., 127 Mass. 86; Phillips v. Olagett, 11 Mees. & W. 83-89; 
Barker v. Richaidson, 1 Younge & J. 361 ; Averill v. Wood, 78 Mich. 
342, 44 N. W. 381; Railroad v. Welch, 52 111. 183; Railroad Co. v. 
Lewis, 109 111. 120; Railroad Co. v. Doyle, 18 Kan. 58; Lusted v. 
Railroad Co., 71 Wis. 391, 36 N. W. 857; Stone v. Railroad Co., 66 
Mich. 76, 33 N. W. 24: Dixon v. Railroad Co., 100 N. Y. 170, 3 
N. E. 65. Many reputable authorities niaintain that where a re- 
lease is obtained by fraud it is not necessary that the money re- 
ceived be returned at ail. That it may be credited upon the recov- 
ery is held to be sufficient. This seems to hâve been regarded as 
proper practice in Railroad Co. v. Harris, cited above. Railroad Co. 
V. Doyle, Railroad Co. v. Lewis, and Mullen v. Railroad Co., ail 
cited heretofore, are express authorities upon this point. It is, 
however, unnecessary to décide this question, and it is, therefore, 
reserved. 

The facts stated in this bill are such as that it should hâve been 
entertained, and the demurrers overruled, upon the ground tJiat the 
case stated was such as that the release would operate as a fraud 
if the défendant was suffered to rely upon it as an impediment 
to a recovery of that part of complainant's damage not disoussed 
or considered, and not intended to be released. Reversed and re- 
m^anded, with direction to overrule the demurrer. 
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WmTELEY V. CENTRAL TRUST CO. OF NEW YORK:. 

CENTRAL TRUST 00. OF NEW YORK T. WHITBLET. 

(Circuit Court of Appeals, SIxth Circuit July 8, 1896.) 

No. 401. 

1. Railroad Mortqagb— Pbiobitibs. 

A surety upon a supersedeas bond given by a railroad company while 
apparently solvent, and not in default in interest, if compelled, after the 
insolvency of the company, to pay the judgment appealed from, is not 
entltled to be repaid from the proceeds of tlie property of the company 
in préférence to the mortgagee thereof. 

2. Vendor's Lien. 

No vendor's lien arises when the considération consista of covenants 
by the vendee to perform acts for the breach of whlch the remedy at 
law is an action soundlng in damages. 

8. SaME— BONA FiDB PURCIIASEKS. 

Gen. St. Ky. c. 63, art. 1, § 24, proTldes that the grantor of real estate 
shall not hâve a lien for the unpaid considération against bona fide cred- 
itors and purchasers, "unless It Is stated in the deed what part of the 
considération remains unpaid." Beld that, where the considération for 
a deed to a railroad company of rlght of way consisted of covenants 
by It to bulld and maintaln fences and a dépôt on the grantor's land, 
and to allow the grantor free travel on Its trains, the récital of such cove- 
nants in the deed did not state "what part of the considération remaln- 
ed unpaid." 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

David W. Falrleigh, for Wm, E. Whiteley. 
Edmund T. Trabue, for Central Trust Co. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge. W. E. Whiteley, at the request of the 
Louisville, St. Louis & Texas Eailway Company, became its surety 
upon a supersedeas bond executed November 5, 1892. The railviray 
company had been sued in a circuit court of Kentucky in an action 
at law for damages for breach of covenants contained in a convey- 
ance under which it had acquired a right of way through the lands 
of one E. P. Taylor, situated in Daveiss county, Ky. The circuit 
court rendered judgment against the railway company for the sum 
of 16,406.55, with costs and interest from October 29, 1892. 

In order to obtain a review of this judgment in the Kentucky 
court of appeals, an appeal was prayed and allowed, and a super- 
sedeas bond executed, on which Whiteley became bound as surety. 
This judgment was afflrmed by the court of appeals in December, 
1894. 28 S. W. 666. The railway company, pending the appeal, be- 
came in solvent, and passed into the control and management of a 
receiver àppointed by the United States circuit court for the district 
of Kentuçiy, under proceedings instituted in that court by gênerai 
creditors. Subsequently two f oreclosure bills were ûled by the 
Central Trust Company of New York, as trustée under two mort- 
gages covering the entire road and its equipment, and the former 
receivership was extended to thèse suits. By reason of this sub- 
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sequent insolvency, Whiteley, as surety, has been obliged to pay 
in discharge of Lis liability $8,158.10. He has intervened in the 
foreclosnre suits mentioned, and claims that the circumstances are 
such as to entitle him to payment eut of tlie corpus of the mort- 
gaged property in préférence to the mortgagees. The decree of 
the circuit court gare him a priority as to a large part of his claim, 
on the theory that the debt paid was purchase money for land, and 
therefore a prior équitable lien. From this decree both Whiteley 
and the Central Trust Company bave perfected appeals. 

Two distinct théories hare been advanced by counsel for White- 
ley as furnishing ground upon which priority of payment should be 
accorded his claim. The first is that his act as a surety on the 
supersedeas bond operated to keep the property together, and to 
keep the railroad as a going concem, and that the mortgagees were 
indirectly benefited, and should, therefore, be postponed until he 
has been paid. The second is that the covenants in the deed of con- 
veyance of a right of way from Taylor to the railroad company con- 
stituted the considération for the conTeyance, and that the judg- 
ment for damages for breach of those covenants fixes the money 
value thereof, and, although no express lien was retained, an équi- 
table lien is implied, which must be discharged in préférence to 
mortgages subsequently executed with record notice of the exist- 
ence of the covenants set ont in the title of the company, We shall 
consider thèse questions in the order stated. The case of Trust 
Co. V. Morrison, 125 U. S. 591 et seq., 8 Sup. Ct. 1004, is supposed 
to lend countenance to the first ground upon which this court is 
asked to give relief to the intervener. Both of the mortgages now 
being foreclosed were in existence when Whiteley stepped forward 
and assumed the liability of a surety upon the supersedeas bond 
of the railway company. Both mortgages covered substantially 
the whole property of the mortgagor company, including its rights 
of way, dépôts, dépôt grounds, rolling stock, and equipments of 
every kind. But it is said that under the law of Kentucky an 
exécution might hâve been levied upon the equipment of the com- 
pany, and, although such levy would hâve been subject to the prior 
mortgage liens, that still such a levy and exécution sale would hâve 
greatly embarrassed and crippled the opérations of the railway com- 
pany as an active common carrier, and worked great détriment, 
directly and indirectly, to the mortgagees, as the substantial owners 
of the property. This is the principal equity which is supposed to 
bring this case within the logic of Trust Co. v. Morrison. The two 
cases may be assumed to présent analogous f eatures, so far as this 
equity is concerned. But hère their identity is at an end. The 
judgment in Morrison's favor was not rested alone upon the equity 
stated. A succession of équitable circumstances existed in that 
case, which unitedly were deemed strong enough to support a de- 
cree in his favor. When Whiteley became surety on this super- 
sedeas bond, he did so at the request of an apparently Suivent com- 
pany, and presumably as a matter of accommodation, and upon the 
Personal crédit of the company. When one becomes a surety un- 
der such circumstances, he is presumed to hâve trusted his prin- 
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cipal, and not the property. In no state is this obvions principle 
more positively recognized than in the state of Kentucky. John- 
son V. Morrison, 5 B. Mon. 107; Bank v. Rudy, 2 Bush, 329. In 
Morrison's case he did not trust his principal, but took a chatte! 
mortgage upon four engines. Another most signiflcant circum- 
stance upon which tiiat judgment was rested is entirely absent from 
Whiteley's case. When Morrison stepped in and prevented a levy 
upon and sale of the railroad equipment, the railroad company had 
been long in default upon the interest on its mortgage debts. The 
mortgagees had an existing right to take possession of the mort- 
gaged property, or to hâve secured the appointment of a receiver. 
They had done neither, but had sufifered the railroad company to 
continue in the possession and management of its property. When 
a levy upon equipment was threatened, and the opération of the rail- 
way imperiled, the mortgagees, though legally authorized to prevent 
such a resuit, stood by and did nothing, and saw Morrison intervene, 
and by his act keep tiie property together, and keep the railroad in 
opération. In the case before us, the railroad company was not in 
default as to its interest, and was rightfully and legally in the com- 
plète control and management of its property. The mortgagees 
had no right to interfère with that management, and no right of 
foreclosure. This furnishes a marked distinction between the two 
cases. 

But a circumstance of greater signlflcance than any yet men- 
tioned lies in the fact that, after a receiver had been appolnted for 
the company, in whose behalf Morrison became surety, the receiver 
applied to the court for permission to protect Morrison and others, 
who had become sureties under like circumstances, by paying out of 
current income the debts upon which they were bound. An order 
was accordingly made allowing the receiver "to pay out of any money 
coming to his hands as such receiver, over and above expenses of 
opération and repairs," ail such claims as had been brought to the 
attention of the court, including the claim upon which Morrison was 
liable. The mortgagees, though parties, made no objection to this 
order. Their mortgages were foreclosed, and the property bought 
in by them, under a decree which obligated them to pay ail inter- 
vening claims which the court should deem entitled to priority out 
of the property or assets of the company. The receiver did not pay 
off this Morrison claim upon the prêteuse that the income was in- 
suflicient. The court, however, found that this was untrue. That 
the income had been used in the purchase of "new property, real 
estate, and rolling stock," and that this property, into which in- 
come had been diverted, had passed into the hands of the mort- 
gagee purchasers. The income thus diverted to the benefit of the 
mortgagees was held to be presumably sufflcient to hâve indemni- 
fled Morrison, and he therefore entitled to be paid ont of the corpus 
of the property which had been covered by the mortgages and 
bought in by the mortgagees. No such circumstance exista in 
Whiteley's case. Justice Bradley carefully guarded the court's 
opinion by declaring that case to be "a spécial one." After dis- 
tinguishing the case from Burnham v. Bowen, 111 U. S. 776, 4 Sup. 
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Ot. 675, and announcing that nothing was intended to be decided 
conflicting with. that case, lie concluded by saying of Morrison's 
claim "that it was presented upon the equities arising in favor of 
the intervener for taking the action he did, and thus securing the 
results which followed, and upon the other circumstances of the 
entire case taken ail together; and it was upon thèse grounds that 
the claim was allowed by the court below." 125 U. S. G13, 8 Sup. 
Ot. 1011. 

Such cases as Fosdick v. Schall, 99 U. S, 235; Miltenberger v. 
Eailroad Co., 106 U. S. 286, 1 Sup. Ct. 140; Dow t. Bailroad Co., 
124 U. S. 652, 8 Sup. Ct. 673; and Sage v. Eailroad Ce, 125 U. 
S. 361, 8 Sup. Ct. 887, — seem to rest upon the doctrine that rail- 
road mortgagees impliediy agrée that current earnings shall be 
flrst applied to current operating expenses, and, if diverted to the 
payment of interest on the mortgage debts, may be followed, or such 
creditors subrogated to the rights of mortgagees, to the extent of 
such diversion. That those cases hâve carried the rule of displa- 
cing mortgage debts as far as the courts feel justifled is made very 
clear by the emphatic déclarations of the suprême court in Knee- 
land V. Trust Co., 136 U. S. 97, 10 Sup. Ct. 950, and Thomas v. Car 
Co., 149 U. S. 95, 13 Sup. Ct. 824. See, also, Morgan's L. & T. 
E. & S. S. Co. V. Texas Cent. Ky. Ce, 137 U. S. 171-194, et seq., 11 
Sup. Ct. 61. 

In the Kneeland Case the court said: 

"The appointment of a receiver vests in the court no absolute eontrol over 
the property, and no gênerai authority to. displace vested contract liens. 
Because in a few speeifled and limited cases this court has declared that un- 
secured claims were entitled to priority over mortgage debts, an idea seems 
to hâve obtained that a court appointing a receiver aequires power to give 
such préférence to any gênerai and unsecured claims. It has been assumed 
that a court appointing a receiver could rightfully burden the mortgaged 
property for the payment of any unsecured indebtedness. Indeed, we are 
advised that some courts hâve made the appointment of a receiver condi- 
tlonal upon the payment of ail unsecured Indebtedness in préférence to the 
mortgage liens sought to be enforced. Can anything be conceived which more 
thoroughly destroys the sacredness of contract obligations? One holding a 
mortgage debt upon a railroad has the same right to demand and expect of 
the court respect for his vested and contracted priority as the holder of a 
mortgage on a farm or lot. So, when a court appoints a receiver of railroad 
property, It has no right to make that recelvership conditional on the payment 
of other than those few unsecured claims which, by the rulings of this court, 
hâve been declared to hâve an équitable priority. No one is bound to sell to 
a railroad company, or to work for it, and whoever has dealings with a Com- 
pany whose property is mortgaged must be assumed to hâve dealt with it on 
the faith of its personal responsibility, and not in expectation of subsequently 
dieplacing the priority of the mortgage liens. It is the exception, and not the 
rule, that such priority of liens can be displaced. We emphasize this fact 
of the sacredness of contract liens for the reason that there seems to be 
growing an idea that the chancellor, in the exercise of his équitable powers, 
has unlimlted discrétion in this matter of the displacement of vested liens." 

The case before us la not within any principle to be fairly de- 
duced from Morrison's Case. The conclusion we reach finds strong 
support in the opinion of Justice Brewer, when a circuit judge, as 
reported in Blair v. Eailroad Co., 23 Ped. 522; as well as in the 
able and convincing opinion of Judge Jenkins in Farmers' Loan 
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& Trust Co. V. Northern Pac. R. Co., 68 Fed. 36. For thèse reasons 
we concTir in the opinion of Judge Barr, in so far as he ref used any 
relief upon the ground just considered. 

"We corne now to consider whether Taylor's judgnient constituted 
a prior lien to which Whiteley may be subrogated. That judg- 
ment was for damages for breach of the covenants contained in 
Taylor's deed conveying a right of way and dépôt site. Those cotc- 
nants were undoubtedly the principal considération for the convey- 
ance. They were that the — 

"Said railroad and its swccessors Bhall put up and keep in good repair a good 
and lawful fenee, made of slat and wlre, along both sldes of said railroad 
where it crosses over said land, and to build and lieep in good repair stock 
gaps at reasonable distances along said road, If required by said Taylor, and 
especially shall such gaps be kept wbere said Taylor's lands adjoin his nelgh- 
bors'. Said railroad and its successors agrée that they wlll build and keep 
a good and substantial dépôt and swltch on said Taylor's lands where said 
railroad intersects the Iceland road, at which aU trains on said railroad flagged 
or signaled shall stop; and said Taylor shall hâve the use of said switch free 
of charge for any shipping he may hâve done on said road; and for the 
purpose of building said switch and dépôt said Taylor liereby conveys to said 
railroad flfty feet fronting on the Iceland road where said railroad intersects 
the Iceland road, and runnlng back parallel with said railroad seventy-flve 
feet. Said railroad company agrées to build said dépôt and switch in a rea- 
sonable time after the cars commence runnlng on said road at said point. 
It is further agreed by said railroad and its successors that said Taylor and 
his family shall hâve free travel over the Une of said railroad on its trains." 

Judge Barr was of opinion that certain of thèse covenants ran 
with the land, and bound the successors in title, while others were 
Personal, The former class he deemed a charge on the land in the 
nature of a vendor's lien, and held that so much of the judgment as 
was for damages for breach thereof constituted an équitable ven- 
dor's lien entitled to payment out of the corpus of the mortgaged 
property in préférence to both the mortgages. The contention of 
Whiteley was, and now is, that the covenants collectively consti- 
tuted the considération for the conveyance of the right of way and 
dépôt site, the money value of which was âxed by the judgment; 
and that for this money value a vendor's lien exists. From so 
much of the decree as ref used relief upon part of the judgment he 
has perfected an appeal. The Central Trust Company, denying that 
any vendor's lien exists, appealed from the decree in Whiteley's 
favor. 

In the view we take of this case it is not necessary to consider 
how far a successor in title would be bound by the covenants of this 
deed. If we assume that the covenants were real covenants, fol- 
lowing the title, does a lien, enforceable in equity, exist in favor of 
a judgment for damages for a breach of such covenants? No ex- 
press lien for the security of such damages or to secure the per- 
formance of the covenants is claimed. If ,one exists at ail, it must 
be upon the ground that an implied vendor's lien arises to secure 
the performance of covenants entered into as a considération for 
the conveyance of land, and that the same équitable lien exists in 
favor of any judgment for damages for the breach of such covenants 
under the principles touching such liens as are enforced by courts of 
equity. The équitable lien of a vendor will be recognized and en- 
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forced in courts of the United States if in harmony -with tbe law of 
the State in which. tke lien is sought to be enforced. Bayley v. 
Greenleaf, 7 Wheat. 46; Fisher v. Shropahire, 147 U. S. 133-139, 13 
Sup. et. 201; Gold Mines v. Seymour, 153 U. S. 509, 14 Sup. Ct. 842. 
The doctrine tliat a lien on land exists for the purchase money may 
be regarded as very well settled in the jurisprudence of England, 
as well as that of the state of Kentucky. In Mackreth v. Sym- 
mons, 15 Ves. 329, Lord Eldon bas given us a very full bistorical re- 
view of the cases, and bas drawn déductions as to the extent of the 
doctrine. In Bayley v. Greenleaf, cited beretofore, tbe limits of 
the doctrine in respect of tbe obligation of the lien upon subséquent 
vendees, and the gênerai nature of tbis most fragile of ail équitable 
liens, received a most thorough considération by Chief Justice Mar- 
shall. Further light was thrown on tbe subject in a masterly opin- 
ion by Justice Story in Gilman v. Brown, 1 Mason, 212, Fed. Cas. 
No. 5,441, subsequently affirmed in Brown t. Gilman, 4 Wheat. 255. 
In Gilman v. Brown, cited above, Justice Story said of tbe doctrine 
that "tbe rule is manifestly founded on a supposed conformity with 
the intention of tbe parties, upon which the law raises an implied 
contract; and therefore it is not inflexible, but ceases to act when 
the circumstances of the case do not justify such a conclusion." 1 
Mason, 191, Fed. Cas. No. 5,441. What the circumstances are 
which will détermine the existence or nonexistence of the lien is 
cften a question of difSicult détermination, and bas given rise to 
certain nice distinctions which bave crystallized into rules of dé- 
cision, somewbat arbitrary in their conséquence. Thus it seems to 
be settled that, if the considération be that the vendee will enter 
into certain covenants, as for the payment of an annuity to A. and 
a certain sum to another in the event of the death of the vendor, 
the considération on the one side is the conveyance of the estate, 
and upon the other side the entering into the covenants; in which 
case, if no lien be reserved, none will be implied for the perform- 
ance of the covenants. Olarke v. Koyle, 3 Sim. 499; Parrott v. Sweet- 
land, 3 Mylne & K. 656; Buckland v. Pocknell, 13 Sim. 406; Sugd. 
Vend. 65, 66; McCandlisb v. Keen, 13 Grat. 615-626, et seq. The 
principle upon which Clarke v. Royle and the other case cited above 
may be said to rest is that, where the considération for the con- 
veyance is the entering into an agreement to do or not to do certain 
things, and the remedy for a breacb of such agreement consists 
in an action for unliquidated damages, the parties will be presumed 
not to bave intended that tbe land should remain charged with a 
vendor's lien to secure such unliquidated damages, — damages which 
may never accrue, and are unascertainable by tblrd persons dealing 
with tbe land. Tbe considération for the deed is deemed to be tbe 
entering into the covenants. When this is done, the covenants are 
deemed a substitute for the priée. Indeed, the rule bas been very 
broadly stated by most American courts to be that a vendor's lien 
will not arise where the considération is unliquidated, and ascer- 
tainable only by an action sounding in damages. Tbe existence of 
such a lien for tbe security of a covenant, accepted as the considér- 
ation for a conveyance of land, bas most often arisen where tbe 
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deed was in considération that the yendee would maîntain or sup- 
port the vendor. Where there has been a breach of such a covenant, 
thie great weight of opinion is that no lien exista to secure the per- 
formance thereof, unless expressly contracted for. The subject 
received elaborate considération from the suprême court of Vir- 
ginia in the cases of Brawley v. Catron, 8 Leigh, 522, and McCand- 
lish V. Keen, 13 Grat. 615, and the doctrine of tliose cases has been 
generally accepted as a sound statement of the équitable doctrine 
touching the nonexistence of a lien where the considération con- 
sists in the entering into covenants to do or perform acts for the 
breach of which the remedy at law was an action sounding in dam- 
ages. Hiscock V. Norton, 42 Mich. 320-525, 3 N. W. 868; Camp- 
bell V. Campbell, 21 Mich. 438; Payne v. Avery, Id. 524-551; Arlin 
V. Brown, 44 N. H. 102; Harris v. Hanie, 37 Ark. 348; Bell v. Pelt, 
51 Ark. 433, 11 S. W. 684; McDonald v. Land Co., 78 Ala. 382-384; 
Walker v. Struve, 70 Ala. 167; Patterson v. Edwards, 29 Miss. 71; 
Barlow v. Delany, 36 Fed. 577; Peters v. Tunell, 43 Minn. 473, 
45 N. W. 867; Chase v. Peck, 21 N. Y. 581; Chapman v. Beardsley, 
31 Conn. 115; Meigs v. Dimock, 6 Conn. 458; Jones, Liens, § 1071. 

Counsel for appellant Whiteley hâve cited the case of Railroad 
Co. V. Lewton, 20 Ohio St. 401, as supporting their contention. The 
facts of that case make it an exceptional one. The bargainor had 
retained the title, and only agreed that the railroad company might 
enter upon and construct the railway in considération of $1,500, 
to be paid in money, and the construction of certain road crossings 
and cattle guards. There was a judgment at law for the unpaid 
purchase money, and another judgment for the damages for breach 
of the agreement as to crossings and cattle guards. Upon a bill 
in equity to déclare and enforce a lien in favor of both judgments 
as against mortgagees, the court held that the rétention of the lé- 
gal title operated to put mortgagees upon inquiry as to the rights 
of the vendor. As to the lien of the judgment for damages, the 
court held that a lien existed for its payment as the money value of 
the covenants breached. The ground upon which this case is rest- 
ed is indicated very plainly by Judge Mcllvaine, who delivered the 
opinion of the court, who, among other things, said: 

"It may be that this equity of the défendant In error Is not, technically, 
what is commonly called a 'vendor's lien,' inasmuch as the légal title has 
not been conveyed by him to the purchaser. It is, however, at least as strong 
a hold upon the property sold as the lien of a vendor after title conveyed; 
for hère not only Is an equity retained by the vendor In the property sold, to 
the extent of the unpaid purchase money, but the légal title is also retained 
by him as additlonal securlty. It cannot be said In this case 'that, from the 
nature and objects of this sale, the vendor did not intend to rely upon the 
thing sold as security for hls payment.' Ketaining the légal title is very 
strong, if not eoncluslve, évidence that he did intend to rely upon it as security. 
The presumption, however. In ail cases, even where the vendor conveys the 
légal title, Is that he intends to rely upon the property sold as security. And 
before this abandonment or waiver of such security can be found, it must be 
shown that he did not Inteud to rely upon It." 

From the fact that the vendor had retained the légal title it is 
very clear that the Ohio court did not hâve the question now pre- 
eented in this case. 
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Tliere is notMng in the décisions of the Kentucky courts which in 
any way strengtliens the case for a lien. Upon the contrary, the 
législation of that state lias much modifled the gênerai rule so far 
as third persons are affected by the secret and implied lien of a 
vendor. Gen. St. Ky. c. 63, art. 1, § 24,' provides as follows: 

"When any real estate shall be conveyed, and the considération, or any 
part thereof, remains unpald, the grantor shall not hâve a lien for the saine 
against bona fide credltors and purchasers, unless it Is stated in the deed 
what part of the considération remains unpald." 

This statute is restrictive in its character, and does not originate 
a lien where, under gênerai principles of equity, one would not exist. 
Long V. Burke, 2 Bush, 90; Ledford v. Smith, 6 Bush, 132; Brown 
V. Perrell, 83 Ky. 417. In Long v. Burke, cited above, a part of the 
considération was that the vendee "is to pay ail the debts which 
were owing by me the lOth day of March, 1860." Touching the 
question as to whether a vendor's lien existed for the performance 
of this covenant, the court held it to be a mère personal covenant, 
and also held that under the statute no lien existed, because the 
deed did not state what part of the considération remained unpaid. 
As to this, the court said: 

"It is very clear that a covenant to pay ail the vendor's debts exlsting on 
a given day does not state the portion of the purehase priée unpaid. Nothing, 
in fact, could be more indeflnite. It did not give even a due as to how this 
amount could be ascertained. Had it even specifled to whom thèse debts 
were due, without stating the amount to each, it would hâve been as indeflnite 
as to state that some of the purehase price was still unpald to the vendor, 
which the court held to be insuffleient." 

See, also, Chapman v. Stockwell, 18 B. Mon. 653. 

By the statute, as it now stands, the restriction applies only to 
bona flde creditors and purchasers. Ross v. Adams, 13 Bush, 370; 
Tate V. Hawkins, 81 Ky. 582; Thompson v. Heffner, 11 Bush, 353. 

Assuming the mortgagees, through their trustée, the Central 
Trust Company, to hâve notice of the covenants of this deed, the 
deed itself does not expressly state "what part of the considération 
remains unpaid." From it a créditer or purchaser might learn that 
the considération consisted in covenants, some of which were per- 
pétuai, while others might last for several générations. The pur- 
pose of the statute was to give deflnite notice to creditors and buy- 
ers of the extent to which the purehase price remained unpaid. Th.e 
judgment in Long v. Burke seems conclusive. If a covenant to pay 
ail the debts of the vendor due on a certain day was too indeflnite 
to stand as a compliance with this statute, it is difllcult to see how 
indeflnite, continuing covenants, such as those found in this deed, 
can be held to be a deflnite statement of the part of the considér- 
ation remaining unpaid. 

The case must be remanded, with direction to enter a decree in 
accordance with this opinion. 
v.76F.no.l— 6 
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JONES r. PERKINS. 

(Circuit Court, B.D. MlcWgan, S. D. March 12, 1896.) 

No. 3,433. 

1. Lâches— Pkomisb to Make Wili.. 

A suit to enforce a promise by a décèdent to make complainant one of 
hls devlsees, if not brought till seven years after decedent's death, is 
barred by lâches, as against decedent's lieir, who bas been eontinuously in 
possession for six of thèse years; no conceaJment or fraud by him belng 
alleged, and the only excuse given for the delay being tbat complainant 
"supposed until recently" that the promise could not be enforced after 
decedent's death. 

2. Same. 

To support the défense of lâches, It need not be shown that défendant 
has been injured by the delay. 

Bill by Minnie 0. Jones against Frank G. Perkins. 

The complainant sets forth In her blU: That she is now of the âge of 38 
years; and In the year 1866, while Hvlng with her mother In Branch county, 
in this State, at the request of one Barber Perkins, the father of the défend- 
ant, was taken Into the famlly of sald Perkins, who had recently lost a 
daughter of about the same âge as complainant, upon th© agreement by 
Perkins and hls wife that complainant should take the place In the family 
of the deceased daughter, and upon the assurance by sald Barber Perkins 
that, "if your oratrix should become a member of their famlly, he, the sald 
Barber Perkins, would make her the same as his own chlld, and give her the 
same share of hls estate at his decease as he would to hie other child, Frank 
G. Perkins, the défendant herein." As elsewhere stated in her bill, the prom- 
ise alleged to hâve been made by said Perkins was "to give to your oratrix 
an undivlded one-half of ail the estate, real and i)ersonal, he shquld possess at 
his decease, the same as to his son, Frank G. Perkins, the défendant herein." 
That, in pursuance of such agreement, complainant went to the home of said 
Barber Perkins and wlfe, and became a member of hls famlly, and so con- 
tinued untll her marrlage, which was contracted with the consent and ap- 
proval of the said Barber Perkins. That, after being thus adopted into his 
famlly, her name was changed to Mlnnle 0. Perkins, whlch name she con- 
tinued to beat unto her marrlage, and she was ever afterwards recognized 
as the daughter of said Barber Perkins, and by the défendant as hls sister, 
and always conducted herself as such daughter, yleldlng filial obédience to 
her adopted father and mother, and discharging aU her dutles towards them 
as though she was theIr daughter. The bill sets forth In détail the récogni- 
tion which was acqorded to her by said Barber Perkins and wlfe, agreeably 
to their promise of adoption, and other matters of fact relied upon In proof 
of her relatipnshlp to Barber Perkins and wlfe, whlch she claims to haye 
acqulred by becoming a member of their family under the agreement men- 
tloned. It further appears from the bill that Barber Perkins removed to 
St. Joseph county, Ind., where he died December 13, 1887, leaving real and 
Personal property of large value, situated In the states of Indlana, Michigan, 
Kentucky, and elsewhere, the value of which was upwards of $20,000; that 
administration of hls estate was granted to the défendant, Frank G. Perkins, 
by the circuit court for St. Joseph county, Ind., December 27, 1887; that 
on the llth day of Maroh, 1889, the final account of the défendant as admin- 
Istrator of hls father's estate In Indlana was allowed, and he was dlscharged 
as such administra ter, and thereupon he appropriated to hls own use and 
benefit ail of the estate, real and Personal, of hls deceased father in the state 
of Indlana; that on May 12, 1888, the défendant obtalned letters of adminis- 
tration of the estate of sald Barber Perkins In the state of Mlchlgan, from 
the probate court for the county of Branch, Mich., and. In the course of hls 
administration, flled an inventory m said probate court of the estate, which 
showed that the intestate owned at his decease a house and lot in sald 
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county of the value of $1,200, and hls personal estate inventoried at $3,000. 
The bill further sets forth that on Aprll », 1«S9, an order was made by the 
probate court for the county of Branch adjudging that said défendant was 
the only heir of said Barber Perkins, discharging him as administrator as 
aforesald, and assignlng to him the real and personal property of the estate 
of said Barber Perkins, deceased, in Michigan, and the same passed Into the 
defendant's hands, and has been used and controlled by him as his own from 
that time until thls date, some portions thereof having been sold by him. In 
excuse of the apparent delay of the complainant in prosecuting her suit, com- 
plainant allèges: "That your oratrix, notwithstanding the agreement afore- 
sald made by the said Barber Perkins, to give her one-half of ail the estate 
possessed by him at the time of his decease, in considération of your oratrix 
becoming a member of his famlly, and sustaining to him the relation of a 
daughter during the time aforesald, supposed untll recently that, beeause 
said Barber Perkins had falled during hls lifetlme to exécute a will devislng 
to your oratrix such share or interest in his estate, that your oratrix could 
not enforce the agreement aforesald; but having been advlsed that she was 
mlstaken in thls regard, and believlng the same to be true, she allèges that 
she Is entitled to the performance of the agreement so made upon the part 
of the said Barber Perkins in his lifetlme, to grant and convey to her at hls 
decease an undlvided one-half of the real and personal estate he dled seised of . 
That the said Frank G. Perkins, who has received and has the entire estate 
of the said Barber Perkins, as sole heir at law of said Barber Perkins, is 
obllgated to convey to your oratrix one-half of ail the estate and property 
received by him from his father. Barber Perkins. And that he should corne to 
a just and true aecounting with your oratrix wlth référence to such estate, 
and convey to her one-half of the same that remains undlsposed of, and ac- 
count to her for one-half of the proceeds of the sale of any that has been 
dlsposed of." The prayer for relief conslsts wlth the averments of the bill, 
and asks for an aecounting of the property which has corne Into defendant's 
possession as heir at law of hls father, and the conveyance of one-half thereof, 
and for other relief. 'iTie bill was flled March 11, 1895. To thls bill the de- 
ffendant flled 10 grounds of demurrer. Only the sixth and nlnth of thèse will 
be consldered. Thèse are as follows: "(6) That no satisfaetory excuse or 
reason is shown for the lâches of complainant in maklng and presenting her 
clalm. If such she had, when the estate of the said Barber Perkins was pro- 
bated and settled as set forth in the bill of complalnt." "(9) That, If any 
rlghts ever exlsted In the complainant as alleged In the blU of complalnt, 
they expired by statutes of limitation before the commencement of thls suit" 

Johnson & Dickinson and Thnrber & Stevenson, for complainant 
Oaimpbell & Johnson, for défendant. 

SWAN, District Judge. The theory of this bill is that the com- 
plainant is entitled to a spécifie performance of the contract it sets 
forth, and tiiat equitably the défendant, who has succeeded to and 
received ail the property of his deceased father, should he held to 
be a trustée for the complainant of one-half of the real and personal 
estate which he has received by descent. He appears to hâve been 
in the possession of the property in Indiana since the 27th day of 
December, 1887, and that in Michigan since the grant to him of let- 
ters of administration by the probate court for the county of Branch, 
May 12, 1888. He was discharged from his trust in Indiana March 
11, 1889, and in Michigan April 9, 1889. It thus appears that 
nearly six years had elapsed from the date of his discharge as ad- 
ministrator to the flling of the bill in this cause, March 11, 1895. 
Where spécifie performance of a contract is sought at the hands of 
a court of equity, that tribunal generally exacts from suitors for 
such relief promptness and diligence in the assertion of the rights 
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claimed, and grants or withholds its aid according to the equity 
of the cause presented. Where one has slept long upon his rights, 
the delay must be satisfactorily accounted for and excused; and, 
in order to set the court in motion, it should clearly appear that the 
relief prayed is such as the complainant is equitably entitled to call 
for, and that the delay which has supervened has not injuriously 
affected the party against whom relief is sought. The lapse of time, 
where the delay has been great, and there are no excusatory cir- 
cumstances to palliate it, carries with it a reasonable inference, 
if not a presumption, that the parties and the court hâve not the 
light, and cannot obtain that knowledge of the circumstances sur- 
rounding the transaction sought to be investigated, that a prompt 
and reasonable assertion of the claim might hâve afforded. The 
courts therefore scnitinize with jealousy stale claims and demands, 
especially where death has removed those whose conduct is to be 
investigated, and who necessai-ily were best cognizant of the trans- 
actions involved. Accordingly the équitable rule is that a tardy 
suitor must "set forth in his bill, speciiically, what were the im- 
pedimenta to an earlier prosecution of his claim; how he came to 
be so long ignorant of his rights, and the means used by the respond- 
ent to fraudulently keep him in ignorance; and how and when he 
flrst came to a knowledge of the matters alleged in his bill; other- 
wise the chancelier may justly refuse to consider his case, on his 
own showing, without inquiring whether there is a demurrer or 
formai plea of the statu tes of limitation contained in the answer." 
Badger v. Badger, 2 Wall. 87, 94. The same requirements are made 
in Wood v. Carpenter, 101 U. S. 135; Bank v. Carpenter, 101 U. S. 
567; Harwood v. Kaiiroad Co., 17 Wall, 78; Marsh v. Whitmore, 
21 Wall. 178; Godden v. Kimmell, 99 U. S. 201. While some of 
thèse cases deal especially with the question of fraud, the principle 
which they apply requires the same rule of judgment where the 
complainant makes no charge of fraud, but has been merely négli- 
gent in prosecuting a claim for relief. Brown v. County of Buena 
Vista, 95 U. S. 157; Twin Lick Oil Co. v. Marbury, 91 U. S. 587; 
Hayward v. Bank, 96 U. S. 611; Holgate v. Eaton, 116 U. S. 33, 
6 Sup. Ot. 224; Davison v. Davis, 125 U. S. 90, 8 Sup. Ot. 825; 
Société Foncière et Agricole des Etats Unis v. Milliken, 135 U. S. 
304, 10 Sup. et. 823; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ot. 
873. In the latter case, Mr. Justice Brown, who delîvered the 
opinion of the court, says that the cases which deny relief where 
long delay has supervened in the assertion of rights "ail proceed. 
upon the theory that lâches is not, like limitation, a mère matter 
of time, but principally a question of the inequity of permitting the 
daim to be enforced, — an inequity founded upon some change in the 
condition or relation of the property or the parties." In the cases 
which he cites as illustrative of the doctrine of the courts of equity 
upon the effect of delay, complainants who had postponed action for 
periods ranging from two to seven years were held chargeable with 
lâches, and denied relief. 

It is contended on behalf of complainant in the case at bar that 
it must appear to the court, where lâches is urged as the ground of 
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défense, that détriment has come to the défendant from the delay; 
that his position has been clianged, to his injury, or that he has 
been deprived of evid^^-iice which an earlier prosecution of the suit 
would hâve enabled him to obtain. This position is not tenable. 
ïiiere are cases where a longer delay than is hère complained of 
has been excused by circumstances, where the court could clearly 
see that it has occasioned no préjudice to the défendants, but thèse 
are exceptional. The doctrine of lâches as a défense présumes that 
the lapse of time is constantly destroying the évidence of rights, 
and that the death of witnesses and the loss of documentary 
évidence is its ordinary conséquence. In this case the bill does 
not allège that the défendant knew of the arrangement under which 
it is claimed complainant was taken into the family of Barber Per- 
kins, nor are any acts of concealment or f raud imputed to him where- 
by the complainant was induced to remain quiescent. The only 
apology tendered by the bill for her inaction is: 

"She supposed until recently that, because the said Barber Perkins had 
falled during his lifetime to exécute a will devising to your oratrix sueh share 
or interest in his estate, that your oratrix could not enforce the agreement 
aforesaid; but having been advised that she was mistalien in this regard, and 
believing the same to be true, she allèges that she is entitled to a performance 
of the agreement," etc. 

She does not deny, but by implication admits, that she knew that 
the estate of Barber Perkins was in course of administration both 
in Indiana and Michigan, and that the défendant was asserting his 
right thereto as sole heir to his father, and that upon the close of 
his administration the property was awarded to him by the decrees 
of the probate courts in both states, and he was discharged from 
his trust. Thèse faets were matters of record, of which she had 
constructive notice. She made no movement in her own interest 
for nearly five years after the défendant had been discharged as 
administrator, and the courts had assigned to him the real and Per- 
sonal property of his father's estate. The only exténuation of this 
inaction is, confessedly, her supposition "until recently" that the 
failure of Barber Perkins to exécute a will devising to her the al- 
leged promised interest in his property prevented her from enf orcing 
his alleged agreement so to do. When she came to the knowledge 
that her légal opinion of the efïect of Barber Perkin's intestacy 
was erroneous is not stated, otherwise than by the phrase "until re- 
cently," — an allégation too vague to put a court of equity in motion 
after so long a lapse of time. But, passing the vagueness of this 
allégation, it is impossible to condone, consistently with rules of 
equity, the complainant's failure for nearly seven years to ascertain 
or take counsel upon the facts which she now prefers as a ground 
of relief. A suitor cannot évade the beneficent rule of equity which 
requires promptness and diligence in the assertion of rights by 
pleading and proving his erroneous conception of the law as an ex- 
cuse for delay, especially in a case like this, where no fraud or con- 
cealment is charged upon the person against whom the relief is 
Bought, where it is not claimed that the matters alleged as the basis 
of the suit were known to défendant, and. where the principal act- 
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ors in the transactions sought to be investigated hâve passed away. 
If tlie promise which complainant asks to hâve enforced had been 
made to be performed upon the happening of any other event than 
the death of the promisor, — as, for example, if the alleged agree- 
ment under which complainant says that she assumed the relation of 
a daughter to Barber Perkins had provided that he should, upon 
her arriving at the âge of 21 years, convey to her either the inter- 
est in bas property, or a specifled sum of money, or other considéra- 
tion, — it is clear that it would hâve been necessary, in order to avoid 
the bap of the statute of limitations, to sue upon such a promise 
within the period fixed by that statute, which in actions on simple 
contracta, in Michigan, is six years. The fact that the contract was 
not to be performed until the death of Perkins did not change its 
character, or shorten the time for suing thereon. The cause of 
action upon the agreement set forth in the bill accrued at his death. 
Sword V. Keith, 31 Mich. 263. While a shorter period than that al- 
lowed by the statute of limitations is sometimes held to bar a suit 
in equity, hère the légal remedy has become barred by the statute, 
and the équitable remedy does not survive it. Webster v. Gray, 37 
Mich. 37. The complainant has suffered nearly seven years to 
elapse since the death of Barber Perkins before making her présent 
claim, and she has been thus supine without other excuse than her 
own erroneons notion of the effect of his death intestate upon the 
alleged promise. During ail this time the défendant has presum- 
ably paid the taxes upon the property, and met the expenses of its 
care, in the belief, encouraged by complainant's silence, that his 
title as heir was unquestionable, with no incentive to obtain and 
perpetuate évidence in its conformation, and, so far as the bill 
shows, without protest or complaint on the part of his foster sister. 
Such lâches merit no indulgence. Fraker v. Houck, 36 Fed. 403. 
The case made by the bill is lacking in equity. The demurrer must 
be sustained, and the bill dismissed, with costs. 



CHILDS et al. t. N. B. CAELSTEIN CO. et al. 

(Circuit Court, E. D. Michigan, N, D.) 

No. 3. 

1. Insolvbnt Corpohations— Prefekence to Officbrs. 

The assets of a corporation do not constltute a trust fund for the beneflt 
of its creditors in such a sensé that any disposition thereof to secure an 
antécédent indebtedness in favor of one or more of its oflicers, though 
made while the corporation is still a going concern, and its ofHcers still 
hâve hopes of continuing business, may be set aside at the instance of 
creditors. 

2. Equity Plbading. 

An answer which is responsive to the bill, and dénies its allégations, 
must be taken as true, in the absence of évidence contradictory thereof. 

3. Insolvbnt Corporatiost— Application of Assets. 

The fact that one is président of a corporation is not ground for de- 
privlng him of the right to enforce securlties whieh he holds for the pay- 
ment of his just claims against the company. 
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4. Cbeditoes' Bill. 

A creditors' bill must be preceded by a judgment at law. 
6. Same. 

A few creditors cannot bring a bill for an accountlng and administration 
ot the assets without stating that it is brought on belialf o£ themselves 
and ail the rest o£ the creditors. 

6. Same— Garnishment — Epfect. 

By the Michigan statutes, garnishment proceedlngs do not confer a lien 
upon the money or property in the hands of the garnlshee, so as to en- 
title the plaintiffs therein to the same standing as judgment creditors in 
regard to the right to bring a creditors' bill. 

7. Creditoks' Bill— JtJEisDiCTiON of Eqdity. 

Since, under 3 How. Ann. St. Mich. § 8091, a creditor may, by a garnish- 
ment proceeding, reach property fraudulently conveyed by his debtor, the 
same relief cannot be obtained by a creditors' blU. 

8. Collatéral Sbourity. 

A creditor holding collaterals is not bound to appiy them before enfor- 
cing his direct remédies against a debtor and his effects. 

Bill by Henry B. CMlds and others against tlie N. B. Carlstein 
Company and others. 

Complainants are résidents of Cleveland, and citizens of the state of Ohio, 
and co-partners in business at that place; and the défendant the N. B. Carl- 
stein Company is a corporation organized and existlng under the laws of the 
state of Michigan, having its principal office at Bay City, and, prior to the 
flling of the bill, was engagea in the business of selling, at Wholesale and re- 
tail, dry goods, clothing, and other merchandise, at Bay City, and at the vil- 
lage of Standish, in Arenac county, Mich., having stores at sald places. The 
défendant Miller was prior to Decembor 28, 1894, a stockholder and président 
of said the N. B. Carlstein Company, and is a citizen of Michigan and résident 
of Bay City. Ail of the other défendants are citizens of Michigan and rési- 
dents of Bay City, and with the exception of B^'ranli: S. Pratt, who is trustée 
in the mortgage executed by the Carlstein Company, hereinafter mentioned, 
are creditors of said company and beneflciaries under said mortgage. The 
claim of the complainants against the N. B. Carlstein Company is for mer- 
chandise sold and delivered by complainants since July 1, 1894, to the amount 
of about $3,084.27. For the recovery of this sum, complainants had com- 
menced their suit at law in this court, and Issued a wrlt of garnishment Ui 
aid of the same against Frank S. Fratt, trustée, William H. Miller, and the 
banks above named. 

The bill recites that two of the complainants visited Bay City October 12th, 
and there had an interview with défendant Miller, président of the company, 
in which the latter stated that its crédits had been too largely extended, and 
tberefore the company would be obliged to hâve an extension of time for the 
payment of its debts to complainants; that It was solvent, aad that none of 
its creditors would ever lose by it, and also that the company was eonsidera- 
bly indebted to Miller, and otber statements were then made, as the bill 
charges, for the purpose of inducing complainants to extend the time for the 
payment of their debt, and to obtain further goods on crédit; and that, by 
thèse représentations and statements, complainants had been dlverted from 
demanding and obtaining the negotlable notes of the company, secured by the 
Indorsement of Miller, which he refused to give, on the ground that he had 
never indorsed the paper of the company. Allégations are made upon infor- 
mation and belief of other matters which are put forward by complainants 
as the inducements upon which they acted in açceptlng unindorsed notes of 
the company, for the indebtedness then due, and for granting an extension 
on indebtedness of the company to complainants, which fell due December I, 
1894, and by which complainants were led to sell and deliver additional goods 
Ih November and December, 1894. The Mil avers that October 12, 1894, the 
N. B. Carlstein Company was Indebted to the Commercial Bank of Bay Çlty, 
the Old Second National Bank, and the First National Bank of Bay City, de- 
fendants herein, for an amount exceeding $40,000, for the gréater part oif 
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which défendant Miller had become personally responsible to said banks as 
Indorser, guarantor, or by giving his Personal obligations in some other f orm ; 
that said company was also indebted to the H. B. Claflin Company, of New 
York, to tlie amount of several thousand dollars, and to other parties, for 
goods sold and dellvered, to tlie amoimt of at least !f25,000, and that October 
12, 1894, said N. B. Carlstein Company was insolvent, to tlie knowledge of 
défendant Miller, Its président; that on the 2Sth of December, 1894, there 
was executed and delivered to défendant Pratt, as trustée, for the H. B. 
Claflin Company, the Commercial Bank of Bay City, the old Second National 
Bank of Bay City^ the First National Bank of Bay City, and défendant Mil- 
ler, a chattel mortgage to secure indebtedness amounting, in the aggregate, 
to $92,2i!5.12, and coverlng aU of the goods, mortgages, and other property ojC 
the N, B. Carlstein Company; that on the 29th day of December, 1894, said 
the N. B. Carlstein Company executed and delivered to défendant Miller 
another chattel mortgage upon Its goods, merchandise, and Personal property, 
to secure an alleged addltional indebtedness to said Miller of .f 12,895.68; 
that said banks had, prior to the giving of said mortgage, collatéral security 
for the indebtedness seeured thereby, which was partly the property of the 
mortgagor, and the Jalance that of défendant Miller, who, the bill charges, 
Is also responsible to eaeh of said banks for the payment of said indebtedness 
to it as Indorser, guarantor, or by reason of a Personal obligation in some 
other form, and that the greater part of said indebtedness to said banks was 
incurred before July 1, 1894, and has been seeured from its Ineeption by 
Miller's Personal undertakings; that xhe Pratt mortgage and that to Miller 
were executed by the mortgagor, by its vice président and its secretary; that 
said Miller fraudulently concocted the scheme to appropriate to his own bene- 
flt the assets of said the N. B. Carlstein Company, and for the purpose of giv- 
ing that Company a flctitious crédit, and for that purpose procured the sale 
to the Company, on crédit of the greater portion of the goods, included in the 
mortgage; that défendant Pratt, the trustée in said mortgage, has taken pos- 
session of the mortgaged prpperty at Bay City and Standish, and has been 
selling the goods at those places, and converting the same into cash; that 
Miller has taken concurrent possession with Pratt by virtue of the second 
mortgage, with th,e intent to sell the property in bulk, and to bld the same in 
at said sale, which 's to be had subject to said first mortgage, the resuit of 
which will be thaï Miller wlU become the purchaser of the property for a 
nominal considération, and that it is the purpose and intent of Miller and 
Pratt and of the N. B. Carlstein Company to use the proceeds of the sale 
of property made by Pratt for the purpose of paying such part of the In- 
debtedness to the banks as is necessary to obtain a release of Miller's obli- 
gations and the collatéral security by him given to said banks, and then for 
the payment of other seeured indebtedness, the effect of which will be to 
absorb the assets of the mortgagor for the benefit of seeured creditors; that 
on the 6th of February, 1895, complalnants commenced an action at law 
against the N. B. Carlstein Company for the recovery of its indebtedness to 
them, in this court, and simultaneously instituted garnishment proceedings 
against the défendants in this cause, charging that each of them has in its 
hands, custody, or control the Personal property of said the N. B. Carlstein 
Company, and making the other etatutory allégations necessary to sustain 
such suits in garnishment, which, the blll claims, give the complalnants the 
status of judgment creditors of the N. B. Carlstein Company. The prayer la 
that the court will decree the mortgages and the contracts and obligations 
of the N. B. Carlstein Company to Miller to be fraudulent and void as against 
complalnants and the other unsecured creditors of the company; for an ac- 
counting of the amount due complalnants, and marshallng of the assets 
of the Carlstein Company for their benefit; that the banks may be compelled 
to resort for payment of their claims to the collatéral held by them, Including 
the securities owned by Miller; and that the claims of Miller against said 
Company may be postponed to complalnants and those of the unsecured 
creditors of the company; and that the complalnants' clalm may be decreed 
to be a flrst lien upon the property of the Carlstein Company, except such 
as has been lawfuUy pledged as collatéral before the Issue and service of the 
writs of garnishment. A recelver is also prayed, and the court is asked to 
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enjoin Miller and Pratt from selling, disposing of, or In any manner Inter- 
ferlng with the property covered by the roortgages, and from foreclosing the 
mortgages; and for other relief. 

The bill does not walve an answer under oath. A temporary restraining 
©rder was granted, In pursuanee of Us prayer. Since then each of the défend- 
ants hâve filed their separate answer under oath, denying positively and 
unequivocally ail of the allégations of fraud made in the bill, and ail the ma- 
terial matters upon whlch the prayer for relief is predieated, and further 
avorrlng that the mortgages mentloned in the bill and ail the transactions had 
between the N. B. Carlsteln Company and Its co-defendants, the banks, and 
Miller, which the bill seeks to avoid, were founded upon fuU considération, 
and made In good faith, to secure advances and llabllities of the mortgagor 
corporation, and were had and done In the exercise of the lawful rlghts of the 
parties. 

Brooke & Spalding, for complainants. 

T. F. Shepard, E. A, Cooley, 0. L. Collins, and J. 0. Weadock, for 
défendants. 

SWAliJ, District Judge (after stating the facts). The answera of 
the défendants so fully repel the charges of fraud made by the bill 
that the only matters remaining for examination are the légal ques- 
tions which gorern the case. The obstacles to the maintenance of 
this bill are many and insuperable. Its scheme and theory are 
founded on two propositions, both of which must be established to 
sustain it. The first is that the assets of a corporation constitute 
3. trust fund for the beneflt of its creditors, of so saered a nature 
that any disposition of those assets to secure an antécédent indebt" 
edness in faror of one or more of its ofBcers, even if made in the 
life of the corporation, and while it is still a going concern, al- 
though financially embarrassed, if the same results to the détriment 
of its gênerai creditors, may at their instance be set aside as in- 
équitable; and, second, that, for that purpose, simple contract 
creditors, who hâve begun gamishment proceedings against al- 
leged fraudulent grantees of their debtor, hâve practically acquired 
the standing of judgment creditors, and may resort to a court of 
equity and obtain this redreas. TÎ.ese two propositions are the 
foundations of complainants' case. Other questions are incidental 
and dépendent. 

The first contention is a misconception of the tenure by which a 
corporation holds its property and its control of the same. There 
is no différence between a corporation debtor and an individual 
debtor as to the power of disposition of their property, except as 
the corporation is restricted by its charter or by gênerai rules of 
law. 

As is said in the case of Graham v. Railroad Go., 102 U. S. 148, 
where a like question was involved to that hère presented: 

"A corporation is a distinct entity. Its affairs are necessarily managed by 
officers and agents, it Is true; but, in law, it is as distinct a being as an indi- 
vidual Is, and is entitled to hold property (if not contrary to its charter) as 
absolutely as an individual can hold it. Its authority is the same; its inter- 
est is the same; its position is the eame. Its stockholders may prevent any 
malversation of funds or fraudulent disposai of property on their part. But 
that is done in the exercise of their corporate rights, not adverse to the cor- 
porate interests, but coïncident with them. Whèn a corporation becomes in- 
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solyen^ H te so far clvlUy dead that its property may be admlnlstered as a 
trust fund for the beneflt of Its stockliolders and credltors. A court of equlty, 
at the Instance of the proper parties, will then make those funds trust funds 
which In other clrcumstances are as much the absolute property o£ the cor- 
poration as any man's property is his." 

Speaking of this case, which is characterized by Mr. Justice Brad- 
ley's clearness and accuracy of statement, Mr. Justice Brewer, in 
Hollins V. Iron Oo., 150 U, S. 371, 387, 14 Sup. Ct. 129, says: 

"Ali that it décides is that, when a court of equlty does take Into its pos- 
session the assets of an insolvent corporation, it will adminlster them upo'U 
the theory that they, in equity, belong to the credltors and stockholders, rath- 
er than to the corporation Itself. In other words,— and that is the Idea which 
underlles ail thèse expressions in référence to 'trusts' in connection with the 
property of a corporation,— the corporation Is an entlty, distinct from its stock- 
holders as from its oreditors. Solvent, it holds its property as any individual 
holdfi his, free from the touch of a créditer who has acqulred no lien; free, 
also, from the touch of a stockholder who, though equltably interested in, has 
no légal right to, the property. Becoming insolvent, the équitable Interest of 
the stockholders In the property, together with their conditional liability to 
credltors, places the property in a condition of trust, first for the credltors, 
and then for the stockholders. • • * It Is rather a trust in the administra- 
tion of the assets af ter possession by a court of equlty than a trust attachlng 
to the property as such for the direct beneflt of the creditor or stockholder." 

The learned justice adds later in the opinion: 

"That the cases négative the idea of any direct trust or lien attached to 
the property of the corporation In favor of its credltors, and, at the saine time, 
are entirely consistent with those cases in which the assets of a corporation 
are spoken of as a 'trust fund,' using the term in the sensé that we hâve said 
It was used. » * • The party may deal with a corporation in respect to 
Its property in the same manner as with an individual owner, and with no 
greater danger of being held to hâve recelved into his possession property bur- 
dened with a trust or lien." 

, The same doctrine is also stated by Mr. Justice Gray in Railway 
Co. V. Ham, 114 V. S. 587, 5 Sup. Ct. 1084, with equal accuracy. He 
says : 

"The property of a corporation Is, doubtiess, a trust fund for the payment 
of its debts. In the sensé that when a corporation is lawfully dissolved and ail 
Its business wound up, or when it is insolvent, ail Its credltors are entltled in 
equlty to hâve their debts paid out of the mortgaged property before any dis- 
tribution thereof among the stockholders. It is also true in the case of a 
corporation as In that of a natural person that any conveyance of property of 
the debtor wlthout authority of law, and in fraud of existlng credltors, is void 
as agalnst them." 

This is also as emphatically stated by Mr. Justice Field in Fogg 
V. Blair, 133 U. S. 534, 541, 10 Sup. Ct. 338, 340. This enunciation of 
the rights and powers of corporate debtors is in acfordance with the 
décision of the suprême court of Michigan in the case of Bank of 
Montréal v. J. E. Potts Sait & Lumber Co., 90 Mich. 345, 51 N. W. 
512, in which the earlier décisions of the court are collated. 

Bearing in mind that the N. B. Oaristein Company, the corporate 
debtor, the disposition of whose property is the main question in 
this case, is a Michigan corporation, the signiflcance of this har- 
mony between the fédéral and state courts of last resort is im- 
portant and décisive. The complainants knowingly dealt with 
their debtor as such a corporation, and must be couclusively held 
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to àave contracted witli référence to ail dealings of the corporation 
with its property wàich hâve the sanction of the laws of the state 
under which it exists, and from wMch it dérives its powers. The 
N. B. Carlstein Company, therefore, had a right to deal with its 
property precisely as an individual may, except in those partic- 
ulars in which it is restrained by law, and, as to those particulars, 
its acts are not brought into question. Its authority included the 
power to exécute an assignment for the beneût of its creditors 
(Town v. Bank of River Raisin, 2 Doug. [Mich.] 530), and to prefer 
one crédit or to another. It might also exécute its chattel mortgage 
to secure preferred creditors where such instrument did not pro- 
vide for any transfer to the mortgagee for any other purpose than 
to secure the payment of honest debts. See, also, Hills v. Furni- 
ture Co., 23 Fed. 432; Brown v. Furniture Co., 7 C. 0. A. 225, 58 
Fed. 286. In the case at bar, as in that in 90 Mich. 345, 51 N. 
W. 512, the corporation had not ceased to be a going concern at 
the time that the mortgages were given, nor had ita offlcers aban- 
doned hope of continuing business. It is this fact which distin- 
guishes this case from Manufacturing Co. v. Hutchinson, 11 0. C. 
A. 320, 63 Fed. 496, which, in important particulars, is an authority 
for the conclusions hère reached. The Mil, it is true, charges that 
the corporation had no expectation at the time of the exécution of 
the chattel mortgages of further carrying on its business; but this 
is denied by the answer under oath, which was not waived by the 
bill, and, even if it were, the complainants cannot deprive the an- 
swer, when thus verifled, of its ordinary effect. Cléments v. Moore, 
6 Wall. 299, 314. If a plaintifl in equity fails to expressly waive 
the oath of the défendant to his answer, the answer must be given 
under oath, and is évidence. Conley v. Nailor, 118 U. S. 127, 134, 
6 Sup. et. 1001, 1005. But, independent of thèse authorities, the an- 
swer, being responsive to the bill and denying its allégations, must be 
taken as true upon this hearing. Vigel v. Hopp, 104 U. S. 441; 
Carpenter v. Insurance Co., 4 How. 185; File Co. v. Garrett, 110 
U. S. 288, 4 Sup. et. 90; Morrison v. Durr, 122 U. S. 518, 7 Sup. 
et. 1215. Under the authority of Bank of Montréal v. J. E. Potts 
Sait & Lumber Co., supra, the assets of a Michigan corporation 
do not become a trust fund for pro rata distribution among ail 
of its creditors until steps are taken under the provisions of chapter 
282, 2 How. Ann. St. The case last cited is also définitive of the 
powers of corporations in their dealings with their offlcers, and is 
in consonance with the décisions of the suprême court of the United 
States upon that point. 

The fact that Miller was the président of the corporation in no de- 
gree impairs his title to the securities which he holds for the pay- 
ment of his just claims against the company. That he is its créd- 
iter is clear, and that he is also contingently liable as indorser or 
guarantor of its indebtedness to the banks and others, and has oth- 
erwise become personally liable for debts of the corporation in 
case the latter should fail to meet its obligations, is established 
beyond ail question. That he incurred thèse obligations in an hon- 
est endeavor to aid the company in which he was interested, and 
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doubtless at times when it was in extrême need of financial as- 
sistance, and that, so far as appears upon the hearing, he bas taken 
no advanlage of its necessities or of his position as its président 
and director in obtaining the security he holds, and, in sbort, that 
lie is an honest créditer of the corporation, are ail facts which sus- 
tain his claim to payment of his debt. The fact that he is the 
président of the Company is neither légal nor équitable ground per 
se for deprivlng him of the right to enforce securities honestly ob- 
tained, or putting him upon a worse footing, in any respect, tha» 
other creditors of his debtor. This bas so long been the law of 
Michigan, as held by the suprême court of the state, and equally 
the doctrine of the suprême coui*t of the United States, that it may 
be fairly regarded as legally notifled to ail persons dealing with cor- 
porations. Kendall v. Bishop, 76 Mich. 634, 43 N. W. 645; Oil Oo. 
V. Marbury, 91 U. S. 587. In the latter case it is characteristically 
said in the vigorous language of Mr. Justice Miller: 

"While It Is true that the défendant, as a director of the corporation, was 
bound by ail those rules of eonsclentious falrness which courts of equity hâve 
imposed as the guides for the dealings in such cases, it camiot be maintained 
that any rule forbids one director among several from loaning money to the 
corporation, when the money is needed, and the transaction Is open and other- 
wise free from blâme. No adjudged case has gone so far as thls. Such a 
doctrine, while it would afford little protection to the corporation against 
actual fraud or oppression, would deprlve it of the aid of those most inter- 
ested in giving aid Judiciously, and best quaUfled to judge of the necessity of 
that aid, and of the extent to which it may be safely given." 

Thèse remarks are strikingly applicable to the relations of de- 
fendant Miller to the corporation, He was its président and a 
large holder of its stock. It is conceded that no one had a greater 
interest in its success, and therefore none could bave a stronger 
motive than he, in promoting, by ail means in his power, the conduct 
of its business and the maintenance of its crédit to which he seems 
to hare pledged his indiyidual property to a large amount. It is 
obvious, also, that the only fund to which he can resort for pay- 
ment of his debt is the property of his debtor. There is no équita- 
ble principle which would require him to stand by in silence, and 
witness the appropriation by others, who bave no lien, of the prop- 
erty which his courage and means hare preserved. The enforce- 
ment of his security is the only mode left him to make his money, 
and this is obviously, upon the facts stated in the bill, a scanty 
fund. But, whatever its amount, he should not be restrained 
from realizing it. 

2. The second position urged in support of the bill is clearly ill 
founded. The complainants are simple contract creditors of the 
N. B. Carlstein Company. Their claims hâve not been reduced to 
judgment, and they hâve no express lien by mortgage, trust deed, 
or otherwise. The gênerai rule is well settled that a creditors' 
bill must be preceded by a judgment at law, and cannot be main 
tained before an attempt has been made to collect such judgment 
by the issue of exécution thereon. Jones v. Green, 1 Wall. 330; 
Adler v. Fenton, 24 How. 407; Day v. Washburn, Id., 353; Taylor 
V. Bowker, 111 U. S. 110, 4 Sup. Ct. 397; Tube Works Co. v. Ballou, 
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146 U. S. 517, 523, 13 Sup. Ct. 165; Bank v. Dwight, 83 Mich. 189, 
47 N. W. 111. "Such creditors," says Mr. Justice Brewer in Hol- 
lins V. Iron Co., supra, "cannot corne into a court of equity to obtain 
the seizure of the property of their debtor, and ils application to th.e 
satisfaction of their claims, notwithstanding the statute of the 
state may authorize such a proceeding in the courts of the state. 
The line of demarkation between équitable and légal remédies in 
the fédéral courts cannot be obliterated bv state législation." To 
the same effect is Cates v. Allen, 149 U. S. 451, 13 Sup. Ot. 883, 977; 
Scott T. Neely, 140 U. S. 106, 11 Sup. Ct. 712. It is observable, 
also, that a creditors' bill should be brought for the benefit of the 
complainant and ail other creditors similarly situated who may 
corne in and become parties to the cause and présent their rights. 
"A few creditors will not bè permitted to bring a bill of this sort 
for an accounting and administration of the assets without saying 
in the bill that it is brought on behalf of themselves and ail of the 
rest of the creditors." Story, Eq. PI. p. 104, § 99; Brown v. Rick- 
etts, 3 Johns. Ch. 553-555; Homor t. Henning, 93 U. S. 233; Pull- 
man T. Stebbins, 51 Fed. 10. This équitable requirement is not 
met by the bill in this case, the ninth paragraph of which prays 
"that the collatéral security in the hands of the banks aforesaid, 
including such securities as are the property of said Miller, should 
be applied to the payment of any indebtedness of said the N. B. 
Carlstein Company to said banks, and the other property of said 
the N. B. Carlstein Company should be applied, flrst, to the pay- 
ment in full of the indebtedness of said company to complainants, 
and that the remainder thereof should be distributed pro rata 
among the other creditors of said company, including said banks." 
This is not an offer on the part of complainants to do equity, but 
in terms asks a préférence which has no equity to commend it. 
The authorities last cited are persuasive that the want of this es- 
sential feature of the bill, and, a fortiori, the inéquitable préfér- 
ence asked in the paragraph quoted, are fatal defects. But we do 
not rest our décision upon that ground alone, but pass to the con- 
tention made by complainants that the institution of garnishment 
proceedings against the défendants entitle the complainants to prac- 
tically the same standing accorded by courts of equity to judgment 
creditors, by giving them a lien upon the property and moneys gar- 
nished. 

Garnishment proceedings are sometimes loosely referred to as 
conferring a lien upon the money or property in the hands of the 
garnJshee. However this may be under statutes which give the 
proceedings that effect, it cannot be asserted under the garnishment 
law of Michigan. Their express provision is (3 How. Ann. St § 
8059) that: 

"From the time of the service of the writ, the garnishee shall be deemed 
Uable to the plaintlfC to the amount of monies, goods, chattels, and effects 
under his control belongiug to the principal défendant or of any debts due or 
to become due from such gamishee to the principal défendant or of any judg- 
ment or decree in favor of the latter against the former, and for ail property, 
Personal and real, money, goods, évidence of debt or effects of the principal 
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défendant whlch such gamlshee défendant holds by conveyance, transfer, 
or title that Is vold as to the credltors of the principal défendant and for the 
value of ail property, Personal and real, money, goods, chattels, évidences of 
debt or efCects of the principal défendant wUch such garnishee défendant 
received or held by a conveyance, transfer or tltle that was void as to credlt- 
ors of the principal défendant and such gamlshee défendant shall also be 
llable on any contingent right or clalm agamst him in favor of the principal 
défendant." 

Apparently, the sole purpose and effect of this statute was to 
add to the liability of the principal défendant the personal respon- 
sibility of the gamishee for the property of the debtor, of any de- 
scription, in the hands of the garnishee at the time of the service 
of the writ. 
By section 8068 of the same statute it is provided that: 
"The afladavlt for the writ of garnishment shall be held and considered as 
a déclaration of the plaintiflf In trover agalnst the gamlshee as défendant 
where the garnishee is chargeable for property and for money had and re- 
ceived when he Is chargeable upon Indebtedness agalnst the gamishee." 

Manifestly, neither of thèse actions contemplâtes the enforce- 
ment of a lien, but simply the application of the plaintiff's demand 
when that is established, and, altematively and contingently, the 
Personal liability of the garnishee. Authority is conferred by the 
statute for the issue of exécution, and its levy upon the property, 
money, and effects in the hands of the garnishee when serred; and 
his failure to expose for exécution such property and effects after 
the plaintiff has become entitled to levy thereon renders the gar- 
nishee défendant personally liable in his own goods and estate to 
the amount of such judgment. 

The statute regulating attachments (section 7994, 2 How. Ann. 
St. Mich.) expressly enacts: "Such attachment shall bind the goods 
and chattels so attached from the time they were attached." There 
seems to be no équivalent enactment in the garnishment act, — noth- 
ing which expressly or by implication créâtes an incumbrance on 
the property which would adhère to it if transferred. But even 
if it were conceded that this statutory proceeding, by the analogy 
of its effect upon the property of the debtor to that of a statutory 
or contract lien, appropriâtes the property to the use of the créditer 
sub modo, this would not avail the complainants, who seek to make 
it the foundation of equity jurisdiction. The very completeness 
and amplitude of the statutory remedy by garnishment is the stron- 
gest possible déniai of complainants' right to supplément those pro- 
ceedings by a concurrent suit in equity. 

By section 8091, 3 How. Ann. St. Mich., it is provided that: 

"If any person gamlshed shall hâve in his possession any of the property 
aforesaid of the principal défendant which he holds by a conveyance or tltle 
that Is vold as to credltors of the défendant, or if any person garnished shajl 
hâve received and disposed of any of the property aforesaid of the principal 
défendant, which is held by a conveyance or title that la void as to credltors 
of the défendant, he may be adjudged liable as garnishee on account of such 
property and for the value thereof, although the principal défendant could not 
hâve maintained an action therefor agalnst him." 

This section was eonstrued in Heineman v. Schloss, 83 Mich. 158, 
47 N. W. 107, as enabling the créditer, by and through the agency 
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of a garnishment proceeding, to reacli, and subject to th.e payment 
of Ms judgment against the principal debtor, property, or the pro- 
ceeds thereof, which the garnishee might hold by conveyance or 
title tbat was fraudaient as to créditera of such debtor; and it was 
held that its effect was not to enlarge the liability of the défend- 
ants, but to render them liable at law, instead of in equity as 
formerly. This construction was followed in Treusch v. Otten- 
burg, 4 C. C. A. 629, 54 Fed. 867. 

Instead, therefore, of the proceedings in garnishment, put for- 
ward as the basis of complainants' rlght to équitable aid, inuring 
to their beneflt, their necessary effect and opération are exactly 
the contrary. The remedy they hâve sought as subsidiary to their 
status as suitors in equity is in itself "a plain, adéquate, and com- 
plète remedy at law," whose perfect adaptation to the investigation 
of the issues hère tendered proMbits the exercise of equity juris- 
diction in this cause; If Miller or Pratt and other of the défend- 
ants are holding the property conveyed by the chattel mortgages, 
and those instruments are void or claimed to be so by complainants, 
the garnishment act furnishes machinery as efficient for the as- 
certainment of that fact as that aflorded by a court of equity. See, 
also, Fearey v. Oummings, 41 Mich. 376, 1 N. W. 946; Crippen v. 
Fletcher, 56 Mich. 389, 23 N. W. 56. 

In Killian v. Ebbinghaus, 110 U. S. 568, 573, 4 Sup. Ct. 235, quot- 
ing from Hipp t. Babin, 19 How. 271, 278, the court says: 

"That whfiiiever a court of law Is compétent to take cognlzance of a rlght 
and has power to proceed to a judgment whlch affords a plain, adéquate, and 
complète remedy wlthout the ald of a court of equity, the plalntlff must pro- 
ceed at law, because the défendant has a constltutlonal rlght to a trial by 
Jury." 

This principle, thpugh there applied to an ejectment bill, is ob- 
viously of equally direct bearing in this case; and it is there fur- 
ther held that the objection to the jurisdiction may be enforced by 
the court sua sponte, though not raised by the pleadings or sug- 
gested by counsel. The foUowing cases are instances of the appli- 
cation of the same doctrine: Wright t. Ellison, 1 Wall. 16; Oel- 
richs V. Spain, 15 Wall. 211; Buzard v. Houston, 119 U. S. 347, 351, 
7 Sup. Ot. 249; Whitehead v. Shattuck, 138 U. S. 147, 11 Sup. Ct. 
276; Mills t. Knapp, 39 Fed. 592. 

A further objection to the maintenance of this suit, because of 
any supi>osed interest in the property of the corporation acquired 
by the garnishment proceedings, is suggested by the possible failure 
of the complainants in those proceedings. The issue in those 
cases is friable before a jury, by the express terms of the statute; 
and, as the remedy is purely légal and statutory, the défendants 
cannot be deprived of their constitutional right to such trial. It 
rànnot be assumed in favor of the jurisdiction of this court that 
the plaintiffs will prevail in such trials at law. If complainants 
fail, the only ground which they urge as giving them a standing to 
invoke équitable relief is disproved, and the effect of the proceed- 
ings, both hère and at law, will be made doubly disastrous to the 
défendants. The court itself would be put in the humiliating posi- 
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tion of having entertained a jurisdiction which a court of equally 
plenary powers, in another form of prooeeding, to whose jurisdic- 
tion complainants flrst resorted, had pronounced altogether base- 
less. If plaintifEs should prevail in the garnishment suite, tlieir 
success will hâve demonstrated tliat the aid of a court of equity 
was not 'needed for tkeir relief. In either event the resuit to th.e 
défendants must necessarily be most unfortunate, and the injustice 
of harassing them with double litigation for the same cause of ac- 
tion would be undeniable. Added to this is the fact that the claims 
of the défendant banks are indisputably valid, and the yalidity of 
their mortgage securities is not attacked. The only relief sought 
against them is that they may be compelled to surrender some of 
the securities which they hold for the debts covered by the mort- 
gage; and this, too, at the instance of creditors who hâve no lien 
upon the property of the mortgagor, nor any claim which can be 
maintained against the person whose obligations they ask may be 
thus indirectly appropriated to the use of themselves, in préférence 
to other unsecured creditors of the N. B. Carlstein Company. The 
bill reveals no spécial considérations which ought to take com- 
plainants' case out of the gênerai rule that a creditor holding collat- 
éral s is not bound to apply them before enforcing his direct remé- 
dies against the debtor and his effects. Lewis v. U. S., 92 U. S. 618. 
Without considering other questions which were discussed upon 
the argument, it is sufiflcient to say that the reasons already given, 
and especially the want of equity and the adequacy of the garnish- 
ment proceedings to afford complainants ail the relief to which they 
are entitled, compel the dismissal of the bill. The restraining or- 
der in this case was improvidently granted, and is vacated and set 
aside. The injunction is denied, and the bill is dismissed, with 
costs. 



HOLTON et al. v. GUINN. 

(Circuit Court, W. D. Missouri, W. D. September 28, 1896.) 

No. 1,964. 

1. Partnbbship bbtween Tenants in Common— Evidence. 

One L., having purchased an option on land, Induced défendant to tuT- 
nish the purehase money and take the deed,— thelr agreement recltlng that 
défendant owned the land; that Ij. should prospect the land for ores; 
that expenses, losses, and profits arlslng from the worklng of the land 
should be divided;,and that h. should hâve the right to purehase of de- 
fendant any interest in the land, by paying the proportlonate part of the 
price paid by défendant, he to receive a deed for a one-half interest In case 
he paid half the price of the land, or in case the proceeds from worklng 
the land equaled such price. Held, that there was no partnership In the 
land. 

2. Same. 

Acts of tenants In common will be referred to that relation, when possi- 
ble, rather than to an alleged partnership. 
8. Samb. 

An habendum clause in a deed of a half interest by the owner of the whole 
Interest, readlng, "To hâve and hold the same * * * so that nelther the 
sald parties of the first part, nor their heirs, nor any person or persons for 
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them or in thelr name or behalf, shall or wlll hereafter claim or demand 
any right or tlfle to the aforesald premlscs or any part thereof, but they 
and every one of them shall by thèse présents be excluded and forever 
barred," is ineonsistent wlth the Idea of a partnershlp between grantor and 
grantee. 

4. Same. 

The fact that tenants In common of land conducted minlng opérations 
thereon, leased part of it for sueh purpose, cultivating part of it as farm 
lands, and that one of them listed it for taxation in the name of the two, 
and paid taxes thereon, and made concessions for railroad rlghts of way 
thereover, does not necessarily show partnership between them. 

5. Bame. . , ^ . j . 

A partnership may exist between tenants in common of land, in conduct- 
ing business thereon, without affectlng the légal status of the land. 

6. Abatement of 801T— Another Action Pending. 

The pendency of administration proceedings in the state probate court 
does not bar proceedings In the fédéral courts Involvlng the same issues. 

Everett W. Pattison and G. & A. E. Spencer, for complainant. 
Thomas & Hackney and Karnes, Holmes & Krauthoff, for défend- 
ants. 

PHILEPS, District Judge. This cause is submitted on the proofs 
and the briefs of counsel. The important question to be decided 
is, were Lloyd and Guinn co-partners in business; and, if so, did 
the land in question belong to the parties as partners, so that on 
the death of Lloyd the right of possession thereto devolved upon 
Guinn, as surviving partner, for the purpose of winding up and ad- 
ministering the partnership estate? Real estate may, the same 
as personalty, become the subject of partnership. It is wholly a 
matter of intention and agreement among the owners of the land. 
It may be created by paroi agreement. But, because of the im- 
portance and dignity which the law attaches to landed property, 
the évidence which will transmute the deeded title into an équita- 
ble estate, as a mère asset, for the beneflt of parties not named in 
the grant, is justly required by the courts to be most persuasive and 
absolute. The origin of the business relation between Lloyd and 
Guinn is important. Lloyd conceived the idea of the acquisition 
of this land, as he thought it contained lead and zinc ore; and he 
made an option contract with the owner of the land for its pur- 
chase, paying thereon |100, with the stipulation that if he paid 
the residue (between |5,000 and $6,000) within a given time the 
?100 should be credited as a part of the purchase money, but if he 
failed to make such payment then the flOO should be forfeited to 
the vendor. Being without the means to consummate the pur- 
chase, he induced the défendant, Guinn, who possessed ample 
means, to furnish the purchase money, and take the deed therefor 
to himself. Thereafter the following written contract was made 
between Lloyd and Guinn: 

"Whereaa, J. C. Guinn, of the county of Jasper and state of Missouri, is the 
owner of the following deseribed real estate, situate in said county and state, 
to wit: The west half of the northwest quarter, and the west half of the 
Southwest quarter, of section thirteen (13), and the east half of section four- 
teen (14), in township twenty-seven (27), of range thlrty-three (33), the sald 
Guinn having paid therefor the sum of six thousand dollars: Now, thia 
v.76F.no.l — 7 
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writing witnesseth: That the said J. O. Guinn and Elijah Lloyd, of sald conn- 
ty and state, hâve agreed and contracted wlth and between . each other as 
follows: Ist. That the said land above descrlbed shall be examlned and pros- 
pected for minerais and lead ore, especially the latter, and, if any of the val- 
uable minerais and ores are found in and upon sald land in paying quantifies, 
the same shall be mined, and the product thereof marketed, and that the said 
Lloyd shall proceed without unreasonable delay to prospect said land, and 
give his personal attention to the same. 2nd. That each of the parties hereto 
shall share equally in ail expansés, losses, and profits growihg eut of, and at- 
tendant upon, the business contemplated by this agreement. 3rd. That the 
said Lloyd shall hâve the right to purchase of the sald Guinn the one-half in- 
terest, or any proportionate part of one-half interest, of sald land, during the 
oontinuance of this contract, by paying therefor the portion of the sum of said 
purchase prlce which shall be equal to the portion of the interest in said land 
purchased by the said Lloyd; the sum to be paid by the said Lloyd to draw 
Interest at the rate of ten per cent, per annum from the date of the purchase 
of the sald land by the said Guinn until the same shall be paid by the said 
Lloyd. 4th. That, if part of said land shall be sold for an amount equal 
to the sald sum of six thousand dollars, then the said Lloyd shall be deemed 
to own an undlvldeâ half Interest In the balance of said land, and entitled to 
a deed of conveyance therefor, conveylng such tltle as the sald Guinn now 
has to said land. 5th. That whenever the profits arislng from mining opéra- 
tions, or the sale of a part of sald land, as contemplated by this agreement, 
shall hâve amounted to the sum of six thousand dollars, and the sald Guinn 
shall hâve recelved the same, together wlth ten per cent, interest thereon from 
the date of the purchase of sald land by the said Guinn untll he recelves the 
same, then the said Lloyd shall own an undlvlded half interest In ail the land 
remaining unsold, and hâve and recelve from the sald Guinn a deed of con- 
veyance conveylng to the said Lloyd such undlvlded half Interest, and such 
tltle thereto as the said Guinn now has. 6th. That each of the said parties 
to this agreement respectively binds himself, hls helrs, executors, and admln- 
Istrators, to a due and faithful performance of the terms, conditions, and 
stipulations of this contract, and that neither one of sald parties shall assigu 
or transfer hls interest herein without the wrltten consent of the other party 
Indorsed hereon or attached hereto. 

"In wltness whereof, we hâve hereunto subscrlbed our names this 26th 
day of March, 1874. John 0. Guinn. 

"Elijah Lloyd." 

The plain purport of ail which is that G-uinn was willing to risk 
his money in the land, and trust to the skill and labor of Lloyd in 
dereloping and operating the property in the interest of both, where- 
by Guinn was to get back ail the purchase money, with 10 per 
cent, interest thereon, and then own an undivided one-half of the 
land. Ail that Lloyd did was under and in exécution of this con- 
tract, up to May 28, 1883, when, on settlement between the parties, 
it was ascertained that the usufruct of the land had yielded suflB- 
dent to repay to Guinn the whole of the original purchase money, 
with 10 per cent, interest thereon, which amount was then paid 
over to him by Lloyd, and Guinn executed to Lloyd the required 
deed for an undivided one-half interest in the land. There is no 
prêteuse that the written contract between Lloyd and Guinn, dur- 
ing its life, was altered or varied by agreement of the parties or 
otherwise. I fail to flnd in the testimony submitted that any of 
the acts doue by Lloyd prior to the 28th day of May, 1883, were 
not reasonably referable to the spirit of the terms of the written 
contract. Predicated of this contract, certainly there can be no 
claim sustained that prior to the 28th day of May, 1883, there was, 
inter sese, a partnership in the real estate, even if it can be main- 
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tained that a partnership existed at ail between Lloyd and Guinn. 
The contract itself interdicts the idea of an intended co-partnership 
in the land. While Lloyd paid $100 to bind tlie option contract, 
there is no ground for claiming that he advanced so much on ac- 
count of the joint interests of himself and (Juinn; for at that time 
Guinn was not known, or even thought of, in the deal. Xnd, when 
the parties came to the written agreement, Lloyd seems not to hâve 
asked that this |100 be considered, but, in effect, consented that 
the title to the land should be vested in Guinn, and that he (Lloyd) 
should not hâve or assert any share therein, except on the sole 
condition that he should pay to Guinn $6,000, vs^ith 10 per cent, 
interest thereon up to the time of payment. The right of sale of 
any part of said land was reserved to Guinn by the fourth para- 
graph of the contract. That such arrangement does not create a 
partnership in the land the following authorities clearly establish: 
Gordon v. Gordon, 49 Mich. 502, 13 N. W. 834; Wheatley's Heirs v. 
Calhoun, 12 Leigh, 264; Alexander v. Kimbro, 49 Miss. 529; Ashby 
V. Shaw, 82 Mo. 76; Donnell v. Harshe, 67 Mo. 170; 1 Bâtes, Partn. 
§§ 286, 287; Crawshay v. Maule, 1 Swanst 495, 518, 523. It is true 
that the second paragraph of the contract déclares "that each of the 
parties hereto shall share equally in ail expenses, losses, and profits 
growing ont of, and attendant upon, the business contemplated by 
this agreement." The meaning and purpose of which, as applied 
to the whole contract, was that Lloyd was to manage and operate 
the property at the joint expense of the two parties, the losses and 
profits, if any, to be shared equally between them; but, as dé- 
cisive of the fact that it was not the intention of Guinn that the 
land should thereby become partnership estate, the contract ex- 
pressly recites, in the opening preamble, that "J. C. Guinn, of the 
county of Jasper and state of Missouri, is the owner of the » ♦ • 
real estate"; and then the third paragraph expressly nrovides that 
Lloyd might become part owner when Guinn should be paid $6,000 
and interest. By the very terms of the habendum clause in Guinn's 
deed to Lloyd, he excluded the thought of any partnership inter- 
est then subsisting in the land: 

"To hâve and to hold the same, wlth ail the rlghts, Immunities, privilèges, 
and appurtenances thereto belongiug, unto the said party of the second part, 
and his heirs and assigns forever, so that neither the said parties of the flrst 
part, nor their heirs, nor any person or persons for them or in their name or 
behalf, shall or will hereafter claim or demand any right or title to the afore- 
said premises, or any part thereof, but they and every one of them shall by 
thèse présents be excluded and forever barred." 

By opération of law, on the exécution and delivery of this deed 
Lloyd and Guinn became tenants in common of the land. If the 
land because a partnership estate, it was because of an agreement 
thereto between the parties, entered into subséquent to the création 
of the joint tenancy. In a case thus situât ed, a partnership in the 
land, as between the alleged partners, does not resuit by implica- 
tion of law. It must be created by agreement. Dunham v. Love- 
rock, 158 Pa. St. 203, 27 Ail. 990. As there is in évidence no ex- 
press contract, if found at ail it must be implied in the acts and 
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dealings between the parties. As held by the suprême court of tMs 
State in Thompson v. Holden, 117 Mo. 127, 22 S. W. 907, in order 
to transform real estate from its usual cbaracter into personalty, 
the intention to do so should be made very clearly to appear, and 
the circumstances relied on to évidence such transformation must 
be such as "fairly excldde every construction under which the prop- 
erty can retain its usual characteristic of real estate." It is not 
easy to ând any valuable act done by the parties after the delivery 
of the deed, in May, 1883, evidencing an intention to couvert the 
realty into a partnership asset, materially différent from what pre- 
ceded. After receiving his deed from Guinn, Lloyd seems to hâve 
proceeded with the business about as theretofore, nemine contra- 
dicente. Being tenants in common, there was, by opération of law, 
the unity of possession in each of the parties. And it is a recog- 
nized rule of law in such cases that, where the conduct and acts of 
the parties in dealing with the estate may with reason be referred 
to the olïice of a tenant in common, the courts, in construing those 
acts, will prefer to attribute them to that relation. Dunham v. 
Loverock, 158 Pa, St. 197, 27 Atl. 990. , As said by Judge Napton 
in Donnell v. Harshe, 67 Mo. 172: 

"It is essential to a partnership tliat there be a community of interest in 
the subject of It, and thls community of Interest must not be that of mère 
joint tenants, or tenants in common." 

So it was said bv Mr. Justice Meld in Thompson v. Bowman, 6 
Wall. 317: 

"The faet that real property Is held In the joint names of several owners, 
or in the name of one for the beneflt of ail, is no évidence of co-partnership 
between them with respect to it. In the absence of proof of its purchase with 
partnership funds for partnership purposes, real property standing in the 
names of several persons is deemed to be held by them as joint tenants, or 
as tenants in common; and none of the several owners possess authority to 
sell or bind the interest of his co-owners." 

The prominent acts relied upon by the défendant to évidence the 
existence of a partnership in the real estate are as follows: Con- 
ducting mining opérations on the land; leasing part of it for such 
purpose; cultivating it as farm lands; giving it in to the assessor 
of the county by Lloyd in the name of the joint owners; paying 
taxes thereon; and making concessions, after consultation with 
Guinn, for railroad rights of way over the land. Certainly thèse 
are acts not only consistent with the office of a tenant in common, 
but perfunctory. The keeping of books by Lloyd, who was in 
charge of the property and the business, keeping account of ex- 
penditures and incomes attending the use of the premises, were no 
more than what the law would exact between such joint owners. 
Gordon v. Gordon, supra; Wheatley's Heirs v. Calhoun, 12 Leigh, 
264; Alexander v. Kimbro, 49 Miss. 529. Guinn cannot be heard 
to complain that Lloyd consumed or exhausted a portion of the 
freehold for mining, or leasing for mining purposes, inasmuch as 
he consented thereto, and lays claim to the profits. The construc- 
tion and maintenance on the land of pumping machines, as aids for 
mining opérations conducted thereon, are referable to the relation 
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of co-tenancy as much as to that of co-partners. It miglit be con- 
ceded, for the purpose of this case, that a partnership existed be- 
tween the parties in conducting a business on thèse lands, with- 
out affecting the légal status of the land or property, for the sep- 
arate properties may be employed in partnership business. Mc- 
Crary v. Slaughter, 58 Ala. 230-234; Deyerle v. Hunt, 50 Mo. App. 
541. To hold that this land became a partnership asset, it must be 
found that while Lloyd was conducting the business he could hâve 
disposed of the whole property, the interest of himself and Guinn, 
"for its purposes." That such was not in the contemplation of 
Guinn himself is évident, in the flrst instance, from the written con- 
tract between him and Lloyd, and, in the second place, by the deed 
he made to Lloyd in May, 1883. Only a minor portion of the land 
was ever used for mining purposes, and what was so used was prin- 
cipally under leases to tenants, — acts which a tenant in common 
could do without clothing him with the character of a partner. My 
conclusion is that the land in question was not a partnership as- 
set, and is subject to partition and the assignment of the widow's 
dower, and therefore the spécial answer of the défendant is not 
sustained. 

The proceedings being conducted by Guinn in the probate court 
of Jasper county, in this state, in administration as a surviving 
partner, whereby he is seeldng to treat this land as a partnership 
estate, and subject it to sale for the payment of a large balance 
claimed in his favor as on accounting between partners, is no bar 
to this proceeding. It is at most but a proceeding in a probate 
court in administration in another Jurisdiction, pendente lite. Stan- 
ton V. Embrey, 93 U. S. 548; Insurance Co. v. Brune's Assignée, 
96 U. S. 588; Crescent City Live-Stock, Landing & Slaughterhouse 
Co. V. Butchers' Union Live-Stock, Landing & Slaughterhouse Co., 12 
Fed. 225; Briggs v. Stroud, 58 Fed. 720. The matters of spécial plea 
are therefore overruled, with direction to the défendant to make an- 
swer to the Mil on its merits by the 15th day of October next, if he de- 
sires to make further contention. 



WALKBK et al. v. KINNARB. 

(Circuit Court of Appeals, Seventh Circuit. October 5. 1896.) 

No. 296. 

Rbperbnce to Master — Construction. 

An order tliat claimant's pétition, ttie answer ttiereto, and his repllca- 
tion "be, and tlie same are hereby, referred to" a master in cliancery, 
"to talie proof of tlie issues joined in said pétition, answer, and replica- 
tlon, and to report tlie same to ttiis court, with his conclusions thereon as 
to the amount of damages, if any, whicli" the claimant is entitled to re- 
cover under said issues, refers the whole case to the master, and not 
merely the question of damages. 

FiNDiKQS BY Master — Rbvtew. 

The findings by a master upon a référence, by consent of the parties, 
are to be treated as presumably correct. 
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3. Accident at Crossing— Négligence. 

Defendant's violation of duty in failing to lower the bars at the cross- 
ing, or to hâve a flagman there présent, is not ground for recovery against 
it on account of Injuries to one wtio had full notice of the approaching 
train in time to avoid any injury tlierefrom. 

4. SaME— CONTRIBUTOBY NEGLIGENCE. 

Deceased, coming from the north, reached the crossing, where there 
were a number of traclis, just as a train reached it from the west on the 
second track, and, in order to cross in front of it, turned, and ran south- 
easterly diagonally over the Street and first two traclss, and in front of 
the engine. He then crossed the third traclî, and was killed by an en- 
gine on the fourth track, also coming from the west, a little behind the 
engine • of the train. ïhe engine's headlight was lighted, and its bell 
ringing, and the engineer reversed the engine on seeing deceased. It ■^as 
quite dark at the time, a drizzling rain and snow failing, and deceased 
knew the locallty and the frequency wlth which trains passed. Held, that 
his négligence contributed to his death. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Bill by the Union Trust Company of New York against the Atchi- 
son, Topeka & Santa Fé Railroad Company to foreclose a mortgage. 
Aldace F. Walker and John J. McCook were appointed receivers in 
such proceeding, and thereafter Frank T. Kinnare, administrator of 
Joseph P. McMullen, deceased, flied an intervening pétition to re- 
cover damages for the death of his intestate. From a decree in favor 
of said intervener, the receivers appeal. Eeversed. 

The Union Trust Company of New York, on the 2ad day of December, 1893, 
filed its bill in the circuit court of the United States for the district of 
Kansas, against the Atchlson, Topeka & Santa Fô Railroad Company, seek- 
ing foreclosure of a mortgage upon its railroad, and for the appointment of 
receivers, aiid on the same day receivers were appointed, pursuant to the 
prayer of the bill ; the appellants being the survivors or successors of the ap- 
pointées. The order of appointment directed the receivers, among other 
things, to pay ail just and légal liabilities incurred by the said company in 
the transportation of freight and passengers, including damages for injuries 
to employés or other persons and to property, which hâve aecrued, or upon 
which suit has been brought or was pending or judgment rendered, withln 
twelve months last past. On December 26, 1893, an ancillary bill was filed 
in the circuit court of the United States for the Northern district of Illinois 
by the same complainant against the same défendant, and the same persons, 
by the last-named court, were appointed receivers of the property within 
that district. On the 16th day of December, 1893, and prior to the institution 
of either of such suits, Joseph P. McMullen came to his death while attempt- 
ing to cross Main street, in the clty of Chicago, in front of a moving engine, 
operated by the Atchison, Topeka & Santa Fé Railroad Company. On March 
19, 1894, the appellee, as administrator of the estate of McMullen, filed his 
intervening pétition in the ancillary suit mentioned, to recover damages, un- 
der the statute of the state of Illinois, on account of the death of McMullen. 
After auswer and replication, the court below, on the 23d of July, 1894, upon 
motion of the solicitor for such administrator, and by consent of the solicitor 
for the receivers, ordered that the intervening pétition, the answer of the re- 
ceivers thereto, and the replication of the administrator "be, and the same are 
hereby,"referred to E. B. Sherman, Esq., one of the masters in ehancery of 
this court, to take proof on the issues joined in said pétition, answer, and 
replication, and report the same to this court, with his conclusions thereon 
as to the amount of damages, if any, which the said administrator is entitled 
to recover under said issues." 

On the 22d of December, 1894, the niaster reported the facts found by him 
and his conclusions, as follows: 
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"Facts: First. That from Slst street, in the city of Chicago, county of 
Cook, and state of Illinois, there runs northwesterly, to the south branch of 
the Chicago river, a street called 'Main Street'; that south of and uear to the 
said Chicago riyer there is a railroad crossing at about right angles with 
Main street, at which crossing there are at least seveu ijarallel traclis, soine 
witnesses stating the number to be twelve; that on the lUth day of Decem- 
ber, 1863, the two most northerly of said traclcs were used by the Chicago & 
Alton Railroad Company, and the two tracks next on the south were used 
by the Illinois Central Kailroad Company, and that south of its tracks were 
two other tracks used by the défendant railroad company, and there were 
gâtes both upon the north and the south side of said crossing, which were 
operated by a man in a tower situated at the northeast corner of said cross- 
ing and said Main street; that the part of the gâte extending over the sidewalk 
west of Main street, and which, when lowered, extended west, was broken so 
that when the gâtes were lowered, a spaee of at least five or six feet upon the 
outer part of the sidewalk west of Main street was left unprotected by said 
gâte; and that said gâte had been in that condition for a long time previous 
to December 16, 1893. Second. That Joseph P. McMuUen, deceased, who 
was about fifty-eight years of âge, and a miUwright and machinist by trade, 
had been for about four months before said 16th day of December, 1893, em- 
ployed upon a gas plant then being erected on Main street north of said 
crossing; that during this time he had lived south of Slst street, and in going 
to and from hls home to his work, and returning, he had daily passed to and 
fro on Main street, and crossed said tracks at the Main street crossing; that 
said McMuUen was a strong and vlgorous man, an expert at his business, 
and receiving from $4 to $4.50 per day. Third. That shortly after flve o'clock 
in the aftemoon of said 16th day of December, 1893, said McMullen, In going 
from his place of business to his home, approached the Main street crossing 
from the north, walking on the sidewalk west of Main street; that said street 
was sixty-slx feet in width, of which eight feet on each side was occupied by 
the sidewalk; that the crossing and sidewalk across the tracks were planked 
in the same manner, so that there was no perceptible, différence between the 
street and sidewalk so far as this crossing was concemed; that, at the time 
said McMullen was so approaching said crossing, an Illinois Central freight 
train, comlng from the west, nearly reaclied the crossing, and was within a 
block thereof; that south of the said Illinois Central train, and separated 
from it by an intervening track, two engines of the défendant company, the 
one closely foUowing the other, were backing down from the west, and, when 
near the Main street crossing, the défendant company's engine, in advance, 
was a little behind the engine of the Illinois Central train, and its speed a 
little greater; that said McMullen, at the time when he reaehed the crossing, 
saw the approaching Illinois Central train, but could not see the défendant 
company's engines beyond and south of said Illinois Central train; that neither 
said Illinois Central train nor said engines were, as they crossed Main street, 
running more than six miles an liour; that upon the end of tlie tender of de- 
fendant company's locomotive, wliich lirst approached the crossing, there was 
a headlight; that the bell on said locomotive had been ringing continuously 
for at least a mile west of feaid crossing, and was ringing when the engine 
approached, and while it was passing over, the crossing; that the gâte on the 
north side of the crossing had not been lowered when McMullen passed it, 
nor was the tower bell then ringing, but that the gâte was lowered and the 
bell rung immediately thereafter, and before the Illinois Central train had 
passed over the crossing; that there was no flagman on duty at the time at 
the said crossing; that when said McMullen reaehed the crossing, upon the 
sidewalk west of Main street, the Illinois Central train was very close to the 
crossing; that_said McMullen, in order to cross in front of said Illinois Cen- 
tral train, tumed and ran to the southeast, diagonally across Main street and 
the Illinois Central tracks, and in front of its engine; that, continuing in tho 
same gênerai direction, he then passed the intervening track between the Illi- 
nois Central tracks, and that upon which défendant company's engines were 
passing, tender flrst, to the eastward, and, when abont half the way across 
Main street, he ran in front of the tender of défendant company's engine, and 
was struck and killed by it, and his body carried to the eastward of Main 
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Street about 15 or 20 feet before the englne could be stopped; that the en- 
glneer o£ défendant company's engine, which struck and killed said McMuUen, 
applied the brake, and reversed Lis engine, as soon as he saw bim; that, at 
the time this accident happened, it was quite dark; that a drizzling rain and 
snow was falling. 

"Conclusions of law: First. That the said McMuIlen, being familiar with said 
crossing, must be presumed to hâve known that the said traclss were used 
by différent l'ailroads, and that several trains or engines might approach said 
crossing either from the same or opposite directions at the same time; that 
he was put upon Inquiry as to whether there were not other trains or engines 
upon the tracks south of the Illinois Central, and which he was not able to 
see, and agalnst which, if tbere, he ought to be on his guard. Second. Thât 
the employés in charge of the défendant company's engine took every reason- 
able précaution, and were not guilty of négligence in the premises. Third. 
That neither the fact that the gâtes were not lowered sooner, nor the fact 
that part of the gâte protruding over the sidewalk was broken, leaving a 
vacant space over a part of the sidewalk, contrlbuted in any manner to the 
death of said McMullen, slnce he saw the approaching Illinois Central train, 
and was fully advlsed of Its approach and of its nearness. That the failure of 
the défendant company and others using said crossing to keep a flagman 
stationed there, to give warnlng of the approach of trains and engines along 
the railroa,d tracks, did not contribute to the accident which resulted In the 
death of said McMullen. That the master understands the law to be that any 
failure of défendant railroad company to comply with a statutory requlre- 
ment or a city ordinance, or any négligence on its part, which violation or 
négligence did not contribute to the injury received by said McMullen, does 
not create a Uability against the défendant railroad company or its recelvers. 
Fourth. The master therefore finds that the said administrator is not entitled 
to recover as against said défendant railroad company, or its receivers, in 
any sum whatsoever." 

To this report the intervener (appellee hère) filed exceptions, as follows: 

"Exceptions to facts found: First. For that the master has fouud 'that 
said McMullen, at the time when he reached the crossing, saw the approach- 
ing Illinois Central train,' whereas he should hâve found that he flrst saw 
said train when he reached the Illinois Central track, and when he was in 
the midst of Impending danger. Second. For that the master has foimd 'that 
neither the Illinois Central train nor said engines were, as they crossed Main 
Street, running more than six miles per hour,' whereas the master should 
hâve found that trains were going at least flfteen miles per hour. Third. For 
that the master has refused to find that the ordinance of Chicago in force 
on the 16th day of December, 1893, required a flagman at said crossing. (The 
fact is, the ordinance was produced and quoted, but master clalmed It was 
not within hIs province to make any finding on 'question of ordinance or stat- 
ute.') Fourth. For that the master has refused to flnd that the said railroad 
company did not at the time of said accident render such protection to the 
public by substitutîng a towerman in lieu of a flagman, as le contemplated 
by said ordinances. Fifth. For that the master has refused to flnd from the 
évidence that englneer of said Santa FS locomotive saw McMullen, and re- 
versed his engine just as he reached the west side of Main street. 

"Exceptions to conclusions of law: First. That as to the flrst finding of 
law, 'that he was put upon Inquiry as to whether there were or were not 
other trains or engines upon the tracks south of the Illinois Central, and 
which he was not able to see, and against which, if there, he ought to be on 
hIs guard,' intervener insists Is not a proper conclusion of law or fact. The 
master should hâve found that, by reason of the gâtes being up and the ab- 
sence of a flagman, McMullen was invited to cross said tracks; that, by rea- 
son of the darkness then prevalling, he did not see said Illinois Central train 
or the Santa Fé engine untU he was in imminent péril of his life. Under 
thèse clrcumstances. the Intervener should hâve recovered for ail injury or 
damages sustained. Second. That as to said second finding of law, 'that the 
employés in charge of defendant's engine took every reasonable précaution,' 
the master erred. He should hâve found that they were going at an unlaw- 
ful rate of speed, especlally In attempting to pass the lUinois Central freight 
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train at the crossIng. Third. Tliat as to the thlrd flndlng of law the master 
erred In statlng that the failure of the company to observe the necessary 
signal, and give the required wamlngs, dld net contribute to the death of 
McMulIen, since the latter saw and understood the nearness of the Illinois 
Central train, and, not so contributing to the eaid death, the said company Is 
not liable. The master clearly erred, and should hâve found that McMuUen 
was entitled to ail the protection In the way of signais and notices required 
by sitatute or ordlnance. That, In the absence of thèse, the burden of proof 
Is on the Santa Fé Company to show that notwithstanding, if the required 
signais had been given by them, the said McMuUen would, nevertheless, 
hâve been lîilled. This the said company bas not shown. Fourth. That 
as to the fourth ûnding of law, that the said admlnistrator Is not entitled to 
recover as against said défendant railroad company, or its receivers, in any 
sum whatsoever, the master erred. He should hâve found that the said de- 
fendants were guilty of négligence per se, and that the said défendant company 
was guilty of gross carelessness and négligence. That said deceased used 
ordinary care, and that his adminlstrator should recover damages," etc. 

On the 20th of June, 1895, the court below entered an order sustaining the 
exceptions to the tnaster's report, and found that the intervenlng petltioner 
was entitled to a decree for damages, and re-referred the cause to the master, 
to ascertain the amount of damages, and report to the court. In pursuance 
of that interlocutory order or decree, the master reported damages in the sum 
of $4,871.69, to which report exceptions were filed by the appellants hère, 
which exceptions were overruled by the court below, which court, on the 2d 
day of December, 1895, entered decree in favor of the intervener for the dam- 
ages reported, and directed the receivers to pay such amount out of funds In 
their hands arising from the administration of the estate of the Atchlson, 
Topeka & Santa Fé Railroad Company, from which decree, upon proper as- 
Bignments of error, the receivers appeal to this court. 

Robert Dunlop and Eldon J. Oassoday, for appellants. 
Jesse B. Barton and Oscar R. Zipf , for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after this statement of the case, deliv- 
ered the opinion of the court. 

An objection, preliminary to the considération of the merits of the 
cause, is raised by the appellee, to the effect that the original order 
of référence to the master did not require him to report any conclu- 
sions of his own, either of fact or of law, upon any other subject than 
that of the amount of damages. This objection seems to be for the 
first time raised in this court, and cannot be sustained. Upon the 
face of the order, we think it clear that it was the design of the court 
to refer the whole case to the master. It should be read as though 
it required the master to report the proofs to the court, with his con- 
clusions thereon, and as to the amount of damages, if any, which the 
admlnistrator was entitled to recover under the issue. Ordinarily, in 
equity, références are not made or évidence taken to ascertain the 
damages to which a party is entitled, until it has first been determined 
that he is entitled to recover at ail. Hère the master was directed 
to take proof upon the issues joined by the pleadings, and report such 
testimony to the court, with his conclusions thereon. If the word 
"conclusions" referred simply to the amount of damages, the word 
would hâve been expressed in the singular, and not in the plural. 
This construction of the order was the one adopted and acted upon by 
both parties, and by the court below. The record discloses that the 
appellee filed objections before the master to the proposed report, in- 
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sisting that, upon the merits of the case, he should hâve made other 
and, différent findings of fact, and other and différent flndings of law, 
and requested the master to report certain flndings on questions of 
fact upon which he had made no flndings at ail ; and bef ore the court 
he insisted that the master erred in his flndings of fact, and in lus 
refusai to flnd upon the questions as requested. There was no ob- 
jection then taken that the order did not authorize a finding by the 
master upon the merits of the case. If the order could be construed 
as is now contended, the court should hâve stricken eut the flndings 
by the master as unauthorized; but the court ordered that the ex- 
ceptions be sustained. This action by the court is a clear récogni- 
tion that the order it had made required the master to report his 
conclusions of fact and of law upon the merits of the case. 

The flndings by the master' upon a référence by consent of the par- 
ties are to be treated as presumptively correct, and the burden is 
cast upon the excepting parties to show error in them. The report 
is not to be disregarded upon any light ground; but as Mr. Justice 
Field observes in Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 
the flndings of the master, like those of an independent tribunal, 
"are to be taken as presumptively correct, subject, indeed, to be re- 
viewed under the réservation contained in the consent and order of 
the court, when there has been manifest error in the considération 
given to the évidence, or in the application of the law, but not other- 
wise." And he further observes that the findings "should hâve been 
treated as so far correct and binding as not to be disturbed, unless 
clearly in conflict with the weight of the évidence upon which they 
were made." 

A careful review of the évidence compels us to the conclusion that 
the flndings of fact and of law by the master were correct, and should 
hâve been sustained. In reaching this conclusion, we assume as 
matter of fact that the railroad company was négligent in not season- 
ably causing the gâtes to be lowered at the crossing upon the approach 
of the Illinois Central train and of the engines of the Santa Fé road. 
We also assume that, when McMullen approached this crossing, the 
gâtes were up, and that no flagman was stationed there, to give 
warning of approaching engines or cars or of impending danger, and 
that this was an invitation to him to go upon the crossing, and an as- 
surance to him that no danger was impending. Ail this, however, 
did not absolve McMullen from the duty of care proportioned to his 
surroundings and situation. The violation of duty by the company 
is not actionable, unless it be a proximate and promoting cause of 
the injuiy. The lowering of the bars, and the présence of a flagman 
properly discharging his duty, are to give notice of the approach of a 
train; but if McMullen had such notice otherwise and in season to 
avoid an injury, if he was fully apprised of what the flagman or the 
lowering of the gâtes would hâve told him, if he knew that the train 
was at hand and approaching so nearly to him that he could not 
sàfely cross the track in front ol it, he was, in his attempt to cross in 
front of the approaching train, guilty of négligence, which contrib- 
uted to the injury, and which would prevent a recovery of damages 
against the company. See Railroad Co. v. Fears, 53 III, 115; Rail- 
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road Co. v. Bell, 70 Hl. 102; Blount's Adm'x v. Eailway Oo., 22 U. S. 
App. 129, 9 C. G. A. 526, and 61 Fed. 375. 

The facts touching the conduct of tlie deceasôd lie within narrow 
compass. At this crossing there were from seven to ten parallel 
tracks. The two most northerly of the tracks were used by the Chi- 
cago & Alton Railroad Company. The two tracks next to the south 
were used by the Elinois Central Railroad Company. The two tracks 
next south were used by the Atchison, Topeka & Santa Fé Railroad 
Company. McMullen was 58 years of âge, a millwright and machin- 
ist by trade, and for 4 months prior to this accident had been familiar 
with this crossing, passing it twice every day. He was a strong and 
vigorous man, an expert in his business, and in full possession of ail 
his faculties. The accident occurred at 5 o'clock in the afternoon 
of the 16th of December. McMullen was returning from his place 
of business to his home. Tiie street was 66 feet in width, 8 feet on 
either side being occupied by the sidewalk, the whole crossing being 
planked so that there was no perceptible différence between the street 
and the sidewalk. An Illinois Central freight train was coming 
from the west, and had nearly reached the crossing when McMullen 
came upon it. On the south track of the Santé Fé road two engines 
were backing down from the west, one closely following the other. 
At a point near to Main street, the engine of the Santa Fé road, 
which was in advance, was a little behind the engine of the Illinois 
Central train, and its speed was a little greater; neither engine nor 
train moving at a greater speed than six miles an hour. Upon the 
end of the tender of the engine flrst approaching the crossing, there 
was a headiight, which was lighted, and the bell of the engine had 
been ringing continuously from the time the engine was a mile 
west of the crossing, when it approached, and while it was passing 
OTer the crossing. The gâte was lowered and the tower bell rung 
immediately after McMullen passed upon the crossing, and before 
the Illinois Central train had reached it. McMullen, as the master 
finds, in order to cross in front of the Illinois Central traia, tumed 
and ran to the southeast diagonally across Main street and the Illi- 
nois Central tracks, and in front of the coming train. After passing 
the minois Central tracks, he continued in the same gênerai direc- 
tion, crossing the north track of the Atchison, Topeka & Santa Fé 
Railroad Company, and undertook to cross the track upon which thèse 
engines were coming, and was struck by the coming engine, and kill- 
ed. The engineer, so soon as he saw McMullen, applied the brake. 
and reversed his engme. It was quite dark at the time of the acci 
dent, a drizzling rain and snow falling. We cannot regard the con- 
duct of McMullen under the circumstances otherwise than as reck- 
less and inexcusable. He knew that the Illinois Central train was 
near to that crossing. This is made manifest by the direction which 
he took to pass in front of it. He was in a dangerous place, with 
which he was familiar. He knew that trains and engines were con- 
stantly passing and repassing there. His duty was that of active 
watchfulness. He sought to avoid a minute of delay by crossing the 
track upon a run in front of the coming ti'ain. In this he succeeded .- 
but the duty was still resting upon him to watch for trains or en- 
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gines upon the six or eight tracks south of the Illinois Central track. 
He should hâve looked before putting foot upon the tracks of the 
Santa Fé road. If he had stopped upon the north track of that 
company's road, and had then looked, he would hâve seen the ap- 
proaching engine almost directly in front of him. He could readily 
hâve stopped upon the north track of the Santa Fé road, and hâve 
avoided the danger. As before, with respect to the Illinois Central 
train, so now, with respect to the engine of the Santa Fé Company, 
he chose to take the risk of running across the track in advance of the 
engine. He either did not look to see, or, seeing, took the risk of 
crossing in advance of the engine. In either case his conduct was 
négligent and efficient to cause his death. 

We cannot sustain the contention of the appellee that McMullen 
was lured into a position of sudden danger by the négligence of the 
Company, and that, theref ore, he was not chargeable with négligence, 
but with mère error of judgment in an emergency in which he was 
placed by the wrong of another. He was in no situation of danger 
when he saw the Illinois Central train approaching. He was in a 
safe position. AU that he had to do was to stand still until the train 
had passed. He pref erred to take the chance of crossing this network 
of tracks in front of a coming train. To uphold such conduct would 
absolve the public from ail duty of care at railway crossings, and give 
sanction to recklessness. 

The order of the court of primary administration directs the pay- 
ment of such claims as the présent one as a preferred claim. The 
record does not give the order appointing thèse receivers made in the 
court below. We assume, therefore, for this purpose, that, being 
entered in an ancillary suit, it was couched in the same language as 
the order of the court of primary jurisdiction. The conclusion which 
we hâve reached upon the merits renders it unnecessary to give expres- 
sion to any opinion upon the question whether such claims as the 
présent one can in any just sensé be preferred to the mortgage debt 
of a railroad company. We comment upon the tenus of the order 
merely to observe that this court must not be deemed, sub silentio, 
to approve the terms of the order. We reserve our opinion upon that 
matter until the question shall properly be brought to our attention. 

The judgment will be reversed, and the cause remanded, with di- 
rections to the court below to enter a decree in favor of the appellants, 
overruling the exceptions to the master's report upon the facts, and 
dismissing the intervening pétition of the appellee upon the merits. 



MACKENZIB v. SEEBERGER. 

(Circuit Court of Appeals, Elgbth Circuit. August 24, 1896.) 

No. 731. 

1. VeNDOR and PdrCHASER— FiDUCIAKY RKIiATIONS. 

If one who bas made a contract to purchase land proposes to sell a por- 
tion thereof to a thlrd party, who accepta the ofter, the transaction cre- 
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ates the relation of venflor and vendee, and establlshes no fiduclaiy rela- 
tion. 

2. Same— Construction of Contract. 

Plalntiflf, who, wltli anotlier, had a contract to purchase land, wrote 
défendant that, "in vlew of our détermination to let you come iu on the 
ground floor," he would sell to défendant a one-half laterest in tlie prop- 
erty for a sum named, "or exactly what it cost," and tlien named the 
terms of the sale, which were différent from those on whlch he twught. 
Subsequently a sale to défendant was consummated on still différent 
terms. Held that, the testimouy of the persons who used the term "come 
In on the ground floor" in this transaction, as to its signiflcance, belng 
contradietory, that qu&stion was properly left to the jury. 

8. PUECHASB OF LaSD — RiGHÏS OF JOJNT VbNDBES. 

Plaintiff's contract of purchase provided that a farm held by another 
person in trust for plaintiff's wife should be accepted by the seller in 
payment at a certain figure. Eeld, that one who afterwards joined hijn 
as a co-purchaser, coming In "on the ground floor," could not complaln 
that the figure named for the farm exceeded its value, since plaintifiE, in 
disposing of the farm, merely acted as agent for his wife's trustée, to 
whom he would hare to account for its proceeds at the figure named. 

4. Vbndok and Pubchasbb— Misrbpebsentations. 

A mère statement made by the vendor as to what the property cost him, 
or what he was to pay for it to the person from whom he bought it, 1« 
ordinarily not material as affectiug the transaction, and the doctrine of 
caveat emptor applies. 

6. Trial — Instructions — Commbnts on Defekdant's Claim. 

Defendant's counsel claimed on the trial that défendant was entltled 
to a counterclaim of $3,500, but on appeal there was no claim that the 
testimony showed a rlght to more than |3,005. Eeld, that it was proper 
to charge the jury, in référence to the former claim, that "exactly how 
the defendant's counsel work out that proposition is not elear to the 
court, you must always, gentlemen of the jury, malie a distinction in 
your verdict, whether lawyers do or not, between theory and fact. Theory 
is one thing, and facts are another." 

In Errer to the Circuit Court of the United States for the Western 
District of Missouri. 

0. H. Dean (L. 0. Krauthoff was with him on the brief), for plaintifE 
in errer. 

Frank H. Scott (J. McD. Trimble, Charles A. Braley, John H. Ham- 
line, and Frank C. Lord were with him on the brief), for défendant in 
error. 

Befere CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This writ of error was sued out to 
reverse a verdict and judgment against James Mackenzie, the plain- 
tiff in error, upon his promissory note. Charles D. Seeberger, the de- 
fendant in error, flled in the court below the usual pétition for a re- 
covery of the amount due upon this note. Mackenzie answered that 
the note was without considération, and was obtained by the deceit 
and fraud of the défendant in errer; that he had already been in- 
dueed by the same fraud to pay him $3,250 that he did not owe him; 
and he prayed for a judgment against Seeberger for this amount. He 
alleged that in October, 1887, the défendant in error was negotiating 
with one Charles H. Smyth and one R. Preston Chew for the purchase 
of section 10 and the N. W. i of section 14 in township 38, range 28, 
being 784 acres of land, for $129,300, and a farm in Ohio that was not 
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worth more than $3,000, and that Le subsequently consnmmated the 
trade on that basis; that while he was negotiating for this purchase, 
and before he had made it, he represented to the plaintiff in error that 
he was bargaining for the purchase of section 10 for |129,300, and 
that the incidental expenses of the purchase were |700, so that section 
10 would cost 1130,000, and then solicited the plaintiff in error to 
"come in on the ground floor," and contribute one-half of this pur- 
chase money, and take one-half of the section; that thereupon, in 
reliance upon thèse représentations, he associated one Hawkins with 
himself, and they contributed one-half of the |130,000, $30,000 in cash 
and $35,000 in their notes, and received conveyances of the E. 4 of 
section 10 therefor; that the N. W. i of section 14 was as valuable as 
section 10, and Seeberger, by the trade which he made, in fact paid 
only $108,000 for section 10, but the plaintiff in error did not learn 
that the quarter section in 14 and the Ohio f arm were in the trade 
until after he had paid ail his notes, except that in suit, which was for 
$2,250, and was one of the notes which he gave as a contribution to- 
wards the purchase price of the property. It was upon this state- 
ment of facts that he claimed that he had aJready paid to the de- 
fendant in error $3,250 more than his one-fourth of the purchase price 
of section 10, and that the note in suit was without considération. 
The défendant in error replied to this answer that the note in suit 
was given for a part of the purchase price of section 10; that the 
Ohio farm belonged to his wife, and that he did negotiate an ex- 
change of that farm for the quarter section of 14 in his trade for sec- 
tion 10, but that the quarter section was conveyed to a trustée for his 
wife in exchange for her farm, and that he had no interest in it ex- 
cept such as he might hâve by virtue of his marital rights; that sec- 
tion 10 did cost Mm $130,000; and that one-half of this, or $65,000, 
was the amount for which he sold the E. i of that section to Mac- 
kenzie and Hawkins. He denied ail the other allégations of the an- 
swer. 

At the trial, there was testimony that the plaintiff in error did, and 
that he did not, know the terms of the trade between Seeberger and 
Smyth and Ghew before he bought the E. ^ of section 10. There was 
conflicting testimony as to the value of the Ohio farm. The lowest 
estimate of its value was $4,000, while the considération recited in 
the deed of it to Smyth and Chew was $12,000. The following facts 
were established : In the early part of August, 1887, the défendant 
in error had obtained f rom Smyth and Ghew the option to buy section 
10 and the N. W. i of section 14 from them, for $129,300 and the Ohio 
farm. On August 27, 1887, he accepted the option, and made writ- 
ten contracts to purchase the property on that basis. Before thèse 
contracts were made, he had offered to sell to the plaintiff in error an 
undivided half of section 10, for $100,000. On September 15, 1887, 
the plaintiff in error and one Nesbitt accepted this offer, and made a 
written contract with the défendant in error to purchase the undivid- 
ed half of section 10 for $100,000. Nesbitt failed to get the money 
to perform his part of the contract, and it was abandoned. On Oc- 
tober 8, 1887, Isaac E. Adams, who was the authorized agent of the 
défendant in error to do so, wrote in this way to the plaintiff in error: 
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"As I told'you thls morning, Mr. Seeberger could now carry through the 
purchase on the original terms, but, in view of our after détermination to 
let you 'come in on the ground floor,' lie makes the following new proposi- 
tion: To sell you an undivided one-half Interest in section 10 for $05,000, or 
exactly wbat It costs him. He is to talie care of the remainiug property. 
Selling at thèse rates, he would désire $25,000 cash. He would take $22,500 
in sliape of a mortgage secured by the half section, payable on or before 
one, two, or three years, with interest at (j per cent, per annum, wlth clauses 
providing for a release upon part payment, etc. The remaining §17,500 of the 
purchase price he would arrange in any way -which might be satlsfactory to 
you, or he would like to let it remain in the property as hls undivided pro 
i"ata Interest in said half section." 

Mackenzie did net accept this proposition, but on October 11, 1887, 
wrote Seeberger that he had a friend who would join him in the pur- 
chase of the half section, provided he would separate it f rom the other 
half, and sell it to him on the terms stated in Adams' letter. IsTego- 
tiations continued between them until some time in November, 1887, 
when Seeberger sold and caused to be conveyed to Mackenzie and his 
friend Hawkins the E. i of section 10, for |6S,000. Each of thèse 
purchasers paid him |15,000 in cash, and each of them gave his indi- 
vidual notes for |17,500, for his share of the purchase. The tenus of 
payment for the purchase made by Mackenzie and his friend differed 
materially from the terms of payment of the $129,300 required of 
Seeberger in his contracts of purchase from Smyth and Ghew. 

Upon this state of facts, the court below charged the jury that the 
eflect of the plea in Mackenzie's answer was, not that Seeberger had 
made a contract with Smyth and Ghew for the purchase of the land, 
but that he was merely negotiating therefor, when, in October, 1887, 
he solicited the plaintiff in error to join with him in making the pur- 
chase, to take one-half of section 10, and to contribute his ratable pro- 
portion of the purchase price. It charged them that the gist of 
Mackenzie's grievance was that Seeberger had conducted the negotia- 
tions with Smyth and Ghew on their joint account, and had, by deceit, 
induced him to contribute more than his proportionate share of the 
purchase money paid for the lands bought of them. The court con- 
tinued in this way: 

"The theory of this issue is that, if the plaintiff thus undertook to make 
this purchase on the joint àccount of himself and the défendant, It establlshed 
a fiduciary or trust relation between the parties, and the law would expect 
of Seeberger good faith and common morality In dlscloslng to the défendant, 
his co-purehaser and confiding assoclate, the true amount of the purchase 
money agreed to be paid, and to glve him an equal share in ail the property 
so purchased. Whereas, if the transaction was that Seeberger had already 
In October, 1887, contracted with Ohew and Smyth in his own rlght and for 
hls and others* beneât other than the défendant, and so, having sueh con- 
tract, he proposed to sell one-half of section 10 to the défendant, and the de- 
fendant accepted such offer, that establlshed a relation simply of vendor and 
vendee between them, and not a fiduciary relation like that In the case pre- 
sented In the defendant's answer." 

An, exception was taken to the last paragraph of this quotation. 
The criticism of it is that it proceeds upon the erroneous theory that 
the fiduciary relation between Seeberger and Mackenzie must hâve ex- 
isted at or before the time when Seeberger made his contracts with 
Smyth and Ghew. Perhaps it would be a conclusive answer to this 
objection to say that the court was treating an issue tendered by the 
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answer ôt the plaintiff in error, which alleged, as the court chargea 
(and that without objection or exception on his part), that the flduci- 
ary relation arose in this case, not after Seeberger had made his con- 
tracts for the purchase of the land, but while he was merely nego- 
tiating therefor. There could be no error Jn clearly presenting the 
issue which the plaintiff in error had tendered by his answer. A 
more satisfactory answer to this objection, however, is that, if we 
throw the pleading eut of view, there is really nothing in the para- 
graph criticised, to the effect that the flduciary relation between 
thèse parties might not be established as well after the contracts of 
purchase were made by Seeberger as before. The conclusion of a 
contract of purchase, and the subséquent sale by the purchaser of a 
portion of the property he has bought to another, créâtes no flduciary 
relation between the parties to the second sale. Every vendor who 
sells land he has lately purchased does not thereby make himself the 
agent or the partner of his vendee to complète his own purchase. 
Something more is necessary to establish this trust relation. The 
charge of the court hère was no more than the statement of this 
axiomatic proposition. It was that if one who has made a contract 
of purchase of land proposes to sell a portion of it to a third party, 
and the latter accepta the offer, that transaction créâtes the relation 
of vendor and vendee between them, and establishes no such flduci- 
ary relation as that pleaded in the answer. That position is im- 
pregnable. It needs no défense. Moreover, it is clear that the jury 
must hâve perceived that this was the only effect of this paragraph, 
and that the case was not submitted to them on the erroneous theory 
that the flduciary relation could not hâve been established after See- 
berger had made his contracts of purchase, when this sentence is 
read in its connection, and the whole charge is considered. See- 
berger's contracts of purchase were made August 27, 1887. The let- 
ter which contained the proposition to let Mackenzie in "on the 
ground floor," and to sell him one-half of section 10 for "|65,000, or 
eiactly what it costs Seeberger," was written October 8, 1887, and 
ail the negotiations for the sale on this basis were on and subséquent 
to that date. If the court had been of the opinion that this trust rela- 
tion could not be established after Seeberger had contracted to pur- 
chase the land, it would hâve been compelled to peremptorily instruct 
the jury to return a verdict for the défendant in error. It did not do 
so, but followed the sentence we are considering with a careful analy- 
sis of the proposition contained in the letter of October 8th, and an 
extended review of the évidence relating to the negotiations and the 
sale which followed it, and then instructed the jury that the first and 
principal question for them to décide was whether this transaction es- 
tablished the trust relation of principal and agent, or of co-purchasers, 
between Mackenzie and Seeberger, or the relation of vendor and 
vendee. The considérations to which we hâve briefly adverted com- 
pel the conclusion that there was no error in the paragraph of the 
charge under considération. 

The court closed the portion of its charge relating to the issue of the 
flduciary relationship of thèse parties with thèse words: "The ques- 
tion of fact for you to détermine is whether or not the relation of ven- 
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dor and vendee in fact did exist between the plaintifl and défendant 
in respect of this section of land in controversy." This statement is 
assigned as error on tlie ground that there was no such issue present- 
ed in the pleadings. The answer pleaded the flduciary relationship 
of co-purchasers between Seeberger and Mackenzie. The reply de- 
nied every allégation of the answer which it did net admit. It did 
not admit the trust relation, bi.t averred that the note in suit was 
given for part of the purchase piice of half of section 10, which See- 
berger had sold to Mackenzie. In view of the fact, which the évi- 
dence discloses, that this was the principal question tried in the court 
below, we are forced to the conclusion that thèse allégations and dé- 
niais suflSciently présent this issue. 

After stating to the jury that the terms of payment of the proposi- 
tion contained in the letter of October 8, 1887, differed materially 
from those contained in the contracte between Smyth and Chew and 
Seeberger, and after reading the proposition and pointing out thèse 
différences specifically, the court said: 

"[Taklng tàe letter in its entirety, Is it not sucti as indicates a sale be- 
tween Seeberger and the plaintifif for this property at a stipula ted priée?] 
• * » Tijg contention of the défendant is that the meaning of the tei'jn 
'come in on the ground floor' is that he was to hâve whatever beneiits ac- 
crued to Seeberger by reason of his contracts with Chew and Smyth. [Now, 
gentlemen of the jury, of course you are to détermine for yourselves what 
meaning and what importance is to be attached to this expression 'come in 
on the ground floor,' as employed between the parties. There is no évidence 
before you, gentlemen of the jury, to the effect that that term, as employed 
by Adams In Chicago, had acquired any spécifie or spécial peculiar meaning 
or significance in any particular trade or business.] ïhe question was asked 
Mr. Adams as to what he understood by that term, and you remember his 
answer about that matter. The question was asked the plaintifC, Seeberger, 
in this case, what he understood in regard to it, and his answer was in sub- 
stance, as I hâve it, that 'on the ground floor' meant 'on the same terms that 
Adams and I had as to section 10 persomally'; that Is, he meant to say, as 
the court understands It (that Is a question, however, for you), that he had 
an arrangement with Adams by which Adams was to share in the section 10 
on terms between them, which seem afterwards to hâve been the subject of 
controversy between them as to section 10. Where a phrase is used in a 
contract or in a letter that has a settled ordinary meaning, the law présumes 
it to hâve been used in its ordinary acceptation as it obtains among the com- 
mon people. If you seek to give to the words used a difl:erent meaning than 
that which their simple version and significance implies, then you are to flnd 
that it has acquired in certain trades and in certain businesses a peculiar sig- 
nification or meaning that is spécial, and that the parties used it in that sensé 
in the subject-matter of litigation or controversy. • • • [Counsel, gentle- 
men of the jury, call my attention to the fact that I omitted, in speaklng 
about the testlmony as to the meaning of the phrase 'come In on the ground 
floor,' to mention the fact that Mr. Mackenzie, the défendant, gave a version 
of that matter. Whatever it was. you will recollect and détermine that for 
yourselves.]" 

Exceptions were taken to the portions of the charge above quoted 
that are inclosed in brackets. The objection urged to the first sen- 
tence is that the inference of a sale at a stipulated priée is not war- 
raBted by the terms of the letter of October 8, 1887, or by the circum- 
stancés surrounding it. The jury and the court below thought other- 
wise. In view of the facts that the terms of sale proposed in that let- 
ter differed materially from those contained in Seeberger's contracts 
v.76F.no.l— 8 
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of purchase, that the proposition contained in the letter was not ac- 
cepted, but a contract was finally made by wliich Mackenzie pur- 
chased a separate tract of land in section 10, instead of a joint inter- 
est in tbe section wiih Seeberger, and tliat tlie testimony of the wit- 
nesses upon this issue was in conflict, we are unwilling to say tliat 
there was no foundation in the letter and the surrounding circum- 
stances for the conclusion which the court below and the jury reached 
upon this question. 

For the same reasons, we hâve been forced to the conclusion that 
there was no error in submitting the meaning of the term "come in on 
the ground floor," in the letter of October 8th, to the jury in this case. 
It is said that the meaning of the term was deâned in the letter itself 
to be to come in at "exactly what it costs hlm [Seeberger]." But 
the crucial question hère was not at what price, but how Mackenzie 
was to come in at that price, whether as a co-purchaser with See- 
berger, or a purchaser from him. That was the question which the 
jury was to décide from the signiflcance of this expression and ail the 
other facts and circumstances before them. It may be that it would 
hâve been the duty of the court to déclare the meaning of this term in 
the letter, if that letter had become the sole embodiment of the terms 
of the contract. The court was not, however, requested to do so. 
The proposition contained in the letter was not accepted without 
modification. The proposition itself was inconsistent with the ordi- 
nary significance of the term "come in on the ground floor," which is to 
come in on the same terms as the proposer is or is to be in. The 
terms of the consummated sale to Mackenzie and Hawkins were still 
more inconsistent with the ordinary meaning of this term, and there 
was conflicting testimony of witnesses who used the term in this 
transaction as to its significance. Under thèse circumstances, the 
question as to its signification in this transaction was not improperly 
submitted to the jury, together with the surrounding facts and cir- 
cumstances proved. 

There was no just ground of objection to the last paragraph of the 
charge quoted above. The court called the attention of the jury to 
the testimony of Mackenzie in substantially the same way that it 
spoke of the testimony of Adams upon the same subject. It was un- 
der no obligation to review the testimony of either of them in détail. 

Another error assigned is that the court chargea the jury as fol- 
lows: 

"In the negotiatlons for a sale or leadlng to a sale, between the vendor and 
the vendee, the mère statements made by the vendor as to what the prop- 
erty cost him, or what he was to pay for it to the person from whom he 
bought it, ordinarily are not material as aflfecting the transaction. It is what 
is known as 'pufflng the value' and commendation of the property, which 
the law permits; and, as to such statements, ordinarily the doctrine of caveat 
emptor applies,— that is, that the purchaser must look out. He is foolish to 
crédit It, and the law does not undertake to afford him redress against hls 
own neglect and hls own fault." 

This, however, was a correct statement of the law. Hemmer v. 
Cooper, 8 Allen, 334; Oooper v. Lovering, 106 Mass. 77; Bishop v. 
Small, 63 Me. 12; Bourn v. Davis, 76 Me. 223; Medbury v. Wat- 
son, 6 Metc. (Mass.) 246. 
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It is assigned as error that the court below chargea tlie jury that, 
if they found the existence of the flduciary relation between Seeber- 
ger and Mackenzie, the latter could not "corne in on the ground floor" 
unless he contributed his share of the established priée at which See- 
berger put the Ohio farm into the trade between himself and Smyth 
and Chew; and that, if he put that farm into that transaction at 
112,000 or at any other priée, he was entitled, as against Mackenzie, 
to the full benefit of that price, although it might hâve been in ex- 
cess of the real value of the farm. 

On October 8, 1887, when the proposition was made to Mackenzie 
to let him "corne in on the ground floor," Seeberger had made his 
contracta of purchase f rom Smyth and Chew, and his rights and lia- 
bilities in that transaction were flxed. The utmost that Mackenzie 
could lawfully claim under the proposition made to him was that 
he should hâve a share of the same benefits, subject to the same bur- 
dens, that Seeberger had under thèse contracta. Now, the Ohio 
farm was his wife's property, and its title stood in one Ourtis, in trust 
for her. He had agreed to cause that farm to be conveyed to Smyth 
and Chew, and to pay to them $129,300 for the N. W. i of section 
14 and section 10. In thus disposing of the Ohio farm, he was the 
agent of Curtis, the trustée of his wife; and if, in the trade witli 
Smyth and Chew, he had agreed that the Ohio farm paid |12,000 
of the considération for the lands which he was to obtain from them, 
then he was bound to account to the trustée of his wife for that $12,- 
000, and to pay it to him. Mackenzie and every other party who, 
after that contract was made, "came in on the ground floor" with 
him, was bound to contribute pro rata to the payment of the price 
at which he had traded the farm for this land. The charge of the 
court upon this question was not erroneous. The proposition to 
Mackenzie was not to give him any better trade or any higher rights 
than those which Seeberger had. 

The court told the jury: 

"It Is assumed In the answer and in argument that that tract (quarter sec- 
tion of fourteen) stood to the plalntiff as a prolit for seven thousand dollars, 
and that the défendant is entitled not only to get rid of paying the $2,250 note 
in controversy, but is entitled to a counterclalm against plaintlfE for $3,500. 
[Exactly how the defendant'a counsel work out that proposition is not clear 
to the court ïou must always, gentlemen of the jury, make a distinction tn 
your verdict, whether lawyers do or not, between theory and fact. Theory 
is one thing, and facts are another.] You are to judge of the facts, and draw 
your own conclusions from them as they appear to you from the évidence." 

Counsel for the plaintiff in error excepted to that part of this in- 
struction contained in the brackets, and thereupon the court said: 

"Gentlemen of the jury, the defendant's counsel suggest that the court 
should hâve been more spécifie in its views about how they arrived at their 
contention that they were entitled to a counterclalm of $3,500. My statement 
was to you, and the court repeats it, that it dld not understand exactly how 
they arrived at that resuit, and that Is a question of fact In the case for the 
jury." 

An exception was taken to the last sentence quoted. 
The portions of the charge at which thèse exceptions are leveled 
discuss no propositions, and hence contain no errors of law. Nor 
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are we persuaded tliat they either tended to mislead the jury in the 
considération of any questions of fact, or to prevent the plaintiff in 
error from obtaining a fair and impartial trial of liis case. The fact 
seems to hâve been that, in the heat of argument, a claim had been 
made on his behalf for a recovery of $3,500 on his counterclaim. It 
is not now claimed that there was any testimony that would sustain 
a recovery of more than |3,005. Upon what theory a larger amount 
was claimed does not appear. Doubtless, there was a theory, and the 
court properly cautioned the jury against any théories that were not 
sustained by the facts, and told them that they must be governed by 
the latter. Regarding this claim of counsel for the plaintiff in error to 
recover the $3,500, the court simply remarked that it did not u»der- 
stand exactly how they reached that resuit, and properly told the 
jury that the amount of the recovery was a question of fact for them 
to détermine. There was eertainly no error in this. No one seems 
to understand yet how the right to recover |3,500 on this counter- 
claim could hâve been deduced from the facts proved. 

The judgment below must be affirmed, with costs; and it is so or- 
dered. 



SIPES V. SEYMOTJR et al. 

(Circuit Court of Appeals, Bighth Circuit. August 24, 1890.^ 

No. 739. 

1. TBIAI,— DiRECTING VERDICT. 

It is the duty of a trial court to direct a verdict for the défense when 
tlie évidence Is sucli that, in the exercise of a sound judicial discrétion, 
it would be compelled to set aside a verdict returned in favor of plaintiff. 

2. RœviEW ON Appeal — Bii>l of Exceptions. 

In order to obtain a revlew of the action of the lower court in exclud- 
ing a certain document, it must be embodied in the bill of exceptions. 

8. Bame. 

Ruie 24 of the circuit court of appeals (11 0. 0. A. Ixxxvili., 47 Fed. 
xi., and 12 Sup. Ct. Xi.) requires the brief of plaintiff In error to refer to 
the pages of the record upon which rejected testimony, and the rulings of 
the court upon it, may be found. 

In Error to the Circuit Ck)urt of the United States for the District 
of Colorado. 

T. A. Green, for plaintiff in error. 

Willard Teller (H. M. Orahood and E. B. Morgan were with him 
on the brief), for défendants in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment based upon a peremptory instruction to the jury to retum a 
verdict in favor of the défendants in error. William B. Sipes, the 
plaintiff in error, brought this action in 1890, in the court below, 
against J. Fenton Seymour, Ellen E. Seymour, and William G-. Pell, 
the défendants in error, to recover a commission of $600,000 for the 
sale of the Slide Mine, which was located in Boulder county, Colo. 
The allégations of his complaint that are now material were that the 
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défendants in error owned the mine on December 19, 1881; that the 
défendant J. Fenton Seymour was tlie authorized agent of EUen R. 
Seymonr and William G. Pell to negotiate a sale of this property for 
himself and them; that he concealed the fact that he represented or 
was the agent for Ellen R. Seymour and William G. Pell, and on De- 
cember 19, 1881, made a contract with the plaintiff in his own name 
to the effect that he would pay to the plaintifï, Sipes, a commission of 
10 per cent, on the cash that should be received from a sale in London 
or in Europe of the Slide Mine, and aiso ail certificates of shares of 
stock that might be received therefor above the amount required to 
make the net priée received by Seymour $225,000; that Seymour had 
made a sale of the mine for cash and certificates of stock of such an 
àmount that his commissions thereon under this contract were |600,- 
000. The ansvper dénies that the défendants in error were the owners 
of the mine in 1881, dénies that J. Fenton Seymour was the author- 
ized agent of Ellen R. Seymour and William G. Pell to negotiate a 
sale thereof, and dénies that he ever made any such sale. 

It was indispensable to a recovery by the plaintiff in error in this 
case that he should produce sufflcient évidence to warrant a finding 
by the jury — First, that the défendants in error were the owners of the 
mine on December 19, 1881 ; second, that J. Fenton Seymour was au- 
thorized to make the contract to pay the commissions on their behalf , 
which he did make on his own behalf, and that he made that contract 
for them; and, tbird, that the sale was made under and pursuant to 
this contract. A careful examination of ail the évidence in this case 
discloses the fact that there was no évidence in the record uDon which 
a finding of either one of thèse propositions could be sustained by the 
court. The direction to the jury to return a verdict for the défend- 
ants was therefore right. It is the duty of a trial court to direct a 
verdict for the défendants when the évidence is such that, in the ex- 
ercise of a Sound judicial discrétion, it would be compelled to set 
aside a verdict returned in favor of the plaintiff. Railway Oo. v. 
Hoedling's Adm'r, 10 U. S. App. 422, 3 G. C. A. 429, and 53 Fed. 61; 
Gowen v. Harley, 12 U. S. App. 574, 585, 6 C. C. A. 190, 197, and 56 
Fed. 973, 980; Railway Co. v. Moseley, 12 U. S. App. 601, 604, 6 C. 
C. A. 641, 643, and 57 Fed. 921-923 ; Reynolds v. Railway Co., 16 C. 
C. A. 435, 437, 438, 69 Fed. 808, 810; Motey v. Granité Co., 20 C. C. 
A. 366, 74 Fed. 155. 

Two classes of errors are assigned on behalf of the plaintiff in er- 
ror on account of the rejection of offered évidence. One class is 
based on the rejection of the ofler on behalf of the plaintiff to intro- 
duce in évidence a bill of complaint in a suit larought by Ellen R. 
Seymour and William G. Pell against the Slide and Spur Gold Mines, 
for the purpose of proving thereby that the défendants owned the 
Slide Mine in 1881, that J. Fenton Seymour acted as their agent 
from that time forward, and that the sale of the property alleged in 
the complaint was made by him under the contract pleaded. Un- 
fortunately for the plaintiff in error, he has not embodied in his bill 
of exceptions this complaint. An examination of the record discloses 
the fact that his counsel claimed that this bill proved ail the alléga- 
tions of the complaint in this action, and counsel for the défendants 
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in error insisted as earnestly that it did not tend to sustain any of 
them. The court below rejected the évidence thus offered. It held 
that this bill contained no proof material to the issues in this case. 
This is a court for the correction of the errors of the court below, but 
those who assail its rulings must présent the évidence upon which it 
acted. In the absence of that évidence, the presumption is that the 
court below was right. This assignment cannot be sustained. U. 
S. V. Patrick, 20 C. G. A. 11, 73 Fed. 800, and cases there cited. 

The other errors assigned are to the rejection of the dépositions and 
testimony of varions witnesses upon the trial. A careful examination 
of this rejected testimony has convinced us that, if it had ail been re- 
ceived, there would hâve been no évidence in this case that would 
hâve warranted the court below in submitting its issues to the jury. 
It would therefore be useless to consider and review its rulings in 
détail. Whatever the resuit of that considération might be, the 
judgment below must be afflrmed. Error without préjudice is no 
ground for reversai. U. S. v. Shapleigh, 12 U. S. App. 26, 45, 4 0. C. 
A. 237, 248, and 54 Fed. 126, 137; Lancaster v. Collins, 115 U. S. 
222, 227, 6 Sup. Ct. 33; Deery v. Cray, 5 Wall. 795, 803; Gregg v. 
Moss, 14 Wall. 564, 569; Lucas v. Brooks, 18 Wall. 436, 454; Allis v. 
Insurance Co., 97 U. S. 144, 145; Cannon v. Pratt, 99 U. S. 619, 623; 
Mining Co. v. Taylor, 100 U. S. 37, 42; Hornbuckle v, Stafford, 111 U. 
S. 389, 394, 4 Sup. Ct. 515. 

The record in this case has been carefully read and examined, to 
the end that no injustice might be done ; but the brief of the plaintiff 
in error fails to refer to the pages of the record where the rejected 
testimony, and the rulings of the court upon it, may be found, as re- 
quired by rule 24 of this court (11 0. 0. A. Ixxrsdii., 47 Fed. xi., and 
12 Sup. Ct. xi.). City of Lincoln v. Sun Vapor Street Light Co., W 
U. S. App. 431, 8 0. C. A. 253, and 59 Fed. 756. 

The judgment below must be afiSrmed, with costs; and it is so or- 
dered. 



WESTERVELT v. MOHRENSTBCHER et al. 

(Circuit Court o( Appeals, Eighth Circuit. August 31, 1896.) 

No. 757. 

1. Nationai, Banks — Cashibr— Term oi' Office. 

The office of cashier of a national bank is not an annual office, but the 
term of the incumbent continues until he resigns or imtil he is removed 
or a successor la appointed by the board of directors of the bank. 

3. SAMB— DUBATION OF TkRM, 

Since the national bank act expressly proyides that the cashier of a 
national bank shall hold his office subjeet to the pleasure of the board 
of directors, a by-law providing that a cashier shall hold his office for one 
year, and shall be elected annually, is nugatory, as is a reappointment 
in accordance with such by-law at the beginning of each year. 

8. Same—Bokd— Construction. 

A bond conditioned for the proper performance by a cashier of his du- 
ties "for and during ail the time he shall hold the said office" binds the 
sureties for ail such time, irrespective of the fact that he is reappointed 
at the beginning of each year. 
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4. Same. 

In an action on a cashier's bond for damages arlsing from breacb there- 
of by his misappropriation of money and making of excessive loans, the 
fact that the bank and its receiver bave sued and obtained judgment 
upon notes taken by the cashier for such misappropriated money and ex- 
cessive loans Is no défense. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

0. A. Abbott and John W. Blee (Ealph W. Breckinridge was with 
them on the brlef), for plaintiff in error. 

C. C. Flansburg, S. L. Geisthardt, and W. H. Thompson, for défend- 
ants in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. This was an action upon the bond of 
the casliier of the Citizens' National Bank of Grand Island, Neb., 
brought by Edgar M. Westervelt, the receiver of that bank. The 
défendant in error George A. Mohrenstecher was the cashier, and the 
principal, and Mary Mohrenstecher, Otto A. Mohrenstecher, and Wil- 
liam Stull were the sureties, on the bond. Judgment was rendered 
against the plaintilï below upon the pleadings, on the ground that the 
office of cashier of this bank was an annual office, and that the delin- 
quencies charged in the pétition occurred after the expiration of the 
year during which the bondsmen were liable. The facts material to 
the questions presented to this court, which were disclosed by the 
pleadings, are: The Citizens' National Bank of Grand Island, Neb., 
Avas a national banking association engaged in the business of bank- 
ing from some time anterior to January, 1889, until on December 4, 
1883, it suspended payment, and went into the hands of the plaintiiï 
in error, who was appointed its receiver by the comptroller of the 
currency. The national bank act provides that such a banking asso- 
ciation shall be a body corporate and shall hâve power: 

"Fifth. To elect or appoint dlrectors, and by Its board of dlrectors to ap- 
point a président, vlce-president, cashier, and other offlcers, define their du- 
ties, require bonds of them and fix the penalty thereof, dlsmlss such otflcers 
or any of them at pleasure, and appoint others to fill their places. Slxth. To 
prescrlbe, by Its board of dlrectors, by-laws not Inconsistent with law, regu- 
latlng the manner In which Its stock shall be transferred, Its dlrectors elected 
or appointed, its offlcers appointed, Its property transferred, Its gênerai busi- 
ness conducted, and the privilèges granted to It by law exerclsed and en- 
joyed." 13 Stat. c. 106, p. 101, § 8; Rev. St. U. S. § 5136, p. 993. 

The articles of association of this bank provided: 

"The board of dlrectors shall hâve power • * * to elect or appoint a 
cashier and such other offlcers and clerks as may be requlred to transact th'e 
business of the association; to fix the salaries to be paid to them, and con- 
tinue them in office or dlsmlss them, as in the opinion of a majority of the 
boaxd the Interests of the association may demand." 

The by-laws of the association provided that the cashier of the 
bank should be elected at the first meeting of the board of dlrectors 
in January of each year; that he should give a bond in the sum of 
|10,000, and should hold his office one year, and until his successor 
ehould be elected and qualified. One D. H. Vieths was appointed 
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cashier of this bank at the annual meeting of its board of directors 
in January, 1889, and resigned in May of that year. Thereupon tbe 
board of directors passed this resolution, "Kesolved, that George A. 
Mohrenstecber be appointed cashier of this banli;" and Mohrenstecher 
entered upon the discharge of his duties as cashier, and continued 
to discharge them until the bank suspended on December 4, 1893. 
On August 13, 1889, the défendants in error delivered their bond in 
the sum of |10,000 to the bank, and the latter accepted it, and never 
thereafter took any other bond to secure the faithful discharge of the 
duties of this cashiet. This bond contained no récital of the time or 
term for which Mohrenstecher was appointed, and no référence of 
any kind to his appointment, or to the time during which the obligors 
bound themselves to be responsible for his acts, except that which 
is contained in the following condition of the bond, viz.: 

"The condition of the above obligation is such that whereas the above- 
bound Geo. A. Mohrenstecher has been appointed cashier of the Cltizens" 
Nat'l Bank of Grand Island, Nebr., by reason ■whereof he will receive into 
his hands and hâve under his care and charge money, goods and chattels, and 
other things the property of said banli. Now if the said Geo. A. Mohren- 
stecher (or and during ail the time he shall hold the said office of cashier of 
the said bank shall exécute the duties thereof with integrity and fidelity and 
will faithfully perform and fulfiU the trust thereby in him reposed, and well 
and truly, at ail times when thereunto required, account for and render over 
to said bank ail moneys, goods, chattels, and other things the property of said 
bank that may corne into his hands, possession, or control, so that no default, 
fraud, or failure shall happen or be oceasioned by any neglect or f ailure on 
his part to perform his duties as such cashier, then this obligation shall be 
void, otherwise It shall remain in full force and virtue." 

On January 14, 1890, and at the first meeting of the board of direct- 
ors in each January thereafter, that board passed a resolution in sub- 
stantially this form: 

"Resolved, that George A. Mohrenstecher be appointed cashier of this bank." 

Subséquent to January 14, 1890, Mohrenstecher appropriated to his 
own use large amounts of money of the bank, under the prêteuse of 
loaning it to himself and others, whose promissory notes he took, 
payable to the bank, and placed among its assets. He also loaned 
money of the bank, in excess of the amounts permitted by the national 
bank act, to several persons, upon their promissory notes. By thèse 
unlawful acts of its cashier the bank lost |17,321.82. The bank or 
its receiver obtained judgments upon the varions notes so taken in 
its name, but has been unable to collect the judgments. The defend- 
.ant in error Mary Mohrenstecher was a married woman when she 
signed the bond. 

Were the obligors on this bond liable for the defaults of the prin- 
cipal in it after January 14, 1890, under this state of facts? The con- 
tention of their counsel is that the oflBce of cashier of this bank was 
an annual office, and that their liability was limited to the unexpired 
term of Vieths, for which Mohrenstecher was appointed in May, 
1889. It is familiar law that, in cases where the term of oflflce to 
which the principal is elected or appointed is flxed by law, the lia- 
bility of his bondsmen will be limited to the current term, unless they 
expressly agrée to continue liable after its expiration. Harris v. 
Babbitt, Fed. Cas. No. 6,114; U. S. v. Irving, 1 How. 250, 259; 
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U. S. V. Kirkpatrick, 9 Wheat. 720; Bank v. Hunt, 72 Mo. 597; Conn- 
ty of Wapello v. Bigham, 10 lowa, 39; Wardens of St. Saviour's 
V. Bostock, 2 Bos. & P. (N. R.) 175; Dover t. Twombly, 43 N. H. 
69; Welch v. Seymour, 28 Conn. 387; County of Scott v. Ring, 29 
Minn. 398, 13 N. W. 181; Enterprise Oo. v. Allen, 67 Cal. 505, 8 Pac. 
59 ; Bigelow v. Bridge, 8 Mass. 274 ; Chelmsford Co. v. Demarest, 7 
Gray, 1; Hassell v. Long, 2 Maule & S. 363; Peppin v. Cooper, 2 
Barn. & Aid. 431; Leadley v. Evans, 2 Bing. 32; State Treasurer v. 
Mann, 34 Vt. 371; Insurance Co. v. Clark, 33 Barb. 196. It is equally 
well settled that, where the bond recites the length of tbe term for 
which the ofiScer is elected or appointed, the liability of the bondsmen 
is presumed to be limited to that term, in the absence of an express 
agreement to be responsible for a longer time. Arlington v. Mer- 
ricke, 2 Saund. 411; Waterworks Co. v. Atkinson, 6 East, 507; As- 
sociation V. Lemke, 40 Kan. 661, 664, 20 Pac. 512. But a bond for the 
fidelity of one who holds his office during the pleasure of the appoint- 
ing power covers ail delinquencies until he resigns or is removed. 
Bank v. Rogers, 7 N. H. 21, 23. No one dénies that the law favors 
sureties, that doubts of the extent of their liability are to be resolved 
in their favor, and that the burden of proof is upon the obligée to es- 
tablish their liability upon their bond. But, after ail is said, a bond 
is nothing but a contract. It is the written évidence of the meeting 
of the minds of the parties to it, and, subject to the rules favoring 
sureties to which we hâve referred, it must be construed by the estab- 
lished canons for the interprétation of contracta. The ruie for the 
construction of contracts which prevails over ail others is that the 
court may put itself in the place of the contracting parties ; may con- 
sider, in view of ail the facts and circumstances surrounding them 
at the time of the exécution of the instrument, what they intended by 
the terms of their contract, and when their intention is manifest it 
must control in the interprétation of the instrument, regardless of in- 
apt expressions, or more technical rules of construction. Accumu- 
lator Co. V. Dubuque St. Ry. Co., 27 U. S. App. 364, 372, 12 C. 0. A. 
37, 41, 42, and 64 Fed. 70, 74. Let us apply this salutary rule to the 
bond in this case. The act of congress under which this bank was 
organized provided that its board of directors might appoint a cash- 
ier, require bonds of him, and fix the penalty thereof, and dismiss 
him at pleasure, and appoint another to fill his place. Its articles of 
association provided that the board might appoint a cashier, fl.x his 
salary, and continue him in ofSce, or dismiss him, as in the opinion 
of a majority of the board the interests of the association might re- 
quire. It is plain that, in the absence of any other régulations, a 
cashier once appointed under this act of congress and thèse articles 
of association would hold his office until he resigned, or nntil the 
board of directors of the bank dismissed him. A subséquent ap- 
pointment of the same man to the same office would hâve no more 
eflect upon him, or upon the term of his office, than a second deed 
of the same property by one who had already conveyed it to the same 
grantee would hâve. The only act of the board of directors that 
could effect the tenure of his office, under the act of congress, would 
be his dismissal. 
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It is, however, contended that the by-laws (wMch provided that the 
cashier should be elected at the annual meeting in January in each 
year, should give a bond in the sum of |10,000, and should hold his 
office for one year, and until his successor was elected and qualifled) 
made this an annual office, and limited the term of the office of this 
cashier to the unexpired portion of the year for which his predecessor, 
Vieths, was elected. But how could the by-laws of this bank repeal 
or modify the act of congress and the articles of association under 
which they were enacted? The act of congress expressly fixed the 
tenure of office of the cashier of this bank. It expressly provided 
that the board of directors might dismiss the cashier and certain 
other officers "or any of them at pleasure and appoint others to flll 
their places." It provided that this cashier should always hold his 
office subject to instantaneous removal at the pleasure of the board of 
directors. Nor is it at ail probable that this provision of the national 
bank act was inserted without purpose or considération. Observa- 
tion and expérience alike teach that it is essential to the safety and 
prosperity of banking institutions that the active offlcers, to whose 
integrity and discrétion the moneys and property of the bank and its 
customers are intrusted, should be subject to immédiate removal 
whenever the suspicion of faithlessness or négligence attaches to them. 
High crédit is indispensable to the success and prosperity of a bank. 
Without it, customers cannot be induced to deposit their moneys. 
When it has once been secured, and then déclines, those who hâve 
deposited demand their cash, the income of the bank dwindles, and 
often bankruptcy follows. It sometimes happens that, without any 
justification, a suspicion of dishonesty or carelessness attaches to a 
cashier or a président of a bank, spreads through the community in 
which he lives, scares the depositors, and threatens immédiate finan- 
cial ruin to the institution. In such a case it is necessary to the 
prosperity and success — to the very existence — of a banking institu- 
tion that the board of directors should hâve power to remove such an 
offlcer, and to put In his place another, in whom the community has 
confldence. In our opinion, the provision of the act of congress to 
which we hâve referred was inserted, ex industria, to provide for this 
very contingency. In any event, it is there, and it clearly provides 
that the cashier of a national bank may be dismissed at the pleasure 
of the board of directors, and that it may appoint, not the same man 
again, but another in his place. National banks are the créatures of 
the act of congress. Under familiar principles, they hâve no powers 
beyond those expressly granted, and those fairly incidental thereto. 
The Omaha Bridge Cases, 10 U. S. App. 98, 174, 2 C. C. A. 174, and 
51 Fed. 309; Union Pac. Rv. Co. v. Chicago, E. I. & P. Ey. Co., 2 C. 
C. A. 174, 230, 51 Fed. 309, 316. It follows from this principle that, 
since the act of congress expressly provides that the cashiers of na- 
tional banks should hold their offices subject to the pleasure of the 
board of directors, neithér the bank nor its board can make time con- 
tracts or appointments in violation of that provision. Harrington v. 
Bank, 1 Thomp. & C. 361; Boone, Banking, § 353; Bail, Banks, 65. 
What, then, is the effect of thèse established rules upon the by-laws 
of this bank? It is that that part of thèse by-laws which provides 
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that the cashier shall hold his ofiBce for one year, and that he sliall be 
elected annually, must fall, and the cashier of the bank must hold 
his office under the act of congress, subject to immédiate removal at 
the pleasure of the board of directors, until he resigns or is removed. 

It is argued that the fact that this cashier was again appointed in 
January of each year converted his term of ofBce from a continuons 
term, at the will of the board of directors, into annual terms. If the 
board of this bank had passed daily resolutions appointing him cash- 
ier, would those resolutions hâve made his term of ofBce daily? The 
fact is that he would hâve continued in oflQce exactly as he did, if 
none of the resolutions or appointments subséquent to May, 1889, 
had ever been passed or made by the board of directors. His flrst 
appointment was, under the act of congress, to an unlimited term, — 
to a term that could be ended by the bank only by his dismissal by its 
board of directors. That board never did dismiss him. It never 
did appoint another to take his place. How subséquent resolutions 
of appointment could affect the term of his office, which was flxed by 
this act of congress, it is difflcult to understand. It seems clear that 
his appointment to an office which he already held, and would con- 
tinue to hold without further appointments, could not be more than 
the manifestation of an intention on the part of the board of directors 
that he should continue to hold his position. 1 Morse, Banks, § 
27, p. 80; Bank v. Root, 2 Metc. (Mass.) 522, 539; Bank v. Chicker- 
ing, 3 Pick. 335, 340. Now, let us place ourselves in the situation of 
the parties when this bond was made, and see if its expression of their 
intention is doubtful. Mohrenstecher had been appointed cashier 
of this bank in May, 1889. On August 13th in that year, three 
months after he was appointed, and four months before the annual 
élection of cashier, according to thèse by-laws, Mohrenstecher and his 
sureties gave a bond to this bank, in which they recited his appoint- 
ment, and agreed to pay the penalty of the bond unless "the said Geo. 
A. Mohrenstecher, for and during ail the time he shall hold the said 
office of cashier of the said bank, shall exécute the duties thereof with 
integrity and fidelity," etc. It must be conceded that the obligors in 
this bond had the right and the power to agrée to indemnify the bank 
against any defaults of Mohrenstecher, as its cashier, during the time 
subséquent, as well as during the time antécédent, to January 14, 
1890, when they claim that their liability ceased. They certainly' 
could, by apt words, hâve expressed their intention to limit their lia- 
bility for him to the time antécédent to that date. They certainly 
might, by suitable expressions, hâve declared their intention to be lia- 
ble for him both before and after that date. Which did they do in 
this bond? Is an agreement to indemnify "during ail the time he 
shall continue to hold the office of cashier" an expression of an inten- 
tion to indemnify for the ârst four months of the time he should con- 
tinue to hold that office, or for ail the time he should continue to hold 
it? This is the real question hère, and it seems to us to be suscepti- 
ble of but one answer. No apter or more suitable words than those 
used in this bond occur to us to express an intention on the part of 
thèse obligors to continue to be liable as long as Mohi-enstecher should 
continue to hold this office, and we are unwilling to hold that the 
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English language is incapable of giving expression to that idea. 
After a thoughtful and deliberate considération of the plain words 
of tibiis bond, and of the facts and circumstances surrounding thèse 
parties when it was made, ail doubt of its meanlng, and of the inten- 
tion of the parties to it when it was executed, has disappeared from 
our minds; and the conclusion has been irresistibly forced upon us 
that thèse obligors intended to agrée, and did agrée, to indemnify the 
bank for the defaults of Mohrenstecher until he ceased to be its cash- 
ier. 

The fact that the bank or its receiver has sued and obtained judg- 
ments upon the promissory notes which this cashier took for misap- 
propriated money of the bank and for excess loans is no défense to 
this action. This is not an action to rescind any contract and recover 
back the considération thereof. It is an action for damages for 
breach of the conditions of this bond. The obligation of the bond is 
to pay any loss or damage which the bank sustained by the failure 
of this cashier to faithfully fulfill and perform the trust reposed in 
him, and to comply with the other conditions expressed therein. Nei- 
ther the bank nor the receiver is required to repudiate his transactions, 
or restore the considération it has received from them, in order to 
maintain this action. There is no inconsistency between an action 
upon the notes he wrongfully took, and a recovery of ail -that the 
makeps can pay upon judgments thereon, and an action upon this bond 
for the losses sustained by the breach of its conditions. The bank 
and the receiver may take every beneût they can dérive from the acts 
of this cashier, use every just endeavor to collect every note he has 
obtained in the name of the bank, and at the same time may press this 
action on the bond for the damages caused by the breach of its condi- 
tions. Of course, the bank and the receiver can hâve but one pay- 
ment and satisfaction of the debts owing upon the notes the cashier 
took, and when they are paid in full that payment will constitute a 
défense to this action, but until then both remédies may be pursued. 
Vulcanite Co. v. Caduc, 144 Mass. 85, 10 N. E. 483; Bank v. Birch, 
130 N. y. 221, 29 N. E. 127; Emery v. Baltz, 94 N. Y. 408; White v. 
Smith, 33 Pa. St. 186. 

Whether or not this bond was signed or based upon the faith and 
crédit of the married woman, Mary Mohrenstecher, or made with 
référence to her separate estate, is a disputed question, under thèse 
pleadings, which does not appear to hâve been considered by the 
court below. For that reason, and because this judgment cannot be 
sustained in favor of the other défendants in error in any event, we 
will not enter upon its considération until it has been decided by the 
circuit court. The Judgment below must be reversed, with costs, 
and the case remanded to the court below, with directions to proceed 
to its trial. 
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McOAIN V. CHICAGO, B. & Q. R. CO. 

(Circuit Court of Appeals, Eigtith Circuit. August 24, 1896.) 

No. 725. 

1. Injdbies to Employé— Négligence. 

A railroad emploj^é, wliile wiping an engine in the daytime, placed oue 
liand upon the tire of one of tiie driving wlieels, upon wliicli was a 
sliver six incties long, and projecting over liaif an incli beyond tlie outer 
edge of the tire, and was injured t)y a small splinter of tliis sliver. It 
was sliown that such slivers and splinters were frequently formed upon 
engine tires, and that they are ordinarUy permitted to remain until the 
wheels are turned anew. Held, that the railroad company was not liable, 
as the Injury could not hâve been foreseen or reasonably anticipated. 

2. ASSUMPTION OF KiSK. 

The danger and risk from the ragged sliver upon the engine wheel being 
open and apparent, a person employed to clean the engine assumed such 
danger. 

8. Samb— Négligence. 

One who places hls bare hand, In open day, upon ragged splinters of 
a Steel sliver, projecting over half an inch, to support himself in the 
performance of hls work, when there are smooth and harinless surfaces 
about him serviceable for that purpose, Is négligent. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

T. J. O'Donnell (W. S. Decker and Milton Smith were with him on 
the brief), for plaintiff in error. 

Henry F. May (Edward 0. Wolcott and J. F. Vaile were with him 
on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff got a sliver of steel in 
his finger while he was wiping an engine for the défendant, and 
sued it for négligence. The court instructed the jury to return a 
verdict for the défendant, and from the judgment rendered accord- 
ingly this writ of error was sued ont. Louis M. McCain, the plain- 
tiiï in error, was a common laborer, who had been employed by the 
Chicago, Burlington & Quincy Railroad Company, the défendant in 
error, to render such services as might be assigned to him. He had 
worked several days upon a repair track, and one or two days wip- 
ing engines in the roundhouse of the défendant. The constant ham- 
mering of frogs and other inequalities in the tracks of the railroad 
Company had produced a splintered sliver of steel upon the outer 
edge of one of the driving wheels of an engine which came into the 
roundhouse to be cleaned. This sliver was flrmly attached to the 
tire of the driving wheel. was six inches long, and projected from one- 
half an inch to an inch beyond the outer edge of the tire. Plaintiff 
was wiping this engine in the daytime. He was wiping some rods 
that ran alongside the engine with one hand, when he placed the 
other upon the tire of the engine to support himself, and stuck a 
small splinter from this sliver in the fleshy part of the fore-finger of 
that hand. He did not remove the splinter for several days, and the 
finger festered and seriously injured his hand. The error hère as- 
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signed is that the court instructed the jury to return a verdict for the 
railroad company upon this state of facts. There are several reasons 
why, under the repeated décisions of this court, this assignment can- 
not be sustained. An ordinarily prudent man would not hare anti- 
cipated, as the probable resuit of this sliver upon the tire of the wheel 
of the engine, such an injury as resulted to this wiper. The évidence 
is uncontradicted that slivers or splinters like thèse are not infre- 
quently formed upon the tires of engines, that they do not incapaci- 
tate the engine for its service, and that they are ordinarily permitted 
to remain until the wheels are turned anew. An engine wiper is 
furnished with waste and oil with which to clean the engine. An 
employer certainly could not anticipate that he would place his 
bare hand upon splintered steel, to support himself in rendering this 
service, when the smooth surfaces of ail the other parts of the en- 
gine were open to his use for this purpose. An injury that could not 
be foreseen or reasonably anticipated as the probable resuit of nég- 
ligence is not actionable. Eailway Co. v. EUiott, 12 U. S. App. 381, 
386, 5 C. C. A. 347, 349, and 55 Fed. 949, 951, 952. The danger and 
risk from the small splinters in this sliver of steel were patent, and 
open to the most cursory observation. It projected from the tire 
of the wheel from half an inch to an inch, and it was six inches in 
length. The master is bound to notify his servant of the latent risks 
and dangers of the employment, which he can reasonably anticipate 
that one of the servant's âge, capacity, and expérience would not 
know. But who could reasonably anticipate that a common laborer, 
33 years old, would not know the risks and dangers to his hand aris- 
ing from the inequalities of a surface he was instructed to wipe with- 
out machinery? Who could anticipate that such a man would not 
know the danger and risk of rubbing his bare hand over ragged steel 
splinters in a sliver that projected at least half an inch beyond the 
tire of the wheel of an engine, and extended six inches along its cir- 
cumference? Thèse questions are susceptible of but one answer. 
The work of the plaintiff was done in open day. The danger and 
risk from the ragged sliver were open and patent, and he necessarily 
assumed them when he entered upon his employment. Manufactur- 
ing Co. V. Erickson, 12 U. S. App. 260, 265, 5 C. C. A. 341, 343, and 55 
Fed. 943, 946; Motey v. Granité Co., 20 C. 0. A. 367, 74 Fed. 155. 
The inévitable resuit of thèse considérations is that, if the injury of 
the plaintiff was caused by the négligence of any one, it was caused 
by his own négligence. It cannot be truthfully said that a reasonably 
prudent man would place his bare hand, in open day, upon the 
ragged steel splinters of as prominent and projecting a sliver as was 
this, for the purpose of supporting himself in the performance of his 
work, when there were smooth and harmless surfaces ail about him 
as serviceable for that pilrpose. It was his duty tp exercise that de- 
gree of care which a reasonably prudent person would employ under 
like circum stances, in order to protect himself from injury. If he 
falled to exercise that care, he could not recover of the défendant for 
an injury to which his failure contributed. The undisputed évidence 
in this case brings the plaintiff squarely under this rule. Growen v. 
Harley, 12 U. S. App. 574, 585, 6 C. C. A. 190, 197, and 56 Fed. 
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973, 980; Eaiiway Co. v. Jarvi, 10 U. S. App. 439, 448, 3 0. G. A. 
433, 436, and 53 Fed. 65, 68; Motey t. Granité Co., 20 0. G. A. 
367, 74 Fed. 155. A verdict for the plaintiff could not hâve been sus- 
tained, upon the évidence in this case, and it therefore became the 
duty of the court below to direct the jury to retum a verdict for 
the défendant. Eailvpay Go. v. Hoedling's Adm'r, 10 U. S. App. 422, 
3 0. G. A. 429, and 53 Fed. 61; Gowen v. Harley, 12 U. S. App. 
574, 585, 6 G. G. A. 190, 197, and 50 Fed. 973, 980; Raiiway Go. v. 
Moseley, 12 U. S. App. 601, 604, 6 C. C. A. 641, 643, and 57 Fed. 
921-923; Reynolds v. Raiiway Co., 16 C. C. A. 435, 437, 438, 69 
Fed. 808, 810; Motey v. Granité Co., 20 C. C. A. 367, 74 Fed. 155. 
The judgment below must be afiQrmed, with costs, and it is so ordered. 



MOBILE & O. R. CO. v. WILSON. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.) 

No. 279. 

1. Personal Injtjbies — Instructions. 

The charge should state that, in respect to the law of the case, instruc- 
tions of the court are controlling, and tliat upon matters of fact the 
credibility of witnesses, the weight of évidence, and the lifce, the jury, 
though it may be advised by the court, must flnally exercise an independ- 
ent judgment. 

2. CONTRIBUTORY NBaLiaBNOB— BURDEN OF PrOOP. 

In the fédéral courts the burden is upon défendant to show contributory 
négligence, and plaintiff, besides provlng the négligence charged, must 
show that he wiis injured thereby, and to what estent. 

3. Samb— Instructions. 

The jury were told that If, by reasonable care and prudence, défendant 
Company could hâve avolded the conséquence of plaintiff' s négligence, but 
failed to do so, plaintiff might recover, though gullty of contributory nég- 
ligence. The next clause of the charge stated that the question of négli- 
gence in this respect, as in others, was to be determined "in vlew of ail 
the facts and circumstances in the case." Held, that this latter clause in 
efCect eliminated the question of contributory négligence, and was cause 
for reversai. 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

Action by Samuel Wilson against the Mobile & Ohio Eailroad 
Company. There was a judgment for plaintiff, and défendant 
brings error. Reversed. 

In this case the circuit court refused ail spécial requests for instructions, 
and charged the jury as follows: "ïhe déclaration in this case contains three 
counts, eaeh difCeriug somewhat from the other, but they substantially charge 
the défendant rallroad company with so negligently and carelessiy operating 
Its train, consisting of a locomotive and car, as that the plaintiff, who was in 
hls wagon, diiving across Vlne street, in the city of Sparta, and at the tlme 
exercislng due care and caution, was struck by such englne, and seriously and 
permanently injured. A number of acts of Imputed négligence on the part of 
the défendant are specifleally mentloned; among them, that the train was 
runnlng at a dangerous rate of speed, that no whistle was sounded or bell 
rang, or care or prudence shown in operating said train, at the tlme and place 
of the accident. Under the pleadings in this case the burden rests on the 
plaintiff to establish the négligence of the défendant, complained of in his 
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déclaration, by the prépondérance of the évidence. There are two questions 
of fact In this case to be determined by you from the weight of tbe évidence: 
First. Was the défendant guilty of négligence in approaehlng the Vlne. Street 
Crossing, either In running at a dangerous rate of speed or in failing to give 
such signais as the law required it to giveï What is a safe rate of speed, or 
what is a reasonable and timely warning, dépends on or may dépend on the 
eircumstances. Of course, the speed of a train should not be so great as to 
render unavailing the vyarning of its whistle and bell; and while, it may be 
true, the fact that the speed of a train is greater than the maximum rate fixed 
by an ordinance is a eircumstance from vehich négligence may be inferred, yet 
that is but a eircumstance to be consldered by the jury in connection with 
the other évidence and eircumstances in the case. It the évidence in this case 
shows that the crossing was hazardous, greater care was alilie required by 
both the défendant company and the plaintifC in approaching it. AU reasona- 
ble précautions should hâve been taken by the railroad company to avoid in- 
Jury to persons and property, and this Includes such management of its trains 
and such warning of their approacb, or such other reasonable précautions, 
as not to cause unnecessary rislis to persons on or about the crossing. The 
ordinary or proper care required by the plaintiff when approaching a crossing 
was to listen and look, and to hâve acted with référence to his own safety, 
as a reasonably prudent man would bave acted under the same eircumstances. 
Whether the plaintiff, at the time of the injury, was, under ail the eircum- 
stances of the case, in the exercise of such care as would be expected of a 
reasonably prudent and careful person under similar eircumstances, is a ques- 
tion of fact Bubmitted to the détermination of the jury. If you be'ieve from 
the weight of the évidence that the plaintifC was guilty of contrlbutory négli- 
gence he cannot recover, unless you further believe, from the évidence, that 
the défendant railroad company might, by the exercise of reasonable care 
and prudence, hâve avoided the conséquences of the plalntifC's négligence. 
If it could hâve done this, but failed to do so, the plaintiff may recover, al- 
though guilty of contributory négligence. ïhese questions of due care on the 
part of the plalntiiï and of alleged négligence on the part of the défendant 
are questions of fact to be determined respectively by you In view of ail the 
facts and eircumstances in évidence. If the weight of the évidence shows the 
défendant was guilty of the imputed négligence resulting in injury to the plain- 
tiff when exercising ordinary care, then you should flnd the défendant guilty, 
and assess plaintiff's damages at whatever sum, in your opinion, the évidence, 
properly consldered, may warrant. If it does not so show, you should flnd the 
défendant not guilty. The form of your verdict may be: 'We, the jury, find 
the défendant guilty, and assess the plaintiffs damages at' whatever you may 
agrée upon under the évidence. If you find for the défendant, your verdict 
will be: 'We, the jury, flnd the défendant not guilty.' " 

J. M. Lansden, for plaintiff in error. 
J. M. Hamill, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge (after stating the facts as above). Aa 
we had occasion to say in Kailroad Co. v. Kelly, 11 C. O. A. 260, 
265, 63 Fed. 412: "Jurors are not trained lawyers, and, notwith.- 
standing a gênerai charge covering the issues of a case, it is the 
duty of the court, on proper request, to give the jury a statement 
of any distinct doctrine or proposition which is fairly and justly 
applicable to the issues or to an important phase of the case." 
A charge to a jury ought to be more than a skeletonized statement 
of the issues and of abstract propositions of law. The purpose is 
that the ju^-y shall render an intelligent and discriminating verdict, 
and to that end ordinarily there must be, though at the expense of 
some répétition, a distinct and clear présentation, in the light of the 
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évidence, of the différent issues, and of their bearing upon each 
other and upon the gênerai resuit. A full review of the évidence 
often may not be necessary, but soïne explanati'on of its relevancy 
and force, wben the questions are intricate or close, should be given. 
This charge, though comprehensive and concise, on delivery doubt- 
less was clear enough to the lawyers familiar with the case, and on 
the printed page it is perhaps within the compréhension of readers 
of average intelligence; but that the jurors, receiving it ta the 
usual manner, would each properly understand it in ail its phases 
and applications, is not probable, and therefore the spécial instruc- 
tions asked shouW not hâve been refused solely because compre- 
hended or implied in the meager expressions employed. This 
charge, it is also to be observed, is lacking in important particulars. 
It omits to state that in respect to the law of the case the instruc- 
tions of the court are controlling, and that upon matters of fact, 
the credibility of witnesses, the weight of évidence, and the like, 
the jury, though it may be advised by the court, must flnally exer- 
cise an independent judgment. The burden of proof is only par- 
tially stated. In the fédéral courts it rests upon the défendant to 
show contributory négligence, and the plaintiff, besides proving the 
négligence charged, must show that he was injured thereby, and to 
what extent. 

Exception was saved and error assigned upon the proposition in 
the charge to the eflect that if, by rëasonable care and prudence, 
the défendant company could hâve avoided the conséquences of the 
plaintifE's négligence, but failed to do so, the plaintiff might recover, 
though guilty of contributory négligence. If understood to mean 
that if the servants of the défendant company, after perceiving the 
plaintiff's danger, by rëasonable exertions could hâve avoided the 
conséquences, the company was liable notwithstanding the plain- 
tiff's négligence, the proposition was unobjectionable. Coasting 
Co. V. Toison, 139 U. S. 551, 11 Sup. Ct. 653, and cases there cited; 
but in the next sentence, upon which also error is assigned, the 
court said, in substance, that the question of négligence in this re- 
spect, as in others, was to be determined "in view of ail the facts 
and circnmstances in the case." That was, in effect, to eliminate 
from the case the question of contributory négligence. It permit- 
ted the jury to conclude that, if the defendant's train had been run 
with rëasonable care and prudence, — that is to say, at a proper 
speed, with bell ringing and whistle blowing, — the plaintiff would 
hâve escaped the conséquences of his négligence, and on that 
ground was entitled to recover, notwithstanding his own négli- 
gence. For this error the judgment must be reversed. 

It was not error to refuse to direct a verdict for the défendant 
on the ground of contributory fault. The circumstances weresuch 
as to make that a question for the détermination of the jury. The 
judgment is reversed, with directions to grant a new trial. 
v.76p.no.l — 9 
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AMERICAN BXCH. NAT. BANK v. NORTHERN PAO. R. CO, 

(Circuit Court, D. Wasliington, N. D. June 5, 1896.) 

OoNTRACT — Suit by Thibd Pheboiî. 

An agreement made by one person witli another to pay a debt due by 
the latter to a third person is not tlie subject of suit by sucli tliird 
person, when tliere was no intention to benefit liim, and notliing of value 
came under the contract wittiin the control of the promisor wliicli, in 
equlty, belonged to sueh tliird person, or is subject to a lien in his favor. 

James Hamilton Lewis, for plaintiff. 
Harold Preston, for défendant. 

HANFOED, District Judge. TMs is an action by the American 
Exchange ÎJ^ational Bank of New York to recover a balance due to 
the plaintiff f rom the Chicago & Northern Pacific Railroad Company. 
The complaint allèges that, after the debt had been contracted, the 
défendant, the Northern Pacific Eailroad Company, entered into 
and made an agreement with the said Chicago & Northern Pacific 
Railroad Company whereby, for a valuable considération moving 
from the Chicago & Northern Pacific Railroad Company to the de- 
fendant, said défendant assumed, covenanted, and agreed to pay the 
amount of the indebtedness of said Chicago & Northern Pacific 
Eailroad Company to the plaintiff. The défendant has demurred to 
the complaint, and upon the argument its counsel relies upon the 
point that the plaintiff, being a stranger to the contract, cannot sue 
the défendant. The explicit language of the complaint makes it 
cfear that the promise of the défendant was to pay an existing debt, 
and it was made for the benefit of the Chicago & Northern Pacific 
Railroad Company; and no facts are alleged from which an infer- 
ence may be drawn that the parties to the contract were actuated 
by a désire to benefit the plaintiff, nor that the scope of their in- 
tentions included any provision for rights or interests other than 
their own; and there is no prêteuse that under the contract any- 
thing of Talue or assets hâve corne to the promisor's hands, or under 
its control, which, in equity, belongs to the plaintiff, or is subject 
to any lien existing in favor of the plaintiff. The case, therefore, 
comes fully and fairly within the rule of the décision of the suprême 
court in the case of National Bank v. Grand Lodge, 98 U. S. 123- 
125. The rule and the authority of the case cited hâve received 
express récognition in the circuit court of appeals for the Ninth cir- 
cuit, in the case of Sayward v. Dexter, Horton & Co., 19 C. C. A. 
176, 72 Fed. 765. The décisions of the suprême court in the cases 
of Hendrick v. Lindsay, 93 U. S. 143-150, and Albany & Rensselaer 
Co. v: Lundberg, 121 U. S. 451-457, 7 Sup. Ct. 958, cited by the attor- 
ney for the plaintiff, are not in conflict. In the former case the 
suprême court construed the promise given to one person, upon the 
faith of which the promisee and another became sureties upon a 
supersedeas bond, as being in eflect a promise to both, and held that, 
as both sureties relied upon an understanding that the promised in- 
demnity should be for their joint protection, they were entitled to 
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maintain a joint action. TLe distinguishing feature of tliat case 
is to be found in the fact that the évidence proved tliat tbe sureties 
construed tlie promise as if it were made for the benefit of botli, 
and, witli tliat understanding, assumed a liability. In the second 
case, the party who contracted in his own name as a principal, and 
not as agent for another, was held to be entitled to maintain an ac- 
tion upon the contract. Other cases cited by counsel for the plain- 
tiff, although well considered and worthy of respect, in so far as 
they differ from National Bank v. Grand Lodge and Sayward v. 
Dexter, Horton & Oo., must be passed without other comment than 
this : that they do not aflford a prétest for ruling contrary to the dé- 
cisions of the suprême court of the United States, and of the United 
States circuit court of appeals for this circuit. The démarrer is 
sustained. 



ALLNUT et al. v. LANCASTER et al. 
(Circuit Court, D. South CaroUna. October 8, 1896.) 

1. Parties— Joint Liability— Absent Parties. 

Under Code Civ. Proc. S. O. § 157, which provides that in actions 
agalnst a number of défendants jolntly Indebted on contract, some of 
whom are not served, plaintiff "may proceed against the défendants serr- 
ed, unless the court otherwise direct," the court wiU exercise its discrétion 
by direeting that ail be served, when it appears that ail réside within the 
jurisdiction. Held, that where over 100 persons, ail residlng within the 
jurlsdlction, were made parties, but only 8 were served, the court would 
exercise its discrétion by reqniring service upon ail; the act belng appar- 
ently designed to meet cases in which some of the défendants were beyond 
the reach of process. 

2. SAMB— FEDERAL CoUBTS— PeDERAIi AND STATE StATUTES. 

Congress having provided that where some of the défendants are not 
inhabitants of the district, and cannot be found therein, the court may 
proceed to trial without them (Rev. St. § 737), thls législation is controlling 
in the fédéral courts to the exclusion of state législation inconsistent there- 
wlth on the same subject. The statute adopting state practice, pleadings, 
and procédure (Rev. St. § 914) does not apply In respect to matters upon 
which congress itself has prescribed a detlnite rule. 

This was an action at law by Allnut, Mxon & Goldsborough 
against S. T. D. Lancaster and others to recover a sum of money. 

Gothran, "Wells, Ansel & Cothran, for plaintiffs. 
S. J. Simpson, for défendants. 

SIMONTON, Circuit Judge. This case cornes up now under thèse 
circumstances : There was, — perhaps still is, — in the county of 
Spartanburg, in the state of South Oarolina, an unincorporated body 
or association known as the "Farmers' Alliance." One Zimmerman 
had opened a store or shop in that county for the purpose of selling 
merchandise of various kinds. His business was unprofitable, and 
he incurred many debts, among others to the plaintiffs in this suit. 
In order to obtain satisfaction of their demand, the plaintiiïs 
brought their action against the défendants, who were alleged to 
hâve been présent at a meeting which determined to appoint Zim- 
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merman agent of the Alliance in conducting the business of au Al- 
liance store. The défendants demurred upou the ground that ail 
of the parties présent at that meeting were not made parties de- 
fendant. The demurrer was overruled by Judge Brawley, holding 
the circuit court, with leave reservèd to défendants to interpose 
the same objection when the case came up on its merits. There- 
upon plaintiffs gave notice of a motion requiring défendants to 
make their défense more deflnite by furnishing the names of the 
parties who were présent. The motion was granted, and défend- 
ants fumished the names of 114 persons, said to hâve been présent 
at the meeting referred to. The complaint was amended, naming 
thèse persons as parties défendant, and summonses were prepared ; 
but no service of summons was attempted. Ail of thèse 114 de- 
fendants are within the jurisdiction of this court. The cause being 
in this plight, plaintiffs press for trial, claiming the right to pro- 
ceed against the défendants who hâve been served, without await- 
ing service on the other persons named as défendants. This is chal- 
lenged by the défendants. The plaintiffs rely upon the provisions 
of section 157 of the Code of Civil Procédure of South Carolina, 
which is in thèse words: 

"Sec. 157. Where the action is against two or more défendants, and the 
summons is served on one or more of them, but not on ail of them, the plain- 
tift' may proceed as follows: (1) If the action be against défendants jointly 
indebted upon contraet, he may proceed against the défendant served, unless 
the court otherwise direct; and if he recover judgment, it may be entered 
against ail the défendants thus jointly Indebted, so far only as that it may be 
enforced against the joint" property of ail and the separate property of the 
défendants served, and, if they are subject to arrest, against the persons of 
the défendants served." 

The terms of this section are not imperative, — "he may proceed 
against the défendant served, unless the court otherwise direct." 
In other words, the matter is within the discrétion of the court. 
The gênerai rule of ail pleading is that ail persons interested in 
the controversy should be made parties thereto, so that ail rights, 
if possible, should be adjudicated in one proceeding. "Interest re- 
ipublicîB ut sit finis litium." This is not always possible. There 
may be joint contractors,' liable on the same contraet. Some of 
thèse cannot be served, being without the jurisdiction of the court. 
If the plaintiff could not proceed because of this inability to serve 
them, he would be denied ail remedy; for, if he instituted suit in 
the jurisdiction to which thèse absent persons were responsible, he 
would encounter a similar objection because of the absence of those 
who réside within the jurisdiction in which suit flrst began. To 
meet this, provision has been made in many of the states, and by 
congress, permitting suits against some one or more of joint con- 
tractors without including the others. The section above quoted 
is an instance of this, and the validity of this législation has been 
declared by the suprême court of the United States. Hanley v. 
Donoghue, 116 U. S. 3, 6 Sup. Ct. 242. This provision having been 
made to meet the evil, it would seem that it should only be used 
when the evil sought to be remedied exists; that is to say, when it 
is impracticable to serve or bring within the jurisdiction the other 
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joint contractors. This view is strengthened by the proi-ision which. 
congress bas made in act of 1839, formulated in section 737 of tbe 
Eevised Statutes of the United States, in thèse words: 

"Sec. 737. When a part of several défendants cannot be served. When 
there are several défendants in any suit at law or in equity, and one or more 
of them are neitber inliabitants of nor found within tlie district in which the 
suit is brought, and do not voluntarily appear, the court may entertain juris- 
diction, and proceed to the trial and adjudication of the suit between the 
parties who are properly before it; but the judgment or decree rendered there- 
in shall not condude or préjudice other parties not regularly served with 
process nor voluntarily appearlng to answer; and non-joinder of parties vyho 
are not inhabitants of nor fourid within the district, as aforesald, shall not 
constitute matter of abatement cr objection to the suit." 

Oommenting upon this act, the court, in Inbusch v. Farwell, 1 
Blacli, 571, says : "Jurisdiction in the fédéral courts is not def eated 
by the suggestion that other parties are jointly liable with the de- 
fendants, provided it appears that such other parties are out of the 
jurisdiction of the court;" quoting this act. 

The présent action is based upon the liability of the défendants 
for the acts of Zimmerman, who is charged to be the agent of the 
association of which they were members, constituted such agent at 
a meeting at which they were présent. The pleadings bave devel- 
oped the fact that at the same meeting there were many other per- 
sons, 114 in number, and that thèse défendants constituted a very 
smaU, minority. If thèse défendants are responsible, they share 
this responsibility with ail the others. They are entitled to bave 
thèse others with them in the détermination of the controversy, if 
it be possible to do so; otherwise they may be made liable, and, 
when they seek contribution, must go on, and prove everj' fact which 
plaintiffs now seek to prove, and which thèse défendants deny. Now, 
ail thèse other persons are not only within reach of process, but they 
are named in the complaint, and process is asked against them. 
The plaintiiîs are asking, notwithstanding ail thèse facts, that they 
be allowed to hait in the natural progress of the suit, and to treat 
it as if it were against thèse eight défendants only. It is a case 
which calls for the exercise of discrétion given to the court by section 
157. and this request should be refused. 

There is another considération. The act of congress above qnoted 
makes provision for a suit against some joint contractors without join- 
ing others. It is a jurisdictional act, and gives jurisdiction when the 
other contractors are neither inhabitants of nor are found within the 
district in which the suit is brought. Even were it to be assumed that 
the section of the Code of South Carolina bas not the elasticity given 
to it, but that it makes a hard and fast rule, it would seem that this 
court is not bound to follow it. Congress bas legislated upon a 
similar subject, and bas put its limitation on the rule. According 
to the position of the plaintiffs' they are entitled to go on, and ob- 
tain judgment, if they can, against the 8 défendants ârst named 
in the complaint, notwithstanding the fact that their amended com- 
plaint contains the names of 114 co-contractors, who are admitted 
to be within reach of the process of the court. They rely on sec- 
tion 914 of the Revîsed Statutes of the United States, which adopts 
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the practioe, pleadings, forms, and modes of procédure of the state 
courts. The act of congress in pari materia permits such a course 
as that wliicli plaintiffs now seek to pursue only when the co-con- 
tractors are not inhabitants of, and cannot be found within, the 
district in which the suit is brought. The state practice contended 
for would be inconsistent with the terms of the act of congress, 
and would impair its effect. It must, therefore, give way. Chap- 
pell y. U. S., 160 U. S. 513, 16 Sup. Ct. 397; Luxton t. Bridge Co., 
147 U. S. 337, 13 Sup. Ct. 356. Whenever congress has legislated 
upon any matter of practice, and has prescribed a deflnite rule for 
the government of its own courts, it is to that extent exclusive of 
the législation of the state upon tiie same matter. Ex parte Fisk, 
113 U. S. 713, 5 Sup. Ct. 724; Whitford v. Clark Co., 119 U. S. 522, 
7 Sup. Ct. 306. 
The plaintiffs will perfect the service of their case. 



UNITED STATES v. SOUTHEEN PAC. K. CO. et al. 

(Circuit Court, S. D. California. July 27, 1896.) 

No. 195. 

1. Public Lands --Railroad Qbant. 

The existence of a claim by the state for lands, to make good alleged 
losses of portions of a thirty-sixth section granted for school purposes, Is 
sufficlent, without regard to its validlty, to take such lands out of the 
category of "public lands," within the meaning of a railroad grant attach- 
ing alone to such lands. 

2. Same— Indemuity School Lands. 

Act Cong. March 1, 1877, entltled "An act relating to Indemnlty school 
sélections in the state of California," confirms only such of the state sé- 
lections as were certified by the United States to the state. 

3. Same— Issue of Patent — Effect. 

Where Jurisdiction over the subject-matter is commltted to the officers 
of the land department, and they are charged with the duty of deter- 
mining whether the partlcular land was or was not covered by a grant 
to a railroad company, such a décision culmlnating in the issuance of a 
patent passes title to the property, and a bona flde purchaser under such 
a patent prior to any attempt to annul it will be protected. 

4. Same— Bona Fide Purchasbb. 

One who purchased, for a valuable considération, from a railroad com- 
pany, land included in its grant, and recelved a deed therefor, without 
notice that the United States claimed the land, but bellevlng that the 
title was vested in said company, afld at the same time entered Into pos- 
session and remained therein, is a "bona fide purchaser" from the com- 
pany, who is, under Acts March 3, 1887, and March 2, 1896, protected, 
as against a vacation or annulment of the patent issued for such land 
to the railroad company. 

5. Same— RiGHTS op Mortgagbes. 

One claiming under a mortgage of lands granted by congress to a rail- 
road company, made subséquent to Act March 3, 1&S7, providing for 
suits to vacate patents erroneously issued by the officers of the land de- 
partment vmder grants to a railroad company, is not protected under the 
act as a bona flde purchaser, the act expressly declaring that a mortgage 
by the company shall not be considered as a sale for that purpose. 
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The United States Attorney General, George J. Denis, U. S. 
Atty., and Joseph H. Call, Sp. Asst. U. S. Atty., for the United 
States. 

Joseph D. Redding, A. B. Hotchkiss, W. F. Herrin, and Wm. Sing- 
er, Jr., for défendants Southern Pac. R. Oo. et al. 

Page, Eells & Wheeler, for défendant Central Trust Co. of ¥ew 
York. 

Chapman & Hendrick and Graves, O'Melveny & Shankland, for 
défendant G. M. Wright. 

EOSS, Circuit Judge. The United States having issued its pat- 
ent to the défendant railroad company for the E. | of the N. E. i, 
the E. I of the S. E. i, and the S. W. i of the S. E. i of section 
21, township 2 S., range 9 W. of the San Bernardino hase and 
meridian, and for the S. | of section 11, township 3 S., range 9 
W., of the same base and meridian, as a part of the lands granted 
to that company by the act of congress of March 3, 1871 (16 Stat. 
573), this suit was instituted, pursuant to the provisions of the 
railroad adjustment act, approved March 3, 1887 (24 Stat. 556), 
to vacate and annul the patent so issued. Among the défendants 
to the bill as amended is 0. M. Wright, who allèges title in him- 
self to those portions of section 21 above described, not only by 
virtue of a deed from the Southern Pacific Railroad Company, but 
through a conveyance from the state of Oalifornia, to which he al- 
lèges the said portions of section 21 were granted and listed by the 
United States as a part of its schooMand grant. The évidence 
shows that ail of the lands involved in this suit lie within the pri- 
mary limits of the grant to the défendant railroad company of 
March 3, 1871; but It also shows that at the time of the making 
of that grant, and at the time of the deflnite location of the road 
the défendant company was thereby authorized to construct, ail 
of the lands hère in controversy had been applied for by the state 
of California to make good alleged losses of portions of a certain 
thirty-sixth section embraced in the grant to the state for school 
purposes by the act of congress approved March 3, 1853 (10 Stat. 
244), which losses the state alleged were sustained by reason of 
said portions of the thirty-sixth section being included within the 
limits of a Mexican grant. Those sélections by the state were 
fliled and placed on record, to be forwarded to the gênerai land office 
for approval, by the offlcers of the local land office of the district 
in which the lands are situated. The évidence does not show that 
the sélections by the state ever met the approval of the commission- 
er of the gênerai land office, or the secretary of the interior. Many 
years afterwards, to wit, on October 20, 1880, they were held by 
the commissioner of the gênerai land office for cancellation, for 
the reason that the portions of section 36, township 2 N., range 4 
W. of the San Bernardino base and meridian, the alleged loss of 
which was the basis for the sélections in question, were not in fact 
lost to the state; and upon that ground the claim of the state to 
the lands in controversy was canceled by the gênerai land office 
February 5, 1881. Nevertheless, at the time of the definite location 
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of the défendant company's railroad authorized to be built by the 
act of March 3, 1871, as well as at the date of that grant, the claim 
of the State of Oalifornia to the lands in controversy stood upon 
the records of the local land office uncanceled, and recognized by 
its offlcers. The presumption — indeed, the conclusive presumption 
— is that the claim to the lands by the state was made in good faith. 
Whether or not valid is immaterial to the question hère; for, as 
has been often decided by the suprême court, it is not the validity 
of such a claim, but the fact that it existed at the time of the def- 
inite location of the railroad, that excluded the lands in contro- 
versy from the category of "public lands," to which alone the com- 
pany's grant attached. Whitney t. Taylor, 158 U. S. 85-94, 15 
Sup. Ot. 796-799; De Lacey v. Railroad Co., 19 G. O. A. 157, 72 Ped. 
726, and cases there cited. This view is conclusive as against the 
contention of the défendant railroad company. 

The défendant Wright asserts title to those portions of section 
21 above described by virtue of a conveyance from the state of Oal- 
ifornia, alleging that those portions of section 21 were granted and 
listed by the United States to the state of Oalifornia as a part of 
its school-land grant. The évidence shows that the lands in ques- 
tion never were listed by the United States to the state of Oalifor- 
nia. It is true that the bill, as amended, itself allèges — 

"That said sélections were made by the state of Oalifornia in the form and 
manner as provided by law, and were filed in the office of the commissioner 
of the gênerai land office, and dupllcate origlnals thereof were filed in the 
United States land office in the proper district, and the said sélections and 
clalms to said land were duly entered upon the tract books and other records 
of the gênerai land office at Washington, and in the records of the United 
States land office for the district in which said lands were situated, and so 
remained as a valid and exlsting claim to said lands, and to the whole thereof, 
from the date of said sélection until the 6th day of February, 1881, at which 
time said sélections were canceled by the commissioner of the gênerai land 
office, actlng on behalf of the secretary of the Interior." 

There is hère, however, no allégation that the lands claimed by 
the state were ever certifled to the state by the United States, and 
there is a stipulation in évidence to the effect that they never were. 
The remédiai act passed by congress March 1, 1877 (19 Stat. 267), 
entitled "An act relating to indemnity school sélections in the state 
of Oalifornia," and commonly known as the "Booth Act," confirma 
only such of the state sélections as were certifled by the United 
States to the state. The lands in controversy, not havlng been so 
certifled, were not embraced by that act. The fourth section of the 
act under which the présent suit was brought, however, provides, 
among other things, that where such lands as those hère involved 
hâve been erroneously patented, and hâve been sold by the grantee 
company to a citizen of the United States, the person so purchas- 
ing in good faith, his heirs or assigns — 

"Shall be entitled to the land so purchased upon œaklng proof of the fact 
of such purchase at the proper land office withln such time and under such 
rules as may be prescribed by the secretary of the interior, after the grants 
respectlvely shall hâve been adjusted; and patents of the United States shall 
îssue therefor and shall relate back to the date of the original certification 
or patenting, and the secretary of the Interior, on behalf of the United States, 
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shall demand payment from the eompany whlch has so disposed of such lands 
of an amount equal to the govemment priée of similar lands; and, In case 
of neglect or refusai of such eompany to make payment aa hereafter speclfled 
witbin nlnety days after the demand shall bave been made, the attorney gên- 
erai shall cause suit or suits to be brought against such eompany for the said 
amount; provided, that nothing in this act shall prevent any purchaser of 
lands erroneously withdrawn, certifled, or patented as aforesaid from re- 
covering the purchase money therefor from the grantee eompany, less the 
amount paid to the United States by such eompany as by this act required," 
etc. 24 Stat. 557. 

It is suggested on the part of the complainant that the défend- 
ant Wright cannot be regarded as a purchaser in good faith, be- 
cause he took with notice of the grant to the railroad eompany, 
and subject to ail of its terms and provisions. It is undoubtedly 
true that he did take with notice of that grant, and subject to ail 
of its terms and conditions. He must be held to hâve known, for 
example, that the officers of the land department charged with the 
duty of executing the provisions of that grant were not empowered 
to issue thereunder any évidence of title to any land that, at the 
time of the taking effect of the grant, had been otherwise disposed of 
by the government, or the disposition of which had been committed to 
others than the officers of that department. In ail such cases, in which 
there is a total lack of jurisdiction over the subject-matter, any pre- 
tended conveyance thereof by the officers of the land department, even 
if in the f orm of a patent, would be absolutely void. But where, as in 
the case at bar, jurisdiction over the subject-matter was committed to 
the officers of the land department, and they were charged with 
the duty of determining the question whether the particular land 
was or was not covered by the grant to the railroad eompany, such 
a décision, culminating in the issuance of a patent, passes title to 
the property, and is subject only to annulment on a direct attack, 
and for sufiicient reasons. U. S. v. Winona & St. P. R. Co., 15 
C. C. A. 96j 67 Fed. 948, and oases there cited. Under well-settled 
principles of equity, a bona flde purchaser under such a patent prior 
to any attempt to annul it would be protected. U. S. v. Winona 
& St. P. E. Co., supra; U. S. v. California & O. Land Co., 148 U. 
S. 40-45, 13 Sup. et. 458. Moreover, the act itself, in relation to 
the adjustment of land grants made by congress to aid in the con- 
struction of railroads, and for the forfeiture of unearned lands, 
under which the présent suit was instituted, déclares, in effect, in 
its fourth section, that those citizens of the United States, or per- 
sons who hâve declared their intention to become such citizens, who 
hâve purchased from a grantee eompany in the honest belief that 
they were thereby acquiring title, are purchasers in good faith, 
within the meaning of the act; for the provision is that as to ail 
such lands as are hère involved, "which hâve been sold by the 
grantee eompany to citizens of the United States, or to persons 
who hâve declared their intention to become such citizens, the per- 
eon or persons so purchasing in good faith, his heirs or assigna, 
shall be entitled to the lands so purchased," etc. In the législa- 
tion in question, congress, being aware of the fact that public lands 
had been erroneously certified and patented to varions railroad and 
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other companies, providèd for the bringing of appropriate suits to 
annul sucJi certiflcates and patents, at the same time afEording pro- 
tection to such citizens of the United States, and persons who hâve 
declared their intention to become such, their heirs and assigns, as 
hâve purchased from such grantee companies in good faith; that is 
to say, in the honest belief that by such purchase they were ob- 
taining title. By a still later act, to wit, the act approved March 
2, 1896, and entitled "An act to provide for the extension of the 
time within which suits may be brought to vacate and annul land 
patents, and for other purposes," and relating to the same matter, 
in part, as is embraced by the adjustment act of March 3, 1887, 
congress still further protected purchasers from such grantee com- 
panies; for by the first section of that act it is, in express terms, 
declared that "no patent to any lands held by a bona flde purcbaser 
shall be vacated or annulled, but the right and title of such pur- 
chaser is hereby confirmed." 29 Stat. 43. This provision, it will 
be observed. unlike the adjustment act of March 3, 1887, is not 
limited to citizens of the United States, or persons who hâve de- 
clared their intention to become such, but applies to ail good-faith 
purchasers frouî such companies, whatever their nationality. 

It was stipulated by the respective parties in the présent case 
that: 

"The défendant C. M. Wright during the year 1880 purchased from the 
défendant Southern Pacifie Railroad Company the title of said company in 
and to the several tracts described in the answer of 0. M. Wright to the 
third amended bill of eomplaint flied by the co'mplainant herein, for a valuable 
ecnslderation, which was paid to said Southern Pacific Railroad Company, 
and that thereafter a deed was executed by said company to said Wright, pur- 
porting to conrey to said Wright the said tracts of land described in said 
answer of said "Wright as aforesaid; that said défendant Wright, at the time 
of purchasing said land and recelTlng said deed, and at the time of paying 
the purchase prlce therefor, had no knowledge or notice that the United 
States owned said land, or had or claimed any interest thereln other than that 
conveyed to him by the acts of congress of March 3, 1871, and July 27, 1866. 
making a grant to said Southern Pacific Railroad Company, and by other 
acts of congress, and by the records of the gênerai land office at Washington, 
but, on the contrary, said Wright then belleved that the title to said land 
was vested In said Southern Pacific Railroad Company, and that such con- 
veyance was not made to said Wright to or for the use of said company; 
that, at the time said Wright purchased the said lands from said railroad 
company, he entered Into the possession thereof, and fenced the same, and 
ever since has been, and now la, in the actual possession of said lands, and 
ail thereof." 

It seems clear to me that thèse facts make Wright a purchaser 
in good faith, within the meaning of the acts of congress upon the 
subject, and that the right and title to those portions of section 21 
80 purchased by him were confirmed to him by the act approved 
March 2, 1896, and that the patent therefor, as to him, cannot, 
under the express provision of that act, be vacated or annulled. 

The act of March 2, 1896, further provides, in section 2 — 
"That if any person claiming to be a bona fide purchaser of any lands er- 
roneously patented or certlfled, shall présent hls claim to the secretary of the 
Interior prfor to the Institution of a suit to cancel a patent or certification, 
and, if it shall appear that he is a bona fide purchaser, the secretary shall re- 
quest that suit be brought In such case against the patentée or the corpora- 
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tion, Company, person or association of persons for whose beneflt Ihe cer- 
tification was made, for the value of said land, whleh in no case shall be 
more than the minimum govemment price thereof, and the title of such clalm- 
ant shall stand conûrmed. An adverse décision by the secretary of the In- 
terior on the bona fldes of such daimant, shall not be conclusive of his rights, 
and if such clalmant or one claiming to be a bona flde purchaser who has 
not submitted his claim to the secretary of the interior, Is made a party to 
such suit, and if found by the court to'be a bona flde purchaser, the court 
shall decree a confirmation of the title and shall render a decree in behalf of 
the Untted States against the patentée corporation, company, person, or as- 
sociation of persons, for whose benefit the certification was made, for the 
value of the land as hereinbefore provided. * • *" 

It is sufiicient to say in respect to this latter provision that there 
is no évidence in the case as to the value of the lands in contro- 
versy, for which reason — apart from any other considération — no 
judgment can be now given in favor of the United States against 
the défendant railroad company for such value. 

The case shovs's that after the issuanee of the patent to the de- 
fendant railroad company for the lands in controversy, and prior 
to the institution by the government of this suit to annul it, the 
railroad company executed to the défendant Central Trust Company 
of New York a mortgage, in terms, purporting to cover ail of the 
lands granted to the railroad company by the acts of congress of 
March 3, 1871, and July 27, 1866, with certain exceptions not nec- 
essary to be mentioned, to seoure the payment of certain bonds 
which were issued and sold to varions purchasers for value prior 
to the commencement of this suit; and the claim is made that ail 
such lien holders are as much protected by the principles of equity 
as are bona flde purchasers of such lands. At the time of the 
exécution of the mortgage, however, covering the lands hère in con- 
troversy, there was in existence the adjustment act of March 3, 
1887, of which the mortgagees had notice, providing for suits to 
vacate patents erroneously issued by the offlcers of the land de- 
partment under the grants made to the railroad company, in terms 
affording protection to purchasers in good faith of lands se erro- 
neously patented, but expressly declaring "that a mortgage or 
pledge of said lands by the company shall not be considered as a 
sale" for that purpose. The mortgage hère in question did not de- 
scribe any particular tract or tracts of land, but embraced in gên- 
erai terms the lands granted by congress to the railroad company; 
and having been executed after the passage of the act of March 
3, 1887, the holder took with notice of the fact that the United 
States claimed that, under the grant, lands had been erroneously 
patented to the railroad company, and with notice of the fact that 
by the act of March 3, 1887, congress had provided for the bring- 
ing of suits to annul ail such patents as Were erroneously issued; 
at the same time affording protection to bona flde purchasers un- 
der such patents, but expressly declaring that a mortgage or pledge 
of such lands by the railroad company shall not be considered as a 
sale for that purpose. Under such circumstances, the holder of the 
mortgage must be held to hâve taken with his eyes open, and ean- 
not be regarded in the same light as a purchaser of title in good 
faith, and without notice. 
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It résulta from what has been said that there must be a decree 
for the complainant, annulling the patent in so far as concerna 
the S. J of section 11, township 3 S., range 9 W. of the San Ber- 
nardine base and meridian, and establishing its Talidity in favor 
of the défendant Wright in respect to those lands in controversy 
falling within section 21, township 2 S., range 9 W. of the same 
base and meridian. A decree to that effect will be entered, but 
without préjudice to the right of the United States to sue "for the 
value of the land thus confirmed to Wright, 



DRAKE y. STEWART. 
(Circuit Court of Appeals, Eighth Circuit. August 24, 1896.) 
No. 734. 

1. ÉVIDENCE — ACTS OF OO-CONSPIRATORS. 

Upon the production of évidence from whlch the Jury may reasonably 
Infer the Joint assent of the mlnds of two or jnore persons to the prosecu- 
tion of an unlawful enterprlse, any act or déclaration of one of the par- 
ties in référence to the common object, whlch forms a part of the res 
gestœ, may be given in évidence against any one of the others who has 
consented to the enterprise. 

3. CONSPIRACT — BVIDEKCB. 

The Joint assent of the minds of the parties to a conspiracy may be 
found by the Jury, like any other ultlmate fact, as an inference from 
other facts proved. 
3. CoNSPiRACT — Evidence. 

Défendant, the county marshal, was told by one B. that some persons 
would be arrested that night, and that he must be particular as to what 
bail bond was taken, and to tbis he replled that that would be "ail 
right." That nlght B. obtalned a. warrant from a Justice for plaintlffl's ar- 
rest for common assault, and she was arrested and taken to the county 
Jail at 9 o'cloek p. m., and there put In charge of defendant's deputles. 
Plaintlff demanded to be brought before the justice who Issued the war- 
rant, to glve bail, but B. falsely stated that he was out of town. An- 
other Justice then prepared a bail bond, but the deputy marshal refused 
to accept it, stating that he was Instructed not to receive any bond, and 
plaintifC was detained in Jail until the next morning. Défendant testifled 
that he knew nothlng of the parties to be arrested, or the charge against 
them. Held, that there was évidence for the Jury that défendant con- 
Bplred wlth B. to detain plalntiff In Jail overnight by refusing to accept 
bail. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

John W. Beebe, for plaintiff i» error. 
John H. Lucas, for défendant in en-or. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. Maud Lord Drake, the plaintiff in 
error, sued Henry P. Stewart, the marshal of Jackson county, Mo., the 
défendant in error, for conspiring with one Bloss to detain her in jail 
overnight, without bail, on a charge of a common assault, for refusing 
to take or accept offered bail for her appearance to answer for that 
charge, and for detaining her in jail without bail. At the close of 
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th.e évidence the court instructed the jury to retum a verdict for the 
défendant, and this writ challenges the judgment upon that verdict. 

ïhe amended pétition upon which the case was tried contained 
three counts. In the flrst count the plaintifl alleged that on March 
11, 1892, the défendant, Stewart, was the marshal of Jackson county, 
Missouri, that he had the custody and rule of the common jaJl of that 
county, and that John Emmons and Daniel O'Mara were his deputies, 
agents, and représentatives in charge thereof. She alleged that on 
that day the défendant, Stewart, and one Bloss entered into a con- 
epiracy to wrongfuUy detain her in the common jail; to cause her to 
be arrested for a common assault by Bloss; to cause her to be taken 
immediately to the jail, and delivered to Stewart and his deputies, 
without an opportunity to give bail ; and to cause her to be detained 
in jail by Stewart and his deputies, without allowing her to give bail 
for her appearauce. She alleged that, in pursuance of this conspir- 
acy, Bloss caused a warrant to be issued by a justice of the peace in 
the evening of March llth, arrested her, and took her directly to the 
jail, and delivered her to Emnons and O'Mara, the deputies of Stew- 
art, who detained her there until the next morning. She alleged 
that, before and after she arrived at the jail, she offered to give proper 
bail for her appearance to answer the charge in the warrant the next 
moming, but that Bloss and the deputy marshals ail refused to ac- 
cept any bail or bond whatever. The second and third counts of the 
petitioa allège the unlawful détention, but omit the charge of con- 
spiracy. The défendant, in his answer to this pétition, admits that 
he was the marshal of Jackson county; that a warrant was issued by 
a justice of the peace for the arrest of the plaintlffi; that she was ar- 
rested by one of the constables of Kaw township, by virtue pf the war- 
rant; and that the constable placed her in the common jail of the 
county ; and he dénies ail the other allégations of the pétition. 

There was évidence tending to establish thèse facts: William 
Bloss and one Mathias were fellow reporters on a newspaper, and 
Bloss was a deputy constable. About 5 o'clock in the afternoon of 
March 11, 1892, they engaged two more deputy constables to go with 
them in the evening to arrest Mrs. Drake and a Dr. Kimmel, at whose 
résidence she was visiting. In another action in which this transac- 
tion was involved, the défendant, Stewart, had testified that at about 
7 o'clock that evening Bloss came to his house, and told him that 
there were some parties who would be arrested that night, and that 
he wanted them to be particular what kind of a bond they took, — to 
be careful of a straw bond, — and that he replied that that would be 
ail right. He also testified that he did not know who the parties to 
be arrested were, and that he never found out anything about it until 
the next morning. About 8 that evening, Mathias, Bloss, and two 
other constables went to a hall in Kansas city, where H. D. Barto, 
a justice of the peace, was attending a meeting. They called him 
out, Mathias made a complaint against Mrs. Drake for a common as- 
sault, and the justice issued a warrant addresF'ed to the marshal, or 
any constable of the county, or the chief of police of Kansas City, 
which commanded them to take Mrs. Drake, and hâve her forthwith 
before the justice to answer the complaint. Justice Barto informed 
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Bloss and his associâtes that he should be at the hall, where he then 
was, until 1 or 2 o'clock the next mornîng. Bloss and his associâtes 
then proceeded to the résidence of Dr. Kimmel, where they arrested 
Mrs. Drake, tooli her directly to the county jail, and delivered her to 
Emmons and O'Mara, the deputies of the défendant, Stewart, at about 
9 o'clock that evening, who kept her in the common jail ail night. In 
the morhing another deputy came in, and informed her that she M^as 
free and could go. Wheû the arrest was made, Mrs. Drake demanded 
to be taken before Justice Barto to give bail ; but Bloss falsely repre- 
sented to her that he was not in the city, but lived six miles in the 
country, ând had gone to a political meeting. Her attorney or Dr. 
Kimmel'telephoned repeatedly to the résidence of Stewart, in order 
to arrange with him for her to give bail, but the answer came back 
that he was not at home. After Mrs. Drake was taken to the jail, 
her attorney informed the deputy marshals that he would hunt up a 
justice of the peace, and give bail for the appearance of Mrs. Drake, 
and asked them not to put her in a cell until he returned. He went 
to Justice Worthen, whose office and résidence were nearer to the jail 
than those of any other justice, and persuaded him to go to the jail, 
where a bond was executed, and approved by him, for the appearance 
of Mrs. Drake before Justice Barto the next morning to answer to the 
charge of assault. It was 12 o'clock midnight when this bond 
was completed and approved. It was then tendered to the deputy 
marshal, Emmons, who refused to accept it, not on account of want of 
authority of Justice Worthen to take a»d approve it, but because, as 
he,said,'h.e was instructed not to receive any bond. The justice remon- 
strated with him, told him that he had accepted bonds in felony cases 
approved by him twice within a week, and that this woman had a 
right to go. ' His reply was, "She can't gô." 

The court t-ejected the following offers of testimony: The plaintiff 
offered to prove by one of the constables that when Bloss returned 
from his visit to the résidence of Stewart on that evening, and when 
he was proceeding with him to obtain a warrant for the arrest, he 
said "that he (Bloss) had got the thing plugged, and that he had ar- 
rangea it so Stewart should be away from the house, where he could 
not be accessible, and they eouldn't get bail of Stewart or his dep- 
uties." She offered to prove by Justice Barto that, after an attempt 
had been made to indict Bloss for malfeasance in office, Stewart said 
to Barto, "If it hadn't been for him being able to fix the grand jury, 
they Would hâve been in a hell of a fix," and that, during the trial of 
Bloss in the criminal court, Stewart said to Barto, "he hoped I 
wouldù't be any barder on Bloss than I had to be." The plaintiff 
assigna as errer the peremptory instructions to the jury to return a 
verdict for the défendant, the refusai to receive in évidence the re- 
jécted testimony just reçited, and many other rulings of the court. 

A conspiracy is the combination of two or more persons, by con- 
certed action, to accomplish a criminal or unlawful purpose, or some 
purpose not in itself criminal or unlawful, by criminal or unlawful 
means. In order to establish a conspiracy, évidence must be pro- 
duced from which a jury may reasonably infer the joint assent of the 
minds of two or more persois to the prosecution of the unlawful enter- 
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prise. Until such évidence is produced, the acts and admissions of 
one of the alleged conspirators are not admissible as évidence against 
any of the others, uniess the court, in its discrétion, permits their intro- 
duction out of tlxeir order. But, when such évidence has been pro- 
duced, any act or déclaration of oœ of the parties in référence to the 
common objeet which forms a part of the res gestse may be given 
in évidence against any one of the others who has consented to the 
enterprise. Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542; Spies 
V. People, 122 111. 1, 102, 238, 12 ISf. E. 865, and 17 N. E. 898; Archer 
V. State, 106 Ind. 426, 432, 7 N. E. 223; U. S. v. Cassidy, 67 Ped. 698, 
702. The joint assent of the minds of the parties to a conspiracy may 
be found by the jury, like any other ultimate fact, as an inference 
from other facts proved. Glaspie v. Keator, 12 U. S. App. 281, 286, 
3 C. 0. A. 474, 476, and 56 Fed. 208, 205; Spies v. People, 122 111. 
1, 102, 238, 12 N. E. 863, and 17 N. E. 898; Archer v. State, 106 Ind. 
426, 432, 7 N. E. 225. It is only when the undisputed facts are such 
that reasonable men can fairly draw but one conclusion from them 
that the court may properly withdraw a question of fact from the dé- 
termination of the jury. Eailway Co. v. Jarvi, 10 U. S. App. 439, 451, 
3 C. C. A. 433, 438, and 53 Fed. 63, 70. 

In view of thèse principles of law and rules of décision, was the 
évidence in this case such that ail reasonable men must, in the impar- 
tial exercise of their sound judgment, arrive at the conclusion that the 
défendant, Stewart, never assented to the nefarious scheme of Bloss? 
This is the flrst and most important question in this case. The évi- 
dence conclusively proved that Bloss intended to keep the plaintrïï in 
prison in the county jail, without bail, through the night, and tliat he 
successfuUy accomplished that purpose. This scheme and its fulflll- 
ment were unlawful and malicious. Under the circumstances of this 
case, where a woman was arrested in a populous city, supplied with 
magistrates easily accessible, at 9 o'clock in the evening, for the 
trivial offense of a common assault, and offered to give ample bail, the 
statutes of the statc of Missouri, and the warrant under which the 
arrest was made, reqnired the marshal, his deputies, and the consta- 
bles to take the prisoner forthwith before the justice who issued it, or 
before some other proper officer, so that she could give bail for her 
appearance, and avoid a détention in the common jail through the 
night. Kev. St. Mo. 1889, §§ 4026, 6109. It is clear that Bloss 
thought it necessary to the successful exécution of his plan that the 
défendant, Stewart, should be informed beforehand that some parties 
were to be arrested that evening, and that he wanted him and his 
deputies not to take a straw bond. He accordingly went to Stew- 
art's résidence, and told him this, and the défendant said, "Ail right" 
The scheme worked successfuUy. The deputies of Stewart took no 
straw bond. They took no bond at ail. The chief deputy said, a few 
hours after this conversation between Bloss and Stewart, when a 
bond for the plaintiffi's appearance in the morning, approved by the 
nearest justice of the peace, was tendered to him, that they were in- 
structed not to take any bond whatever for this prisoner, and that she 
could not be released. This deputy was acting for his principal, the 
défendant. He was acting within the scope of his authority in the 
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discharge of Us customary dutiea. The légal presumptlon, theref orey 
is that he was acting by command of his superior, and that he and hls 
fellow deputy had received thèse instructions not to accept any bond 
whatever for the appearànce of the plaintiff from his principal, the 
défendant, Stewart. Grinnell v. Phillips, 1 Mass. 529, 534 The 
fact that Stewart testified that he did not know who the parties to be 
arrested were, or upon what charge they were to be arrested, and that 
he found eut nothing about it until the next moming, has not escaped 
our attention. The acts and the effects of the acts of a défendant 
often point to the truth as unerringly as his testimony, and this testi- 
mony of the défendant must be considered by the triers of the fact 
in the light of the surrounding circumstances, aiwi the acts of his 
deputies. In view of the légal presumption that thèse deputies re- 
ceived their instructions from their principal, and were acting by his 
command ; in view of the fact that Bloss thought it necessary to the 
success of his plan that he should haye a conversation with Stewart, 
in which he notifled him that parties were to be arrested that eren- 
i»g, and that no straw bond should be taken, before he entered upon 
the exécution of Jiis enterprise ; and in view of the signiflcant fact 
that this conversation seems to hâve had the exact effect that the 
joint assent of the minds of Bloss and Stewart to the exécution of the 
former's plan would hâve had, — we are unwilling to say that reason- 
able men might not fairly draw the infereace that Stewart consented 
to this enterprise, and gave the instructions to his deputies to take 
no bonds, in order to assist in its prosecution. This question should 
hâve been submitted to the jury. 

The conclusion which has been reached upon the question already 
considered will necessarily resuit in a reversai of the ruling of the 
court below rejecting the testimony of the admissions of Bloss after 
he had left Stewart's résidence, and entered upon the prosecution of 
his enterprise. In the view which the court below took of the évi- 
dence, its ruling was rîght; but, in view of the conclusion that has 
been forced upon us, the acts and statements of Bloss, while he was 
carrying ont the plan after his conversation with Stewart at his rési- 
dence, became compétent évidence for the considération of the jury, 
under the nile that the acts of each co-conspirator in pursuing the 
common object become the acts of ail. The testimony of Justice 
Barto to the statement of the défendant relative to the condition in 
which they would hâve found themselves if they had not flxed the 
grand jury, and to his request that Barto would spare Bloss, is ad- 
missible, as in the nature of admissions against interest. The con- 
clusions at which we haye arrived compel us to grant a new trial of 
this, case, in any event, because in our opinion there was évidence for 
the considération of the jury under the first count of the petitioiu 
This resuit could not be modilied by any opinion we might form upon 
the questions of law presented by the second and third counts, and 
their considération and décision will therefore be deferred. The 
judgment below must be reversed, with costs, and the case remanded 
to the court below, with directions to grant a new trial, and it is bo> 
ordered. 
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LEWIS et al. t. WBIDENFEIiD et al. 

(«rcult Court, E. D. Michigan, S. D. Jime 23, 1898.) 

No. 3,473. 

Bbuotaii ov Causes— Sbpamablb Contboverst. 

In a proceeding to foreelose a mortgage, a défendant, who Is alleged to 
be personally liable for the déficit, cannot remove the cause from the state 
court on the ground that the controversy as to hls personal liablllty Is a 
separable one. 

Action by Alexander Lewis and another against Camille Weiden- 
feld and others. On motion to remand. 
The facts sufflcientlj appear from the opinion. 

S. M. Cutcheon, Edwin F. Conely, and Charles A. Kent, for thv 
motion. 
John C. Donnelly and William H. Wells, opposed. 

SEVERENS, District Judge (orally). The judgment of the court 
Is in this case that the motion should be sustained. The grounds 
on which that judgment is founded are virtually thèse: In Michi- 
gan a mortgage simply créâtes a lien on the property, and does not 
convey the title. This is a case of an ordinary bill for foreclosure, 
which States an obligation entered into by the indlTidual défend- 
ant as the groundwork of the suit, — the foundation of the debt or 
obligation for which the lien was created. It then proceeds to 
state that the obligor, in the instrument evidencing the debt, gave 
a mortgage to secure it. It then states the transfer of the prop- 
erty from the mortgagor to one of the corporate défendants. It 
thereupon prays that (having stated the default of the payment of 
the debt) an inquiry may be made to ascertain the amount due upon 
the debt and mortgage, and, upon the coming in and confirmation, 
and ascertaining the amount, that the défendants, or some of them, 
shall pay.the amount thus ascertained to be due; and that, in de- 
fault of such payment within a limited time, the premises be sold 
by or under the direction of a commissioner of the court; and that 
upon the coming in and confirmation of his report, if a deflciency 
(shall be found, then a further order or decree may be had against 
the porty liable for the payment of the principal debt. This bill is 
in the ordinary form of foreclosure bills, according to the practice 
of the chancery courts in the state of Michigan. The theory of the 
bill is that the premises mortgaged be subjected to sale for the pay- 
ment of the mortgage debt, and that, if any deflciency shall exist, 
a Personal remedy may be had against the individuals who hâve obli- 
gated theméelves for the payment of the same. That is the ground 
upon which the bill is framed, and the object sought to be obtained 
by the suit. Now, this petitioner, the individual who it is claim- 
ed in thé bill is personally liable for the debt, has sought to remove 
this case from the state court on the ground that the controversy 
was a separable one, — one which may be fuHy worked out and de- 
termined without the présence of other parties, — and is within the 
•cope of the statute of the United States providing for the removal 
v.76F.no.2— 10 
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of cases upon such grounds. It is to be seen from the allégations 
in this bill that tke prime object of tbe bill is to foreclose tke mort- 
gage and subject the property to sale. The collection of the defi- 
ciency is a mère incident. It may turn ont, for augbt tbat can now 
be seen, that there never will be any personal liability enforced 
in this or any other suit against the party personally liable. But 
however that may be, and haring regard to the objects and purposes 
of this suit, the claim of the bill, and the relief which is expected to 
be realized, this controversy is not a separable one from that of the 
other défendants. The test in thèse cases is not whether the relief 
which a complainant or plaintiff (as the case may be) shall be able 
to reach and gain against one défendant is différent from that which 
he may obtain against another défendant. That is not the test. 
The test is whether the controversies are so blended and commin- 
gled as substantially to involve the same inquiries and conclusions. 
Now, this mortgage sought to be foreclosed was taken to secure the 
payment of this very debt. The existence of that debt, and the 
amount of it, are prime questions to be determined in the case, and lie 
at the very foundation of the relief; that is to say, the enforcement of 
the lien, which is the prayer of the bill. This controversy is not a sep- 
arable one, and not distinguishable from that of the other branches 
of the controversy or other phases of the same controversy in re- 
gard to thèse other défendants. For thèse reasons, and confining 
myself solely to the ground which has been most fully argued, 
whether this controversy is a separable one from that of the other 
défendants, I hold that the motion must prevail, and an order may 
be entered in accordance with this holding. 



POOLEY V. LUCO et al. 

(District Court, S. D. Callfornla. August 31, 1896.) 

No. 859. 

1. Pbdbrai< CoaRTs— Jubibdiction— Suits against Consuls. 

The constltutlonal provision giving to the suprême court "original juris- 
dlctlon" in ail cases afifectlng ambassadors, other public mlnlsters, and 
consuls (article 3, § 2) does not make that jurisdiction exclusive; and Rev. 
St. § 687, which provides that such jurisdiction shall not be exclusive in 
suits to which a consul is a party, and section 563, subd. 17, which confers 
upon the district court jurisdiction in the latter class of suits, are constl- 
tutlonal and valld. 

2. Same— District Courts— Equity Jurisdiction. 

The fédéral district courts hâve jurisdiction in equlty (Rev. St § 563, 
subd. 17, also Id. §§ 574, 631), and may take cognizance of a suit to fore- 
close a mortgage on land situated In their districts. 

This was a foreclosure suit brought by O. Pooley against Juan M. 
Luco and others. The cause was heard on demurrer to the bill for 
want of jurisdiction. 

Allen & Flint, for complainant. 
Oole & Cole, for défendants. 
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WELLBOEN, District Judge. This is a suit to foreclose a mort- 
gage on lands situated in San Diego county, Southern district of Cali- 
fornia. One of the diefendauts, Juan M. Luco, is consul gênerai of 
the republic of Chile, duly accredited to the government of the 
United States, and résident at San Francisco, Cal. Said défend- 
ant, by demurrer, challenges the jurisdiction of the court, and, in his 
brief, urges two grounds: 

1. That so much of section 687 of the Eevised Statutes of the 
United States as provides that the jurisdiction of the suprême court, 
in suits to which a consul is a party, shall not be exclusive, is in vio- 
lation of the flrst clause of the second paragraph of section 2, art. 3, 
of the constitution of the United States, said paragraph being as fol- 
lovfs: 

"In ail cases affeetlng ambassadors, other public minlsters, and consuls, and 
those in which a state shall be a party, the suprême court shall hâve original 
jurisdiction. In ail other cases before mentloned the suprême court shall bave 
appellate jurisdiction, both as to law and fact, with such exceptions and under 
such régulations as the congress shall malie." 

Défendants argument is that the word "original," in this para- 
graph, is synonymous with "exclusive," and therefore congress bas 
no power to confer upon any other than the suprême court jurisdic- 
tion over a suit to which a consul is a party. This argument, while 
not so expressed in defendant's brief, also applies, of course, to sub- 
division 17 of section 563 of the Eevised Statutes of the United 
States, which subdivision provides that the district courts shall hâve 
jurisdiction, with an exception not material hère, "of ail suits against 
consuls." Said subdivision, and the above-mentioned provision of 
section 687, are, in my opinion, constitutional. The signiflcance 
which défendant ascribes to the word '-original" is not in harmony 
with its commonly acccpted meaning, nor is it warranted by the con- 
text. In the paragraph of the constitution above quoted, the word 
"original" is used solely in contradistinction to the word "appellate," 
and this use indicates that the former of said words was not intended 
to make exclusive the jurisdiction which it otherwise qualifies. 

2. Défendant contends in the next place that the district courts of 
the United States hâve no equity jurisdiction, and therefore cannot 
entertain suits of this character. To this I cannot agrée. If there 
were no législation by congress on the subject other than subdivision 
17 of section 563 of the Eevised Statutes, I should hold that subdivi- 
sion amply suflScient to confer equity jurisdiction on the district 
courts in the cases therein mentioned. Complainant, however, cites 
other constitutional provisions and acts of congress which clearly 
and indisputably recognize equity powers in the district courts. Sec- 
tions 1 and 2 of article 3 of the constitution provide that the judicial 
power of the United States shall be vested in one suprême court, and 
such inferior courts as congress may establish, and that such judicial 
power shall extend to ail cases in law and equity. The sections of 
the Eevised Statutes cited by complainant in this connection are 
574 and 631. The flrst of thèse sections provides that "the district 
courts, as courts of admiralty and as courts of equity, so far as 
equity jurisdiction bas been conferred upon them," etc. Section 631 
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provides that "from ail final decrees of a district court in causes of 
equity or of admiralty and maritime jurisdiction," etc. Defendant's 
argument, however, need net be further pursued, since the question 
of jurisdiction in suits like the présent has been authoritativelj de- 
termined favorably to the complainant by the suprême court of the 
United States. Ex parte Baiz, 135 U. S. 403-432, 10 Sup. Ct. 854. 
See, aiso, Froment v. Duclos, 80 Fed. 385. I am ciearly of the opin- 
ion that this court has jurisdiction of the présent suit. The demur- 
rer will be overruled, and défendant assigned to answer the bill 
within two weeks after the next ruie day. 



CRYSTAL SPRINGS LAND & WATER 00. et al. v. CITÏ OF l^OS 

ANGELES 

(Circuit Court, S. D. Callfornia. August 3, 1896.) 

No. 583. 

1. JuRreDiOTiON— Fbdbhal Courts— Mbxican Qrants. 

The fact that both parties claim under Mexican grants, confirmea and 
patented by the United States, in accordance with the provision of the 
treaty of Guadalupe Hidalgo, protecting ail existlng property rights, does not 
render the suit one arising under that treaty, so as to confer jurisdiction on 
a fédéral court. 

2. SAMB— CONSTITUTIONAL QUESTION. 

In order to confer jurisdiction of a suit as arising under the United 
States constitution, the pleadings need not show what particular clause of 
the constitution is in question. 

3. Samb— Due Procbss of Law. 

Whenever the riglit or title of either party Is grounded upon state légis- 
lation whlch undertakes to transfer to him property belonglng to the 
other, without due process of law, there Is a controversy as to the opéra- 
tion and elïect of the constitution, to which the fédéral jurisdiction at- 
taches. 

4. Samb— PLBADina. 

An averment by plalntiff that it "is the owner in fee of the said" prop- 
erty In suit, "and by and through its tenants and agents is in possession 
thereof," If not qualifled by subséquent averments, sufïlciently allèges 
plaintiff's ownership upon an issue as to whether property of plalntiff is 
elaimed by défendant under a législative act, which involves the taklng 
of plaintiff's property without due process of law. 

Bill by the Crystal Springs Land & Water Company and S. G. 
Murphy against the city of Los Angeles. 

J. S. Chapman and White & Monroe, for complainants. 
Lee & Scott, 0. McFarland, and W. E. Dunn, for défendant. 

WELLBORlSr, District Judge. This is a suit to quiet title to 
certain waters, water rights, and the works therewith eonnected, 
hereinafter mentioned. Défendant demurs to the bill, for lack of 
jurisdiction in the court, and because complainants do not show 
themselves entitled to équitable or any relief. The briefs of both 
parties are devoted mainly to the former ground of demurrer, and 
the same observation will apply to this opinion. The bill is, neces- 
sarily, somewhat voluminous, but the material facts therein al- 
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leged may be summarized, with sufflcient clearness for présent pur- 
poses, in a narre w compass, and as foUows: One of the plaintilïs, 
the Crystal Springs Land & Water Company, is the owner of cer- 
tain lands (4.9 acres), situated in the county of Los Angeles, Cal., 
and the grantee of the right to develop water upon certain other 
lands, adjacent to those first mentioned. The lands so owned by 
said Company, and those upon which jt has the aforesaid right to 
develop water, are parts of two Mexican grants, the Eancho Los 
Pelis and the Eancho San Kafael, adjoining and to the north of 
said city, and through which runs the Los Angeles river. Thèse 
grants were duly confirmed by the commissioners appointed under 
the act of congress for the settlement of private land daims in Cal- 
ifornia, approved March 3, 1851, and upon them patents were duly 
issued. By means of tunnels, pipes, and other agencies, said Com- 
pany has developed, on said lands, from waters percolating be- 
neath the surface thereof, 700 inches of water, under a 4-inch pres- 
sure, which it is now supplying to the city of Los Angeles and its 
inhabitants, for domestic and other uses. Of the waters so de- 
veloped, said company is the owner in fee, its ownership being de- 
rived, as hereinafter more particularly noticed, from said Mexican 
grants, and therefore within the protection, as plaintiffs claim, of 
the treaty of Cuadalupe Hidalgo. The interest of the plaintiff 
Murphy in said company's property is that of a trustée, under a cer- 
tain deed of trust, to secure an issue of bonds to the amount of 
$500,000, and executed by said company August 1, 1890. The city 
of Los Angeles was organized under the laws of California, and its 
charter was on the 26th of March, 1874, amended by an act of the 
législature of said state, which said act, in terms, granted to said 
city, to be held and enjoyed in absolute ownership, the full, free, 
and exclusive right to ail of the water flowing in the river Los 
Angeles at any point from its source or sources to the intersection 
of said river with the southern boundary of said city, and also the 
right to develop, economize, use, and utilize ail waters flowing be- 
neath the surface in the bed of said river, at any point or points 
between the points of termini thereinabove given; excepting and 
reserving from the opération of said grant, unless the same should 
be condemned and taken for public use, ail vested private rights 
to said water flowing upon the surface or beneath it in the bed of 
said river. Subsequently, on the Ist day of April, 1876, the législa- 
ture of said state passed other acts amendatory of said charter, 
each of said acts making again to said city the same grant of water 
as that provided for in the first of said acts, to wlt, the act of 
March 26, 1874. Said city of Los Angeles claims that, as the suc- 
cessor of the Mexican pueblo of Los Angeles, and by virtue of the 
laws of Mexico governing the rights of a pueblo to waters and 
streams flowing through said pueblo, and by the acts of the légis- 
lature aforesaid, it is the sole and exclusive owner of ail the waters 
flowing in the Los Angeles river from its source or sources to the 
southern boundary of said city, and of the sole and exclusive right 
to develop waters percolating under the bed of said river or else- 
where, whicb flow into or become a part of the waters of said 
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river; and that the whole space between the bases of the mountains 
each side of said river, above the nortbern boundary of said city, 
and including the tract whereon said excavations were made and 
said pipes laid, constitutes a portion of the bed of said river, within 
the meaning of said acts of the législature of the state of California; 
and that ail of the waters percolating in the said soil belong to 
the said city of Los Angeles; and that said tunnels and pipes were 
excavated and laid without right; and that the same belong to 
said city; and that said waters so developed and concentrated and 
flowing in said pipes belong to said city; and, further, that said 
city, under and by virtue of said acts of the législature, has the 
sole and exclusive right to develop the waters percolating in said 
lands. The bill then allèges that ail of said claims made by said 
city are false and unfounded, and without right in law, but that 
said claims hâve greatly depreciated the capital stock of said Com- 
pany, and impaired the security provided by the trust deed above 
mentioned, and that said waters and water rights are of the value 
of more than |1,000,000, and prays for a final decree quieting the 
title of plaintiffs to said waters, water rights, and the works there- 
with connected. 

Plaintiffs insist that there are two grounds either one of which 
will support the jurisdiction of the court, namely: First, that the 
suit arises under the treaty of Guadalupe Hidalgo; second, that de- 
fendant's claim to said waters and water rights is based on said 
amendments to its charter, which amendments, if construed as mak- 
ing the grant so claimed by défendant, are répugnant to the consti- 
tution of the United States, and therefore the case is one arising 
under the constitution of the United States. The défendant con- 
troverts both of thèse grounds. I shall consider them in the order 
of their statement. 

1. The authorities which bear upon said issues consist of three 
classes of cases: First, those relating to the re-examination by 
the suprême court of the United -tates of décisions made by the 
highest court of a state in which such décisions could be had; sec- 
ond, suits removed, or, sought to be removed, before trial, from the 
state into the United States courts; third, suits brought originally 
in the United States courts. It is true, as suggested by counsel for 
plaintiffs in their last brief, that dismissals of the writs of error 
in cases of the flrst class do not show that the suits could not hâve 
been maintained if originally brought in the fédéral court, because 
the appellate jurisdiction of the suprême court of the United States 
to review the décision of a state court requires two conditions: 
First, a fédéral question; second, its décision in a particular way, 
— whereas in the third class of cases above mentioned, in which 
category falls the présent one, a fédéral question is the only pre- 
requisite. This distinction, however, between the décisions in the 
flrst and third classes of cases, does not obtain between the second 
and third classes, for the reason that jurisdiction in a casp of re- 
moval, and jurisdiction where the suit is originally brough* in the 
fédéral court, are regulated by statutes whose language is sub- 
stantially, if not literally, the same. The circuit courts were by 
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the act of congress of March 3, 1875, given original junsdiction of 
ail suits of a ciril nature, at common law or in equity, where the 
matter in dispute exceeds, exciusire of interest and costs, the sum 
or value of |2,000, and arising under the constitution or laws of the 
United States, or treatieS made, or which shall be made, under 
their authority. 18 Stat. 470. Section 2 of the same act provides 
for the removal of cases from the state courts into the fédéral 
courts, and the enumeration of the cases in which removals are 
authorized is in the same language as that emplojed, in the flrst 
section, to enunierate the cases where original jurisdiction exists. 
Prier to this time the mère involvement in a suit of a fédéral ques- 
tion did not authorize its removal. Bj the act of August 13, 1888, 
which limits the right of removal to défendants, and is otherwise 
amendatory of the aforesaid act of 1875, it is provided that the re- 
moval may be had in any case where original jurisdiction exists, 
without enumerating the cases. 1 Supp. Rev. St. 611. From this 
short review of the acts of congress it will be seen that the déci- 
sions of the courts in removal cases are directly applicable hère, 
because the right of removal dépends upon language similar to that 
which confers original jurisdiction. 

Now, with référence to the right of removal the suprême court 
has said: 

" 'Befoie a circuit court «m be required to retain a cause under tliis juris- 
diction, it must in some form appear upon tlie record, by a statement of 
facts, "in légal and logieal form," sucti as is required in good pleadiug, that 
the suit is one which "really and substantially involves a dispute or contro- 
versy" as to a right which dépends upon the construction or effect of the 
constitution or some law or treaty of tlie United States.' * * • Under tho 
act of 1875, for the purposes of removal, the suit must be one 'arising under 
the constitution or laws of the United States, or treaties made or which 
shall be made under their authority'; that is to say, the suit must be one in 
which some title, right, privilège, or immunity on which the recovery dépends 
will be defeated by one construction of the constitution, or a law or treaty of 
the United States, or sustained by a contrary construction. Starin v. New 
York, 115 U. S. 257, 6 Sup. Ct. 28, and cases there cited." Carson v. Dun- 
ham, 121 U. S. 421, 7 Sup. Ct. 1030. 

To same effect is the opinion in Starin t. New York, supra, from 
which I extract the following: , 

"The charaeter of a case is determined by the questions involved. Osborn 
V. Banii, 9 Wheat. 824. If from the questions it appears that some right, 
iltle, privilège, or immunity on which the recovery dépends will be defeated 
by one construction of the constitution or a law of the United States, or sus- 
tained by the opposite construction, the case will be one 'arising under the 
constitution or laws of the United States,' within the meanlng of that term 
as used in the act of 1875; otherwise not. Such is the effect of the décisions 
on this subject." Starin v. New Yorli, 115 U. S. 248, 6 Sup. Ct. 28. 

To the quotation last above given, the court cites a large num- 
ber of authorities. 
Again, it is authoritatively declared: 

"That a case in law or equity consiste of the right of one party, as well as 
of the other, and may properly be said to arise under the constitution or a 
law of the United States whenever its correct décision dépends on the con- 
struction of elther; * * * that It la not sufflcient to exclude the judiciai 
power of the United States from a partlcular case, that it involves questions 
which do not at ail dépend on the constitution or laws of the United States; 
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but, when a question to whlch the judlclal power of the Union Is extendeâ 
by the constitution forms an Ingrédient of ttie original cause, It is within the 
power of eongress to give the circuit courts jurisdiction of that cause, al- 
though other questions of faet or of law may be involved in it." New Or- 
léans, M. & T. Ry. Co. V. Mississippi, 102 U. S. 135. 

Having now ascertained the authoritative interprétations of tlie 
provisions of those acts of eongress which confer Jurisdiction upon 
the fédéral courts in suits arising under the constitution or laws 
or treaties of the United States, we corne to the question whether 
or not the mère fact that both parties claim under Mexican grants, 
confirmed and patented by the United States, brings the pending 
suit within the scope of said provisions. This question, I think, is 
conclusively and negatively answered in Phillips v. Association, 
124 U. S. 605-612, 8 Sup. Ct. 657, 658, and Powder Works v. Davis, 151 
U. S. 389-391, 14 Sup. Ct. 351, 352. In the former of thèse cases oc- 
curs the foUowing paragraph, which is quoted with approval in the 
latter case: 

"Article 8 of the treaty protected ail exietlng property rlghts within the 
limits of the ceded territory, but it neither created the rights nor defined 
them. Thelr existence was not made to dépend on the constitution, laws, or 
treaties of the United States. There wag nothing done but to provide that 
if they did in fact exist under Mexican law, or by reason of the action of 
Mexican authorities, they should be protected. Neither was any provision 
made as to the way of determining their existence. Ail that was left by im- 
plication to the ordinary judicial tribnnals. Any court, whether state or na- 
tional, having jurisdiction of the parties and of the subject-matter of the 
action, was free to act in the premises." 

While it is true that both of thèse cases involve only the appel- 
late jurisdiction of the suprême court of the United States to re- 
examine the flnal judgment of a state court, still the décisions, how- 
ever great the difficulty, suggested by counsel for plaintifEs, of rec- 
onciling them with the reasoning of Judge Story in Martin v. 
Hunter, 1 Wheat. 304-382, necessarily rest upon the proposition 
that the mère fact that both parties claim under Mexican grants 
does not présent a fédéral question. Is there, then, in the case at 
bar, and bearing upon the question of jurisdiction, anything more 
than the mère fact that both parties claim under such grants? If 
this question should be determined solely from the briefs of the 
parties, there is a material jurisdictional fact, which exists in and 
distinguishes the présent case from both Phillips v. Association and 
Powder Works v. Davis, namely, à real and substantial controversy 
over the construction of the treaty. This controversy is begun by 
the défendant itself, on the second page of its brief, in the conten- 
tion that complainants are not within the protection of the eighth 
article of the treaty, because said article applies only to Mexicans 
who did not elect to become citizens of the United States, and their 
heirs and grantees, and that plaintiffs are not within this category. 
This contention complainants, in their brief, resist, partly as fol- 
lows: 

"But wc had supposed it would be somewhat singular if thèse treaty guar- 
anties were to be considered as purely personal matters, llmited to the Mexi- 
can citizens alone, and extending no further; for any such narrow construc- 
tion of the treaties would shear them of the protection of the Mexican owners. 
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One of the highest rights of property !s the rlght to dispose of It, and a pro- 
tection wliicli is purely personal, and does not pass to an assignée or grantee, 
is but an indiffèrent protection of the Mexican owner. No sucli narrow con- 
struction is permissible, and we respectfully submit tliat the case of New 
Orléans v. Armas, 9 Pet. 223, gives not the slightest color to such a proposi- 
tion." 

Thus it appears that, at the very threshold of this argument, the 
court is confronted with an eamest déniai and assertion from de- 
fendant and complainants, respectively, of the applicability of the 
treaty. How else than by a construction of the treaty can this 
controversy be determined? If there were nothing else in the 
case, I should be disposed to think that, because of the controversy 
just mentioned, the suit was one arising under the treaty; but 
back of this controversy over the construction of the treaty is the 
question whether or not said controversy is material, — in other 
words, whether or not the rights of the complainants are dépendent 
upon the treaty. Suppose tlie eighth and ninth articles had been 
altogether omitted, and that the treaty was otherwise silent as to 
rights of property in the ceded terri tory; would it not, by the law 
of nations, hâve been obligatory upon the United States to afEord 
such rights protection as ample as that declared in said articles? 
See Botiller v. Dominguez, 130 U. S. 238, 9 Sup. Ct. 525; U. S. v. 
Moreno, 1 Wall. 400-405; Mitchell v. U. S., 9 Pet. 710. And, if 
this be so, does it not follow therefrom that a dispute or contro- 
versy about the construction of the treaty is irrelevant, and there- 
fore neither real nor substantial? Thèse are questions, however, 
which it is unnecessary for me to answer, as I shall leave un- 
determined the issue to which they relate, — i. e. whether or not the 
suit arises under the treaty, — and rest my décision upon another 
branch of the case. 

2. Plaintiffs further contend that the suit is one arising under 
the constitution of the United States, because défendant claims the 
property in dispute, and grounds the daim upon said amendments 
to its charter, which amendments, if they authorize said claim, 
are in conflict with the provision of section 10, art. 1, of the con- 
stitution, that no state shall pass any law impairing the obligation 
of contracts, and the kindred provision of section 1 of the fourteenth 
amendment, that no state shall deprive any person of life, liberty, 
or property without due process of law. The fédéral question hère 
contended for, it will be observed, grows out of, not the deraign- 
ment of plaintiffs' title, but an adverse claim, set up by défendant, 
and involving the opération and effect of the constitution of the 
United States upon the acts of the législature of California. As 
to the pleadings necessary to raise a fédéral question of this sort, 
the following extract is in point: 

"It is objected, however, by the défendants, that the pleadings do not, in 
words, say that the statnte is void because it contlicts with the constitution 
of the United States, and do not point out the spécial clause of the constitu- 
tion supposed to render the act invalîd. It would be a new rule of pleadiug, 
and one altogether superfluous, to require a party to set out specially the 
provision of the constitution of the United States on which he relies for the 
action of the court in the protection of his rights. If the courts of this coun- 
try, and especially this court, can be supposed to taise judicial notice of any- 
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thlng wlthout pleading It, It Is the constitution of the United States. And. If 
the plalntiff aJid défendant, in thelr pleadings, maiie a case wMcIi necesSarlly 
cornes within some of the provisions of tliat instrument, thls court surely can 
recognlze the fact wlthout requiring the pleader to say in words: 'This para- 
graph of the constitution Is the one Involved in this case." " Bridge Proprletors, 
Passaic & HacJiensack Rlvers, v. Hobolien Land & Imp. Co., 1 Wall. 116. 

The next question to be determined is: Wlien does a suit corne 
within the provisions of, or, in other words, arise under, the 
constitution of the United States? This question has been some- 
what fully discussed in the preceding pages, and to what is there 
said I shall now only add the following extract from one of the au- 
thorities cited by défendant: 

"A cause cannot be removed from a state court simply because, in the 
progress of the litlgatlon, it may become necessary to give a construction to 
the constitution or laws of the United States. The décision of the case must 
dépend upon that construction. The suit must, in part at least, arise ont 
of a controversy between the parties in regard to the opération and effect of 
the constitution or laws upon the facts involved." Water Go. v. Keyes, 9« 
U. S. 199. 

New, it is hardly necessary to fortify with précédents the prop- 
osition that an act of a state législature ,which undertakes to trans- 
fer to one person property belonging to another is net due process 
of law; and whenever, in any suit, the right or title of either paa-ty 
is grounded upon such state législation, there is "a controversy 
between the parties in regard to the opération and effect of the con- 
stitution * * » upon the facts involved," and therefore the 
fédéral jurisdiçtion attaches. As illustrating this rule, however, 
and the kindred rule relating to state laws impairing the obliga- 
tions of contracts, the following may be consulted: Field, Fed. 
Courts, § 122; Cooley, Const. Lim. pp. 351-353; White v. Green- 
how, 114 U. S. 307, 5 Sup. Ct. 933, 962; Smith v. Greenhow, 109 
TJ. S. 669, 3 Sup. Ct. 421; Bridge Proprietors, Passaic & Hacken- 
sack Rivers, v. Hoboken Land & Imp. Co., 1 Wall. 116 (requisite 
pleadings); Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501; Citi- 
zens' St. Ey. Co. v. City Ey. Co., 56 Fed. 746; Hamilton Gaslight 
& Coke Co. T. City of Hamilton, 146 U. S. 258, 13 Sup. Ct. 90. From 
the opinion in the last case, I quote as f ollows : 

"We sustaln the jurisdiçtion of the circuit court because it appears that the 
défendant grounded its right to enact the ordinance in question, and to main- 
tain and erect gas works of its own, upon that section of the Municipal Code 
of Ohlo, adopted in 1869 (now section 2486 of the Revised Statutes), providlng 
that the city council of any city or village should liave power, whenever it 
was deemed expédient and for the public good, to erect gas works at the 
expense of the corporation, or to purchase gas works already erected there- 
In, which section, the plaintlfC contends, if construed as conferriug the au- 
thority claimed, impaired the obligation of its contract previously made with 
the state and city." 

■ In the case at bar, can the jurisdiçtion of this court be sustained 
because of any claims of défendant, grounded upon its charter 
amendments, to the waters and water rights, tunnels and pipes, de- 
scribed in the complaint? This question may be resolved into three 
elementary ones: First. Do plaintiffs own said waters and water 
rights, tunnels and pipes? Second. Does défendant claim said 
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property? Third. Does this daim rest, in whole or in part, on said 
acts of the législature? An affirmative answer to each one of thèse 
questions is essential to tKe jurisdiction of the court. With référ- 
ence to the second and third, it must be remembered that the mér- 
ita of the claims therein mentioned are not, so far as the jurisdic- 
tional inquiry or any other branch of the demurrer is concerned, 
at ail iuTolved. The point to be determined is not whether defend- 
ant's claims are well or ill founded, i. e. not what said amendments 
really grant, but simply, does défendant claim said property, and, 
if so, is the claim grounded, wholly or at ail, upon said amend- 
ments ? With this preliminary understanding, the second and third 
questions are readily answered in the aifirmative, for the bill ex- 
pressly allèges that défendant claims said waters and connected 
Works, and that this claim is grounded, in part at least, on said 
acts of the législature. This leaves, then, for considération, only 
the flrst of the three questions above stated, namely, do plaintiffs 
own the property in dispute? And hère, again, we must, of course, 
look exclusively to the bill. If it allèges plaintiffs' ownership, ei- 
ther as an ultimate fact, or as a conclusion of law from other sufBi- 
cient facts particularly pleaded, the first question is, as surely as 
the others, answerable in the affirmative. Where ownership is al- 
légea as an ultimate fact, the allégation must simply be accepted 
as true. Where it is alleged as a conclusion of law from facts par- 
ticularly set forth, the court must look to such facts, and détermine 
therefrom the question of ownership, regardless of the pleader's 
conclusion. This distinction is important, as it serves to mark the 
ground of my décision. What, then, is the character of the bill 
in the respect indicated? Paragraph 12 is as follows: 

"Your orators further state and show that the said Crystal Springs Land 
and Water Company Is the owner in fee of the said pipes and the said per- 
colating waters so developed, and, by and throngh Its tenants and agents, Is 
in the possession thereof. * * *" 

This paragraph, standing alone, would certainly be an unquali- 
fled averment of ownership. Is there anythîng else in the bill chan- 
ging the character of this averment? I answer, "No," although to 
my mind the question is not entirely free from difiiculty. Para- 
graphs 10 and 15 relate to the sources of plaintiffs' title, and are 
as follows: 

"(10 Your orators further state and show that ail of the said developmeat 
was done upon lands elther belonging to the said Crystal Springs Land and 
Water Company, or through the lands upon whlch the rights to make such 
development had been granted by the said G. 3. Grllllth, the owner of the 
said lands; and by reason of the said grant and the ownership of the said 
lands, and the development of the said waters, by means of the said excava- 
tions and the pipes laid therein, the said Crystal Springs Land and Water 
Company became, and ever since hos been, the owner of the said waters and 
water pipes, and stlU is the owner thereof, subject to the rights of the said 
S. G. Murphy, on« of the plalijtiffs hereln." 

"(15) And your orators furtier show, upon information and bellef, that, 
under the lawa of Spain and Mexico, the grantees of the said grants made 
by the Spanlsh and Mexlcan govemm«nts of the said Eanchos San Rafaël 
and Los Fells, the water percolating In the soll thereof passed with the said 
grants, and became the property of the owner of said lands, as part and 
parcel of said lands; and your orators' claim in and to said waters so collect- 
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ed together by means of the sald excavations and the said pipes, and so by 
them condueted to the works of sald plalntlflfs herein, and dlstrlbuted by their 
agents and tenants to the people of the clty of Los Angeles, and to the said 
clty, for the uses and purposes aforesaid, Is derived from, through, and 
under the sald grants made by the said Spanish and Mexican authori- 
ties and the patents issued by the United States as hereinbefore alleged; 
and the said rights of your orators are proteeted by the treaty of Guadalupe 
Hidalgo, between the United States and the republic of Mexico; and the 
said title to sald water, and rights to the use thereot, were confirmed by the 
authorities of the United States, by and through the proceedings aforesaid." 

This paxtial deraignment of plaintiffs' title, considered in con- 
nection with the claims which it is elsewliere in the bill alleged dé- 
fendant asserts, might seem at ârst blush to so qualify the gênerai 
averment of plaintiffs' ownership, in paragraph 12, as to raise, for 
présent détermination, the question, together with its légal consé- 
quences, as applied to the case at bar, whether in the territory of 
Oalifornia, before its cession by Mexico to the United States, the 
right to deyelop percolating waters which, through natural process- 
es, found their way ultimately into a stream flowing through a 
pueblo, was acquired by the pueblo, in virtue of its organization, 
or was included in a grant, by the Mexican goTernment to an in- 
dividual, of the soil through which said waters percolated, or was 
reserved by said government for the use of ail its inhabitants. A 
careful reading, however, of the three paragraphe just quoted, sat- 
isâes me that this question does not arise on demurrer. Para- 
graphs 10 and 15, I think, are to be viewed only as supports for 
plaintiffs' contention that the suit arises under the treaty of Gua- 
dalupe Hidalgo. However this may be, thèse two paragraphs, while 
they would probably confine plaintiffs, in their proof of ownership, 
to the source indicated, are not such a deraignment of title as would 
make paragraph 12 ' the mère statement of a conclusion of law. 
This last-mentioned paragraph, therefore, must be construed as 
the distinct averment of an ultimate fa et, namely, plaintiffs' own- 
ership, and, as such, including, by unavoidable implication, ail pro- 
bative facts essential to the existence of such ultimate fact. Hee- 
ser V. Miller, 77 Cal. 192, 19 Pac. 375; Churchill v. Lauer, 84 Cal. 
233, 24 Pac. 107. 

Now, the bill does not, in terms, deny that the waters in dispute, 
prier to their development by plaintiffs, flowed into or became a 
part of the Los Angeles river; but if it were true, about which, 
however, I do not at this time express or intimate any opinion, 
that before the cession of California a pueblo therein had the ex- 
clusive right to ail percolating waters which ultimately form a part 
of the stream flowing through the pueblo, — and this is the most 
favorable view for défendant, — still the bill would be good on de- 
murrer, because in that event the averment of plaintiffs' ownership 
would necessarily imply that said waters, prier to their develop- 
ment, did not flow into or become a part of the Los Angeles river. 
My opinion is that the bill states a case within the jurisdiction of 
this court, and entitling plaintiffs to équitable relief. Demurrer 
overruled, and défendant assigned to answer the bill at the rule 
day in September next. 
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HARTMAN v. WARRBN et al. 

(Circuit Court of Appeals, Bighth Circuit September 14, 1896.) 

No. 767. 

1. Public Land— Location— Indian Tekaty. 

ïhe location of a tract of public land by an alleged bénéficia ry under the 
seventh clause of the second article of the treaty of September 30, 1854 
(10 Stat. 1109), between the United States and the Chippewa Indlans of 
Lake Superior, segregates the tract from the public domain and appro- 
priâtes it to private use. 

3. Same. 

While such a location remains in force, Porterfleld warrants issued under 
the act of Aprll 11, 1860 (12 Stat. 836) cannot be lawf ully located on the 
same land, because that land bas been otherwise appropriated by the 
prior location whether right or wrong. 

3. Décision of Land Department. 

The adjudications of the land department upon questions within its juris- 
dlction, if erroneous, are not vold, but are valid until reversed on appeal 
or set aside by proper direct proceedings for that pnrpose. 

4 Pbb-emption Entey. 

An entry of land under the seventh clause of the second article of the 
treaty of September 30, 1854, supra, Is not a pre-emption entry, and one 
who contests it acquires thereby no right to be preferred in the purchase 
or acquisition of the land under section 2 of the act of May 14, 1880 (21 
Stat. 140, 141, c. 89, § 2). 

5. Location ov Land— Enpokcembnt of Teust. 

One who Is not in privity with the United States, and who did not ac- 
quire any right to be preferred in the acquisition of a tract of land, before 
the elalm to it upon whlch it was patented was initiated, may not main- 
tain a bill in equity to subject the holder. of the légal title to a trust in 
his favor on the ground that the patent was issued through errors in law. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

This is an appeal from a decree which sustained a demurrer to a bill in 
equity and dismissed the bill. Emil Hartmau, the appellant, brought this bill 
In the court below against James H. Warren and his immédiate and remote 
grantees, the appellees, to obtain a decree of that court that those of the ap- 
pellees who then held the title to lot 7 and the N. E. % of the S. W. % of sec- 
tion 30, township 63 N., of range 11 W., in the county of St. Louis, in the state 
of Minnesota, held it in trust for his beneflt. The United States issued their 
patent for this land to the appellee Warren on December 11, 1894, and the 
title held by the appellees rests upon this patent. The theory of the bill is 
that the land was patented to Warren through errors of law made by the of- 
ficers of the land department, when it would hâve been patented to the ap- 
pellant if thèse offlcers had rlghtly decided the légal questions presented to 
them in the case. The allégations of the bill, so far as they are material to 
the détermination of the décisive questions upon this appeal, disclose this 
state of facts: By the seventh clause of the second article of the treaty con- 
cluded between the United States and the Chippewa Indians of Lake Superior 
and the Mississippi, on September 30, 1854, it was agreed that "each head of 
a family or single person of âge at the présent time, of the mixed bloods be- 
longing to the Chippewas of Lake Superior, shall be entitled to eighty acres of 
land, to be seleeted by them under the direction of the président, and whlch 
shall be secured to them by patent in the usual form." 10 Stat. 1109. War- 
ren is and always has been a citizen of the United States. He was the son 
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of a father who was a native-boni citizen of the United States, and of a mother 
who was a mlxed blood, half French and half OMppewa Indlan of Lake Su- 
perior. He was a married man, and a résident and citizen of the state of Cali- 
fornia, when the treaty was made, and never lived with or in the vicinity 
of any band of Chippewa Indians. He nevertheless claimed that he was a 
tnixed blood belonging to the Ohippewas of Laiie Superlor, and on January 
22, 1875, the commissioner of Indian affairs, by direction of the secretary of 
the interior, so found, and issued to him a certificate of identlty, to the efCect 
tliat he was one of the persons referred to in the clause of the treaty quoted, 
and that he was entitled to locate 80 acres of land under the provisions of 
that treaty. On January 20, 1885, Warren sold this certificate of identlty to 
one Joseph H. Sharp, and executed two powers of attomey to him, one to 
empower him to locate in Warren's name the 80 acres to which he claimed to 
be entitled under the treaty, and the other to empower him to sell and convey 
this land. On October 15, 1885, Sharp located the land in dispute In this case 
in the name of Warren, under hls power of attomey for that purpose. On 
the same day, he sold and conveyed it in the name of Warren to the appellee, 
Christian Kortgaard, under hls power of sale. On December 22, 1894, the 
government patented the land to Warren upon this location. Meanwhile, on 
March 11, 1889, the appellent, Hartman, appUed to the register and receiver 
of the proper local land office to locate and enter this land with Porterfleld 
warrants issued under the act of congress, approved Aprll 11, 1860, which 
provided that the secretary of the Interior should Issue thèse warrants to the 
exécutera of the last will and testament of Robert Porterfleld, "to be by them 
located on any of the public lands which hâve been or may be surveyed and 
which hâve not been otherwise appropriated at the time of sueh location." 
12 Stat. 836. The register and receiver rejected this application, on the ground 
that the land was embraced in the entry of Warren. On March 19, 1889, Hart- 
man appealed from this décision to the commissioner of the gênerai land of- 
fice, and filed with the offlcers of the local office an application to contest the 
entry of Warren, on the grounds that the location of October 15, 1885, was 
not made by or for him, that he was not entitled to locate the land, and that 
he had unlawfully parted with hls certificate of identlty before the entry was 
made. The commissioner afflrmed the décision of the register and receiver 
and dismissed Hartman's application to contest. Hartman appealed to the 
secretary of the interior. The secretary reversed the décisions of the offlcers 
below, and directed the register and receiver to hear the contest. They heard 
it in January, 1893. Counsel for Hartman claim that the allégations of his 
bill show that on the hearing of this contest Hartman provêd by uncontra- 
dlcted testimony the facts which we hâve recited, as to the citizenship and 
résidence of Warren, as to his mlxed blood, as to hls relation (or, rather, want 
of relation) to the Chippewa Indians of Lake Superlor and the Mississippi, 
and as to his sale of his certificate of identlty, before hls location was made. 
For the purposes of this décision we shall concède this to be the légal efCect 
of the averments of this bill, although it may be that we should be forced 
to the conclusion that the bill discloses that there was contradictory évidence 
before the officers of the land department at the hearing upon the contest 
suffident to warrant their findings, as matter of fact. If that question were 
material in our view of this case. The offlcers of the local land office held that 
Warren was a beneflciary under the treaty, that he had the power to sell his 
right to locate the land, and had the right to make the two powers of attomey 
before he made his location, that his entry and location of the land In dispute 
were valld, and that Hartman's contest should be dismissed. After a hearing 
upon an appeal from this décision, the commissioner of the gênerai land of- 
fice afflrmed it. On an appeal from this décision of the commissioner, the 
secretary of the interior afflrmed it, and the land was patented to Warren. 
The appellant alleged that thèse décisions upon the hearings upon his contest 
were erroneous in law, and that he Is, consequently, entitled to the relief 
sought by his bill. 

James O. Broadhead, D. P. Dyer, and William W. Billson (P. H. Sey- 
mour, Cliester A. Congdon, and Daniel A. Dickinson, with them on 
the brief), for appellant 
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James K. Redington (J. M. Wilson, S. F. White, T. J. McKeon, 
George P. Wilson, and John E. Van Derlip, with liim on the brief), for 
appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The appellant attacks the patent of the United States, under which 
the appellees hold this land, on the ground that the patentée was not 
legally entitled to receive it. Two preliminary questions are forced 
upon our considération, and demand détermination before we can 
reach the investigation of the title of the appellees. They are: Did 
the appellant, Hartman, ever acquire any right to or équitable interest 
in the land which was injuriously affected by the issue of the patent 
to Warren? If not, can he maintain a suit in equity to charge the 
holders of the légal title under this patent with a trust for his beneflt? 

The act of April 11, 1860 (12 Stat. 836), gave the appellant the 
right to locate his Porterfield warrants upon any of the public lands 
not "otherwise appropriated at the time of such location." He flrst 
applied to locate them on this land on March 11, 1889. The land 
had then been selected, located, entered, and paid for by Warren 
by the surrender of his certificate of identity for more than three 
years. How could the appellant hâve any right to locate his war- 
rants on this land, while the location of Warren stood uncanceled? 
Why were not thèse lands "otherwise appropriated" by the location of 
Warren, when Hartman made his application? It is contended that 
Warren's location was void because he was not a person entitled to 
the benefits of the treaty of September 30, 1854 (10 Stat. 1109), under 
which he made it, and because he unlawfully sold his certificate of 
identity before he made his entry. But this position is untenable. 
The land department of the United States is a spécial tribunal vested 
with judicial powers, whose décisions upon questions within its juris- 
diction are impregnable to collatéral attack, and conclusive until they 
are reversed on appeal or set aside by proper proceedings in equity. 
It was the province and duty of that department to hear and décide 
the questions whether or not Warren was a mixed blood belonging 
to the Chippewas of Lake Superior, and entitled to 80 acres of land 
under the provisions of the treaty of September 30, 1854, and whether 
or not he was entitled to locate and enter the particular tract of land 
hère in dispute under that treaty. It tried the former question, and 
on January 22, 1875, adjudged that he was one of the beneflciaries of 
that treaty. It tried the latter question, decided that he was entitled 
to enter the land hère in dispute, and issued to him a certificate that 
he had located it, on October 15, 1885. Thèse judgments stood un- 
challenged on March 11, 1889, when the appellant ofîered to locate his 
warrants upon this land, and, even if they might hâve been avoided 
by proper proceedings, they were not void. The only parties who 
had any interest in the subject-matter of thèse décisions, when they 
were rendered, were the United States and Warren. The ofScers of 
the land department, who rendered them, had jurisdiction of both 
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tliese parties, and of the subject-matter of their judgments. Their 
décisions were, therefore, valid and effectiTe adjudications, whether 
they were right or wrong. U. S. v. Winona & St. P. E. Co., 15 0. C. 
A. 96, 103, 107, 67 Fed. 948, 954, 955, 958, 959; St. Paul, M. & M. Ry. 
Co. V. St. Paul & N. P. Ey. Co., 15 C. C. A. 167, 68 Ped. 2. The légal 
effect of Warren's location, wMch was permitted by thèse décisions, 
was to segregate this land from the public domain and to appropriate 
it to his claim under the treaty of 1854. Even if he was not in fact 
qualiiied to make the location, his entry was valid on its face, and, 
until it was caneeled or set aside, it segregated the land from the 
public domain, and appropriated it to private use as effectually as it 
would hâve donc if Warren had been legally entitled to make it. Wil- 
cox V. Jackson, 13 Pet. 496, 513 ; Witherspoon v. Duncan, 4 Wall. 210, 
218; Carroll v. SaflEord, 3 How. 441; Eailway Co. v. Dunmeyer, 113 
U. S. 629, 5 Sup. Ot. 566: Eailroad Co. v. Whitney, 132 U. S. 357, 10 
Sup. et. 112; Mcintyre v. Roeschlaub, 37 Fed. 556; Eailroad Co. v. 
Forseth, 3 Land Dec. 446, 447; Eailroad Co. v. Leech, 3 Land Dec. 
506; Hollants v. Sullivan, 5 Land Dec. 115, 118; Henry Milne, 14 
Land Dec. 242. The appellant had, therefore, no right to enter this 
land under his Porterâeld warrants, on March 11, 1889, because it 
was not then public land of the United States, but was otherwise ap- 
propriated. 

But counsel for the appellant insists that, if Hartman acquired no 
right to the land by his ofler to locate it with his Porterfleld warrants, 
on March 11, 1889, he did acquire, under section 2 of the act of 
May 14, 1880 (21 Stat. 141, c. 89, § 2), the right to be preferred in 
the acquisition of the title to it, by virtue of his attack upon the 
location and entry of Warren, which he instituted on March 19, 1889. 
Section 2 of the act of May 14, 1880, provides : 

"In ail cases wheré any person has contested, pald the land offlce fées, and 
procured the cancellation of any pre-emption, homestead, or tlmber-culture 
entry, he shall be notifled by the résister of the land-offlce of the district in 
which such land is sltuated, of such cancellation, and shall hâve thirty days 
from the date of such notice to enter said lands. * * •" 

The argument is that, if the ofïicers of the land office had correctly 
decided the questions of law presented to them, the location of War- 
ren would hâve been caneeled, and Hartman would hâve acquired 
the right to be preferred in the acquisition of the land under this sec- 
tion. But it will not do for the courts to say, in the face of the plain 
terms of this statute, and the accepted meaning of the term "pre- 
emption entry" in the législation and jurisprudence of the nation, as 
counsel for appellant argue, that any entry of the public land, from 
which any one acquires the preferred right to obtain it, is a pre- 
emption entry. It would be as reasonable to try to maintain that 
every entry of land, upon which the entryman had or intended to 
hâve a home, was a homestead entry, or that every entry of land on 
which he cultivated or intended to cultivate trees was a timber-cul- 
ture entry. The expressions, "pre-emption entry," "homestead entry," 
and "timber-culture entry," hâve accepted and well-recognized signifi- 
cations in the acts of congress, in the décisions of the courts, and in 
common parlance. A "timber-culture entry" is an entry under the 
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provisions of "An act to encourage the growth of timber on Western 
prairies," approved March 3, 1873 (17 Stat. 605, c. 277), and the 
varions amendments and additions thereto. Rev. St. p. 451, §§ 2464- 
2469. A "homestead entry" is an entry under the provisions of the 
act of congress entitled "An act to secure homesteads to actual set- 
tiers upon the public domain," approved May 20, 1862 (12 Stat. 392, 
c 75), and the varions amendments and additions thereto. Rev. St. 
p. 419, c. 5. The distinguishing characteristic of a pre-emption entry 
is that, where such an entry is made, a preferred right to acquire the 
land has been secured by virtue of its occupation or improvement by 
the entryman. The term ordinarily refers to an entry under the 
act of congress entitled "An act to appropriate the proceeds of the 
sale of the public lands and to grant pre-emptive rights," approved 
September 4, 1841 (5 Stat. 453, c. 16, § 15), and the varions amend- 
ments and additions thereto. Rev. St. p. 414, c. 4. But a similar 
préférence is granted to one who obtains and improves a coal mine 
upon the public lands by the act of March 3, 1873 (17 Stat. 607, c. 279; 
Rev. St. p. 431, §§ 2347-2352); to one who irrigates and improves 
désert land imder the act of March 3, 1877 (19 Stat. 877); and to 
one who was an actual settler on the Osage Indian trust and dimin- 
ished reserve lands in the state of Kansas, under the act of May 9, 
1872, and its amendments (17 Stat. 90, c. 149, § 1; Rev. St. p. 418, 
§ 2283). The ofiQcers of the gênerai land office hâve held that an 
entry under any of thèse acts is a préemption entry, within the 
meaning of the provisions of the act of 1880. Eraser v. Ringgold, 
3 Land Dec. 69; Garner v. Mulvane, 12 Land Dec. 336; Bunger 
v. Dawes, 9 Land Dec. 329. 

It is unnecessary to consider, and we do not décide in this case, 
whether this term in the act of 1880 is broad enough in its signiâcance 
to cover an entry under acts of congress, other than the <Teneral pré- 
emption act of September 4, 1841, and its amendments, which give 
a preferred right to him who occupies or improves the land he seeks 
to enter. Oonceding that its signification is broad enough for that 
purpose, that is, in our opinion, the extrême limit of its meaning. A 
long list of entries remain, to make which no preferred right can be 
obtained by occupation, cultivation, or improvement. There are pri- 
vate entries for cash ; locations with bounty land warrants; locations 
with New Madrid certiiicates under the act of February 17, 1815 
(3 Stat. 211), and amendments; locations with -Chippewa mixed- 
blood scrip, under the treaty of September 30, 1854 (10 Stat. 1109), 
one of which is in question in this case; locations under Porterfield 
warrants under the act of April 11, 1860 (12 Stat. 830), one of which 
appellant sought to malœ; locations with agricultural collège scrip, 
under the act of July 2, 1862 (12 Stat. 503), and its amendments; 
locations with private land scrip under the act of June 22, 1860 
(12 Stat. 85), and its amendments; locations with Valentine scrip 
under the act of April 5, 1872 (17 Stat. 649) ; entries under the grants 
of swamp lands, of school lands, and of lands for internai improve- 
ments to the varions states of the Union (Rev. St. §§ 2479-2490, 1946, 
2378, 2379); and doubtless many others of like cliaracter. Hère 
are 11 classes of entries, which hâve been speciflcally mentioned, that 
v.76F.no.2 — 11 
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are mdj-ked by tlie want of the characteristic that a preferred right to 
malie tlieiiicaii Tae acquired by settlement or improvement of the land 
to be entered, and the entry of Warren belongs to one of thèse classes. 
The distinguishing mark of a pre-emption entry is that very char- 
acteristic. The only logical conclusion is that congress used that 
term to distinguish the class of entries which hâve this distinctive 
feature from those that hâve it not, and that it intended to subject 3 
of the 14 classes which we hâve enumerated — that is to say, home- 
stead entriea, pre-emption entries, and timber-culture entries — to the 
burdens and dangers imposed by the second section of the act of 
1880, and to exclude ail others from the effect of its provisions. 

It is suggested that the ofScers of the land department hâve reached 
the opposite conclusion, and hâve held, in effect, that by the use of 
this term the act of 1880 subjects every entry of the public land to the 
provisions of that section. After a careful perusal of the opinions 
of the oflQcers of the land department, which hâve been cited to us, 
we are not satisfled that they bave ever gone to that length, and, if 
they had, we should be compelled to décline to follow. The opinions 
of tiie offlcers of that department are entitled to careful considération 
and may well be permitted to lead the way to the proper construc- 
tion of an ambiguous statute; but where the words of an act of con- 
gress are plain, and their meaning is clear, they must prevail. Web- 
ster V. Luther, 16 Sup. Ot, 963,, 967; U. S. v. Tanner, 147 U. S. 
661, 663, 13 Sup, Ct. 436; Merritt v. Cameron, 137 U. S. 542, 11 
Sup. Ct. 174; U. S. v. Graham, 110 U. S. 219, 3 Sup, Ct. 582; Swift 
Co. V. U. S., 105 U. S. 691. After a deliberate considération of ail 
the terms of the act of 1880 in the light of the législation for the dis- 
position of the public lands in force when it was enacted, ail doubt 
of its true construction bas been dispelled, and we hâve become sat- 
isfled that the preferred right to enter land grantèd to the contestant 
by the second section of that act was granted to the successful con- 
testant of a pre-emption, homestead, or timber-culture entry only, 
that the entry of Warren was neither of thèse, and that Hartman ac- 
quired no right to be preferred in the acquisition of this land by his 
contest of the claim of Warren. In view of this conclusion, it is im- 
material that there was a régulation of the land department under 
which he would hâve been entitled to such a preferred right, if he 
had succeeded. The land department may undoubtedly make rea- 
sonable régulations for the conduct of the business intrusted to it 
and the discharge of the duties imposed upon it, provided, always, 
that they are not inconsistent with the législation enacted and the 
policies adopted by congress. But the act of 1880, which grants a 
preferred right of entry to contestants of.three spécifie classes of 
entries ont of more than a dozen, is an implied prohibition of any 
such préférence to the contestants of entries which belong to the 
classes excluded from that enactment. Any régulation of the land 
department which allows such a préférence is inconsistent with this 
prohibition, and must be disregarded. 

The case of the appellant, then, is this: More than three years 
after Warren had entered and paid for the land, more than three years 
after the land department had adjudged that it was his and had is- 
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sued to Mm its certificate to that eSect, but before the clérical act 
of issuing his patent had been perfonned, Hartman offered to locate 
upon it some Porterfield warrants that could not lawfully be so lo 
cated, and his offer was rejected. From that time to the présent his 
daim to the land has been steadily rejected, and the right of War- 
ren to it has been uniformly maintained by the oiBcers of the local 
land ofaces, by the commissioner of the gênerai land ofiûce, and by 
the secretary of the interior. The appellant is not now, and he never 
has been, in privity with the United States. He has never acquired 
any right to or interest in the land. He is a stranger to the title, 
and a stranger to ail the parties who hâve ever held it. 

Can one who has acquired no right to a tract of land maintain a 
suit in equity to charge the owner of it with a trust in his favor, be- 
cause the United States sold or granted it to that owner through an 
error of law? This is the next question in this case, and it is not a 
new question in this court. It was carefully considered and an- 
swered in the négative in the case of Deweese v. Reinhard, 10 0. C. A. 
55, 59, 60, 61 Fed. 777, 781, and 19 U. S. App. 698, 706. In the opin- 
ion of this court, which was delivered by Judge Thayer in that case, 
will be found a careful review of many pertinent authorities and 
a clear statement of our views upon this question and the grounds 
upon which they rested. It is useless to repeat them. Suffice it to 
say that, in déférence to the candor, zeal, and eminence of the learned 
counsel for the appellant, we hâve carefully re-examined this ques- 
tion, and the authorities upon it, only to be confirmed in our earlier 
opinion. They hâve cited, in support of their position, that the offer 
of the warrants and the contest made by Hartman gave him such 
an interest in this land that he could maintain this bill, and we hâve 
examined the following authorities: Winona & St P. E. Co. v. 
St. Paul & S, C. R. Co., 26 Minn. 179, 2 N. W. 489; Garland v. Wynn, 
20 How. 6; Silver v. Ladd, 7 Wall. 219; Johnson v. Towsley, 13 
"Wall. 72; Lindsey v. Hawes, 2 Black, 554; Minnesota v. Bachelder, 
1 Wall. 109; Lytle v. Arkansas, 9 How. 314; Reese v. Crockett, 8 
Yerg. 129 ; Kohlhass v. Linney, 26 Tex. 332 ; Cunningham v. Ashley, 
14 How. 376; Ard v. Brandon, 156 U. S. 537, 543, 15 Sup. Ct. 406; 
Shepley v. Cowan, 91 U. S. 330; Oattle Co. v. Becker, 147 U. S. 47, 
13 Sup. Ct. 217; Bisson v. Curry, 35 lowa, 72. 

Minnesota v. Bachelder was an action of ejectment, and the ques- 
tion under considération was not presented there. In Winona & 
St. P. R. Co. V. St. Paul & S. C. R. Co., the complainant had the 
prior grant and the superior equity. In Cattle Co. v. Becker, the 
complainant held under applications to enter the land and payments 
for it which had been presented to and received by the register and re- 
ceiver of the local land ofiQce. In Garland v. Wynn, the complainant 
had the senior entry, and another had fraudulently obtained a patent 
upon a junior one. In every other case cited by counsel for appel- 
lant, the équitable right to the land which prevailed over the légal 
title had been initiated by settlement upon or improvement of the 
land before the foundation of the claim which went to patent was 
laid. Under the pre-emption laws, settlement and improvement by 
a qualiiied pre-emptor gives him a right to be preferred in the pur- 



164 76 FEDERAL REPORTER. 

chase or other acquisition of the land, where the United States had 
determined to sell or dispose of it. Shepley v. Cowan, 91 U. S. 330. 
In every case cited by counsel for appel lant in which the équitable 
right to the land prevailed over the légal title the former had either 
been recognized by the United States by a grant or an entry of the 
land, or by the acceptance of payment for it, so that the équitable 
owner was in privity with the government, or the équitable right had 
been initiated before the claim which went to patent by a settle- 
ment or an improvement of the land under a law which gave to the 
settler or improver a right to be preferred in its acquisition. No 
authority bas been cited which holds that one who is not in privity 
with the government, and who has never acquired any right to the 
land until after it was entered by the patentée, can maintain a 
bill to divest him of the légal title. 

On the other hand, in Smelting Co. v. Kemp, 104 U. S. 636, 647, 
Mr. Justice Field, in delivering the opinion of the suprême court to 
the effect that a patent could not be successfully impeached in an ac- 
tion at law, said of the complainant: 

"He must resort to a court of equlty for relief, and even there his complaint 
cannot be heard unless he connect himself with the original source of title, 
so as to be able to aver that his rights are Injurlously affected by the ex- 
istence of the patent; and he must possess such equitles as will control the 
légal title In the patentee's hands. Boggs v. Mining C!o., 14 Oal. 279, 303. It 
does not lie in the mouth of a stranger to the title to complain of the act of 
the government with respect to it. If the government is dissatisfied, It can, 
on its own accotint, authorize proceedings to vacate the patent or llmit its 
opération." 

This is a wise and salutary rule. It relieves the government of the 
expense of vexations litigation, and the owners of land from the spéc- 
ulative attacks of those who hâve nothing to lose. It has been re- 
peatedly announced and uniformly maintained in the national courts, 
and it is fatal to the suit of the appellant in this case. Cooper v. 
Eoberts, 18 How. 173; Spencer v. Lapsley, 20 How. 264, 273; Beard 
V, Federy, 3 Wall. 478, 492; Mcintyre v. Eoeschlaub, 37 Fed. 556; 
Bardon v. Eailroad Co., 145 U. S. 535, 12 Snp. Ct. 856. 

The decree below must be afSrmed, with costs, and it is so ordered. 



MATHER HUMANE STOCK TRANSP. CO. v. ANDBRSON et aL 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.) 

No. 299. 

1. Rahroad Recbivers— Phioritibs ovbr Mortoahe. 

A claim for car rentals accruing before the appointment of recelvers Is 
not entltled to priority over the lien of a pre-existing mortgage. 

a. samb. 

The fact that, by the terms of a lease of cars to a railroad company, a 
portion of the rent was not due when receivers for the company were 
appointed, does not give a claim for that portion of the rent a préférence 
over a mortgage on the road recorded before the maklng of the lease. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 
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E. S. Smith, for appellant. 
Bluford Wilson, for appellees. 

Before WOODS, JENKESTS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. At the suit of ttie trustées in a mort- 
gage executed in tlie year 1888 by tlie Chicago, Peoria & St. Louis 
Eaih'oad Company upon its railroad and appurtenant properties, and 
upon the income and profits thereof, the appellees on September 21, 
1893, were appointed receivers, and were directed to operate the 
road, and out of the income to pay, as preferred debts, "ail claims for 
materials and supplies which hâve been incurred in the opération 
and maintenance of said property during the six months last past." 
On the 24th of November, 1891, the railroad company had leased 
of the appellant, the Mather Humane Stock Transportation Com- 
pany, a corporation of Hlinois, 100 stock cars, for which the rental, 
accrued after May 1, 1893, and amounting to 13,722.40, had not been 
paid. This demand the appellant, by an intervening pétition, asked 
to hâve allowed and declared to be a lien prior to the lien of the 
mortgage on the road and income. It appeared that of the sum 
above named |1,34G.40 accrued after August 1, 1893, and that the 
railroad company had received |1,B61.66 for the use of the leased 
cars on other lines of road between May 1, 1893, and the appoint- 
ment of the receivers. The priority asked for the entire demand, and 
for each of the smaller sums named, the court denied, and error is 
assigned upon each of the rulings. 

That the claim for rentals of cars accrued before the appointment 
of the receivers was not entitled to priority over the lien of the mort- 
gage is settled by the décision of the suprême court in Thomas v. 
Car Oo., 149 U. S. 95, 112, 13 Sup. Ct. 824, 831. After référence to 
the cases of Miltenberger v. Railroad Co., 106 U. S. 286, 1 Sup. Ct. 
140, and Kneeland v. Trust Co., 136 U. S. 89, 97, 10 Sup. Ct. 950, it 
is there said: 

"Tested by the prlnciples asserted in thèse cases, the claim for car rental 
that had accrued prior to the receivership eannot be maintained, but should 
hâve been disallowed. The case of a corporation for the manufacture and 
sale of cars, deallng with a railroad company whose road is subject to a 
mortgage securing outstanding bonds, is very différent from that of worlimen 
and employés, or of those who furnish from day to day supplies necessary 
for the maintenance of the railroad. Sueh a company must be regarded aa 
contracting upon the responsibility of the railroad company, and not in re- 
liance upon the interposition of a court of equity." 

The assertion of a lien for the smaller sums rests on no better 
equity. There was nothing in the contract of lease to forbid the 
use of the cars upon other lines of road, and the money so earned 
is no more subject to a trust in favor of the lessor than the eamings 
of the cars when in use on the road of the lessee. It is contended 
that for the amount due for the use of the cars after August 1, 1893, 
a préférence should be allowed, because by the terms of the lease 
that portion of the rent was not due when the receivers were ap- 
pointed, and the intervener could not hâve retaken its cara for default 
in the payment, or to secure the payment of that amount. The fun- 
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damental proposition is that a demand for the rental of cars can- 
not be allowed to displace tlie lien of a prior mortgage, and tlie prop- 
osition is not to be affected by any provision in tlie lease for tbe 
giving of crédit. Thie mortgage being recorded, knowledge of it on 
tlie part of a lessor of cars, or of other contracting parties, must 
be presumed; and unable, as they necessarily are, to displace the 
mortgage lien by express contract, they cannot do it upon any sup- 
position of reliance upon équitable interférence, unless the claim' be 
one which, in exception to the gênerai rule, bas been recognized as 
entitled to such priority. The appellant's claim is not of that char- 
acter, and was not made so by the order of court appointing the re- 
ceivers. Car rentals are not "materials and supplies," and, besides, 
the order, being in that respect interlocutory, is not controlling of 
the subséquent action of the court. It créâtes no vested right, and, 
if wrong, was to be disregarded. The decree below is af^rmed. 



ANDREWS et al. v. NATIONAL FOUNDRY & PIPE WORKS, Limited. 

OITY OF OOONTO v. SAME. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1896.) 

Nos. 283, 286. 
1. Spécifications of Ebhor. 

Tlie speciflcations of error In a case brouglit up by appeal should be, 
not that the évidence shows thls or that, but that In this or that particu- 
lar, separately stated, the decree is erroneous. 
S. Parties to Appbai/. 

A party to -the suit who bas succeeded by purchase to the rlghts of per- 
sons afïected by the decree may Join such persons in proseeuting the ap- 
peal. 

8. ASSIGNMENT OF ErRORS. . 

The omission to set out in the title of an assigmnent of error the names 
of ail the parties to the record whose interests are intended to be, and 
manifestly may be, affected by the appeal, does not affect the jurisdlc- 
tion of the circuit court of appeals over the parties whose names were 
omitted. 
4 Samb. 

On appeal from a decree holding certain shareholders of a corporation 
liable to credltors, a distinct spécification for each créditer Is not neces- 
sary If the question of the shareholders' liability to one creditor is not 
différent from that of their liability to other creditors. 

5. FoLLOwiNfl State Décision — Construction of Statctb. 

The first direct ruling of the suprême court of the state upon a par- 
ticular question involving the construction of a state statute will be fol- 
lowed by the fédéral court. 68 Fed. 10O6, reversed. 

6. JUDGMKNT AGAINST CORPORATION— EfFBCT ON SHAREHOLDERS. 

In respect to rights arising out of contracts other than subscriptlons for 
stock, a shareholder is not bound by a judgment or judicial proceedlng 
against a corporation to which be was not a party. 68 Fed. 1006, reversed. 

7. Same — Participation in Défense. 

Persons are not bound by a decree by reason of their participation in 
the suit unless their conduct in that regard was open and avowed, or 
otherwise linown to the opposite party, so that it, too, was concluded, or 
would hâve been, by an adverse judgment. 

8. Stoceholders — Personal Liabilitï. 

Persons holding stocli by direct issue as collatéral security for a debt 
of the Company to them are not liable to creditors of the company, as tt 
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they subscribed for It, unless they allowed themselves to be represented 
as shareholders to the credltors who gave crédit on the faith of that 
liabillty. 

9. Same— Invalid Stock. 

Under the Wlsconsin statute, if an issue of stoeli as collatéral for a 
debt of the company is illégal, the stock is vold, and the holder thereof la. 
not liable to corporate credltors who were not especlally misled by hls 
conduet. 

10. COBPORATE Bonds— OANOELIjATION—RBTnRH OF CONSIDBKATIOK. 

Bonds issued by a corporation as collatéral for a debt wlU not be or- 
dered to be canceled because issued in violation of the state statute re- 
quiring payment in money or properiy of a certain per cent, of their face 
value, unless the money received by the company upon the pledge of the 
bonds has been repaid or otherwise secnred. 

11. MOBTGAGB OV FRANCHISE— CONSTRUCTION. 

A mortgage of a franchise giving the right to "construct, own, maintain, 
and operate" a certain water plant In process of construction, carrles 
wlth it such plant. 

Appeals from the Circuit Court of the United States for the East- 
em District of Wisconsin. 

Thèse appeals are from a single decree. The suit was brought by the ap- 
pellee, the National Foundry & Pipe Works, Limited, agalnst the Oconto 
Water Company, S. D. Andrews, W. H. Whitcomb, the eity of Oconto, the 
Oconto City Water-Supply Company, and others. The original biU was in 
the nature of a credltors' blU, and, besides averring the recovery of a judg- 
ment at law by the complainant against the Oconto Water Company for the 
sum of $24,192.75, and costs taxed at $57.29, the issue of exécution upon the 
judgment and return of nulla bona, the insolvency of that company, and Its 
indebtedness to various credltors, which It could not pay, and other facts not 
material hère, alleged that of the capital stock of the company, consistlng of 
1,000 shares for $100 each, 990 shàres were issued to Charles C. Garland, the 
président of the company, and the remaining 10 shares to persons named 
who tooli the same in the interest of Garland; that no considération, either 
of money, labor, or property, was pald for any of the stock so issued, but 
the same was issued contrary to the provisions of the statute of Wisconsin, 
and was whoUy flctitlous and void; that afterwards, on October 2, 1890, Gar- 
land and another, who held seven shares, assigned their shares of stock to 
Andrews and Whitcomb; that on October 18, 1890, in lieu of the shares so 
assigned, and which were then surrendered, the company issued to Andrews 
and Whitcomb dlrectly certificates for 997 shares of the stock of the company; 
that thèse certificates were issued without considération, either in money, 
labor, or property, contrary to the statute of Wisconsin, and were in ail re- 
spects flctitlous and vold and in fraud of the rights of the complainant and 
other credltors of the company; that Andrews and Whitcomb are indebted 
to the company on account of the stock held by them for an amount suflacient 
to pay the complalnant's judgment and the other debts of the company; 
that on July 9, 1890, the city of Oconto passed an ordinance authorizing the 
Oconto Water Company to construct and operate a System of waterworks 
in that city; that on or about September 13, 1890, Garland, as président, and 
the secretary of the water company, without any resolution of tJie directors, 
executed to Andrews and Whitcomb a writing, whereby the company in form 
agreed to transfer and assign its franchise, its capital stock, and its bonds 
to the amount of $100,000, to be secured by a deed of trust of its franchise, 
rights, and privilèges, to Andrews and W^hitcomb as collatéral security for 
moneys thereafter to be advanced by them to the company; that thereupon, 
by an Instrument dated September 13, 18SX), the transfer and asslgnment so 
stipulated to be made were in form executed; that the agreement of Septem- 
ber 13th was never recorded in the office of the register of deeds of Oconto 
county, nor was the same, or a copy thereof, ever flled in the office of the 
clerk of the city of Oconto, but the same was taken and held as a secret lien; 
that the asslgnment of the same date was not recorded until January 19, 
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1891, and wajs aiso taken and held as a secret lien; that since the 12th day 
of January, 1891, when offlcers of the company were elected in the interest of 
Andrews and Whitcomb, the conduct and management of the company and 
of ail of its affairs hâve been solely in the hands of Andrews and Whitcomb, 
their agents and attorneys, other offlcers and direetors acting nominally and 
under their direction only: that on March 13, 1891, they caused the company to 
transfer and reinvest in them, as collatéral security for further advances, its 
franchise, stoct, bonds, and ail other property then belonging to the company, 
and on May 16, 1891, caused the company to malie another and llke agreement 
transferring the franchise, stocli, bonds, and other property as security for 
further advances; that thèse agreements were not recorded, but held as secret 
liens; that the trust deed mentioned, transferring ail the franchises, rights, 
and property of the company, was executed on the Ist and recorded on the 
13th day of November, 1890; that three days later Garland, without authorlty, 
and without any considération therefor in money, labor, or property, deliv- 
ered the bonds to Andrews and Whitcomb; that at ail the times named An- 
drews was in the employ of the Oconto Water Company as superintendent; 
that the company during ail the tlme was, and was known by Andrews and 
Whitcomb to be, Insolvent. It is alleged that the Oconto City Water-Supply 
Company clalms to hâve some Interest in the premises and in the franchise 
of the Oconto Water Company as a subséquent purchaser or Incumbraneer or 
otherwise to complainant unknown. 

The prayer of the bill in part was that a reeeiver be appointed; that the 
stockholders be adjudged to pay the amounts found due on unpaid subscrip- 
tions for stock, and that the agreement and the assignment of September 
13, 1890, and later agreements executed by the Oconto Water Cojnpany to 
and in favor of Andrews and Whitcomb, and ail other assignments, trans- 
fers, and instruments executed by that company, and the issue and delivery 
of mortgage bonds, be adjudged fraudulent and void. On this bill the 
court appointed a reeeiver, and direeted Andrews and Whitcomb to surrender 
to hlm the possession of the waterworks plant. On appeal to this court that 
order was modified. 10 C. G. A. 60, 18 U. S. App. 458, 61 Fed. 782. ïhe 
final hearing of the cause commenced December 11, 1894, pending whlch, 
on December 15, the complainant filed amendments to the bill to the efCect 
that since the bringing of the suit, to wit, on the 3d day of October, 1892, 
the complainant had obtained, in the same court, a decree against the Oconto 
Water Company, whereby it bas a mechanic's lieoa upon the well, buildings, 
machinery, and entire waterworks plant, and ail the right, title, and interest 
of the Oconto Water Company, or of any person clalming under it, and to 
the premises upon whlch the plant is located, and the franchise of main- 
taining and operatlng the plant, the lien dating and commeneing September 
15, 1890, which lien, with other mechanics' liens decreed against the prem- 
ises, the complainant allèges to be a first lien, and entitled to priority over 
ail liens asserted by or on behalf of any of the défendants; and, after set- 
ting forth the contract under which the complainant had furnished materials, 
and the dates of delivery, It Is alleged that the complainant had no knowl- 
edge or notice of the contract and the assignment of September 13, 1890, 
and relied upon the franchise of the water company being free and clear of 
ail liens and incumbrances. R. D. Wood & Co., interveners, flled a like 
amendment to their intervening pétition. The appellants Andrews and Whit- 
comb answered sépara tely from the other respondents; and upon the facts, 
which are set forth in détail and at great length, they deny ail liability 
as stockholders, and, insisting upon the validlty of their contracts and liens 
upon the property and franchises of the water company, contend that in re- 
spect to the rights which they now assert they were not privy to nor bound 
by the decrees whereby the appellee and others were deelared to hâve me- 
chanics' liens, and that under a récent décision of the suprême court of 
Wisconsin those decrees were erroneous. The appellee joined issue. 

The court decreed: (1) That the Oconto Water Companj^ is insolvent, aijd 
that the proceeds of its property sliould be distributed among its creditors. 
(2) That the complainant and other Inten^ening creditors hâve liens for 
amounts stated upon ail the rights, franchises, and property of the Oconto 
Water Company, pursuant to and as provided in the mechanics' lien decrees 
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of the court (3) That Andrews and WMtcomb were privies to and con- 
cluded by the mechanics' lien decrees iû favor of the complainant and R. D. 
Wood & Ce. (4) That the mechanics' liens so decreed were and are each 
Talid, and prier to the lien of the instrument claimed to De a mortgage, bear- 
Ing date September 13, 1890, under which the défendants Andrews and Whit- 
comb assert their right to a lien upon and tltle to the property and franchises 
of the Oconto Water Company, and are superior and paramount to any and 
ail other liens or rights of said défendants upon and in said franchises and 
property. (5) That the complainant and B. D. Wood & Co. are authorized 
to proceed to the enforcement and satisfaction of their respective liens, in 
aceordance wlth their several decrees. (6) That Andrews and Whitcomb are 
stockholders of the Oconto Water Company, owning and holding ail the 
shares, amounting to $100,000, issued and assigned to them, without any 
sum having been paid therefor by any one, of which they had notice when 
they received the same, and that they are liable for ail unpald amounts so 
far as necessary to discharge the indebtedness of the company, not exceed- 
ing $100,000 in the aggregate. (7-10) That the Oconto Water Company Is 
Indebted to parties named in unsecured sums speclfled. (11) Tbat Andrews 
and Whitcomb pay the sums so ad.iudged due to unsecured créditera, and 
any deficiency that may be found due to secured creditors, after applying 
to the satisfaction of their lien decrees the proceeds of sales thereunder, the 
deficiency to be determined by an order of court at the foot of the decree. 
(12) That the mortgage bonds of the company delivered to Andrews and 
Whitcomb were issued contrary to the statute of Wisconsin, and are vold, 
and are ordered surrendered to the clerk of the court for cancellatlon. (13) 
That the instruments esecuted in the name of the Oconto Water Company 
to Andrews and Whitcomb were made in good faith and for a valuable con- 
sidération, and were not withheld from record by their procurement nor with 
their consent, nor in fraud of creditors. (14) That the receiver be paid for 
hls services $5,000, to be paid, after deducting $3,000, already retained by 
order of the court by the Oconto City Water-Supply Company out of the 
moneys heretofore tumed over to it arising from the opération of the water 
plant by the receiver. (15) That the complainant recover of Andrews and 
Whitcomb $254.10 costs herein taxed. 

The appeilants Andrews and Whitcomb and the Oconto City Water-Supply 
Company, joining in the assignment of error, say that the decree "is errone- 
ous and against the just rights of said défendants for the following reasons: 
First. Because the évidence shows that the said défendants S. D. Andrews 
and W. H. Whitcomb were not privies to, or concluded or in any way af- 
fected, either themselves or their rights, by either of the mechanic'e lien 
decrees ref erred to in the third paragraph of said decree. Second. Because 
the évidence fails to show any lien in favor of the complainant or the inter- 
vening petltioners herein, R. D. Wood & Company, upon any of the rights, 
franchises, or property of, or upon the plant constructed by, the Oconto Water 
Company in the city of Oconto. Third. Because the évidence shows that 
the liens acquired by said défendants S. D. Andrews and W. H. Whitcomb 
upon the franchises and plant constructed In said city of Oconto by the 
Oconto Water Company were superior and paramount to any and ail other 
liens upon or rights in said property, and that they made tltle to said prop- 
erty through such liens, and that they, or their grantee, the défendant 
Oconto City Water-Supply Company, hâve, ever since such tltle was made, 
held the same free and clear of ail liens. Fourth. Because the évidence 
shows that said défendants S. D. Andrews and W. A. Whitcomb never be- 
came stockholders of said défendant Oconto Water Company. Flfth. Be- 
cause the évidence shows that, if there was ever any valid issue of any 
stock of the défendant Oconto Water Company, it was either full-paid stock 
before coming into the hands of Andrews and Whitcomb, or, if not then fuU, 
was at least part paid stock, and the évidence fails to show the amount 
then remaining unpaid. Sixth. Because the évidence shows that the re- 
ceiver was not entitled to any compensation for services or counsel fées out 
of any of the moneys arising fiom the opération of the water plant by the 
receiver. Seventh. Because the évidence shows the complainant to be enti- 
tled to no relief as to the bonds mentioned in the twelfth paragraph of the 
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decree, Eighthi Because the meehanic's lien laws of Wisconsin gave no lien 
upon the franchises or plant of Oconto Water Cîompany." 

The City of Oconto, by a separate assignment, says that the decree, "so 
f ai' as it allows the enf orcement and exécution of the 'lien decrees' thereln 
mentioned in the third paragraph, is erroneous, and againat the just rlghts 
of this défendant, for the folio wing reasons: First. Because the évidence 
shows that this défendant was not privy to, or concluded, or in any way 
affected by, either of the mechanlcs' lien decrees referred to In the third 
paragraph of said decree. Second. Because the évidence fails to show any 
lien in favor of the eomplainant or the intervening petitioners herein, R. D. 
Wood & Co., upon any of the rights, franchises, or property of, or upon the 
plant constructed by, Oconto Water Company in the city of Oconto. Third. 
Because the meehanic's lien laws of Wisconsin gave no lien upon the fran- 
chises or plant constructed by Oconto Water Company in the city of Oconto." 

W. H. Webster and Geo. G. Greene, for appellants. 
Geo. H. Nojes and W. D. Van Dyke, for appellee. 

Before WOODS and SHOWALTER, Circuit Judges, and SEA- 
MAN, District Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The assignment of error by Andrews and Whitcomb and the Oconto 
City Water-Supply Company, while not drawn in strict compliance 
with rules 11 and 24 of this court (11 G. 0. A. cii., ex., 47 Fed. yï., xi.), 
may be regarded as fairly équivalent to the assertion that the decree 
rendered is erroneous (1) in declaring valid the mechanics' lien de- 
crees of the eomplainant and E. D. Wood & Oo. , (2) in declaring An- 
drews and Whitcomb bound by those decrees, (3) in failing to déclare 
the liens and title of Andrews and Whitcomb valid and superior to 
any adverse right asserted, (4) in declaring Andrews and Whitcomb 
liable to creditors for the amount unpaid upon shares of stock, (5) 
in ordering the cancellation of mortgage bonds, and (6) in ordering 
the receiver paid for his services out of moneys arising from his 
opération of the water plant. The spécifications of error in a case 
brought up by appeal should be, not that the évidence shows this or 
that, but that in this or that particular, separately stated, the de- 
cree is erroneous. McFarlane v. GoUing (by this court) 76 Fed. 23. 

It is urged that the Oconto City Water-Supply Company is not 
interested jointly with Andrews and Whitcomb, and that under the 
décisions in McDonald v. U. S., 12 C. C. A. 339, 24 U. S. App. 25, 
and 63 Fed. 426, and Grape Creek Coal Co. v. Farmers' Loan & 
Trust Co., 12 C. C. A. 350, 24 U. S. App. 38, and 63 Fed. 891, the 
assignment of errors is not available for Andrews and Whitcomb, 
who alone are interested. But it appears, without dispute, that the 
Oconto City Water-Supply Company succeeded by purchase to the 
rights, whatever they were, of Andrews and Whitcomb, and therefore 
is entitled to join them in prosecuting the appeal. 

It is urged, also, that the assignment of errors is not sufficient to 
bring under review those portions of the decree which are in favor 
of intervening creditors, because the assignment does not contain 
the names of the creditors in the title, nor allège error separately in 
respect to each creditor, The better, and, as we suppose, the com- 
mon, practice, is to set out in the title of an assignment of errors 
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the names of ail parties to the record whose interests are intended 
to be, or manifestly may be, aflected by the appeal, but the omis 
sion to do so in this instance does not aflect, we think, the juris- 
diction of this court either over the parties or the subject-matter. 
By express mie this court, like the suprême court, "at its option, 
may notice a plain error not assigned"; and jurisdiction over parties 
likewise is acquired, not by naming them in the assignment of er- 
rors, but by citation, or equiTalent notice, or by their voluntary ap- 
pearance. In respect to the other objection, if the question of the 
liability of Andrews and Whitcomb as shareholders to one créditer 
was différent from the question of their liability to another or other 
creditors, a distinct spécification for each, under rule 11 (11 C. 0. 
A. cii., 47 Fed. vi.), would be necessary, but the question presented 
is a single one, without suggestion of liability upon any ground 
not available equally for ail unsecured creditors. 

The assignment of error by the city of Oconto contains the sin- 
gle spécification that the decree is erroneous in "so far as it allows 
tite enforcement and exécution of the lien decrees therein mentioned 
in the third paragraph." The added reasons may hâve the effect 
to define and limit the scope of this spécification, but they do not 
enlarge it, or constitute additional spécifications. 

The question of primary importance, it is évident, is whether the 
liens decreed in favor of the complainant and one of the interveners 
were authorized by the statute of Wisconsin. As between two of 
the parties to the record the question has been decided by this court 
in the aflarmative (Oconto Waterworks Ce. v. National Poundry & 
Pipe Works, 7 0. C. A. 603, 18 U. S. App. 380, and 59 Fed. 19); 
but in another and later case, in which the Chapman Valve Com- 
pany, also a party to this appeal, was complainant, the suprême court 
of Wisconsin, in a carefully considered opinion, afiirmed the con- 
trary ruling of the circuit court for Oconto coimty (Chapman Valve 
Manuf' g Co. v. Oconto Water Oo., 89 Wis. 264, 60 N. W. 1004). The 
ruling of this court was based upon the opinion delivered in the 
circuit court by Judge Jenkins, who, it will be observed, deduced 
his conclusion from the analogies of previous' décisions of the su- 
prême court of Wisconsin, none of which involved the précise ques- 
tion. That opinion and its afflrmance by this court are referred to 
in the later opinion of the Wisconsin court, which declared itself 
"constrained to a différent judgment by the force of its former dé- 
cisions, and by the logic of the situation"; and added that the view 
taken was deemed to be "in accord with the weight of authority 
and the better reason." That décision, being the first direct ruling 
of the suprême court of the state upon the exact question under 
considération, must be regarded as establishing a construction of 
the statute which the fédéral courts will follow without further 
inquiry. Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10; Stutsman 
Oo. V. Wallace, 142 U. S. 293, 12 Sup. Ct. 227; Bauserman v. Blunt, 
147 U. S. 647, 13 Sup. Ct. 466; Lowndes v. City of Huntington, 153 
U. S. 1, 14 Sup. Ct. 758; Roberts v. Lewis, 153 U. S. 367, 14 Sup. Ct. 
945; Folsom v. Township Ninetv-Six, 159 U. S. 611, 16 Sup. Ct. 174; 
Balkam v. Iron Co., 154 U. S. "^177, 14 Sup. Ct. 1010. In Forsyth 
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T. City of Hammond, 18 0. C. A. 175, 71 Fed. 443, to which référence 
bas been made, this court declined to follow the latest ruling of thé 
suprême court of the state from which the case came, but it will 
be observed that it was because the décision was deemed to be dis- 
tinctly inconsistent with the previous décisions of that court, and 
in conflict with the weight and gênerai current of authority on the 
subject. It is contended, however, that for the purpose of this case 
the question was conclusively determined by the décision of this 
court. As between the immédiate parties to the suit, in which the 
décision was made, that would seem to be necessarily so. The mat- 
ter there determined became, as against the Oconto Water Com- 
pany, res judicata. But Andrews and Whitcomb and the Oconto 
City Water-Supply Company were not parties to that suit nor to 
the lien decrees, and, if they are bound by thèse decrees, it is be- 
cause of facts not apparent in the record of the suits in which 
they were rendered. It appèars by the opinion delivered below 
that Andrews and Whitcomb were held to be concluded by the 
decree against the Oconto Water Company, "so far as the détermi- 
nation of the lien is concerned," because at the commencement and 
during the pendency of the suit they were not only the holders of 
the stock standing in their names on the books of the company, but 
they actually controlled the business of the corporation. National 
Poundry & Pipe Works v. Oconto Water Co., 68 Fed. 1006. There 
is privity, of course, between a corporation and its shareholders in 
respect to corporate rights and liabilities, and it results necessarily 
that a judgment or decree against a corporate body is conclusive 
upon the owners of stock in respect to their rights as shareholders. 
In other words such judgment or decree is not open to collatéral at- 
tack by a shareholder for the purpose of asserting or protecting his 
interests as a shareholder. Sanger v. Upton, 91 U. S. 56; Graham v. 
Bailroad Co., 118 U. S. 161, 6 Sup. Ct. 1009; Hawkins v. Glenn, 131 U. 
S. 319, 9 Sup. a. 739; Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. 
867; Bennett's Ex'rs v. Glenn, 5 C. C. A. 353, 8 U. S. App. 419, and 
65 Fed. 956. But we know of no case that holds, and on principle we 
think it cannot be maintained, that in respect to rights arising out 
of contracta other than subscriptions for stock a shareholder can 
be bound by a judgment or judicial proceeding against the corpora- 
tion to which he was not in fact a party. Every mortgagee is in 
privity with his mortgagor, but he is not, for that reason, bound 
by decrees against the mortgagor obtained by the holders of other 
liens, either prior or subséquent, unless made party to the suit. Ex- 
cept in respect to his rights as a shareholder, the owner of stock 
in a corporate body is a stranger to the corporation, and without his 
consent cannot be represented bv it. Freem. Judgm. § 177; 2 Black, 
Judgm. § 583; 4 Thomp. Corp."^§§ 4459, 4460; Merrick v. Coal Co., 
61 ni. 472. The holding of the stock, therefore, whether as collatéral 
security or upon subscription, did not bind or tend to bind Andrews 
and Whitcomb by the lien decrees, in respect to the title which they 
had acquired by foreclosure of their own mortgage upon the fran- 
chises of the water company, and, if they are concluded at ail, it 
mustbe by reason alone of their management of the aJîairs of the cor- 



ANDREWS V. NATIONAL FOUNDKY & PIPB WOEKB. 173 

poration pending the suit. The suit was begun in January, 1891, by 
a bill whicli made no mention of Andrews and Wliitcomb, and con- 
tained no averment in dérogation of their rights. Tlie decree was 
not entered until October 3, 1892. Meanwliile, on June 17, 1891, in 
the same court, Andrews and Whitcomb brought suit against the 
Oconto Water Company to foreclose their mortgage, and on the ISth 
day of August obtained a decree by virtue of which, on September 
12, 1891, they purchased the franchises of the company. The notice 
of mechanic's lien, and the bill for foreclosure thereof, embraced only 
the tangible property constituting the waterworks plant, but the de- 
cree directed the sale of the property described, and also of the fran- 
chise of maintaining and operating the plant for the uses to which 
it had been devoted by the law of the company's incorporation. It 
is not to be supposed upon the évidence that the plaintiff in either 
case did not know of the claim upon the property asserted by the other, 
and it is fairly inferable that each pref erred for some reason to prose- 
cute his suit against the company alone, unembarrassed by the ques- 
tions likely to be raised if the other were brought in as a défendant. If 
now it be conceded that the employment of counsel to défend the me- 
chanic's lien suit was known to Andrews and Whitcomb, or even that 
they, as agents of the company, effected the employment, is that 
enough, under the authorities, to conclude them as if they had been 
parties to the record? There is no suggestion that they assumed 
the défense of the suit as one in which their own interests were in 
question, nor that the plaintiff in the action was led to believe that 
more was involved in the contest than a settlement of the issues 
joined between the parties of record. Estoppels in such cases, as 
in others, must be mutual, and it is not to be considered that An- 
drews and Whitcomb became bound by the decree. by reason of 
their participation in the défense, unless their conduct in that re- 
gard was open and avowed, or otherwise known to the opposite 
party, so that it, too, was concluded, or would hâve been by an ad- 
verse judgment. Herm. Estop. p. 157; 2 Van Fleet, Former Adj. 
§ 523; 2 Black, Judgm. § 540; Freem. Judgm. § 189; Lacroix v. 
Lyons, 33 Fed. 437; Schroeder v. Lahrman, 26 Minn. 87, 1 N. W. 801; 
Association v. Rogers, 42 Minn. 123, 43 N. W. 792; Brady v. Brady, 
71 Ga. 71; Majors v. OoweU, 51 Cal. 478; Allin's Heirs v. Hall's Heirs, 1 
A. K. Marsh. 525. See, also, David Bradley Manuf'g Co. v. Eagle 
Manuf'g Co., 6 C. C. A. 661, 57 Fed. 980. It is to be observed, more- 
over, that in this case neither in the original bill, nor in the amend- 
ment thereto by which the lien decree was flrst mentioned, is the 
supposed estoppel alleged or the facts averred from which it could 
be deduced. Not being concluded by the decree against the water 
company, Andrews and Whitcomb, it follows, were at liberty in this 
suit to dispute the validity of the mechanics' liens in so far as they 
might affect the title obtained through their mortgage. The lien 
decrees out of the way, ail questions conceming the recording of that 
mortgage and the antécédent contracts disappear. 

This much determined, the importance is apparent of the ques- 
tion whether Andrews and Whitcomb should hâve been declared lia- 
ble to the creditors of the Oconto Water Company, as holders of un- 
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paid stock. The proof is clear that they never subscribed for stock, 
and, exceptlng one share each, never received stock by assignment 
from a subscriber therefor, directly or remotely. By the contract of 
September 13, 1890, by whîch they undertook to advance money to 
the water company, the company agreed to issue the stock to them 
as collatéral security for the loan, and when, in discharge of that 
agreement of the company, Garland attempted to assign to them cer- 
tiflcates of shares which, upon his subscription, had been issued to 
him, but for which he had not paid in money or property, they re- 
fused to accept the assignment, and were given certiflcates issued to 
them directly by the company. What reason they gave for requir- 
ing that the stock be issued in that form is not material. They are 
presumed to hâve known the law, and are entitled to whatever ad- 
vantages resuit from their insistence upon the course taken no less 
than if the purpose to secure those advantages had been avowed. 
Neither is it material hère that the stock had been subscribed for 
and issued to Garlajid. Under the statute of Wisconsin the water com- 
pany probably might hove treated the issue to him as void, and with- 
out his consent hâve issued the same, or other shares in lieu thereof, 
to Andrews and Whitcomb. The issue to them was made, however, 
with Grarland's consent, and, indeed, by his own act as président of 
the company, and it was a matter wholly between him and the com- 
pany whether the shares should be regarded as still his, if redeemed. 
In that question Andrews and Whitcomb did not need to be, and it 
does not appear that they were in fact, concerned. Holding the 
stock by direct issue as collatéral security for the debt of the com- 
pany to them, they could not be liable to the company to pay for 
the stock as if they had subscribed for it, and, not being liable to 
the company, they are not liable to the creditors of the company, un- 
less they allowed themselves to be represented as shareholders to 
creditors who, in giving crédit, acted or should be presumed to hâve 
acted on the faith of that liability. "The liability of a shareholder 
to pay for stock," says the court of appeals of New York, in Chris- 
tensen v. Eno, 106 N. Y. 97, 102, 12 N. E. 648, 650, "does not arise 
out of his relation, but dépends upon his contract, express or im- 
plied, or upon some statute; and, in the absence of either of thèse 
grounds of liability, we do not perçoive how a person to whom shares 
hâve been issued as a gratuity, by accepting them, committed any 
wrong upon creditors, or made himself liable to pay the nominal 
face of the shares as upon a subscription or contract." In the same 
case it is said that: "Assuming that the transaction as to the compa- 
ny was ultra vires, or that it could not give away its shares, the trans- 
action, in that view, was simply a nullity, and Eno got nothing as 
against any one entitled to question the transaction; but it did not 
couvert him into a debtor of the company for the forty per cent. 
He entered into no contract to pay it." This view is more certainly 
true under the Wisconsin statute, which not only forbids, but déclares 
void, stock for which payment in money or property is not made when 
it is issued. Rev. St. Wis. § 1753. The bill allèges that the shares is- 
sued to Garland and also those issued to Andrews and "WTiitcomb were 
void, and prays that it be so adjudged. In Burgess v. Seligman, 107 U, 
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a 20, 2 Sup. et. 15, it is said : "Tlie courts in Englànd, and some in thla 
country, hâve gone very far in sustaining a liability for unpaid sub- 
Bcriptions to stock against persons holding the same in any capacity 
wliatever, whether as trustées, guardians, or executors, or merely as 
collatéral security. It cannot be denied that in some cases tlie extrême 
lengtb to wMch the doctrine bas been pushed bas operated very harsh- 
ly; and in cases in wbicb tbe corporation itself bas no just rigbt to en- 
force payment, and wbere no bad faitb or fraudulent intent bas in- 
tervened, it may be doubted wbetber creditors bave any better rigbt, 
unless by force of some express provision of a statute." And in 
tbe same case, at page 32, 107 U. S., and page 20, 2 Sup. Ct, it ia 
said that: "If the law déclares that stock beld as collatéral security 
shall not make the holder liable, • « • when tbis fact is once 
established, tbere is an end of the application of estoppel, unless it 
can be invoked by some party who bas been specially misled by the 
conduct of the défendants." Thèse propositions, thougb employed 
in a case wbicb arose under a spécial statute, are of gênerai appli- 
cation, and therefore pertinent, in the absence of a controlling stat- 
ute, to any holding of corporate stock as collatéral security. If, un- 
der the Wisconsin statute, the stock in the hands of Andrews and 
Whitcomb was lawfully held as a collatéral, they are not liable as 
upon an unpaid subscription. They made no subscription. And, if 
not lawfully in their hands, tbe stock, by the tenus of the statute, 
was void, and tbere is no ground of liability, unless it be to a cred- 
itor who was especially misled by their conduct. Tbere is no such 
créditer. Of the total indebtedness of the company of $27,380.37, 
the sum of $26,163.52 was contracted before any stock was issued 
to Andrews and Whitcomb, and of the remainder only the sum of 
1200 was incurred between the issue of tbe stock and the making 
of an entry upon the stock book wbicb showed tbe pledge. No créd- 
iter examined the stock book, or supposed that Andrews and Whit- 
comb were stockbolders. Besides the cases referred to, see the fol- 
lowing: Anderson v. Warehouse Co., 111 TJ. S. 479, 4 Sup. Ct. 525; 
Haudley v. Stutz, 139 U. S. 417, 11 Sup. Ct 530; Welles v. Larrabee, 
86 Fed. 866; Pauly v. Trust Co., 56 Ped. 430; Id., 7 C. C. A. 422, 
58 Fed. 666; Beal v, Bank, 15 C. 0. A. 128, 67 Fed. 816; Association 
V. Seligman, 32 Mo. 635, 15 S. W. 630; Exchange Bank v. aty, etc., 
Sav. Bank, Mont. Law Rep. 6 Q. B. 196; First Nat. Bank of Deadwood 
v. Gustin Minerva Con. Min. Co., 42 Minn. 327, 44 N. W. 198; Wbite- 
Wll V. Jacobs, 75 Wis. 474, 44 N. W, 630. If by foreclosing their lien 
they became absolute owners of the stock, assuming that the pledge 
was valid, they certainly did not tbereby become liable to make fur- 
ther payment for the stock, eitber to the company or to its creditors. 
If the pledge was invalid, the foreclosure or forfeiture gave tbem no 
better right, and we come again to the proposition that, the stock 
being void, they could be liable as holders of it, if at ail, only to credit- 
ors specially misled. The faet that they procured Garland to trans- 
fer bis supposed interest in the stock to Sturtevant, who afterwards 
appeared on the books as the ultimate owner, does not seem to be of 
importance, even if it be conceded that Sturtevant held only for their 
use. It was a step proper, if not necessary, for the protection oî 
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tlieir interests, and the putting of the title in the name of anothCT- 
had no tendency to deceive or mislead any one into giving crédit in 
th.e belief that Andrews and Wliitcomb were liable as stockholdera. 

The next question is whether the mortgage bonds which constituted 
a part of the collatéral given to Andrews' and Whitcomb shouid hâve 
been ordered canceled because issued in violation of a statute of the 
Btate (Eev. St. Wis. § 1753), which déclares void bonds issued with- 
out the payment in money or property of 75 per cent, of their face 
value. Conceding the application of the statute, it is insisted that, 
until the money received by the water company upon the pledge 
of its bonds has been repaid or otherwise secured, equity will refuse 
to interfère. The doctrine is familiar and is well illustrated by the 
récent décision of this court in Association v. Lohmiller, 20 C. O. 
A. 274, 74 Fed. 23, but whether applicable hère need not be deter- 
mined. 

In respect to the compensation of the receiver, the question is one 
of the taxation of costs, and shouid be determined upon équitable 
considérations, High, Rec, § 796. In this case the receiver's man- 
agement was successful ; and, if he had not been in charge, it would 
hâve been necessary to employ another, who, if of equal capacity, and 
alike successful, would hâve earned equal pay; and, the trust in 
that view having suffered no harm, the order by which tiie compen- 
sation was allowed will not be disturbed. 

In respect to the title of Andrews and Whitcomb, we are of opin- 
ion that, under the circumstances, the mortgage of the franchise car- 
ried with it the water plant. That the mortgage was valid this court 
declared when the case was hère upon the flrst appeal. 18 U. S. App. 
458, 10 C. 0. A. 68, and 61 Fed. 782. The franchise, as described in the 
ordinance referred to in the mortgage, included the right to "construct, 
own, maintain, and operate" the particular water plant which was in 
contemplation, and already in process of construction, when the mort- 
gage was executed. In the opinion in Chapman Valve Manuf'g Oo. 
T. Oconto Water Co., 89 Wis. 264, 273, 60 N. W. 1004, 1005, it is said: 
"Nor does the franchise follow the plant by force of the rule that the 
incident folio ws the principal. If that maxim has any application, it 
shouid be considered that the franchise is the principal thing. Ail 
other rights spring from the franchise." 

The decree below is reversed, with direction to dismiss the bill 
for want of equity. 



BOWEN V. NEBDLES NAT. BANK. 
(Circuit Court, S. D. Oalifomla, Angust 10, 1896.) 

ÏHTEBTÏiTrTION^BT RKCBIVERS DP BaNK. 

l'Dder Code Clv. Proc. Cal. § S87, authorizlng Intervention by one "who 
has an interest in the matter in lltigation," the receivers of a national 
bank may intervene in a suit agalnst the bank to recover a debt. 

Action by Abner T. Bowen against the Needles National Bank. On 
pétition by Daniel Murphy, receiver, to intervene. 
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Wells & Lee, for plaintiff. 

Gardiner, Harris & Eodman, for défendant. 

Henry 0. Dillon, for interrener. 

WELLBORN, District Judge. This is an action to recover an al- 
leged indebtedness of $25,850. The answer sets up, among otlier 
défenses, want of considération and payment. Défendant is iusol- 
Tent, and one Daniel Murphy has, by the comptroUer of the currency, 
been appointed its receiver. Said Murpby now asks leave to inter- 
vene, for the purpose of contesting plaintiff's demand. The pétition 
for intervention is resisted by plaintifiE, on the ground that whatever 
défenses there may be to the action can be as well and conveniently 
made by the bank as through its receiver, and hence there is no ne- 
cessity for an intervention. The présent hearing is on said pétition. 

The action being one at law, petitioner's right to intervene tlierein 
must be determined by référence to the practice in the state courts 
of California. Bev. St. U. S. § 914. Gode Oiv. Proc. Cal. § 387, pro- 
vides as follows: 

"Any person may, before the trial, intervene in an action or proeeeding, 
who has an interest in the matter in litigation, in the success of either of 
the parties, or an interest against tioth. An intervention takes place when 
a third person is permitted to become a party to an action or proeeeding be- 
tween other persons, either by joining the plaintiff in clalmlng what is sought 
by the complaint, or by uniting with the défendant In resisting the claims 
of the plalntifC, or by demanding anythlng adversely to both the plaintiff and 
the défendant, and is made by complaint, setting forth the grounds upon 
which the Intervention rests, filed by leave Of the court, and served upon the 
parties to the actloQ or proeeeding who hâve not appeared, and upon the 
attomeys of the parties who hâve appeared, who may answer or demur to it 
as If it were an original complaint." 

From the provisions of this section it appears that leave to inter- 
vene should be granted to any person "who has an interest in the 
matter in litigation," without référence to vphether or not the end con- 
templated by the proposed intervention could be as well, or even 
better, accomplished through other procédure. Indeed, to one so 
interested, the statutory intervention provided for in said section 
seems to be a right expresaly and unqualifiedly granted, and such is 
the construction which the suprême court of California has placed 
upon the section, as shown by the following extract: 

"Besides, it does seem to us that the intervener has an interest in the matter 
in litigation; and the Code does not attempt to specify what or how great 
that interest shall be, in order to glve a right to intervene. Any interest is 
sufiieient. The fact that the intervener may or may not protect that Interest 
in some other way is not material. If he 'has an interest In the matter in liti- 
gation, or In the success of either of the parties,' he has a right to intervene." 
Ooffey V. Greenfield, 55 Cal. 383. 

The only remaining question, then, is whether or not the petitioner 
hère has an interest in the subject-matter of the suit. The very 
statement of this question, when we consider the powers and duties of 
a receiver of an insolvent national bank, would seem to be a sufScient 
answer in the affirmative. However, since I hâve found, it will not 
be out of place to cite, one précèdent directly in point, which was an 
action to recover the value of certain bonds left by the plaintiiï with 
V. 76 F. no. 2 — 12 
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a national bank on spécial deposit, or for "safe-keeping." The bank 
failed, and a receiver was appointed by the comptroller of the cur- 
rency. Both the bank and receiver were made défendants, and the 
latter demurred, on the ground, among others, of a misjoinder of par- 
ties. The complaint alleged that the bonds were either in the bank 
at the time of its failure, or were fraudulently removed or embezzled 
by some offlcer or agent thereof, through the négligence of the bank. 
From the opinion of the court I extract the f ollowing : 

"From thls It Is elear that the bank, after Its failure, might properly de- 
llTer to plalntlff the bonds sued for; aud, if they are still in Its possession, 
the duty is devolved upon it to deliver the same. If the bonds hâve corne 
to the possession of the receiver, it would be also very clearly his duty to 
dellver the same to plaintiff. If they had been converted into money by the 
bank, and the proceeds placed In its common funds, and in that way passed 
to the receiver, or, by the gross négligence of the bank, the bonds were lost, 
so as to render the bank llable to the plaintlfC for their value, in either alter- 
native of thls latter proposition, It seems to us, the receiver Is a proper party, 
as being the active agent or flduciary, through whom, under the direction of 
the comptroller, the affalrs of the bank are to be closed and settled. Under 
the peculiar and indefinite language of section 50 of the act aforesaid, It is a 
question of great doubt whether the receiver or comptroller is the proper 
party to proceedings for the adjudication of claims spoken of In sald section. 
But slnce the receiver is upon the ground, and vclthln the same jurisdictlon 
as the bank whose assets, etc., he holds, glves bond and seeurity for the 
faithful discharge of his duties, and is made the active agent for the protec- 
tion of the bank and its credltors, we are, for thèse and other reasons, !n- 
clined to, and do, hold, that the receiver Is a proper party in proceedings for 
the adjudication of claims against the bank. Under our Revision (section 
2761), any person may be made a défendant who has or claims an interest 
in the controversy adverse to the plaintiff, or who is a necessary party to a 
complète détermination or settlement of the question involved in the action. 
As we hâve just seen, the receiver Is a proper party, as representlng an inter- 
est adverse to the plaintiff; and since the bank might rlghtfully, and had the 
légal duty to, dellver the bonds to plaintiff If It still held them, the bank is a 
necessary party to the complète détermination of the question involved. We 
conclude, therefore, even if the question of misjoinder could be made by de- 
murrer, that there was no error in overrullng it on thls ground." Turner v. 
Bank, 26 lowa, 562, 1 Thomp. Nat. Bank Cas. 454. 

It will be observed that section 387 of the California Code of Civil 
Procédure, hereinbefore quoted, provides that to a complaint in inter- 
vention an answer or demurrer may be flled, as if the same were an 
original complaint. The order, therefore, which I shall now direct, 
is, of course, without préjudice to any objections that may hereafter 
be made to the suflficiency of the pïeadings flled under said order. 
The pétition for leave to intervene will be allowed. 



WESTERN UNION TEL. CO. v. LOS ANGELES ELECTRIC CO. 

(Circuit Court, S. D. California. August 3, 1896.) 

No. 656. 

1. Electbic Wires— Interférence— Injunctiok. 

A bill by a telegraph company seeklng to restrain the opération of 
electric light wires which hâve been placed so close to complainant's wires 
as to Intei'fere with and injuriously afCect the worklng of the latter need 
not statè the distance at which an electric current on one wlre will aflCect 
another, this being matter of évidence. 
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8. Same— Prioritt dp Rights. 

A franchise to operate a telegrapli Une over any part »f the Unitea 
States domain, or any military or post road, acquired under Act Gong. 
July 24, 1866, when accompanied by occupancy tliereunder, conféra rights 
superior to those of a company subsequently constructing a line for 
transmitting electricity both for llghting purposes and for propelling ma- 
chinery, and hence the latter line must be constructed so as not to 
interfère with the former. 

E. B. Carpenter, for complainant. 
Wm. A. Cheney, for défendant. 

WELLBOEN, District Judge. Complainant, a New York corpora- 
tion, sues to restrain défendant, a Oalifomia corporation, f rom operat- 
ing the latter's line of electric wires on Second street, in the city of 
Los Angeles, Cal. The présent hearing is on a demurrer to the bill. 
The pertinent matters therein alleged, briefly stated, are thèse: 

Complainant owns and opérâtes a telegraph system extending 
throughout the United States, and having its connections with the 
other countries of the ciyilized world. Most of its properties in this 
country hâve been constructed and acquired since June 12, 1867, at 
which date complainant flled with the postmaster gênerai of the 
United States its written acceptance of the restrictions and obliga- 
tions of the act of congress of July 24, 1866, entitled "An act to aid in 
the construction of telegraph Unes, and to secure to the govemment 
the use of the same for postal, military, and other purposes," the pro- 
visions of said act being now found in the Kevised Statutes of the 
United States (sections 5263 to 5269, inclusive). The flrst of thèse 
sections is as f ollows : 

"Sec. 6263. Any telegraph company now organized, or which may hereafter 
be organized, under the laws of any state, shall hâve ttie right to construct, main- 
tain and operate llnes of telegraph through and over any portion of the domain of 
the United States, over and along any military or post roads of the United States, 
which bave been, or may hereafter be declared such by law, and over, mider, or 
across the navigable streams or waters of the United States; but such llaes of 
telegraph shaU be so constructed and maintained as not to obstruct the navigation 
of such streams and waters, or interfère with the ordinary travel on such mili- 
tary or post roads." 

Second street, above mentioned, is a post road. 23 Stat. 3. 

Since its acceptance aforesaid, complainant has in ail things, and 
at ail times, complied with the provisions of said act. In the year 
1889 complainant erected pôles and strung wires thereon, and thus 
constructed, as a part of its gênerai system, and has since operated 
the same, a line along the north side of Second street in the city of 
Los Angeles, Cal. Over said line are sent governmental, commer- 
cial, and social messages, by way of the Santa Fé route and its vari- 
ons branches, throughout the civilized world. In respect to the 
messages of the government of the United States, complainant is the 
agent of said government, and, as to the messages transmitted be- 
tween Galifornia and the other states of the Union and foreign coun- 
tries, complainant is an instrument of interstate and foreign com- 
merce. In May, 1895, while said line was thus in full opération, with 
10 wires strung upon the cross arms of its pôles, défendant construct- 
ed a line of pôles in an exact line with those of complainant, and 
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strung Its wires upon the cross arms of its pôles, directly under the 
wires of complainant's line, and in many places so near to the wires 
of complainant's telegraph line aforesaid as to interfère with the 
working of complainant's wires, in conséquence of the stronger elec- 
tric carrent sent over defendant's wires. Défendant is engaged in 
the business of transmitting electric currents, at varions points in 
the city of Los Angeles, for arc lights of 2,000 and 3,000 candie power, 
on pôles from 25 to 130 feet high, and for incandescent lights, and for 
propelling machinery, and its said line along Second street is to be 
used for ail thèse purposes. Defendant's wires, when charged with 
high-power currents, seriously interfère with the wires of complain- 
ant, by reason of induction, or that electrical influence which a cur- 
rent in one wire exerts upon another wire in close proximity. De- 
fendant's wires, in order to transmit electrical currents for said arc 
lights, must be, and are, charged with very strong electrical currents, 
— four or five times stronger than the currents used by complainant 
.in transmitting messages over its lines. The instruments necessary 
to be, and which are, used by complainant in the transmission of its 
messages, are délicate and sensitive, and, preparatory to transmit- 
ting signais, must be carefully balanced and adjusted, in accordance 
with the strength of the electrical current generated by the batteries 
in complainant's main oflfice, and the conditions of the wires over 
which the signais are to be transmitted ; and theref ore the strong cur- 
rent sent over defendant's wires will disarrange, distort, and mutilate 
the telegraph signais of complainant's line, and will resuit in serious 
errors in the transmission and réception of the télégraphie messages 
of complainant. The breaking of complainant's wires, and their 
falling upon those of the défendant, as they are liable to do, would de- 
stroy complainant's instruments, and endanger the lives of its em- 
ployés. The dangerous character of defendant's wires renders it 
difficult, if not impossible, to keep the complainant's lines in drder. 
Complainant is operating under heavy penalties to the United States 
government, and is liable to its employés for personal damages. The 
grounds of the demurrer, as therein stated, are as f ollows : 

"(1) That the complainant hath not, In and by its said bill, made or stated 
sucli a case as entitles It, in a court of eqiiity, to any relief against défendant as 
to the matters contained in the said bill, or of any such matters. (a) It does 
not set forth, state, or allège that this défendant prevented, or has been pre- 
venting, or will prevent the complainant from using the post roads, or any of 
them, of the United States, (b) It does not appear from its said bill that the 
complainant has not a speedy and adéquate remedy at law, or that it will suffer 
irréparable damage by any act on the part of this défendant, (c) The said bill 
does not show any exclusive rlght in this complainant, as against the défendant, 
to the use of the north side of Second street, in the said city of Los Angeles. 
(2) That the said bill is déficient in certainty, in that it does not in any manner 
show, or attempt to show, how far apart the wires of this défendant must be 
from the wires of this complainant in order to avoid the results of what is stated 
In said bill as 'induction,' nor how near said wires of this défendant must be ta 
the wires of the complainant in order to cause the process set forth In the said 
bill as 'induction.' (a) And, further, that the said bill does not state or allège 
that this défendant has in any manner Interfered with the wires of this com- 
plainant." 

Complainant's franchise, by virtue of the act of congress of July 
26, 1866, to construct, operate, and maintain a line on Second street, 
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is conceded; but défendant insists that said francliise is subject to 
reasonable local régulations, and does net include exemption from 
the burdens ordinarily cast upon those who exclusively appropriate 
parts of a public highway. Pensacola Tel. Ce. v. W. U. Tel. Co., 96 
U. S. 1; Telegraph Co. v. Pendleton, 122 U. S. 359, 7 Sup. Ct. 1126; 
Mutual Union Tel. Co. v. City of Chicago, 16 Fed. 309. Wbile thèse au- 
thorities appear to sustain the limitations suggested by défendant, 
the facts of the case at bar do not raise for décision any question 
connected with such limitations. The material contention made 
in defendant's brief is that the bill does not show such an unlaw- 
ful interférence by defendant's wires with complainant's business as 
entitles the latter to équitable relief, because — First, the threatened 
injury is only a remote possibility, and not a certain or probable re- 
sult ; second, so far as concerns the right to occupy a street, the busi- 
ness of furnishing a city and its inhabitants with light is a higher 
use than that of telegraphing, and theref ore defendant's right of occu- 
pancy is superior to that of complainant. Thèse two points will be 
examined in the order in which they are stated. 

1. In support of its first contention, défendant suggests that there 
is no statement in the bill of the distajQce at which an electric current 
upon one wire will affect, by induction, another wire. This, I think, 
is a matter of évidence, which need not be speciflcally set forth. The 
ultimate fact, in this connection, essential to complainant's case, and 
which should be alleged, is that defendant's wires hâve been placed 
so near to complainant's wires as to seriously impair the efficiency of 
the latter; and this situation, I think, is sufflciently shown. The bill 
allèges as f ollows : 

"Said défendant bas placed its pôles in an .exact Une with those of your 
orator on said Second street, and its wires, so far as they are strung, and 
in so far as they will be strung if the line of défendant is eontinued to Ala- 
meda street, are directly under the wires of your orator, and in many places 
so near to the wires of the telegraph line of your orator aforesaid as to inter- 
fère with the working of your orator's wires, in conséquence of the stronger 
electric current sent over the wires of said défendant, the Los Angeles Elec- 
tric Company." 

Furthermore, the bill, after alleging that the electrical currents to 
be transmitted over defendant's wires will be much stronger than 
those used by complainant, and that the instruments necessarily 
employed by complainant in the transmission of messages are délicate 
and sensitive, and must be adjusted with référence to the current 
generated by the batteries in its main office, and the conditions of the 
wires over which the signais are to be transmitted, proceeds thus: 

"And therefore the induced current over the defendant's line will disarrange, 
Wistort, and mutilate the télégraphie signais of yoqf orator's line, hy interpos- 
ing a foreign and stronger current, not under the control and not within the 
knowledge of the transmittlng operator, and will resuit in serions errors in 
the transmission and réception of the télégraphie messages of your orator." 

From thèse quotations it appears the bill does expressly and di- 
rectly allège that the opération of defendant's line will seriously and 
prejudicially alïect complainant's line. 

2. Défendant contends in the next place that the lighting of a 
street is necessary to its primary use, — travel, — and that, therefore, 
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an electdc company carrying on the business of such ligîiting lias a 
paramount right of occupancy, as against a daim not founded upon 
such primary use. I hâve been able to find but one authority on this 
question, and that one is against the défendant, and expressed as fol- 
lows: 

"Sec. 223. Telegraph v. Electric Llght. The use of tlie same street, or 
side of the street, fo^r both telegraph and electrlc light wlres, may bring up 
a question of which of the two uses of electrlcity is entitled to the precedence. 
The electric light wires carry, as is well known, a heavy and dangerous 
electrlc outrent, whlch may, in case of sagging or breaking of the electric light 
or telegraph wires, be dlstrlbuted over the telegraph wlres, and bum eut the 
instruments, and endanger the lives and safety of the employés of the tele- 
graph company. On the other hand, the wlres may be eo adjusted that both 
companles eau use the same side of the street with safety. The question 
which of the companies must make this adjustment of Its wires dépends upon 
the question of whlch company was prior In Its occupation of the streets wlth 
its wires. If the telegraph company has strung its wlres along the street, 
and is carrying on the telegraphing business, the electric light company can- 
not, even under a municipal ordlnance granting it such power, string its 
wires wlthln such distance of the wires of the telegraph company, or in such 
a manner, as to create a danger such as has been specifled above, and a 
court of equity will enjoln the electrlc light company from so strlnging Its 
wires. On the other hand, if the electric light company has already strung 
Its wires, and Is operatlng them, the telegraph company cannot compel It 
to remove them so as to allow It to occupy the street, even under the franchise 
and protection of the act of congress of July 14, 1866 (Rev. St. U. S. § 5263), 
unless In no other way can It aval! itself of thls franchise." Crosw. Elec- 
triclty, p. 194. 

This author seems to consider the two uses of telegraphing and 
electric lighting, so far as concerns their respective privilèges in a 
street capable of sustaining both uses, of equal necessity, and, there- 
f ore, that prior occupancy gives the better right. Without deciding 
the point involved, I will say that defendant's argument, although 
opposed by the text quoted, would not, if defendant's sole business 
was that of lighting the streets, be without force. The act of con- 
gress of July 24, 1866, hereinabove mentioned, expressly provides 
that the franchise which it confers shall not interfère with "ordinary 
travel." Whether the electric lighting of a city by night so promûtes 
this primary use of its streets as that a company engaged exclusively 
in the business of such lighting has, for its instrumentalities, a right 
of occupancy in the streets superior to the franchise acquired by a 
telegraph company under the aforesaid act of congress, is a question 
carefully to be weighed when presented for décision. It does not 
arise, however, in the case at bar, as the défendant is engaged in 
transmitting electrlcity, not only for lighting purposes, but also for 
propelling machinery. As against this latter use, a franchise ac- 
quired under said act of congress, I think, confers a superior right, 
where the right, as hère, is fortifled by prier occupancy. The de- 
murrer is overruled, and the défendant assigned to answer the bill at 
the rule day in September next. 
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INTERSTATE COMMERCE COMMISSION v. CINCINNATI, N. G. & T. 

P. Rï. CO. et al. 

(Circuit Court, S. D. Ohlo, W. D. October 8, 1896.) 

1. The Right to Pkescbibe Maximum Rates fob thk Transpoiîtation op 

Fbeight. 

The right to preseribe maximum rates for the transportatloa of freight 
is the right to dictate an indispensable and one of the most important 
terms of the contract between the carrier and the shipper. 

2, Same. 

As a législative right it has been so long and so generally recognized as 
to be beyond question, and it résulta from the corporate existence of the 
common carrier, or from his quasi public relation to any and ail who 
may corne to him as freighters or passengers. 

8. Bamb. 

It can hardly be said to be within the recognized limitB of the exercise 
of judicial right or power, because, while a court of equity may enforce 
spécifie performance of a contract, or con-ect mutual mistakes in It, it 
never makes a contract. 

4. The Interstate Commehce Commission. 

The Interstate commerce commission Is not invested, and cannot be in- 
vested, under the constitution, with either législative power or purely judi- 
cial power. Its functions are necessarily restrlcted to the performance of 
administrative duties, with such quasi judicial powers as are incidental 
and necessary to the proper performance of those duties. 

6. Same— Right of the Commission to Fix Rates. 

It îs not an incidental right. It is not a right or power to be derived 
by implication or construction from gênerai phrases in the first or other 
sections of the act to regulate commerce, nor can it be imported into the 
act by référence to or by reason of the necessities of the case. If found 
at ail, it must be found in express and speciûc language, among the pow- 
ers and rights granted in direct terms, and there is no such language in 
the act. 

6. Same. 

The power of the commission to fix rates was denled by the suprême 
court in Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Commerce Com- 
mission, 162 U. S. 196, 16 Sup. Ct. 700. 

7. The Act to Regdlate Commerce. 

Subject to the two leading prohibitions that their charges shall not be 
unjust or unreasonable, and that they shall not unjustly discriminate, so 
as to give undue préférence or disadvantage to persons or traflic simllarly 
clrcumstanced, the act to regulate commerce leaves common carriers, as 
they were at the common law, free to make spécial contracts looklng to 
the increase of their business, to classify their trafflc, to adjust and ap- 
portion their rates so as to meet the necessities of commerce, and, gener- 
ally, to manage their important interests upon the same principles which 
are regarded as sound, and adopted in other trades and pursuits. 

8. Cases Cited. 

Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Commerce Commission, 
162 U. S. 184-197, 16 Sup. Ct. 700; Texas & Pac. Ry. Co. v. Interstate Com- 
merce Commission, 162 U. S. 197-255, 16 Sup. Ct. 66G; Interstate Com- 
merce Commission v. LouisvUle & N. R. Co., 73 Fed. 409-429; Interstate 
Commerce Commission v. Northeastem R. Co., 74 Fed. 70-73; Interstate 
Commerce Commission v. Alabama Midland Ry. Co., 69 Fed. 227-233, 74 
Fed. 715-723; Interstate Commerce Commission v. Lebigb Val. R. Co., 
74 Fed. 784-788. 

(Syllabus by the Court.) 
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Harlan Oleveland, L. A. Shaver, and Geo. F. Edmunds, for com- 
plainant. 

Edward Baxter, Harmon, Colston, Goldsmith & Hoadly, Geo. P. 
Harrison, East & Fogg, J. D. De Bow, Dorsey, Brewster & Howell, 
W. H. Henderson, Leigh R. Watts, and Lawton & Cunningliam, for 
respondents. 

SAGE, District Judge. The right of the interstate commerce 
commission to prescribe maximum rates for the transportation of 
freight was assumed by the commission, is contended for by their 
counsel, and is essential to their case. It is the right to dictate an 
indispensable and one of the most important terms of the contract 
betweén the carrier and the shipper. As a législative right, so long 
and so generally recognized as to be beyond question, it results from 
the corporate existence of the common carrier, or from his quasi pub- 
lic relation to any and ail who may come to him as freighters or 
passengers, and it is generally limited to fixing maximum rates, al- 
though, doubtless, it might be extended to include — what is prob- 
ably as important — minimum rates. It can hardly be said to be 
within the recognized limits of the exercise of judicial right or power, 
because, while a court of equity may enforce spécifie performance of 
a contract, or rescind it, or correct mutual mistakes in it, it never 
makes a contract. The interstate commerce commission is not in- 
vested, and cannot be invested, under the constitution, with either 
législative power or purely judicial power. Its functions are neces- 
sarily restricted to the performance of administrative duties, with 
such quasi judicial powers as are incidental and necessary to the 
proper performance of those duties. This is a proposition which 
d:oes not in the slightest dépend upon the eminence, morally, socially, 
intellectually, or offlcially, of the individual members of the commis- 
sion, which was emphasized in the argument. The right claimed is 
not an incidental right. It is not a right or power to be derived by 
implication or by construction from gênerai phrases in the flrst or 
other sections of the act, nor can it be imported into the act by référ- 
ence to or by reason of the necessities of the case. If found at ail, 
it must be found in express and spécifie language, among the powers 
and rights granted in direct terms, and there is no such language in 
the act. 

The power of the commission to flx rates was denied by the su- 
prême court in Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Com- 
merce Commission, 162 U. S. 196, 16 Sup. Ct. 705, known as the "So- 
cial Circle Case." The suprême court there declared : 

"Whether congress intended to confer upon the Interstate conamerce com- 
mission ttie power to itself fix rates was mooted in the courts below, and is dis- 
cussed in the briefs of counsel. 

"We do not flnd any provision of the act that expressly or by necessary 
implication confers such a power. 

"It was argued on behalf of the commission that the power to pass upon 
the reasonableness of existing rates implles a right to prescribe rates. This 
is not neeessarily so. The reasonableness of the ratf in a given case dépends 
on the facts, and the function of the commission is to conslder thèse faets, 
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and give them their proper weight. If thc commission, instead of witlihord- 
ing judgment in such a matter until an issue shall be made and the facts 
found, iteelf fixes a rate, that rate is prejudged by the commission to l>e rea- 
sonabie." 

Upon the expression, in the first paragraph quoted above, "the 
power to itself fix rates," and the expression "itself flxes a rate," in 
the last paragraph quoted, counsel for the commission contend that 
the suprême court had in mind the exercise by the commission of a 
power to fix or prescribe rates in advance of "issue made and a finding 
of the facts," or, in other words, — as said by the suprême court in 
Texas & P. Ry. Co. v. Interstate Commerce Commission, 162 U. S. 
197, 16 Sup. et. 680, known as the "Import Case," — "a power to do 
so of its own motion and without a hearing of the parties to be affect- 
ed." What the suprême court considered in the Import Case was 
the order of the commission that the inland rate on certain foreign 
trafflc should not be less than the rate on domestic trafflc of the same 
kind; and, as that was then |2.88 per 100 pounds, counsel claimed 
that the order flxed the rate for the time being at |2.88. They, how- 
€Ter, ignore the distinction that there the order in effect only pro- 
vided that there should be no discrimination in rates against domes- 
tic traflac, leaving the railway company at perfect liberty to change 
rates at pleasure, provided that, if there should be a lowering of rates 
for the foreign freight, there should be a corresponding réduction as 
to the domestic freight, and vice versa; while hère a fixed maximum 
rate was prescribed, which could be exceeded only upon subséquent 
order by the commission. The contention based upon the use by 
the suprême court of the phrase already quoted is too narrow and 
technical. That no such limitation upon its opinion was intended is 
made perfectly plain by the concluding paragraphs, which are imme- 
diately after the paragraphs above quoted, and are as follows: 

"We prefer to adopt the view expressed by the late Justice Jackson, when 
circuit judge, in the case of Interstate Commerce Commission v. Baltimore & 
O. R. Co., 43 Fed. 37, and whose judgment was afflrmed by this court. 145 
V. S. 263, 12 Sup. et. 844: 

"Subject to the two leading prohibitions that their charges shali not be 
unjust or unreasonable, and that they shall not unjustly discriminate, so as 
to give undue préférence or disadvantage to persons or trafilc similarly cir- 
cumstanced, the act to regulate commerce leaves common carriers, as they 
were at the common law, free to mal^e spécial contracts looking to the in- 
«rease of their business, to classify their trafflc, to adjust and apportlon 
their rates so as to meet the necesslties of commerce, and, generally, to man- 
age their important Interests upon the same principles which are regarded as 
Sound and adopted in other trades and pursuits." 

This construction of the law has been followed by Judge Clark, in 
Interstate Commerce Commission v. Louisville & N. R. Co., 73 Fed. 
409 ; by Judge Acheson, in Interstate Commerce Commission v. Le- 
high Val. R. Co., 74 Fed. 784-788; by Judge Simonton, in Inter- 
state Commerce Commission v. Northeastern R. Co., 74 Fed. 70; 
and bv Judge Bruce, in Interstate Commerce Commission v. Alabama 
Midland R. Co., 69 Fed. 227, and 74 Fed. 715-723. 

This court adopts the language of Judge Acheson in Interstate 
Commerce Commission v. Lehigh Val. R. Co., cited above: 
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"Thèse views of the suprême court decisively show that the Interstate com- 
merce commission Is not clothed with the power to fix rates which it under- 
took to exercise in this case." 

The Social Circle Case being décisive and controlling, it is not 
necessary, nor would it be profitable, to enter upon the discussion 
whether the rates flxed by the commission are reasonable. 

The pétition will be dismissed, with costs. 



ATLANTIC & p. R. CO. v. UNITED STATES. 

(District Court, S. D. Callfornia. August 11, 1896.) 

1. Railkoad Rates— Control bt Conghess. 

The presumption that a rate flxed by congress Is reasonable cannot he 
overcome except by some showlng as to expenses and recelpts durlng an 
adéquate period. 

8. Same— Construction of Charter. 

Act July 27, 1866 (Atlantic & Paciflc Railroad Company Charter) § 13, 
provided that the directors of the company "shall, from time to tlme, flx, 
détermine, and regulate the fares, toUs, and charges to be received and 
paia for transportatlon of persons and property." Held, that the govern- 
ment did not thereby renounce its right to reasonably limit the charges 
for transportatlon of persons and property over such railroad. 

8. Samb. 

The proviso, in section 5 of sald act, that the company shall not charge 
the govemment higher rates than individuals for Uke transportation, did 
not affeet the right of the government to further limit the rates to be 
chargea to it. 

4. Samb. 

Nor waa the right of the government to limit charges affected by section 
11, provlding that the road should "be a post route and niilitary road, 
subject to the use of the United States for postal, military and ail other 
govemment service, and also subject to such régulations as congress may 
impose restricting the charges for such government transportation." 

6. Sakb. 

A réservation in the charter of the power, "having due regard to the rights' 
of said" company, to "add to, alter, amend, or repeal thls act," empow- 
ered congress to regulate the freights and fares, and thls could property 
be done by an act applying to ail land-grant railroads, prescribing a maxi- 
mum charge for government transportation. 

O. N. Sterry and W. F. Herrin, for plaintiff. 

Gteorge J. Denis, U. S. Atty., and Joseph H. Call, Spécial Asst. U. 

5. Atty. 

WELLBORN, District Judge. This suit is brought to recover 
charges made by the plaintif!: for transportation of a private soldier 
in the regalar army of the United States from Albuquerque, N. M., 
to Prescott Junction, Ariz., over tlie railroad operated by plaintiff, 
of which a part was constructed by plaintiff, and a part operated un- 
det arrangement with other companies. The transportation service 
was performed by plaintiff on the 30th and 31st days of October, 1892. 
While the amount herein sued for is inconsiderable, counsel for the 
government suggests that the sums ultimately to be affected by the 
précèdent which the case establishes will aggregate many millions of 
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dollars. Jurisdiction of this court over tlie suit, as conceded by de- 
fendant, is derived from the act of congress of March 3, 1887, entitled 
"An act to provide for the bringing of suits against the United 
States" (Supp. Bev. St. U. S. p. 559). The controversy between the 
parties, as will fully appear later on, is limited to the question whether 
défendant is liable to plaintiff for the whole or only a part of the 
amount sued for. TJnder an assumption of counsel and the court 
that this issue was disclosed by the complaint itself, a gênerai de- 
murrer thereto was argued orally, some time ago, and submitted on 
briefs flled respectively by the plaintiff, the défendant, and, on spé- 
cial leave, the Southern Pacific Eailroad Company. It appearing, 
however, upon a careful examination of the pleadings, that said issue 
was not then properly before the court, for the reason that the péti- 
tion showed an admitted liability for part of the sum demanded, the 
demurrer, by consent of the défendant, was overruled, and an an- 
swer subsequently flled. The présent hearing is a trial upon the 
merits by the court without a jury, as provided for in section 2 of the 
aforesaid act of congress, and involves, with one other, the same 
questions that were argued on demurrer, and theref ore the briefs then 
flled are now applicable. 

The material facts and pertinent statutes, other than those above 
mentioned, are as f ollows : Plaintiff is a corporation created by an 
act of congress entitled "An act granting lands to aid in the con- 
struction of a railroad and telegraph line from the states of Missouri 
and Arkansas to the Pacific coast," approved July 27, 1866 (14 Stat. 
292). Section 1 of said act constitutes certain persons, therein men- 
tioned, a body politic and corporate, under the nanie of the Atlantic 
& Pacific Railroad Company, and provides, among other things, as 
f ollows: 

"And said corporation is hereby autliorized and empowered to lay ont, lo- 
eate, and construct, furnish, maintain, and enjoy, a continuons railroad and 
telegraph line, with the appurtenances, namely: Beginning at or near the 
town of Springfield, in the state of Missouri, • * • thence by the most 
practicable and eligible route, to the Pacific. * • * And the said company 
is hereby vested with ail the powers, privilèges, and Immunities necessary to 
carry into efCeet the purposes of this act, as herein set forth." 

Section 3 grants to the Atlantic & Pacific Eailroad, "for the pur- 
pose of aiding in the construction of said railroad and telegraph line 
to the Pacific coast. apd to secure the safe and speedy transportation 
of the mails, troops, munitions of war, and public stores, over the 
route of said line of railway and its branches," 20 sections per mile, 
on each side of said railroad line, through the territories, and 10 al- 
temate sections of land per mile on each side of said railroad wherever 
it passes through any state; and provides "that no money shall be 
drawn from the treasury of the United States to aid in the construc- 
tion of the said 'Atlantic and Pacific Railroad.' " 

Sections 5, 11, 13, and 20 are as follows : 

"Sec. 5. And be it further enacted, that said Atlantic and Pacific Railroad 
shall be constructed in a substantial and workmanlike manner, with ail the 
necessary draws, culverts, bridges, viaducts, crossings, turn-outs, stations, 
and watering-places, and ail other appurtenances, Including furniture and 
rolling stock, equal in ail respects to railroads of the fij-st-class when pre- 
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pared for business, wlth rails of the best quallty, manufaetured from Ameri- 
can iron. And a uniform gauge shall be established throughout the entlre 
lengtb of the road. And there shall be eonstructed a telegraph Une, of the 
most substantial and approved description, to be operated along the entlre 
Une: Provlded, that the said company shall not charge the government high- 
er rates than they do Individuals for like transportation and télégraphie 
service. And It shall be the duty of the Atlantic and Pacific Rallroad Com- 
pany to permit any other raUroàd which shall be authorized to be built by 
the United States, or by the législature of any territory or state in which the 
same may be situated, to form running connections with it, on fair and équita- 
ble terms." 

"Sec. 11. And be it further enacted, that said Atlantic and Pacific Bailroad, 
or any part thereof, shall be a post route and military road, subject to the 
use of the United States for postal, military, naval, and ail other government 
service, and also subject to such régulations as congress may impose restrict- 
ing the charges for such government transportation." 

"Sec. 13. And be it further enacted, that the directors of said company shall 
make and publish an annual report of their proceedings and expenditures, 
verified by the affidavits of the président and at least six of the directors, 
a.copy of which shall be deposited in the office of said secretary of the in- 
terior, and they shall, from time to time, flx, détermine, and regulate the 
fares, toUs, and charges to be received and paid for transportation of persons 
and property on said road or any part thereof." 

"Sec. 20. And be it further enacted, that the better to accomplish the object 
of this act, namely, to promote the public interest and welfare by the con- 
struction of said railroad and telegraph line, and keeplng the same in working 
order, and to secure to the government, at ail times, but particularly in time 
of war, the use and benefits of the same for postal, military and other pur- 
poses, congress may, at any time, having due regard for the rights of said 
Atlantic and Pacific Railroad Company, add to, alter, amend, or repeal this 
act." 

In the years 1869, 1870, and 1871, plaintiff surveyed and located 
a line of road, from Springfield, Missouri, and through New Mexico, 
Arizona, and Calif ornia, to the Pacific Océan. In the years 1882 and 
1884, and along the line so located, plaintiff eonstructed a railroad, 
between Isleta Junction, N. M., and Needles, near the Colorado river, 
in California. Isleta Junction is fifteen miles southwesterly from 
Albuquerque, upon the main line of road, and the soldier was trans- 
ported from Albuquerque, through Isleta, and thence to Prescott 
Junction, Ariz.; so that, of the road over which said soldier was 
transported, that part between Isleta and Prescott Junction was eon- 
structed under said act of congress, and is, therefore, a land-grant 
railroad, while that part east of Isleta, to Albuquerque, was built by 
another company, and, so far as the purposes of this action are con- 
cerned, is uot a land-grant railroad. Plaintiff has not eonstructed 
any part of the line between Springfield, Mo., and Isleta Junction, 
N. M., nor between Needles, Cal., and the Pacific Océan. Plaintiff 
has received no government bonds to aid in the construction of its 
road. 

By an act of congress entitled "An act making appropriations for 
the support of the army for the fiscal year ending June 30, 1893, 
and for other purposes," approved July 16, 1892, rates were estab- 
lished for army transportation over land-grant railroads for the 
year ending June 30, 1893. Acts 52d Gong. Ist Sess. (27 Stat. 174- 
183). The pertinent provisions of this act are as follows: 

"For the payment of army transportation lawfuUy due such land-grant 
railroads as hâve not received aid in government bonds (to be adjusted In 
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accordance with the décisions of the suprême court In cases declded under 
snch laad-grant acts), but in no case sliall more than fifty per centum of the 
full amount of serr'lce be pald; in ail two million eeven hundred thousand 
dollars; provided, that this compensation shall be computed upon the basis 
of the tarilï or lower spécial rates for llke transportation performed for the 
public at large, and shall be accepted as in full for ail demanda for such 
service; provided, further, that in expending the money appropriated by this 
act, a railroad company which has not received aid in bonds of the United 
States, and which obtained a grant of public land to aid in the construction 
of Its railroad on condition that such railroad should be a post route and 
military road subject to the use of the United States for postal, military, 
naval and other govemment services; and also, subject to such régulations 
a» congress may impose, restricting the charges for such government trans- 
portation, having claims against the United States for transportation of 
troops and property over such aided railroads, shall be paid out of the money 
appropriated by the foregoing provision only on the basis of such rate for the 
transportation of such troops and munitions of war and military supplies and 
property as the secretary of war shall deem just and reasonable under the 
foregoing provision, such rate not to exceed fifty per centum of the compensa- 
tion for such govemment transportation as shall at the tlme be charged to 
and pald by private parties to any such company for like and similar trans- 
portation; «nd the amount so fixed to be paid shall be accepted as in full 
for ail demanda for such service." 

Pursuant to this act of congress, the secretary of war estab- 
lished rates for army transportation over plaintiff's railroad, so 
far as said road was aided by a land grant, at 50 per centum of its 
regular tariff rates. The distance, as already stated, between Al- 
buquerque and Isleta Junction, by rail, is 15 miles, and the total 
distance between Albuquerque, N. M., and Prescott Junction, Ariz., 
over which line this soldier was transported, is 428 miles; so that 
the distance between Isleta Junction and Prescott Junction is a 
distance of 413 miles. Before the transportation services in ques- 
tion were rendered, plaintiff's board of directors had flxed the fare 
for flrst-class passengers from Albuquerque to Prescott Jimction 
at the sum of |25.70 per passenger, and had flxed the rate of trans- 
portation for flrst-class passengers between Albuquerque and Isleta 
Junction at 70 cents per passenger, so that the regular tariff rate 
of the company between Isleta Junction and Prescott Junction was 
and is |25; and the pétition allèges that the fare so flxed by its 
board of directors was reasonable. Défendant, prior to the com- 
mencement of the action, tendered to plaintifl the sum of |13.23, 
and has since kept the tender good. The rate flxed by congress — 
one-half of the regular tariff rate fixed by plaintiff's board of di- 
rectors from Isleta Junction to Prescott Junction — is |12.50, and, 
adding to this the full rate flxed by said board of directors, over 
the unaided part of the road between Albuquerque and Isleta Junc- 
tion, 70 cents, makes the aggregate of $13.20, — 3 cents less than 
the amount of the aforesaid tender. There is no allégation in the 
pétition that the rate thus established and tendered by the gov- 
ernment was unreasonable, unless implied from the allégation that 
the rate flxed by plaintiff's board of directors was reasonable. 

The question to be now decided is aptly stated in plaintiff's brief, 
as follows: 

"Whether, when the rates to be charged by the plaintitf for transportation 
•ver its line hâve been determined and fixed by its board of directors, the 
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secretaty of war can, under the provisions of sald act of congress of July 16, 
1892, flx the rate for the transportation of soldlers carried as passengers 
by plalntlff over its road at a less rate than that determined and flxed by Its 
board of directors." 

For the purposes of this question, the rate flxed by the secretary 
of war will be deemed reasonable. I am not sure that there is 
anything in the pleadings to the contrary. It is doubtful, to say 
the least, if the averment of the pétition that the rate for the public 
at large, flxed by plaintiff's board of directors, was reasonable, can 
be held to charge, by implication, unreasonableness upon the rate 
for the govemment, flxed by the secretary of war. May it not be 
that, in view of the amount of business the govemment gives to the 
Company, or for other cause, a rate against the govemment, to be 
reasonable, should be less than a rate against the public generally? 
Interstate Commerce Commission v. Baltimore & O. E. Co., 145 
U. S. 263, 12 Sup. et. 844. Conceding, however, as I hâve done 
by overruling defendant's objections to the oral évidence offered 
on behalf of plaintiff, that the pétition and answer properly raise 
the issue, then I hold that said évidence is insufificient to establish 
unreasonableness in the government rate. But one witness was 
introduced to the point, and he simply stated that the rate flxed by 
the plaintiff was reasonable. As already indicated, it is by no 
means clear that this statement implied that the government rate 
was unreasonable. Ascribing even that signiflcance, however, to 
the statement, it is insufflcient as proof, because merely an opinion 
of the witness, unfortifled by any présentation of facts, and involv- 
ing questions of law, and could, perhaps, without error, hâve been 
excluded as incompétent. The suprême court of the United States 
has uniformly held that a rate legislatively prescribed is, prima 
facie at least, reasonable. In the case of Euggles v. Illinois, 108 
U. S. 541 (2 Sup. et. 835), Mr. Justice Field said: 

"I concur In the judgment in this case solely on the ground that no proof 
was made that the rate prescribed by the législature was unreasonable. 
Under previous décisions of the court, the législative rate is to be taken as 
presumptively reasonable." 

Without undertaking to deflne the words "reasonable" and "un- 
reasonable," it is sufflcient now to say that the presumption that a 
rate flxed by congress is reasonable cannot be overcome, except 
by some showing of flgures and other facts as to the earnings of 
the road in question; that is, expenses and receipts, during an 
adéquate period. Eailrbad Co. v. Wellman, 143 U. S. 339-346, 12 
Sup. et. 400; Dow v. Beidelman, 125 U. S. 680-690, S Sup. Ct. 1028; 
Budd V. New York, 143 U. S. 517-552, 12 Sup. Ct. 468; Eeagan v. 
Trust Co., 154 U. S. 401, 14 Sup. Ct. 1047. No such showing was 
made or attempted on this trial. Plaintiff's claim therefore dé- 
pends upon the proposition that plaintiff has a right, limited only 
by the proviso of section 5 of the act of congress of July 27, 1866, 
and subject to the powers reserved in section 20 of said act, to fix 
and détermine its freights and fares, free from législative restric- 
tion. With référence to the reserved powers of section 20, plaintiff 
insists that, whatever may be Iheir extent, they can be exercised 
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only through législation whdch expressly repeals or amends tlie act, 
and tkat, th.erefore, the right conferred by said act to flx and de- 
tennine charges for transportation is not-restricted, or in any way 
affected, by the gênerai provisions of the army appropriation bill 
of 1892, hereinbefore cited. Of thèse reserved iwwers, in their re- 
lation to this army appropriation bill, I shall make further mention 
later on. The question flrst and now to be decided is whether or 
not the plaintiflf, by virtue of the provisions of its charter, has an 
absolute right to control its traffic rates, within the limitations 
above indicated. This right plaintiff asserts, and claims to dérive 
from section 13 of the act last mentioned. The salient part of 
plaintiff's argument on this branch of the case, quoted from its 
brief, is as follows: 

"We believe that under the provisions of this charter congress absolutely 
gave to the plainttff the full power to 'fix' and 'détermine' its rates of charges 
for transportation of persoas and things, and that such power is not under 
législative control of either congress, or any state or territory, outside of 
the possible right of congress to alter or repeal the right so granted, under 
the reserved powers contatned In section 20. If the statute had simply pro- 
vlded that the company should hâve a right to 'flx' the rates, then it could 
well be said that this right was simply the right to 'flx' reasonable rates, 
and that congress, by any gênerai law, mlght itself , under the reserved power 
of the sovereign, 'détermine,' prima facle at least, what were and are rea- 
sonable rates. Stone v. Ttust Co., 116 U. S. 307, 6 Sup. Ot 334, 388, 1191. 
The addition of the word 'détermine' to the grant of power relative to the 
right to "fix' rates gave to the company a grant of power such as would take 
it out of the principles determined In the case last cited. The word 'déter- 
mine,' as used In plaintiff's charter, means a greater power than that granted 
by the word 'flx,' and différent from the word Tegulate.' The word 'déter- 
mine* is defined by the varions authoritles as follows: 'To flx the déter- 
mination of, to limit, to brlng to an end, to finish, to ascertain dieiinitely, to 
brlng to a conclusion, as a question of controversy; to settle by authorltatlve 
or judlclal sentence, to décide, as "the court determined the cause"; to come 
to a décision, to eonclude.' Webster's Unabridged Dlctlonary. 'ïo settle, 
to ascertain or state défini tely; to décide upon, as after considération or 
investigation; to bring to a conclusion, to put an end to, as a dispute, by ju- 
dicial or other final décision; as "the court determined the cause." ' Century 
Dictionary (volume 2). 'To brlng to an end; to détermine.' Souie's Synonyms. 
'To end; to décide; résolve; to come to a décision. It Is synonymous with 
finish, résolve, eonclude.' Stormouth's Dictionary of English Words. 'To 
end, to terminate, settle, décide; as to détermine and eonclude a controversy.' 
Anderson's Dictionary of Law. 'To flx permanently; to settle; to adjust. 
terminate, or brlng to an end.' 5 Am. & Eng. Enc. Law, 650. The word 
'détermine' is properly and usually used in conferring upon executive, ad- 
ministrative, and judicial ofllcers the power to finally settle and eonclude 
controversles. To say that the word 'détermine,' in this statute, means only 
the same thing as the words 'flx' and 'regulate,' is to discard from the stat- 
ute a word placed there by the législature, and to say that the législature 
Intended nothing by the use of such a word." 

In order to weigh this argument correctiy, it is necessary to un- 
derstand in the outset what the power of the fédéral government, 
when unafiected by statutory enactment, is, over charges for rail- 
road transportation, and also the rule of construction applicable to 
statutes aflecting, or claimed to affect, that power. The late Chief 
Justice Waite authoritatively stated the power and rule, with réf- 
érence to a state, thus: 

"It is now settled in this court that a state has power to llmlt the amount 
of charges by railroad companies for the transportation of persons and 
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property wlthin Its jurlsdletion, unless restrained by some contract In fhe 
charter, or unless what is done amounts to a régulation of forelgn or Inter- 
state commerce. Baltimore & O. R. Co. v. Maryland, 21 Wall. 456; Chicago, 
B. & Q. E. Co. T. lowa, 94 TJ. S. 155; Peik v. Railroad Oo., Id. 164; Rallroad 
Co. V. Blake, Id. 180; Kuggles v. Illinois, 108 U. S. 531, 2 Sup. Gt. 832. This 
power of régulation Is a power of govemment continuing in its nature; and 
If It can be bargained away at ail it can only be by words of positive grant, 
or something which is in law équivalent. If there is reasonable doubt, it 
must be resolved in favor of the existence of the power. In the words of 
Chief Justice Marshall in Bank v. Billings, 4 Pet. 560: 'Its abandonment 
ought not to be presumed in a case In which the deliberate purpose of the 
State to abandon it does not appear.' ïhis rule is elementary, and the cases 
in our reports where it has been considered and applied are numerous. 
* * * 'The surrender, when claimed, must be shown by clear and unambig- 
uous language, which wlU admit of no reasonable construction consistent 
with the réservation of the power.' * * • From what has been said, It is 
not to be Inferred that this power of limitation or régulation is itself wlthout 
limit. This power to regulate is not a power to diestroy, and limitation is 
not the équivalent of confiscation. Under prêteuse of regulating tares and 
freights, the state cannot require a railroad corporation to carry persons or 
property wlthout reward; neither can it do that which in law amounts to a 
taking of property for public use wlthout just compensation, or wlthout due 
process of law." Stone v. Trust Co., 116 V. S. 307, 6 Sup. Ct. 342. 

In another place the same distinguished jurist enunciated the rule 
as follows: 

"Grants of immunity from legitimate govemmental control are never to be 
presumed. On the contrary, the presumptlons are ail the other way; and, 
unless an exemption is clearly establlshed, the législature is free to act on 
ail subjects within its gênerai jurisdiction as the public interests may seem 
to require. As was said by Chlef Justice Taney, speaking for the court, in 
Charles River Bridge v. Warren Bridge, 11 Pet. 547: 'It can never be as- 
sumed that the government intended to dimlnlsh its power of accomplishing 
the end for which it was created.' This is an elementary principle." Euggles 
T. Illinois, 108 U. S. 536, 2 Sup. Ot. 835. 

To same eflect, see, also, Chicago, M. & St. P. Ry. Co. v. Minne- 
sota, 134 U. S. 418, 10 Sup. Ct. 462, 702; Dow v. Beidelman, 125 
U. S. 680, 8 Sup. Ct. 1028; Reagan t. Trust Co., 154 U. S. 362, 14 
Sup. Ct. 1047. 

This power of régulation which a state has over railroad charges 
on trafflc entirely within its boundaries congress possesses when 
the trafflc is between states, or between states and territories, or in 
territories. Covington & C. Bridge Co. v. Kentucky, 154 U. S. 205, 
14 Sup. Ct. 1087; First Nat. Bank of Brunswick v. County of Yank- 
ton, 101 U. S. 129; Late Corporation of Church of Jésus Christ of 
Latter-Day Saints v. U. S., 136 U. S. 1, 10 Sup. Ct. 792. 

Bearing in mind this gênerai power of governmental control, 
and the rule of construction applicable to statutes which are 
claimed to affect that power, let us now consider plaintiff's argu- 
ment. Is it true that by the provisions of section 13 of plaintiff's 
charter (the act of congress of July 27, 18G6), the government re- 
nunciated and bargained away its right to reasonably limit the 
charges for transportation of persons and property over plaintiff's 
Une of railroad? Can it be said that the surrender of the right or 
power in question has been "shown by clear and unambiguous lan- 
guage, which will admit of no reasonable construction consistent 
with the réservation of the power"? Oertainly there is no express 
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renunciation, and it can resuit by implication only on the theory 
that congress, by the use, in th.e section aforesaid, of the worda 
"flx" and "détermine," intended that the actions designated by 
those words should be final, and therefore exempt from goyern- 
mental supervision. Plaintiff admits that the word "flx" does not 
imply such a resuit, but contends that the implication necessarily 
arises from the word "détermine." In this contention I am unable 
to concur, and do not think it is sanctioned, at least uniformly, 
eren by the définitions approvingly quoted in plaintifE's brief. Be- 
fore examining thèse définitions, and as preliminary thereto, it 
will be appropriate to notice two décisions of the suprême court of 
the United States, in which, indirectly, is attached to the word "dé- 
termine" a meaning just the opposite of that for which plaintiff 
contends. In the case of Kuggles v. Illinois, 108 U. S. 536, 2 Sup. 
et. 837, the spécial provision of the charter in controversy read as 
fO'llows : 

"The board of directors shall Lave power to establisli such rates of toU 
for the conveyance of persons or property upon the same as they shall from 
time to time by thelr by-laws détermine, and to levy and coUect the same for 
the use of the company." 

The suprême court held that this language was not a renunciation 
of state régulation over the subject. It is true that the ruling was 
made upon the ground that it was provided elsewhere in the same 
act that the by-laws of the company should not be "répugnant to the 
constitution and laws of the United States, or of this state, or ré- 
pugnant to this act." The case, however, is useful hère, as showing 
that the word "détermine," when applied to the action of a board of 
directors, does not mean that such action is final, in the sensé that 
it cannot be reviewed by some other tribunal or body. Again, in 
the case of Illinois Cent. E. Ck). v. Illinois, 108 U. S. 541, 2 Sup. Ct. 
839, the provision in question was as follows: 

"The board of directors shall hâve power to establish such rates of toU 
for the conveyance of persons and property upon the same as they shall from 
time to time, by their by-laws, direct and détermine, and to levy and coUect 
the same for the use of said company." 

Upon the same line of reasoning as that adopted in Ruggles v. Illi- 
nois, supra, the suprême court held that this language did not ex- 
empt the rates fixed by the company from législative supervision. 
Hère, again, the word "détermine" is employed to dénote an action by 
the board of directors which was subject to the control of the légis- 
lature, and therefore not final, as contended for by plaintiff. 

Recurring now to the définitions adopted in plaintiff's brief, we 
find that some of them, at least, in harmony with the two cases above 
cited, strongly négative the idea that the word "détermine" signifies 
final, conclusive action. For instance, one of the définitions is, "to 
décide ; as, 'the court determined the cause.' " în'ow, ail know that 
the décision of a court may or may not be final, and to say that "the 
court has determined a case" does not always, or even usually, imply 
that. the décision is, in law, an end of the litigation. Indeed, this 
inference would not be legitimate in any case where the court ren- 
dering the décision is generally subordinate to another tribunal; and 
v,76F.no.2— 13 
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such, so far as rates of transportation are concerned, is practically the 
relation between a board of directors of a railroad company and the 
législature of the government within whose jurisdiction the company 
opérâtes. It is a somewhat striking coïncidence that in the very 
statute cited in this opinion, at pages 1 and 2, which plaintifif in- 
rokes, and successfully, as authority for its présent suit against the 
United State?, congress has used the word "détermine" for a purpose 
analogous to that of its employaient in plaintiff's charter, assuming 
the charter provision to be a grant of power, and with a meaning 
which is clearly opposed to that now insisted upon by plaintiff. Sec- 
tion 2 of said act provides: "That the district courts of the United 
States shall hâve concurrent jurisdiction with the court of claims as 
to ail matters named in the preceding section," etc. The preceding 
section enacts as follows: "That the court of claims shall hâve ju- 
risdiction to hear and détermine the following matters," etc. Yet, 
although authority is thus conferred upon said courts to "détermine" 
the matters in said act committed to them, their judgments are uot 
final, but subject to review in appellate jurisdictions. So, too, where 
power is granted to the directors of a railroad company "to déter- 
mine" its rates of transportation, as was the fact in Ruggles v. Illi- 
nois, supra, and Illinois Oent. R. Co. v. Illinois, supra, such grant, un- 
less otherwise clearly expressed, or unavoidably implied, is made sub- 
ject to, rather than in renunciation of, governmental control. 

There is another view of section 13, in its relations to other pro- 
visions of plaintiiï's charter, which strengthens my faith in the con- 
clusion which I hâve reached as to the signiflcance of the word "dé- 
termine." Thus far I hâve treated the provisions of section 13 of 
plaintiff's charter as grants of power. Careful reading and study, 
however, of the whole act, convince me that said section was not de- 
signed to grant powers, but, rather, to impose limitations upon pow- 
ers previously granted to the company. Thèse powers are clearly 
granted in section 1, as follows: 

"And said corporation is hereby autliorized and empowered to lay out, lo- 
cate and construct, fumish, maintain and enjoy, a continuons railroad," etc. 
"And the said company is hereby vested with ail the powers, privilèges and 
immunitles necessary to carry Into effect the purposes of this act, as hérein 
set forth." 

Hère is given, not expressly, but by unavoidable inference, the 
power to transport persons and property, and to charge therefor such 
rates as the company may deem proper, subject to the common-law 
limitation that the rates charged shall be reasonable. Railroad Co. 
V. Blake, 94 U. S. 180. It should be further and particularly ob- 
served that the phraseology of this section is that which is precisely 
adapted to, and usu^lly employed for, the délégation of power, 
namely, "and said corporation is hereby authorized and empowered," 
etc., "and the said company Is hereby vested with ail powers," etc. 
Such, however, is not the case with section 13. The words there 
employed are not words of grant, but of limitation. The section does 
not purport to delegate a power, but, on the contrary, clearly im- 
poses a duty with référence to a power already existing in the com- 
pany, by prescribing the manner in which the power shall be exer- 
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cised. The flrst clause provides "that the directors shall make and 
publish an annual report of their proceedings and expenditures, veri- 
fied by the afifidavits," etc. Will it be claimed for a moment that 
this clause was intended to confer upon the directors power to make 
and publish the report referred to? Certainly not. ïhe power they 
already possessed. The object of the provision was to require its 
exercise in a particular manner. The same is true of the latter clause 
of the section: "And they shall, from time to time, fix, détermine 
and regulate the fares, toUs and charges to be received and paid for 
transportation of persons and property," etc. The manifest object 
of this clause was not to grant, but to point out and limit the man- 
ner in which a power already granted should be exer cised; that is, 
the rates should be flxed and determined in advance of the services 
rendered, and not capriciously, or according to the supposed exigency 
of each occasion. This explanation of the object and scope of sec- 
tion 13, namely, that it is restrictive, and not an enlargement of the 
grants made in section 1, is itself, it seems to me, a complète an- 
swer to so much of plaintiff's argument as relates to the word "dé- 
termine." 

In this connection, there is another circumstance worthy of notice, 
and it is this: The Southern Pacific Railroad Company, directly 
concerned in the questions of law involved, and upon the same side 
witibi plaintiff, in its brief upon the pending demurrer, submitted by 
consent of parties and leave of the court, makes the following state- 
ments : 

"Perhaps section 13 should be construed with the common-law limitation 
that the railroad compaay, as a common carrier, though having the power to 
fix rates, haa no power to flx grossly unreasonable or exorbitant rates; and 
that a gênerai limitation of rates may be imposed by the législature in the 
exercise of police power. Wells v. Navigation Co., 15 Fed. 561; Stone v. Trust 
Ck)., 116 U. S. 307, 6 Sup. Ot 334." See page 9 of brlef. 

And also : 

"Sections 3, 5, and 13 of the Atlantic & Pacific act should be consldered In 
the light of a contract between the railroad company and the govemment, 
requirlng of it in its ordlnary service 'the safe and speedy transportation of 
the mails, troops, munitions of war, and public stores,' whenever required by 
the government, subject to its ordlnary charges for like services to the most 
favored classes of individuals, as flxed by Its board of directors, with the Im- 
plled provlso that those charges are not unreasonable or exorbitant. Wells v. 
Navigation Oo., 15 Fed. 561-573; Ex parte Koehler, 23 Fed. 529, 531." See 
page 23 of brief. 

And again, on page 27 of said brief, the government's contract with 
the company is spoken of as a contract "to the effect that the com- 
pany should hâve the power, within reasonable limits, to fix and dé- 
termine uniform rates for ail services of like character rendered by 
it as a common carrier," etc. The words "within reasonable limits" 
are emphasized in the brief by the use of italics. Thèse extracts ad- 
mit that there is some limitation upon the company's power over 
transportation rates, and, to this extent, antagonize the meaning 
plaintiff gives to the word "détermine." 

In further support of this meaning, plaintiff, at page 8 of its 
brief, asserts that the proviso in the fifth section of its charter, — 
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the act of July 27, 1866, — as follows: "Provided, tliat tlie said Com- 
pany shall not charge tàe govemment higher rates than they do in- 
dividuals for like transportation and télégraphie service," — shows 
"that congress understood that it absolutely vested in the board of 
directors the power to finally détermine rates of fare," and then 
adds: "If congress understood that it had reserved to itself the 
power to, at ail times, flx the charges for the services that the 
railroad company might perform for the govemment, this proviso in 
the flfth section was, and is, an absurdity. To give full force and 
effect to ail parts of the act necessarily compels giving force and 
effect to this proviso, and to give to it force and effect is to con- 
cède the proposition contended for by us." I fail to discern the 
inconsistency hère asserted between a présent limitation, which the 
proviso mentioned imposes, and reserved i)ower in the govemment 
to màke additional limitations if future esigencies should require. 
After the enactment of the company's charter, further govem- 
mental restriction upon rates could, of course, be imposed only by 
législation, additional and subséquent to the charter. Such légis- 
lation might or might not be required. This, obviously, would dé- 
pend upon whether the rates thereafter to be fixed and determined 
by the company were satisfactory or otherwise to the govemment; 
and must, of necessity, be left to the developments of the future. 
In the meantime there was one limitation which congress thought 
it expédient to impose at once, namely, that the govemment should 
not be charged higher rates than individuals for like transportation 
and télégraphie ser\'ice. The imposition of this restriction did not 
preclude further régulations by congress; otherwise there has been 
accomplished what the authorities unif ormly déclare cannot be 
done, — the surrender of a high power of govemment by uncertain 
and ambiguo'us implication. 

My conclusion, as already indioated, is that the right of plaintiff, 
under its charter, and without référence to section 20, to fix and 
détermine its freight and fares, is not absolute and unrestricted, 
but subject to congressional limitation, within the bounds of rea- 
sonableness; and that, since the rate fixed by the sécréta ry of war, 
according to authorities cited, is presumptively reasonable, and there 
is no sufflcient proof of anreasonableness, said rate is a lawful restric- 
tion, and plaintiff's charge in excess thereof an unlawful charge. 

There is another ground, which, I think, will support the judg- 
ment to be entered herein, and it is that, whatever construction 
may be placed upon section 13 of the plaintiff's charter, congress, 
under the reserved powers of section 20, has the right, within rea- 
sonable limits, of course, to regulate the freights and fares fixed 
and determined by plaintiff's board of directors; and that the pro- 
visions of the army appropriation bill of 1892, prescribing a max- 
imum charge for govemment transportation, although of gênerai 
application, are a legitimate exercise of thèse reserved powers. It 
is not my purpose to discuss this ground, but simply to refer to 
some of the authorities by which, in my judgment, it is supported. 
Thèse are the cases of U. S. v. Union Pac. Ey. Co., 160 U. S. 1, 
16 Sup. et. 190; Peik v. Railroad Co., 94 U. S. 164; Shields v. Ohio, 
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95 tJ. S. 319. It is true tliat in the two cases last cited, the power 
of amendment and repeal was reserved without qualification, but 
I liardly think it can be claimed tliat tlie condition attached to the 
réservation in section 20 of plaintiff's cliarter, which requires "due 
regard for tlie rigiits . of said Atlantic and Pacific Company," is 
violated by the imposition of a reasonable limit upon the company's 
rates. Indeed, the suprême court, speaking directly to this ques- 
tion, in U. S. V. Union Pac. Ey. Co., says: 

"No express limitation Is imposed upon tlie exercise of the power so re- 
served, except that the act of 18C2 required that due regard be had to the 
rights of the railroad companies that accepted its provisions. But, looking at 
the entlre act, it is clear that there >vas no purpose to interfère wlth the au- 
thority of congress to enact such laws by way of addition to or altération of 
existing législation as were necessary or conàuclve to the attalnment of the 
public objects sought to be attained. Indeed, the words in the act of 1862, 
'due regard for the rights of said companies named therein,' suggest only 
such restrictions as the law, without such words, would imply." U. S. v. 
Union Pac. Ry. Co., 160 U. S. 1, 16 Sup. Ot. 202. 

The case of Shields v. Ohio, supra, is particularly in point, as the 
act prescribing the maximum was a gênerai act, applicable to ail 
railroads, and did not purjjort specially to repeal or aller the char- 
ter of the particular Company whose rates were involved in the liti- 
gation. In that case, the suprême court says: 

"The constitutional provision that no 'spécial privilèges or immunities shall 
ever be granted that may not be altered, revolied, or repealed by the gênerai 
assembly,' entered into the acts under which the consolidations were made, 
and ren'dei'ed the corporations ereated and the franchises eonferred subject 
to repeal and altération, just as if they had been expressly declared to be so 
by the act. The act of 1873, in the particular in question, was a legitimate ex- 
ercise of the resei'vcd power of altération, and was, therefore, valid. Parker 
v. Railroad Oo., 109 Mass. 506." 

See, also, Spring Valley Waterworks v. Schottler, 110 U. S. 347, 
à Sup. et. 48; Water Co. v. Clark, 143 U. S. 1, 12 Sup. Ct 346; Stone 
V. Wisconsin, 94 IT. S. 181. In this latter case the altération was 
effected by a gênerai statute. 

The foregoing views render it unnecessary for me to pass upon 
the other points that hâve been argued. With référence, however, 
to section 11 of plaintifE's charter, it is appropriate to observe that, 
no matter what meaning be ascribed to that section, it will not 
conflict with the constructions which I hâve placed upon other 
parts of the act. If the section applies to government transporta- 
tion, when eiïected by plaintiff in the ordinary opération of its road, 
then, of course, the rate fixed by the secretary of war pursuant to 
the army appropriation biU of 1892 has express warrant in the 
power of régulation reserved in the latter clause of the section. 
If, however, the section be held, as plaintiff, upon the authority of 
Lake Superior & M. R. Co. v. U. S., 93 U. S. 442-460, insists it should 
be held, to contemplate direct occupancy and use of the road by the 
government for public purposes, and to apply only in that event, 
then it follows that the supervisory power of the government over 
frelghts and fares, while the road is operated by plaintiff, through 
its usual agencies and methods, is unaffected by said section. Cov- 
ernmental occupancy and use of a railroad, without an agreement 
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therefor between thé government and owner, would be an appro- 
priation of private property to public purposes, wbolly outside the 
scope of the supervisory power above mentioned, and lawfuUy ac- 
complishable only tlirougb an exercise of the right of eminent do- 
main. Probably it was for this reason, quoting from Justice Brad- 
ley, in the case last cited, that "congress, in most of the législative 
acts by which it has made donations of the public lands to the states 
in which they lie for the purpose of aiding in the construction of 
railroads, has stipulated that the railroads so aided shall be pub- 
lic highways for the use of the government, free from ail tolls or 
other charge for transportation of its property or troops." Con- 
ceding, therefore, in the case at bar, that congress, by the provi- 
sions, on this subject, of section 11 of plaintifl's charter, "stipu- 
lated," and did nothing more than stipulate, that the government, 
for its own uses, and upon the terms in said section prescribed, 
might possess and operate plaintiff's road, should the public in- 
terests at any time require such a course, surely it cannot be said 
that to thus provide for an extraordinary contingency implies a 
surrender by the government of its power of régulation in ordinary 
cases. 

From the foregoing views it results that defendant's liability to 
plaintiff on account of the transportation service sued for is |13.20, 
while, by reason of defendant's tender of payment, plaintiff is lia- 
ble for the costs of suit. Judgment will be accordingly entered. 



OOLUMB V. WEBSTER MANUF'G OO. 
(Circuit Court, D. Massachusetts. September 18, 1896.) 
No. 325. 

1. Costs and Febs— Poor Buitors— Costs of Appeal. 

The act of July 20, 1892 (27 Stat. 252), aUowing any citizen In the 
United States to prosecute "any suit or action" in the fédéral courts 
without prepaying fées or costs, etc., upon filing an afladavit of poverty, 
includes fées and costs on writs of error and appeals. 

3. Same— Court's Authokitt ovbr Its Offickbs. 

The fédéral courts hâve authority upon pétition and by summary pro- 
ceedings to compel thelr clerlis and other offlcers to comply wlth the 
provisions of the statute. 
8. Same— Construction of Statute. 

The words "tees or costs," as used in the statute, are to be construed 
distributlvely. "Costs" means "taxable costs," to be recovered by the 
adverse party. "Fées" means (in the case at bar) the fées of the clerli 
in the strict sensé, and does net relate to his disbursements. 

4. Same. 

In View of the revisory powers vested in the court by the fourth sec- 
tion of the act, the clerli should not ordinarily assume to act under the 
statute without prior conférence wlth the court. 

6. Same— Errors and Appeals— Filing Afpidavit. 

Where the clerli of the circuit court insista on the payment of his 
fées before delivering the record for filing in an appellate court, and 
the debtor has filed an affidavit of poverty in the circuit court, that 
court, on granting summai-y relief, wiU at the same time require the 
appellant to also file an afUdavlt of poverty in the appeUate court. 
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This was an action at law by Frank Columb against tlie Webster 
Manufacturing Company. The cause was heard upon the pétition 
of the complainant in forma pauperis. The statute relating to 
suits by poor persons is, in full, as follows: 

"Be it enacted by tUe seDate and liouse of représentatives of the United 
States of America in congi-ess assembled: That any citizen of the United 
States, entltled to commence any suit or action in any court of the United 
States, may commence and prosecute to conclusion any such suit or action 
without belng required to prepay fées or costs or give security therefor 
before or after brlnging suit or action, upon flling in eaid court a state- 
ment under oath, in writing, that, because of his poverty, he is unable to 
pay the costs of said suit or action which he is about to commence, or to 
give security for the same, and that he believes he is entltled to the redress 
he seeks by such suit or action, and setting forth briefly the nature of his 
alleged cause of action. 

"Sec. 2. ïhat after any such suit or action shall hâve been brought, or 
that is now pendlng, the plaintlfC may anawer and avoid a demand for 
fées or security for costs by filing a like affldavlt, and wilful false swearlng 
in any aflidavlt provided for in this or the previous section, shaU be pun- 
ishable as perjury as in other cases. 

"Sec. 3. That the offlcers of court shall Issue, serve ail process, and per- 
form ail dutles In such cases, and witnesses shall attend as in other cases, 
and the plalntlfC shall hâve the same remédies as are provided by law In 
other cases. 

"Sec. 4. That the court may request any attorney of the court to repre- 
sent such poor person, If it deems the cause worthy of a trial, and may 
dlsmlss any such cause so brought under this act If it be made to appear 
that the allégation of poverty Is untrue, or If said court be satisfled that 
the alleged cause of action Is frlvolous or maUcious, 

"Sec. 5. ïhat judgment may be rendered for costs at the conclusion of 
the suit as In other cases: provided, that the United States shall not be 
llable for any of the costs thus Incurred." 

27 Stat 252. 

John L. Hunt, for plaintiff. 

Richard M. Saltonstall and Henry E. Bolles, for défendant 

Before PUTNAM, Circuit Judge, and NELSON, District Judge. 

PEE CURIAM. This is a pétition by Frank Columb, who bas 
sued out a writ of error to the circuit court of appeals from the 
judgment rendered against him at this term in the above-entitled 
cause. He bas filed in this court his affldavit of poverty, pursuant 
to the act of July 20, 1892, c. 209 (27 Stat. 252), and now desires to 
be relieved from prepayment of a bill of fées rendered him by the 
clerk of this court, as follows : 

Clerk's fées on disposition of cause: 
325, Law, Columb v. Webster M'f'g Co. 

Swearlng witnesses Çl 70 

Flllngs 3 00 

Docket entries 6 00 

Docket fee 3 00 

Record 00 

$22 70 

Transcript of record, 234 fols., at .10 23 40 

$46 10 

Thèse fées cover the compietion of the record in this court, and 
the copy thereof necessary for docketing the writ of error in the 
circuit court of appeals. A portion accrued before the affidavit of 
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poverty was flled, and a part afterwards; but our construction of 
the second section of the act renders this fact of no importance, 
as the clerk insista on the payment of tlie wliole bill before deliver- 
ing Columb tlie copy of the record. Tlie clerii of this court was 
àeard on this pétition, and we hâve given it caret'ul considération. 
Looking at the remédiai character of the statute, we are of the 
opinion that writs of error and appeals are within the construction 
to be given the words "any suit or action" which it contains. There 
is a reasonable doubt whether the afiidavit of poverty provided for 
by the statute should not hâve been ûled in the circuit court of 
appeals instead of in tliis court; but we will provide for that by 
the form of the order to be entered on this pétition. Merely âling 
an affldavit in that court would not be effectuai for présent pur- 
poses, as that court has no summary jurisdiction over the clerk of 
this court. The statute provides no spécial remedy in the case of 
the refusai of any clerk or marshal to comply with its provisions. 
Perhaps, in that case, an action for damages would lie at common 
law; but we hâve no doubt of our authority to compel oiir otïicers 
to comply with it by summary proceedings, such as are now asked 
of us. The statute is obscure in many particulars, and with the 
rest a question arises as to the meaning of the words "fées or 
costs," found in it. We think, however, that this arises from the 
combination of two subject-matters in one sentence, and that it is 
to be construed distributively. "Costs" means "taxable costs," to 
be recovered by the adverse party, and the statute intends that no 
security or deposit shall be required for thèse. "Fées" means, for 
the case at bar, the fées of the clerk in the strict sensé of the 
word, and does not relate to liis disbursements; and the courts 
hâve no power, under the act, to require him to make disburse- 
ments at the hazard of recovering them at some future time from a 
person who confesses himself pecuniarily irresponsible. The mar- 
sbal for this district was heard generally on tins pétition, but our 
décision is not to be construed to affect his office, except as it must 
do so inferentially. And we wDl add that, in view of the revisory 
powers vested by the fourth section, the clerk should not ordinarily 
assume to act under the statute without prier conférence with the 
court. The clerk will be entitled at law and in equity to a lien on 
any judgment which Columb may obtain in the pending litigation, 
either in this court or in the circuit court of appeals. Looking at 
the statute as a M'hole, although it is somewhat obsciire, and fails 
to make clear provision for the ultimate protection of ofificers af- 
fected by it, we are compelled to conclude that it applies to this case. 
Ordered, that, on tbe petitioner filing in the circuit court of 
appeals a proper affidavit of poverty, as required by the act of July 
20, 1892, c. 209, and furnishing the clerk of this court a certified 
copy thereof, the clerk shall deliver him the copy of the record in 
question, without payment of the fées covered by the pétition, 
either in advance or concurrently with the delivery of the record; 
but this order shall not préjudice any right of action or lien for 
such fées. 



BHEEHAK V. 8T. PAUL à D. BY. CO. 201 

BHBBHAN v. ST. PAUL & D. HT. CO. 

(CBrcnlt Court of Appeals, Seventh Circuit October 16, 1890)1' 

No. 29». 

L iHJnKiBs BT Tkain— Tbbspasskes. . i... i.__ 

A raiiroad company is not bound to any act or serrlce in antidpatlM» 
of trespassers on its track, nor Is the engineer obligea to look out for 
them; and a trespasser venturing upon the track for purposes of hls owa 
assumes aU risk of conditions wliicli may be found tbere, including tn« 
opération of englues and cars. 

t. Bame. , , ^ ^^ 

Plalntlff, injured whlle caught lu a cattle guard, testifled that the eur 
glneer looked at him when the engine was 600 feet away, whlle he wa« 
shouting and motionlng with his hands; but on crcss-examlnation he ad- 
mltted the truth of a statement made by him the day after the accident 
that, when the engine was three or four car lengths away, he shouted 
and waved his bandkerchief, but could not attract the engineer's atten- 
tion. Two of plaintlff's witnesses testlfied that they heard plaintifC's 
cries when the engine was 200 feet or less away from him, while the 
trainmen testifled that the engine was only 150 feet away when plaintlfC 
crled out. Plaintlff's witnesses estimated the speed of the train at S 
miles per hour, and defendant's witnesses at 4 to 5 miles; and plaintlff's 
expert testifled that a tralu movlng 3 miles an hour would, on an average, 
be stopped ta 100 feet, whlle defendant's three experts stated that 190 
to 200 feet would be required In the case of an engine golng 4 miles an 
hour. Held, that the engineer, fireman, and brakeman having testifled 
tliat every means was used to stop on hearing plaintlff's cries, and that 
the engine could not be stopped in tlme owing to the slippery state of the 
rails and other existing conditions, it was proper to direct a verdict for 
défendant. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

The plaintiff was injured by a locomotive whlch was operated by an engineer 
of the défendant, and ran over and severed the plaintifï's foot, while caught 
in an iron cattle guard, in the track of the defendant's raiiroad, in the vlUage 
of Carlton, Minn. He was atteinpting to walk In a place and under conditions 
wherein It was ruled by the trial court that he was clearly a "trespasser on 
the track," and the record states that "the plaintiff takes no exception to such 
rule." The injury occurred at about 2:30 p. m., October 30, 1894, In the opéra- 
tion of Bwitching to make up a train, when the locomotive was movlng back- 
ward, pulling 16 empty flat cars, on a down grade of four-tenths per cent, 
on a track which was wet and slippery, after a slight fall of snow; the rate 
of speed being Rtated by the trainmen at 4 to 5 miles per hour, and by wit- 
nesses on behalf of the plaintiff at about 3 miles. The cattle guard in which 
the piaiiitifC became entaiigled was al>out 1,000 feet east of the dépôt, In the 
main track, which was praetically a straight line between those points. In- 
termediate there were several side and switch tracks, with six switches, and 
a village street (North Fourth street) crossed the tracks at right angles 815 
feet west of the cattle guard. Two of the switches were between the cattle 
guard and tbig street, — one (Jl feet west of the cattle guard, leading to a branch 
raiiroad to Cloquet, over which the train in question was going; and the 
other 161.3 feet west of that, or 222.3 feet west of the cattle guard. The 
other four switches were distributed within a space 20 to 270 feet west of 
thls street, the switch for side track No. 1 being 435 feet west of the cattle 
guard. For making up the train in question, it was necessary to run the 
locomotive over and beyond the cattie guard. The testimony of the engineer 
Is undisputed that he had run up over the cattle guard with two coaches, 
about two or three minutes before the accident, in swltching the coaches t» 
the main track; that, leaving the coaches there, he retuméd east to withia 
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four or flve car lengths of the cattle guard, and switched over to track No. 1, 
tnere takiag up 16 flat cai's wliieli he was pulling out over the main track, 
to couple on the coaehes, and make up his train, when the accident occurred. 
The brakeman left the train to set the switches, and the engineer was watch- 
Ing his moyements and signais. The flreman was on thé engine, but puttlng 
In coal immediately before the alarm. The conductor was at the dépôt plat- 
form, taking the car numbers. The engineer and lireman both testify that 
they neither saw nor heard the plaintilï untll within three or four car lengths 
of him; that immediately the engineer "reversed the engine, gaye her sand 
and ail the steam that she had, and set the air brake on the tender" (there 
belng no air brake on the engine), but ail their efforts were Ineufflclent to 
preyent the catastrophe, the engine running its length beyond the plalntiff. 
Aside from the plalntiff, two witnesses, who testify in his behalf, were in the 
vlclnity, Frank J. Ellis and Esther Weilander. Tbe former, a sign palnter, 
was standing on the north side of the track, about 10 feet east of the street 
erosslng, and "heard a man yelling and motioning with his hands." He was 
"motionlng with both of his hands stretched upward and faclng westward, 
motioning towards the engine." The position of the locomotive at that mo- 
ment Is described by hlm as east of the street crossing "about 100 feet, 110 
feet, 125 feet, may be; I do not know esactly," and "about one-third of the 
ways of the distance" between this street and the man; and it was moving 
east, pulling the train. He dld not giye further attention; "did not know the 
man was caught In the cattle guard," or of the accident until afterwards. 
Esther Weilander was 19 years of âge, and at the tlme of the accident was 
on the south side of the main track, between that and a swltch track, ap- 
parently about halfway between the street and the cattle guard, going from 
a store on the south side to her home on the north side of the rallroad. She 
says: "I did not see anybody near the cattle guard when I came down from 
the store, but did rlght after. I dld not see him before he commenced to call. 
I was not paylng very much attention to It. I saw the train before I saw 
anybody down there. After that I saw the man in the cattle guard. He was 
trying to escape from the cattle guard. • * * When I flrst saw the man 
in the cattle guard, the train was a little this side of the flrst switch west of 
me. The front part of the engine was near the switch. It had not whoUy 
passed that switch. Part of the engine was at the switch." On cross-examina- 
tlon, she thought the locomotive "was about halfway" between the street 
and the cattle guard, when she flrst heard the man shoutlng, but "not qiiite 
that far." She also says the engine "slowed ofC." 

The plaintifC testified that he was a stranger in Carlton, arriving there early 
In the mornlng on the day of the accident, seeking "work In the woods"; 
that soon after noon he went down the tracks, with three others, who "were 
cooking some dinner"; that one of them gave him 50 cents to purchase to- 
baceo and alcohol in the viUage, and he "started to walk up the track," came 
to the cattle guard, his foot sUpped, and caught between the rail and the 
guard. He then says: "I tried to get it out, and could not do it. I looked 
around after It had gone down, and didn't see nothing. I was trj'ing to get 
It out without hurting myself, and could not do it. I had ail the skin off my 
ankle hère, and I could not get out. I put down my hand to untie the shoe, 
and I could not put my hand down further than the lacing on my shoe; 
and I got my finger down, and tried to loose it. I seen the train at the 
dépôt steaming, and I didn't know what way slie was coming, and then I saw 
her coming towards me. I commenced hollering. I didn't know what track 
she was on. • • • She came along down, and I seen the engineer, and I seen 
his head and shoulders, looklng towards the dépôt, and then this way, the 
same as just as if he heard hollering." He states, further, that the engineer 
was looklng towards where he was, and that plaintifC was then "making mo- 
tions with his hands and hollering"; that "then about halfways I was hol- 
lering"; that he saw the engineer looklng that way when a "little ways from 
the dépôt," and then "about halfways between where I was caught and the 
dépôt I saw hlm tum around and look at me"; that plaintifC was "hollering, 
making motions with his hands, and .lerking his leg; at the same time the 
engineer turned and looked at him"; and, when the engine was about six 
car lengths from him, he pulled out his "blg red handkerchief, and waved it." 
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On cross-examlnatlon, a statemeat purportlng to haye been made by the plain- 
tlff to an agent of the défendant, and written by the latter, on the day after 
the accident, was read to the plaintlEf. It States after the preltminai-y ré- 
citals: "I thought I could withdraw my shoe, but could not. I then tried 
to undo Bhoe lacing, and falled. I saw an engine, with a long strlng of cars, 
comlng towards me; and, when engine was about three car lengths from me, 
I «houted at englneer, but could not attract his attention. I then tried it by 
wavlng a red pocket handkerchief, and this, too, falled." Wlth the exception 
that It should hâve read "three or four car lengths," the plaintifE flnâlly 
&uswered that this was a true statement. His counsel subsequently Inqulred, 
"Dld you hoUer before that timeï" and he answered, "Yes, sir." Teatlmony 
Introduced for the défense tended to show that plalntifC was intoxlcated, but 
this Is denied by hlm. He says he "had two dririks of whisky." The en- 
gine was a light Baldwin, "used to run both ways, and had a pllot on each 
end"; but, runnlng rearward, the sand could not hâve fuU efCect for eheck- 
Ing pn a slippery track, as it could be applied only to one pair of drivers. 
The englneer had served as such 20 years, and his run was on the branch 
between Carlton and Cloquet A witness on behalf of plaintlft, who "had run 
an engine for nearly three years," on frelght trains, testlfled as an expert that 
a train, under the conditions stated, running three mUes an hour, ought to 
be stopped in 100 f eet ; that "would be a good falr arerage," a "good ordl- 
nary stop"; but he further stated that englnes and conditions varled so that 
no cast-lron rule could be laid down, and a speed of four or flve miles would 
Increase the distance required for stopping. Three experts on the part of 
défendant, each of long expérience, state the distance required for stopping, 
asauming a speed of four miles an hour, at 190 to 200 feet. 

At the close of the testlmony, on motion of the défendant, the court In- 
Btructed the Jury to render a verdict for the défendant, statlng as the ground 
that, "upon the undisputed facts of the case, this Injury dld not occur through 
any wrongful action upon the part of the défendant"; and the fact Is men- 
tloned that in a prevlous trial verdipt had been rendered for the plalntlff, 
and the district Judge, then presldlng, had felt compelled to set the verdict 
aside. 

T. M. Thorson, for plaintiff in error. 
Emerson Hadley, for défendant in error. 

Before WOODS and SHOWALTEB, Circuit Judges, and BEA- 
MAN, District Judge. 

SEAMAN, District Judge, after stating tlie case as above, delivered 
tlie opinion of the court 

If there is évidence in this record whicli would sustain a verdict 
that the injury of the plaintiff was caused by a breach on the part 
of the défendant of a duty or obligation which it had incurred towards 
the plaintiff, it is clear that the question of its liability was for the 
jury to détermine. Failing such évidence, it would become a ques- 
tion of law, to be withdrawn from the jury by directing a verdict 
Even if the évidence is "clearly prépondérant" against négligence, or 
Is "of such conclusive character that the court, in the exercise of a 
Sound judicial discrétion, would be compelled to set aside a verdict 
returned in opposition to it," this responsibility may be pressed upon 
the court. Pacific Co. v. Pool, 160 U. S. 438, 440, 16 Sup. Ct 338 ■ 
Railway Co. v. McDonald, 152 U. S. 262, 283, 14 Sup. Ct 619, and 
cases cited. 

The plaintiff, at the time of his injury, was neither in the relation 
of passenger, nor of one in a public crossing or place in which the 
public were licensed to travel, but, upon the undisputed facts, was 
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a mère intruder on the tracks of the défendant, — technically, a tres- 
passer; and this record excludes any of the éléments of implied license 
or invitation to such use which bave given rise to mucÊ discussion 
and diversity of views in the courts. Therefore the inquiry is hère 
squarely presented: What is the duty which a railway company 
owes to a trespasser on its tracks, and how and when does the duty 
arise? The décisions upon this subject uniformly recognize that 
the trespasser cannot be treated as an outlaw ; and, at the least, that, 
if wantonly injured in the opération of the railroad, the company is 
answerablé in damages. Clearly, then, an obligation is placed upon 
the company to exercise some degree of care when the danger becomes 
apparent. Is it, however, bound to foresee or assume that rational 
beings will thus enter as trespassers in a place of danger, and to ex- 
ercise in the running of its trains the constant vigilance in view of that 
probability which is imposed for public crossinga? There are cases 
which would seem to hold this strict requirement (see note 1, Thomp. 
Neg. 448; Eailroad Co. v. St. John, 5 Sneed, 524); but by the great 
prépondérance of authority, in this country, and in England, the 
more reasonable doctrine is pronounced, in effect, as follows: That 
the railroad company has the right to a free track in such places; 
that it is not bound to any act or service in anticipation of trespassers 
thereon ; and that the trespasser who ventures to enter upon a track 
for any purpose of his own assumes ail risks of the conditions which 
may be found there, including the opération of engines and cars. 
Wright V. Bailroad Co., 129 Mass. 440; Railroad Co. v. Hummell, 
44 Pa. St. 375. The décision by this court in Railway Co. v. Tartt, 
24 U. S. App. 489, 12 0. C. A. 618, and 64 Fed. 823, adopts the view 
held in this line of cases, citing the authorities of which répétition 
hère is unnecessary. The same doctrine prevails in Minnesota, where 
the injury in question arose. Johnson v. Truesdale, 46 Minn. 345, 
48 N. W. 1136; Studley v. Railroad Co., 48 Minn. 249, 51 N. W. 115. 
IJQ the latter case it was held that there eould be no recovery ''utiless 
the engineer saw the girl in time to avoid the accident, and then was 
guilty of such gross négligence in not trying to avoid it as to évince 
a reckless disregard of human life"; and the opinion gives this fur- 
ther exposition of the rule: 

"The defeBdant's engîneer was under no obligation to anticipate a tres- 
passer, or to look out for persons walking upon the track. But upon discov- 
ering plalntiff's intestate across the cattle guard, as he claims she was when 
he notlced that she was in danger, it became the engineer's duty to use proper 
care to avoid running her down. If he tailed to exercise proper care, he 
would necessarily be grossly négligent, and évince a reckless disregard of 
human life." Studley v. Railroad Co., supra. 

So, in Wisconsin in Anderson v. Railway Co., 87 Wis. 195, 204, 58 
N. W. 79, 82, itissaid: 

"The use of a railroad is exclusively for its owners, or those acting under 
Its authority; and the company is not bound to the exercise of any active 
duty of care or diligence towards mère trespassers on its track, to keep a 
lookout to discover or protect them from injury, except that, when discovered 
In a position of danger or péril, it is its duty to use ail reasonable and proper 
efCort to save and protect them from the probable conséquences of their indis- 
crétion or négligence." 
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The well-established and just raie wMch holds the railroad company 
to the exercise of constant and strict care against injury through its 
means is applicable only to the relation on which it is founded, of an 
existing duty or obligation. This active or positive duty arises in 
favor of the public at a street crossing or other place at which it is 
presumable that persons or teams may be met. It is not material, so 
far as concerns this inquiry, whether the place is one for which a 
lawful right of passage exists, as it is the fact of notice to the com- 
pany, arising ont of its existence and the probability of its use, which 
imposes the positive duty to exercise care; the requirement of an ex- 
trême degree of care being superadded because of the hazards which 
attend the opérations of the company. The case of a trespasser on 
the track, in a place not open to travel, is clearly distinguishable in 
the absence of this notice to the company. There is no constructive 
notice upon which to base the obligation of constant lookout for his 
présence there, and no actual notice up to the moment the trainmen 
hâve discovered the fact of his péril. As that péril cornes wholly 
from his unauthorized act and temerity, the risk, and ail positive duty 
of care for his safety, rests with the trespasser. The obligation of 
the company and its operatives is not, then, pre-existing, but arises 
at the moment of discovery, and is négative in its nature, — a duty, 
which is common to human conduct, to make ail reasonable effort to 
avert injury to others from means which can be controlled. This is 
the issue presented hère. It excludes ail inquiry respecting the char- 
acter of tiie roadbed, cattle guard, locomotive, brake appliances, or 
other means of opération, or of the speed or manner of running the 
train up to the moment of notice, because no breach of positive duty is 
involved. It is confined to the évidence relating to the discovery by 
the engineer and flreman of the plaintiff's péril, and to the efforts then 
made to avert the injury, and, ont of that, to ascertain whether, in 
any view which may justly be taken, it is shown that thèse men, or 
the engineer, in disregard of the duty which then confronted them, 
neglected to employ with reasonable promptness the means at hand 
for stopping the train. The contention on behalf of the plaintiff 
aifirms this upon the f ollowing propositions, substantially : (1) That 
négligent delay is expressly shown by the plaintiff's personal testi- 
mony ; and (2) that, laying aside the adverse testimony introduced by 
the défendant, the fact of such delay is clearly inferable from that on 
the part of the plaintiff, taken as a whole. Unless one or both of 
thèse claims are well founded, the inquiry is readily solvable, as both 
presumption and aifinnative proof are clearly with the défendant. 

1. The plaintiff testifles, in eflect, that he saw the train when it 
was near the dépôt, steaming towards him; that "a little ways from 
the dépôt the engineer seemed to be looking towards him" ; "and then, 
about halfways between" where he was caught and the dépôt, he says, 
"I saw him turn around and look at me;" and "I was hollering, and 
making motions with my hands, jerking my leg; at the same time he 
turned around and looked at me." Notice cannot be imputed upon 
the fact alone that the engineer was in position to see the plaintiff on 
the track, but his présence must hâve been observed under circum- 
stances which clearly impute knowledge of his helpless condition. 
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This may be shown by circumstantial évidence, — by the "presump- 
tive inference from physicaJ facts," — wMch may overcome both tbe 
presumption against wrongdoing in the conduct of the trainmen, and 
their positive testimony that the plaintiflf was not discovered until 
"the engine was within three or four car lengths of him." And upon 
thèse premises it is argued that the above version given by the plain- 
tif?, standing alone, and under the conditions in vi'hich he was placed, 
is suflBcient, without corroborating circumstances, to raise an issue 
which must be determined by the jin-y. To so afflrm would, at least, 
call for the adoption of an extrême view regarding the province of the 
jury; but décision is not required upon the bald proposition, because 
it ignores other features of the testhnony upon the same side, either 
conflieting or qualifying, to which just effect must be given, as fol- 
lows: (1) On cross-examination the plaintiff admitted that he made 
a statement of the facts, on the day following the injury, in which he 
said : "I saw an engine with a long string of cars coming towards me, 
and, when engine was about three car lengths from me, I shouted at 
engineer, but could not attract his attention. I then tried it by 
waving a red pocket handkerchief, and this, too, failed." And he 
then testifles that this is true and correct, except that it should hâve 
read "three or four car lengths." Such statement, taken by a repré- 
sentative of the adverse party, is always open to explanation and sus- 
picion, when tendered by way of admission against interest; but hère 
it is distinctly adopted by the plaintiff, and made a part of his testi- 
mony. The statement contains no suggestion either that he was 
caught when the train was near the dépôt, or before it was within 
three or four car lengths of him, or that he gave any prior outcry 
or signal, or saw the engineer looking in his direction. It clearly 
differs from his narration as given on direct examination, and is ei- 
ther contradictorv in those particulars, or makes uncertain whatever 
of seeming certainty there was in his direct testimony. (2) Two wit- 
nesses of the occurrence were produced by plaintiff, Frank J. Ellis 
and Esther Weilander. They were near the track, but upon oppo- 
site sides, the former about 300 feet, and the latter less than 200 feet, 
from the plaintiff. Both had the plaintiff in clear view, heard his 
outcry, and observed the approach of the train. Ellis says his atten- 
tion was flrst called to the train by plaintiff's "yelling and motioning 
with his hands"; thinks the engine was then about 100 to 125 feet 
east of the street crossing, or within 200 feet of the plaintiff. He 
did not observe from his appearance or cry that plaintiff was caught, 
and therefore tumed away, and did not witness the accident. Esther 
Weilander was crossing the tracks, in clear view of the cattle guard, 
but "did not see aqybody" there, nor hear any cry, until after she no- 
ticed the approach of the train. Then she heard the plaintiff cry 
ont, and noticed he "was caught, and was pulling his foot." Her 
location of the engine at the moment of this alarm is certain only in 
placing it within 200 feet or less of the plaintiff; and she says the 
engine "slowed off," but was not stopped before it struck the man. 
Both of thèse witnesses were in a position where they would hâve ob- 
served the plaintiff had he been caught in the cattle guard and mak- 
ing outcry previous to the moment of which they speak; and their 
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testimony repels any inference of earlier notice which might otherwise 
appear f rom the plaintifl's statement. They also forcibly tend to con- 
flrm both the testimony and the theory of the défense tliat the en- 
try by the plaintifE upon the track, his entanglement in the cattle 
guard, and his outery were ail momentary, and ail occurred when 
the engine was within 200 feet of him. It follows that the proposi- 
tion of the sufQciency of proof in the testimony of the plaintiff to 
submit the case to the jury on the question of earlier notice is not 
well founded. 

2. The second proposition is also untenable. In the estimâtes made 
by the bystanders of the distance at a given moment between a mov- 
ing train and one who is in its pathway, with disaster Impending, 
différences of judgment are probable, and no estimate can be re- 
garded as certain. Their judgment under like circumstances of the 
exact rate of speed of the train is even more liable to be faulty. 
But this testimony is singularly free from essential différence re- 
specting the distance of the engine from the plaintiff when he cried 
ont, as the witnesses for plaintiff place the maximum at about 200 
feet, while the trainmen state it at about 150 feet. The former es- 
timate the speed of the train at 3 miles per hour, and the latter at 
4 to 5 miles. With référence to the distance which a train may run 
before it can be stopped under conditions stated in this case, the 
testimony of experts was received; one produced by the plaintiff, 
and three by the défendant. As the issue involved no question of 
négligence for imperfect appliances, or their failure in accomplish- 
ment, this testimony can only be considered for the purpose of es- 
tablishing presumptively that there was unreasonable delay in the 
attempt to stop. Ail of the experts agrée in stating that the dis- 
tance required is dépendent upon numerous conditions, and varies 
widely; that no fixed rule could be given, nor distance stated with 
certainty; and that "engines are very queer," and some of the diffl- 
culties were inexplicable. Based upon a speed of 3 miles per hour 
and other conditions stated, the expert introduced for the plaintiff 
says 100 feet "would be a good fair average," and "a good ordinary 
stop." The others, assuming a rate of 4 miles, say that 190 to 200 
feet would be required. If there could be a presumption of delay 
founded on the former, it would be overcome by the three oppos- 
ing opinions. There is, therefore, no évidence disputing or weaken- 
ing the force of that which is furnished by the engineer, fireman, and 
brakeman, that every means was applied, and their utmost effort 
made, immediately on hearing the cry; that the train could not be 
stopped in time because of conditions named, and particularly the 
slippery state of the rails, and the impossibility, with the engine 
running backward, of using sand on one pair of the drivers. 

The court was clearly justifled in directing a verdict for the de- 
fendant, and the judgment is afûrmed. 
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AUSTIN r. HAMILTON COUNTT. 

(Circuit Court of Appeais, Seventh Circuit Oetober 5, 1896.) 

No. 172. 

1. FiNDINGS. 

A spécial flnding stiould net be accompanied by a gênerai flnding, 
3. Municipal Bonds— Validitt — Décision op State Court. 

In a suit on municipal bonds, where tlie spécial tinding merely states 
that plaintiff held tiiem "before due," and they became due 15 days after 
a décision of the state court that the act under wliicli tliey were issued 
was invaUd, it will be presumed that he purchased tliem during such 15 
days, and with knowledge of that décision. 

8. Samb— Res Judioata. 

A decree upholding the validity of municipal bonds, rendered in a suit 
in which that issue was ralsed by the pleadings, is conclusive in favor of 
one who intervened in the suit, alleging the validity of the bonds. 

4 Samb. 

When, under the issues joined, the validity and force of a statute are 
necessarily within the scope of Inquiry, the decree is conclusive of that 
question in a subséquent suit between the same parties on the same cause 
of action. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Each party to this record prosecutes a writ of error. The action was com- 
menced by Augustus T. Post, since deceased, and is in assumpsit, upon cou- 
pons from bonds of Hamilton county, 111., issued to the St. Louis & Soutli- 
eastern Kailway Company. Upon wrltten waiver of a jury, the issues joined 
were tried by the court, which made both a spécial and gênerai flnding, and 
gave judgment in favor of the plaintiff in error for the amount due upon a 
part, but not ail, of the coupons in suit. The déclaration avers, in substance, 
that on .lune 11, 18(59, the défendant, through its county court, authorized 
thereto by the twentieth section of an act of the Illinois législature approved 
March 10, 1869, entitled "An act to Incorporate the St. Louis and Soutb- 
eastern Railroad Company," by an order, a copy of which is made an exhibit, 
subscribed $200,000 to the capital stocls of the railroad company, to be paid 
in the like amount of bonds of the county, each for $1,000, with 7 per cent, 
annual interest, payable half-yearly; that on July 1, 1869, the county, through 
the county court, "made a mamual subscription of said amount, in bonds as 
aforesaid, on said railroad stock books, which was then and there accepted 
by the said railroad company"; that thereatter, on October 23 and November 
28, 1871, by the authority aforesaid, the défendant issued and delivered tb 
the St. Louis & Southeastern Railroad Company its bonds for the amount 
stated, with interest coupons attached; that afterwards, at divers times, di- 
vers persons became owners of the bonds and coupons by intermediate tians- 
fers and deliveries from the railroad company, and among them Walter M. 
Jackson, who in 1881 became the owner and bearer of 105 of the bonds, num- 
bered as stated; that a t the January terni, 1881, of the court below, in a 
chancery cause then and there pending, wherein the défendant county was 
complainant, and Jackson and the other owners of the 200 bonds and coupons 
were défendants, "litigation was had involving the validity of ail of said 
bonds and coupons, and a decree rendered therein establishing the legallty 
ahd validity of ail of said bonds and coupons," which decree is still in full 
force, never having been appealed from, uor in any manner annulled or re- 
veraed; that thereafter, on January 1, 1884, reiying upon that decree, and 
upon the validity of said bonds and coupons established thereby, the plain- 
tiff purchased from Jackson his bonds, and from other owners and holders 
bonds numbered 81, 143, 182, 183, 184, and 194, and their coupons, whereby 
the défendant became liable to pay the sum due thereon to the plaintiff, and 
by said decree is estopped from interposing any further défense to the cou- 



ADSTIN V. HAMILTOK COUNTY. 209 

pons Bued on, and that the coupons faJlIng due July 1, 1S88, and January 1, 
1889, hâve been long due and unpald; -wherefore he sues. Oommon counts 
were afterwards added to the déclaration. In one of the spécial pleas it is 
alleged, in substance, that section 20 of the act incorporating the St. Louis & 
Southeastern Rallroad Company, by virtue of which the bonds in question 
were issued, was declared by the suprême court of Illinois on June 16, 1888, 
to be unconstitutional and void, as appears by the report of the décision in 
People V. HamiU, 134 111. 666, 17 N. E. 799, and 29 N. B. 280; that the litiga- 
tion involving the validity of the bonds, as set out in the déclaration, is not 
res judicata between the plaintiff and the défendant herein as to the bonds 
and coupons mentioned, because the parties to that litigatlon were différent, 
and sued and defended in différent relations and capacities from the plaintiff 
and défendant in this cause; that the question of the constitutionality of sec- 
tion 20 of the act ref erred to was not made an issue nor involved in the chan- 
eery suit, and the decree therein, or on the cross bill therein, did not make 
the section constitutional, nor purport to do so. The bonds in question con- 
taln the foUowing récitals: "This bond is one of two hundred of like ténor 
and amount, of same issue, and it is Issued under and by virtue of the au- 
thority given by a majority of ail the légal voters in said county, by theiv 
votes at an élection held in said county, pursuant to law, on the third day of 
November, A. D. 1868, and also by the authority given by the provisions of 
an act of the gênerai assembly of the state of Illinois, in force March 16th, 
A. D. 1869, entitled 'An act to incorporate the St. Louis & Southeastern Rail- 
road Company.' This bond is also issued under the provisions of an act of 
the gênerai assembly of the state of Illinois in force April 16th, A. D. 1868, 
entitled 'An act to fund and provide for the payment of the railroad debts 
of counties, townships, cities and towns.' " "This bond is issued in part pay- 
ment of a subscription made by said county, under and by virtue of the au- 
thority aforesaid, to the capital stock of said St. Louis and Southeastern Kail- 
road Company, in the sum of two hundred thousand dollars." 

The court, in its spécial finding, stated the facts substantially as they are 
alleged in the déclaration, but, in respect to the prier adjudication, found as 
follows: "The court further flnds from the évidence: That the county of 
Hamilton flled in the circuit court of Hamilton county, to its September term, 
1879, a bill in ehancery agatnst the St. Louis & Southeastern Railroad Com- 
pany; Thomas B. Needles, auditor, and John C. Smith, treasurer, of the state 
of Illinois; John J. Buck, county clerk, and John B. Standifer, eoUector, of 
Hamilton county, Illinois; and the unknown owners and holders of two hun- 
dred county bonds of Hamilton county, Illinois, etc.,— défendants. That the 
allégations, scope, and purpose of said bill were to show said bonds were 
void, issued without authority, unconstitutional, and unlawful, and to hâve 
•e same decreed null and void, and to enjoin the state and county ofHcers 

Dm further certifying, levying, collecting, or paj-ing over any more taxes 
'or the payment of interest or principal of said bonds. The court further 
flnds that the state and county oâicers, défendants to said bill, were person- 
ally served with process In the said cause, and that the St. Louis & South- 
eastern Railroad Company, and the unknown owners and holders of said two 
hundred bonds of said county, défendants to said bill, were duly served with 
publication notice of the pendency of said suit as provided in section 12 of 
chapter 22 of the Illinois Statutes, relating to practice in courts of ehancery. 
The court further flnds from the évidence that one Walter M. Jackson there- 
after, by leave of the said Hamilton county circuit court, intervened in said 
cause, and was made a défendant by proper name, and eaused the removal of 
said pending suit from the said state circuit court to the United States circuit 
court for the Southern district of Illinois, where he afterwards, by leave of 
said latter-named court, filed his answer and cross bill in said pending suit, 
and by his answer denied ail the substantial allégations of said bill, which 
averred the unconstitutionality and illegality of said bonds, and which averred 
them to be null and vo'id and issued without authority, and by his said cross 
bill alleged, amongst other things, that he was the owner and holder of one 
hundred and fîve thousand dollars of said Hamilton county bonds, and their 
coupons, described in said original bill, and averring that they were issued 
by said county by authority of law, and were valid obligations of said county. 
v.76F.no.2 — 14 
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The court further finds from the évidence oflEered that sald cause was heard 
by sald United States circuit court, and a decree rendered by It thereln on 
the 5tb day ot June, A. D. 1881, dismlssing sald original blU at the costs ot 
the complainant thereln, and adjudglng and decreeing that sald bonds and 
coupons represented by sald Walter M. Jackson In sald cross bill, to wif, 
numbei-s 1 to 29 inclusive, 31, 34 to 44 inclusive, 68, 69, 71, 72, 74, 75, 82 to 84 
Inclusive, 80, 92 to 110 Inclusive, 113, 114, 116, 119 to 128 inclusive, 126, 127, 
132 to 136 inclusive, 138, 144 to 149 inclusive, 151 to 156 inclusive, 159 to 162 in- 
clusive, 165, J.67, and 168, Issued by sald county in aid of the St. Louis & South- 
eastera Rallroad Company, and described in said original bill herein, are vaJld, 
légal, and bindlng obligations of said county. The court further finds from the 
évidence that the sald decree has never been appealed from, reversed, or in any 
manner set aslde or annuUed. And the court further iinds from the évidence 
that bonds of said county issued in aid of said railroad, numbered 3 to 24 in- 
clusive, 28, 29, 31, 41, 42, 43, 44, 71, 72, 75, 84, 86, 92 to 100 inclusive, 106 to 110 
inclusive, 114, 145, 146, 147, 148, 149, 151, 152, 153, 154, 155, 156, 159, 160, 162, 
165, the coupons of whlch falling due July 1, 1888, and January 1, 1889, are sued 
on in this case, were and are part of the bonds and coupons represented and 
lltlgated by the said Walter M. Jackson in said chancery suit, and held valid 
by sald decree, and that, as to the coupons of thèse numbered bonds sued on 
in this action, they are causes of action res adjudicata by said former litiga- 
tion and decree of June 5, 1881. The court further flnds that the sald bonds 
numbered 81, 143, 182, 183, 184, and 194, and their coupons, were not Involved 
in said chancery cause and decree in the case of sald Hamilton County v. 
St. Louis & Southeastern Eailway Company and others, and that as to them 
said cause and decree were not res adjudicata. The court further flnds that 
the constitutionality of said twentieth section of the act entltled 'An act to 
incorporate the St. Louis & Southeastern Railroad Company' (3 Priv. Laws 
m. 1869, p. 238) was not drawn In question, passed upon, or deoided in said 
chancery cause." Upon thèse facts the court held the plalntiff entitled to 
n'udgment for the sum due upon the coupons of the bonds purchased of Jack- 
son, but not upon the coupons of the six bonds obtalned of others. 

James A. Connolly and Thos. C. Mather, for plaintifl in errer. 
J. M. Hamill and J. R. Williams, for défendant in errer. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion ef the court. 

The spécial flnding should not hâve been accompanied with a gên- 
erai flnding. British Queen Min. Ce. v. Baker Silver-Min. Ce., 139 
U. S. 222, 11 Sup. et. 523; Wesson v. Saline Ce., 20 C. C. A. 227, 73 
Fed. 917. The déclaration, it is to be observed, contains no aver- 
ment to the effect that the plaintifiE was. a purchaser of the bonds in 
good faith. On the contrary, his reliance is shown to hâve been 
solely upon the adjudication in faver ef Jackson in the chancery suit. 
It is needless, therefore, to consider what signiûcance might be due 
to the récitals in the bonds that they were issued in pursuance of 
an élection held in November, 1883, and in conformity with the pro- 
visions of the refunding act of April 16, 1869. Indeed, the déclara- 
tion may be taken as a concession of the contention of counsel for the 
défendant in error that, outside of section 20 of the act for the incor- 
poration of the St. Louis & Southeastern Railroad Company, there 
was no authority fer the exécution of thèse bonds. They were in 
fact put out under the authority supposed to be conferred by that sec- 
tion, and, in view of its terms, there could be no question of their 
validity, but for the décision of the suprême court of the state, in the 
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case referred to (People v. Hamill, 143 IH. 666, 17 N. E. 799, and 29 
N. E. 280), that the section was unconstitutional because not embraced 
in the title, and not germane to the subject of the act in which it is 
found. That décision was announced June 16, 1888, and, while it is 
alleged in the déclaration that the plaintifE purchased his bonds at an 
earlier date, the flnding of facts contains nothing upon the point, ex- 
cept that "the plaintiff's intestate was the holder bef ore due * » • 
of the coupons * * * declared on in this suit, * • * due, 
respectively, July 1, 1888, and January 1, 1889." There was there- 
fore a period of 15 days between the date of the décision and the 
date when the first coupons became due, within which, presumptively 
with knowledge of the décision, the plaintiff could hâve made his 
purchase of the bonds; and, the burden of proof in this particular 
being upon the plaintiff, the spécial finding must be read as if it ex- 
pressly stated that the purchase was made during that time. Wes- 
son V. Saline Co., supra; Sneed v. Milling Co., 20 C. C. A. 230, 73 
Fed. 925. The essential question before us, therefore, is, to what ex- 
tent are the parties to this case concluded by the decree in chancery 
of June 5, 1881? It is found that the St. Louis & Southeastern Rail- 
road Company, and "the unknown owners and holders" of the 200 
bonds of the county, "were duly served with publication notice of the 
pendency of the suit as provided in section 12 of chapter 22 of the 
Illinois Statutes, relating to practice in courts of chancery." It 
could hardly be and we do not understand that it is asserted that in 
such a case notice by publication can give jurisdiction over nonresi- 
dents of the state where the suit is brought. Pennoyer v. Neff, 95 
U. S. 714; St. Clair v. Oox, 106 U. S. 350, 1 Sup. Ct. 354. Whether in 
this instance the parties described as unknown were or were not 
domiciled within the state, and were brought, by force of the pub 
lished notice, within the jurisdiction of the court, does not appear; but 
as between the county, which brought the suit, and Jackson, who, 
after being allowed to intervene, was made a défendant by name, 
and not only answered denying the allégations of the bill, but filed 
a cross bill aflQrming the validity of the bonds, there can be no ques- 
tion that the decree is conclusive, and that the plaintiff, as assignée 
of Jackson, was entitled to the judgment awarded him. To that ex- 
tent the case is essentially the same as that adjudged in Franklin Co. 
V. German Sav. Bank, 142 U. S. 99, 12 Sup. Ct. 147. Hère, as there, 
the validity of the bonds was put directly in issue by the pleadings, 
and was detennined adversely to the county. Hère, it is true, the 
flnding says that the constitutionality of section 20 of the act for the 
incorporation of the railroad company "was not drawn in question, 
passed upon, or decided" in the chancery cause; but that is a mistalœn 
conclusion of law, rather than a finding of fact. Under the issues 
joined, both upon the bill and the cross bill, the validity and force 
of that section, equally with any other enactment referred to in the 
récitals of the bonds, were necessarily within the scope of inquiry, 
whether actually considered or not, and therefore were detennined by 
the decree, in which, according to the iinding, Jackson's bonds were 
specifled by number, and ail declared valid. The question of the 
validity of those bonds, therefore, is not open to reconsideration. 
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Cromwell v, County of Sac, 94 U. S. 351 ; Nesbit v. Eiverside Inde- 
pendent Dist, 144 U. S. 610, 12 Sup. Ct. 746; Dayid Bradley Manuf g 
Co. V. Eagle Manuf g Co., 18 U. S. App. 455, 7 0. 0. A. 442, 58 Ped. 
721. 

The other six bonds do not corne within the estôppel, because it does 
net appear that they were held by any one who ,\vas a party to the 
decree; and the plaintiff in error is not in a situation to asli, as he 
does, that, in order to uphold them, we disregard the décision of th" 
suprême court of the state, and follow the earlier ruling of the Unit- 
ed States circuit court in the chancery suit. It does not appear that 
he obtained the six bonds, either directly or remotely, from an inno- 
cent holder for value; and, as already stated, it must be assumed 
that he did not buy them until after the state court had declared them 
invalid. The judgment of the circuit court is afiûrmed. 



CHICAGO, R. I. & p. RY. CO. v. LEE. 

(Circuit Court of Appeals, Eighth Circuit. September 21, 1896.) 

No. 753. 

Carriers — Who are Passengers — Evidence. 

Where the court, on an issue as to wlietlier one Injured in a railroad ac- 
cident was a paÊsenger on ttie train, admitted évidence tliat a few min- 
utes before the accident the conductor of the train loolsed into the car 
where plaintiff was, addressed him, and remarlied that he would be bacii 
soon, it vVas error to exclude évidence by one of the bralsemen that the 
conductor, who was liilled in the accident, did not go to the box car in 
whlch plaintiff was riding, while he was in charge of the train, and did not 
know that plaintiff was riding therein. Caldwell, Circuit Judge, dissenting. 

In Error to the .Circuit Court of the United States for the Dis- 
trict of Kansas. 

W. F. Evans (M. A. Low and J. E. Dolman, with him on the brief), 
for plaintiff in error. 
J. R. McOlure, for défendant in error. 

Before CALDWELL, SANBOEN, and THATER, Circuit Judges. 

SANBORN, Circuit Judge. On October 8, 1894, while the de- 
fendant in error, Ray Lee, was riding on a box car in one of the 
freight trains of the Chicago, Rock Island & Pacific Railway Com- 
pany, the plaintiff in error, the train was derailed, and the défend- 
ant in error was injured. He sued the railway company for the 
damages resulting from this injury. The case was tried to a Jury. 
The two principal issues presented by the pleadings were: First, 
whether or not the plaintiff was a passenger of the railway company 
at the time of his injury; and, second, whether or not his injury 
was caused by the négligence of the railway company. The défend- 
ant in error tjroduced his évidence in chief, and rested. The plain- 
tiff in error then produced its évidence in défense, and rested. 
There was then no évidence in the case to the effect that the con- 
ductor or any of the trainmen in charge of the freight train when 
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it was wrecked had any notice or knowledge that the défendant 
in error was on that train. The défendant in error thereupon took 
the stand, and testified that about 25 or 30 minutes before the wreck 
the conductor of that train looked into the car where he was, said 
"Hello!" to him, and remarked that he would be back pretty soon. 
The plaintiff in error then offered to prove by one of the brakemen 
who was on that train that the condnctor, who was killed, did not 
go to the box car in which the défendant in error was riding at any 
time while he was in charge of the train, and that he did not know 
that the défendant in error was riding upon it. The court refused 
to admit this testimony, and this ruling is assigned as error. 

After this ruling had been made, counsel for plaintiff in error re- 
quested the court to charge the jury that if they found from the évi- 
dence that the conductor of the train first leamed that the plaintiff 
was on the train a few miles east of the place where the wreck oc- 
curred, the fact that the conductor did not stop and put the boy 
off would not create the relation of carrier and passenger between 
the plaintiff and the railway company, and would not make the de- 
fendant liable for the injury in question, even though that were 
caûsed by the négligent opération of the train. But the court re- 
fused to give this instruction, or any of like character. It did 
charge the jury: "That if the plaintiff was on this car with the 
knowledge of the défendant, or any of its agents, for the purpose 
of being transported over its line of road, and was properly there, — 
and whether or not he was properly there is a question for you to 
détermine under the évidence in this case, — ^his relations then to 
the railway company were those of a passenger, and it is imma- 
terial whether or not he had a ticket, or whether or not he had at 
the time of the accident paid his fare." The counsel for plaintiff 
in error excepted to each of thèse rulings. If, as the court held 
and charged, the testimony of the défendant in error that the con- 
ductor of the train on which he was injured knew that he was rid- 
ing in a box car on that train before the wreck was compétent and 
material évidence to prove the allégation that lie was a passenger, 
then the testimony offered by the railway company to the effect 
that the conductor did not appi-oach that car while he was in charge 
of that train, and did not know that the défendant in error was 
there, was equally compétent and material, and should hâve been 
received. An impartial trial requires the admission of compétent 
testimony upon both sides of the material issues involved. On ac- 
count of the rejection of this testimony, the judgment below must 
be reversed, and the cause remanded, with directions to grant a 
new trial. 

CALDWELL, Circuit Judge (dissenting). The boy was in a stock 
car in charge of a mare. The mare was transferred from a car of 
an eastern railroad company into a car of the défendant railroad 
company at Joliet, 111. The boy and mare were carried in the defend- 
ant's car from that place to the place where the train was wrecked. 
Between Joliet and the place of the wreck the train had changed 
crews three times. On this state of facts it was quite irrelevant 
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wJiether the conductor on the train at the time it was wrecked had 
seen the boy, a few minutes before tlie wreck occurred or at any time. 
The boy's relation to the défendant railroad company had been estab- 
lished before this conductor took charge of the train. The instruc- 
tion of the court quoted in the opinion of the majority did not relate 
to the circumstance of the boy seeing the conductor a few minutes be- 
fore the wreck, but to what had taken place prior to that time, and 
long before the conductor, who was kiUed in the wreck, had anythiug 
to do with the train. At least two conductors and crews had pre- 
ceded him in the conduct of the train before he came on duty. The 
conductor was killed in the wreck, and the offer was to prove that he 
"was not at the car containing the boy and the horse at any time after 
the train left Eldon." This was an offer to prove a mère conclusion. 
It was not an offer to prove any fact or facts from which the con- 
clusion might be deduced, as, for instance, that the witness and con- 
ductor were constantly together from the time the train left Eldon 
to the place of the wreck, and that during that time they did not 
go to the car containing the boy and mare. No fact was offered 
to be proved which would tend to show the conductor had not gone 
to that car. 

The same remark applies to the offer to prove the conductor "did 
not know of the boy's présence in the car." This was calling for 
the mère opinion of the witness about a matter obviously not with- 
in his knowledge. How was it possible that he should know what 
the dead conductor knew about the boy's présence in the car? The 
conductor may hâve had full information of the boy's présence in 
the car from the conductor who preceded him, or in many other 
ways. The court below was undoubtedly right in excluding the 
proffer of testimony upon the ground that it was irrelevant and im- 
material and upon the further ground that it was an offer to prove 
mère conclusions and opinions of the witness and not facts. Upon 
the évidence, the judgment was right, and should be afflrmed. 



UNITED STATES v. COLMAN. 

COLMAK V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.) 

Nos. 303, 304. 

1. District Attobnbys— Per Dibm Allowancb. 

Kev. St. § 824, authorizing a per diem and mileage aUowance for exam- 
inations "before a judge or commissioner of persons chârged witb crime," 
does not apply to preliminary examinations where no formai accusation 
lias been made and wituesses are not examined. 

2. Samb— Mileage. 

Mileage may be necessary, and so properly allowed, though cliarged for 
attendance upon successive days before the same commissioner. 

8. Samb. 

Kev. St. § 824, authorizing a charge of "five dollars a day for the time 
necessarily employed for examlnation of persons chargea with crime," 
does not authorize two or more charges for attendance before one com- 
missioner in différent cases on the same day. 
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4. Same.< 

It is proper to allow a clalm for attenaance In court on daya wlien the 
court Is open for business, though It is not showa that claimant was in 
actual attendaiice. 

5. SAMB — EXPENDITUBES. 

Clatms for money paid out for printlng and for stenographer's services 
are properly disallowed when it is not sliown that the expendltures were 
proper and necessary. 

6. SaME— MlLEAGE. 

ïhe district attorney is not entitled to mileage for attending sessions of 
court on a day foUowing a day on whlch tie wm présent at an examination 
before a commissioner at the same place, for which examination he was 
allowed mileage. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

J. H. M. Wigman, îor the United States. 
Elihu Colman, per se. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, Elihu Colman brought his pétition 
agaiust the United States, seeking judgment for sums alleged to be 
due for services rendèred by him as United States attorney for the 
Eastern district of Wisconsin, between February 17, 1890, and April 
24, 1892. His demanda were allowed in part only, aad each party 
bas prosecuted a writ of error. The court, in accordance with the 
statute (24 Stat. 505), made a spécial finding of the facts, and stated 
its conclusions of law. 

Items to the amount of $95.60 were allowed for attendance before 
United States commissioners, "for necessary examinations prelimi- 
nary to the issuance of warrants, * * * to détermine whether or 
not warrants should issue, and whereupon warrants were afterwards 
actually issued, duplicata charges for the same day being excluded," 
and items amounting to |145 for like attendance "for necessary 
examinations preliminary to the issuance of warrants * * * to dé- 
termine whether warrants should issue, and upon which warrants 
were afterwards actually issued, but upon the same days for which 
allowance has been made in the foregoing third flnding, or in former 
accounts duly allowed." Thèse allowances, it is insisted, are justifled 
by the clauses of section 824 of the Revised Statutes, which authorizes 
a per diem and mileage for examinations "before a judge or commis- 
sioner of persons charged with crime." On the authority of U. S. v. 
Patterson, 150 U. S. 65, 14 Sup. Ct. 20, and U. S. v. Stanton, 17 C. C. 
A. 475, 70 Fed. 890, it is contended, on the contrary, that the section 
does not apply to such preliminary examinations where no formai 
accusation has been made, and witnesses are not examined. We 
are constrained to accept the latter view. As is said in the Patter- 
son Case, "the inquiry is never limited to the fact or character of serv^- 
ices. but always extends to the statutory authority for compensation" ; 
and while that case had direct "référence to the right of a commission- 
er, under section 847, to compensation "for hearing and deciding on 
criminal charges," the conclusion of the court was predicated on the 
proposition, equally applicable to section 824, that "a criminal 
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charge, strictly speaking, exista only wlien a formai writtén com- 
plaint has been made against the accused, and a prosecution initi- 
ated," or, as it is also expressed, tkat, "in the eyes of the law, a per- 
so» is charged with crime only when he is called upon in a légal pro- 
ceeding to answer such a charge." Accordingly, in the Stanton Case, 
the court of appeals for the Second circuit held that the section does 
"distinctly require that there should be that formai accusation of 
crime which makes the investigation of the case by examination of 
witnesses before the commissioner a judicial function of that ofiflcer." 
The examinations in question are not found to hâve been of that 
character, but seem rather to hâve been for the purpose of determin- 
ing whether formai chargés should be made. 

The third spécification of error on behalf of the United States is 
apon an allowance of |254.60 for attendance upon examinations of 
parties charged with crime; but objection is made in the brief only 
to a single item of $12.80, allovved as mileage, which it is alleged was 
unnecessary. The assignment of error should hâve specified that 
item as erroneous, and not the sum total, made up in the main of 
items which are not questioned. See rule 11 of this court (11 G. C. 
A. cii., 47 Fed. vi.). Besides, the flnding of the court is that the 
mileage was necessary, and it may hâve been, though charged for 
attendance upon successive days before the same commissioner. The 
décision in U. S. v. Shields, 153 U. S. 88, 14 Sup. Ot. 735, refers to 
attendance upon continuons sessions of court and is not applicable 
to attendance before commissioners on two or more days successively, 
unless, before departure on a given day, the necessity for présence on 
the next be known. 

The court made a per diem allowance of |332.80, including |12.80 
for mileage, for attendance upon examinations had on the same day 
with other examinations before the same commissioner, for which 
separate per diem allowances had been made, either by the court or 
in former accounts. This allowance is supported by the opinion of 
the court of appeals for the Second circuit in U. S. v. McMahon, 13 
0. C. A. 257, 65 Fed. 976; but we are not able to concur in the view 
there taken of the décisions of the suprême court in U. S. v. Erwin, 
147 U. S. 685, 13 Sup. Ct. 443, and U. S. v. King, 147 U. S. 676, 13 Sup. 
Ot. 439. In Erwin's Case it was held that a district attorney may 
hâve a per diem for services before a commissioner on the same day 
that he is allowed a per diem for attendance at court; and in King's 
Case that a clerk of the circuit court may charge a per diem for his 
own attendance upon the court at one place, and another per diem for 
the attendance of his deputy upon the court at another place ; but in 
neither opinion is it said or implied that for attendance before a 
single commissioner in différent cases upon the same day a district 
attorney may charge a per diem for each case. By the terms of the 
statute, he may charge "flve dollars a daj' for the time necessarily em- 
ployed," "for examination of persons charged with crime." If, on the 
same day, he attends examinations before différent commissioners at 
différent places, he may, àccording to the décisions cited, charge the 
per diem, and, of course, mileage, for each attendance ; but the propo- 
sition that there may be two or more such charges for attendance be- 
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fore one commissioner on^^one day eeems to us without support either 
in the language of the statute or in the décisions ref erred to. This 
item, including the |12.80 for mileage which the âriding does not ex- 
plain, should not hâve been allowed. 

The allowance of Î205 for attendance in court on days when the 
court was open for business, but when it was not shown that the peti- 
tioner was in actual attendance, is justifled by the décision of the su- 
prême court in U. S. v. Smith, 158 U. S. 346, 352, 15 Sup. Ct. 84G. 

The sum of |652.80 was allowed as mileage, it being found that 
the petitioner traveled from bis home, in Fond du Lac, to Milwaukee, 
to attend sittings of the court on days stated, on which there were 
actual sessions, with the judge in attendance, held on adjournments 
of the court from days stated over interrening days which were not 
Sundays. In this instance, again, error is alleged of the entire al- 
lowance; but in the brief objection is made to half a dozen only of the 
51 items of which it was made up. Besides, the question sought to 
be raised is one of fact, rather than law. 

Among the items of demand not allowed is the sum of |447.75, 
found to hâve been "actually paid ont for printing indictments, ofiScial 
letter heads, envelopes, and blanks, and for stenographer's service, 
but without authority therefor from the attomey gênerai"; and 
$76.80, chargea as mileage for attending adjourned sessions of court 
on days named, not allowed, because it appeared "that he was in 
actual attendance in each instance upon, and had allowance for the 
next preceding day in, an examination before a commissioner at the 
same place where the court was held on the following day," and there- 
fore the travel was not necessary. The ruling of the court in thèse 
particulars must stand, — in respect to the first since it is not found, 
as it was in U. S. v. Stanton, supra, that the expenditures were proper 
and necessary; and in respect to the last item, because the finding 
that the travel was not necessary seems clearly right, and in harmony 
with the décision in U. S. v. Stanton, supra. 

It follows that the total allowance of the court was toc large by the 
sum of $573.40 ; and it is therefore ordered that the judgment entered 
be set aside, and thac a new judgment in favor of the petitioner in the 
sum of 11,202.40 be entered. 



WITTY V. SOUTHERN PAO. CO. et al. 

(Circuit Court, S. D. California. August 31, 1896.) 

No. 635. 

Arrkst— Opper 01? Reward. 

Three men, in search of certain criminals for whose arrest a reward had 
been offered, flred upon and wounded one of them, who was concealed 
behind a pile of straw, so tiiat the extent of hîs injurie.? was unknown. 
One of the attaclîiing party, being also wounded, was conveyed to a dis- 
tant town by anotlaer, who returned next morning, accompanied by a 
deputy sheriCf and others. The third memtier of the original party re- 
mained on watch near the straw pile, ail night, to prevent the oriminal's 
escape. The deputy sheriff, with other persons, approached the straw 
pile, and, finding the wounded man utterly incapable of offering the least 
résistance, formally arrested him. Beld, that the arrest was in fact ef- 
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fecteâ before the deputy's arrivai, and the latter was not entltled to clalm 
the reward. 

2. Samb— Arbbst bt Dkputy Shbeiff — Bight to Reward. 

It Is the duty of a deputy sherlff, whea spécifie Information Is conveyed 
to hlm that a félon Is at a partlcular place within Us jurisdiction, to talie 
measures for hls prompt appréhension, and he cannot claim that an ar- 
rest thus efCected is made in his private capacity, so as to entitle him to 
a reward offered by private parties. Russell v. Stewart, 44 Vt. ITO, dis- 
tinguished. "Warner v. Grâce, 14 Minn. 487 (Gil. 364), foUowed. 

8. Samk — EsTOPPBL TO Claim Rewabd. 

A crimlnal, for whose arreat défendants had offered a reward, was 
wounded and disabled by a private searching party, one of whom kept 
watch over him, but did not aetually seize blm. A deputy sherifC after- 
wards arrlved and formally arrested him. On the day after the arrest 
the deputy stated to an agent of défendants that only those who made the 
flght were entitled to the reward, and that he hlmself would not claim 
any part of it. Thereupon the entlre amount was pald to the searching 
party. EM, that the deputy was estopped from thereafter claimlng the 
reward for hlmself. 

This was an action at law by George "W. Witty against th.e South- 
ern Pacific Company and Wells, Fargo & Co., to recover a reward 
for making an arrest. Tke case was tried to the court without a 
jury. 

M. E. C. Munday and Hannah & Miller, for plaintifl. 
Wm. F. Herrin and E. S. Pillsbury, for défendants. 

WELLBOEN, District Judge, PlaintifiE sues to recorer |5,000 
as a reward for the arrest and delivery to the sherifE of Tulare coun- 
ty, Cal., of one John Sontag. The défenses to the action are as 
foUows: (1) A déniai that plaintifE made the arrest of Sontag; 
(2) a spécial plea in bar, that plaintifE was a deputy sherifE of Tulare 
county, and for that reason cannot recover; (3) another spécial plea 
in bar, that plaintifE is estopped from claiming the reward by his 
déclarations, made immediately after the arrest and delivery of Son- 
tag. 

The facts of the case are chiefly thèse: Défendants, in Septem- 
ber, 1892, jointly offered a reward of $10,000 for the arrest and de- 
livery to the sherifE of Presno or Tulare counties of John Sontag 
and Chris Evans, or |5,000 for the arrest and delivery to either of 
the said sherifEs of either said John Sontag or Chris Evans, — said 
reward to be payable on said delivery. On the llth of June, 1893, 
George E. Gard, H. L. Eapelje, H. E. Jackson, and Thomas Burns, 
who were in pursuit of said outlaws, had an encounter with them, 
about 16 or 18 miles towards the foothills from Visalia, in Tulare 
county. Cal. The flght occurred in the evening, about or just before 
dusk. Gard and his associâtes were in a cabin at the begiuuing 
of the flght, and, on discovering Evans and Sontag approaching the 
cabin, opened flre on them. The outlaws got behind an old pile of 
straw, about 80 yards off, and commenced flring upon the cabin. 
A number of shots were exchanged between the parties, and the 
flring then ceased. Evans and Sontag lay behind the straw pile 
until dusk, when Evans jumped up and ran away. During tlie flght, 
Jackson, one of Gard's party, was shot in the leg, and Sontag 
through the shoulder. A wagon was procured from a neighboring 
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ranch, and Eapelje, with two men from tlie ranch, took Jackson to 
Visalia, starting about 9 o'clock. Gard remained behind to watch 
the straw pile, and the man who was lying under it, whom he knew 
was wounded. For this purpose, Gard, with his gun, stationed him- 
self about 70 or 75 yards distant from the straw pile, and remained 
there during the night, for the purpose, as shown by his uncontra- 
dicted testimony, of "guarding the party in the straw pile." At 
no time during the night was Sontag out pf the reach of Gard's 
shotgun. It is true that, when the plaintifO and Rapelje and those 
with them reached the cabin the following morning, Gard was oiï 
150 yards or more from the straw pile; but Gard clearly explains 
that he did not leave the point where he had remained during the 
night until he saw plaintiff and Eapelje and others come up with 
their teams, and th«n he left said point, going back over the path 
by which he had reached the said point, in search for a pistol which 
he had lost, and which he found. Gard and Burns in some way 
became separated after the fight, and Burns spent the night at a 
house a mile and a half from where the flght occurred. Kapelje, 
on reaching Visalia, told plaintiff of the flght which had occurred, 
and of its results, so far as they were known to him. Plaintiff and 
two other persons, William English and Samuel Stingley, at Kapel- 
je's request, procured a team and wagon, and drove out to the lo- 
cality of the flght. Four other persons, among them a newspaper 
reporter and a photographer, went out immediately behind plaintiff 
and his party. There are some discrepancies in the testimony as 
to détails of what occurred after the parties named reached the 
cabin. However, there is no dispute but that plaintiff, English, and 
Stingley, immediately thereafter, went up to the straw pile, and 
there discovered Sontag, in a prostrate condition, and partially cov- 
ered with straw. He was seriously wounded, — shot through the 
shoulder, — and unable to move himself. He died some two or three 
weeks afterwards, from blood poisoning or the immédiate effects of 
his wound. Speaking of his condition, Gard says: 

"The man never made any exertlon, apparently, to try to help himself, 
that I saw. The canteen was held to his mouth, and he was laying back thls 
way, and the canteen was tipped up to his mouth, and he drank that way a 
few swalloTVs, and then they took it away from him, and directly they gave 
him some more, and somet>ody gave him some whisky eventually." 

While there is some conflict as to the exact condition of Sontag, 
when the parties went up to him, I am satisfled that he was in a 
condition of helplessness, and utterly without ability or intention 
to make any résistance. The occurrences at the straw pile, after 
plaintiff and others reached it, are thus stated by plaintiff: 

"I went up to Sontag, and, as I said, I was informed it was Chris Evans; 
and as I went up to him, I Ijnelt down over him. He had a pistol in his left 
hand, a 44 Coït— a 44 Smith & Wesson, cocked. I put my left knee right on 
that hand, and reached over for his other hand; and, as I reached over, he 
says, 'Don't.' 'Well,' I says, 'you showed me a whole lot of mercy when you 
had me.' • * • i saye, 'You showed me a whole lot of mercy when you had 
me shot down,' I says. And at that time I thought it vs^as Chris Evans. 
And, after I had him disarmed, and took his pistol, told him that he was 
my prisoner, he says, 'George, you are mistaken.' I says, 'I see I am now.' 
I said, 'I thought it was Chris Evans.' And I said, 'Sontag, I am sorry the 
way I spoke to you, hut I thought it was Chris at first.' " 
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Sontag was tlien placed in a spring wagon, and carried to Visalia, 
and committed to the custody of a deputy sherifl and jailer, and 
placed in the jail. Plaintiff, during ail the times mentioned, was, 
and had been continuously for two years before, deputy sheriiï of 
Tulare county. Some time prier to June 12, 1893, plaintiff went to 
W. F. Hall, the under sheriff, or chief deputy, and said that he 
wanted to "form a posse and go out and hunt for Sontag and 
Evans." The chief deputy replied that if he did so it would be 
on his own responsibility, and the sheriff's office would not pay any 
of the expenses. On the moming of the 12th of June plaintiff 
again went to said Hall, and told Mm "that he wanted to go out 
to the stone corral, and search for Sontag." Hall, in testifying to 
his reply, says, "I just remarked, then, that he remembered what 
I told him the other day, — that we still adhered to that position." 
The horses used by plaintiff on the trip belonged to the sheriff's 
office. As to who paid for the carriage, it is difflcult to détermine 
from the eridence. The hire of the carriage which brought Sontag 
to Visalia was paid by Rapelje, the amount beiug $5. At the times 
mentioned, and for sereral months before, there were in the sher- 
iff's ofSce at Visalia warrants for the arrest of Evans and Sontag. 
Plaintiff testiiied that he did not remember having seen them. 
After the wagon, in which Sontag was placed, started for Visalia, 
plaintiff went in another direction to a small town, some distance 
from the road, to serve three or four papers, telling the men in the 
wagon to drive on slowly towards Visalia, and wait for him about 
three miles outside of the last-named town, which was accordingly 
done. In serving said papers, plaintiff acted in his officiai capacity 
as deputy sheriff. On the moming of the 13th of June, 1893, plain- 
tiff had an interview, in Visalia, with J. M. Thacker, who was spé- 
cial agent of Wells, Fargo & Go., and known to the plaintiff as such. 
In this interview, plaintiff stated that he did not consider that any 
one had a right to claim the reward, except the men who made the 
flght, and he would not claim any part of the same. Shortly after 
Sontag's arrest, Gard, for himself and associâtes, applied to défend- 
ants for payment of the offered reward. Défendants referred the 
matter, for détermination, to their attorney, E. S. Pillsbury. 
Thacker communicated to Pillsbury the déclarations that had been 
made by Witty, and, acting upon thèse déclarations so far as Witty 
was concerned, Pillsbury directed the reward to be paid to Gard 
and his associâtes, and the payment was accordingly made. The 
flrst demand in writing made by plaintiff upon défendants, for the 
reward, was August 31, 1894. 

1. With référence to the flrst of the three défenses above men- 
tioned, my conclusion is that plaintiff did not make the arrest in 
question. Whatever may hâve been said by plaintiff, when he ap- 
proached Sontag at the straw pile, it is unquestionably true that 
Sontag, in conséquence of the wounds inflicted upon him by Gard's 
party, was unable to ofler the slightest résistance, or make any 
effort at an escape. Indeed, for 10 or 12 hours previously, he was 
in the power and under the control of Gard. Nor is this important 
fact at ail affected by the circumstance that Gard may not hâve 
known — indeed, did not know — the extent of Sontag's helplessness. 
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Through the instrxunentality of Gard and his associâtes, Sontag was 
shot down, and a strict watch, requirîng both courage and endur- 
ance, was kept oTer Mm by Gard, during the whole of the night of 
the Hth. To hold that the mère fact that Witty was the flrst per- 
son on the following morning to approach Sontag and formally an- 
nounce to him his imprisonment, could take from Gard and his asso- 
ciâtes the crédit, with its benefits, of having made the arrest, would 
not only do them flagrant injustice, but would transgress even tech- 
nical rules of law. Plaintiff did not make the arrest. This had 
been doue before he reached the scène of the flght. While the an- 
nouncement, "You are my prisoner," or phraseology to that eiïect, 
may sometimes be a material circumstance, such was not the case 
when plaintiff approached Sontag. Then words were simply an idle 
fonnality. The arrest had already been accomplished, by means 
sterner and more effectuai than vocal expressions. 

2. If the aiTest, however, had been made by plaintiff, I am of opin- 
ion that. the fact of his being a deputy sheriff, together with the other 
circumstances of the case, would bar a recovery. While the oiBce 
of deputy sheriff, perhaps, did not impose upon the plaintiff the duty 
of making a gênerai search for Sontag, yet, when the spécifie informa- 
tion was conveyed to him that a félon was at a particular locality 
within his jurisdiction, it was clearly his duty to take prompt meas- 
ures for the appréhension of such félon, and the law will not now 
permit him to claim that an arrest thus effected, pursuant to officiai 
duty, was made in his prirate capacity as a citizen. Herein lies 
the distinction between the case at bar and that of Kussell v. Stewart, 
ai Vt. 170, relied upon by plaintiff. Directly in point, however, is 
the case cited in this connection by défendants, which was an action 
of interpleader, to détermine who was entitled to a reward which 
had been offered for thè arrest and conviction of a certain félon. The 
facts were as follows: 

"On the 16th of June, a man, wlio afterwards proved to be tho one for 
whom the reward was offered, stopped for a short time at the house of de- 
fendant Crosley. The next day Crosley reeeived a copy of a newspaper, iu 
which the notice offerlng the reward and a description of the félon was pub- 
lished, and the suspicions of hiniself and wife were then aroused that the 
person who had stopped at their house the day before was the félon. * * * 
Crosley thereupon sent his wife to lioucher to tell him of the circumstances, 
and procure him to go to St. Paul and get an ofBcer to arrest the man. This 
she did, and Koucher Immediately went to St. Paul, to the défendant Grâce, 
who was deputy sheriff of Ramsey county, stated to him the information he 
had reeeived from the wife of Cros^oy, and desired him to go and arrest the 
man. Grâce, accompanied by Koucher, to show him where the man was, 
went and arrested him, without proeess, it being in Ramsey county, lodged 
him in the common .iail of the county, and there delivered him, three days 
after, to the sheriff of Carver county." 

On thèse facts the court said: 

"A sheriff or other peace offlcer may probably perform services In the dé- 
tection and punishment of crimes, and recovery of property stolen, which it 
Is not his officiai duty to perform, and for such services may receive a re- 
ward. We will not underttke to specify what acts or services might come 
within this class. Thfe act of Grâce in making the arrest, under the circum- 
stances, did not. He merely arrested the man upon the information given or 
'chai'ge made' by others. When the felon's whereabouts had been discovered 
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and communicated to him for the purpose of procuring hlm to make the ar- 
rest, If he was satisfied that the information or charge was true, it was his 
duty to arrest and dellver the félon to the proper authorities." Warner v. 
Grâce, 14 Minn. 487 (Gil. 364). 

The following cases, also cited by défendants, are confinnatory of 
the conclusion which I hâve announced: Pool v. Boston, 5 Oush. 
219; Day v. Insurance Co., 16 Minn. 408 (Gil. 365); Gilmore v. Lewis, 
12 Ohio, 281; Smith v. Whildin, 10 Pa. St. 39; Kick v, Merry, 23 Mo. 
72; Davies v. Bums, 5 Allen, 349; Eailroad Co. v. Grafton (Ark.) 11 
S. W. 702; Brown v. Godfrey, 33 Vt. 120. 

The circumstance that plaintiff did not hâve with him the warrant 
for Sontag's arrest is immaterial. His gênerai authority as a peace 
officer was entirely adéquate. Pen. Code Cal. § 836. See, also, 
as to the authority and duty of a deputy sheriff, Pol. Code Cal. §§ 865, 
4176. 

3. The plea of estoppel, I think, is supported by the évidence. On 
the morning after the arrest, plaintiff stated to the spécial agent of 
one of the défendants that he considered only thoae who made the 
fight entitled to the reward, and that he himself did not and would 
not claim any part of the same. Acting upon this statement, so far, 
at least, as concerned the plaintijBE, défendants paid the reward, soon 
thereafter, to Gard and his associâtes. Plaintiff contends that 
thèse déclarations of his are not an estoppel, because they involved 
propositions of law, and were not mère statements of facts; citing 
McKeen v. Naughton, 88 Cal. 462, 26 Pac. 354. That case, however, 
it seems to me, is against, rather than in support of, plaintiff's con- 
tention. The principle there decided was that: 

"A représentation, in order to worli an estoppel, must generally be a state- 
ment of fact, and the statement of a proposition of law will not conclude the 
party making It from denying its correctness, unless it is understood to mean 
nothlng but a simple statement of fact." 

The déclarations of the plaintiff, fairly construed, imply that he 
was not the person who made the arrest, and défendants were justi- 
fled in aacribing that meaning to them. Plaintiff's déclaration that 
he did not claim the reward was also the statement of a fact. Thèse 
déclarations, and the settlement made by défendants with Gard in 
conséquence of them, I think, estop the plaintiff from now claiming 
the reward. Bigelow, Estop. § 445; Dolbeer v. Livingstone, 100 Cal. 
617, 35 Pac. 828. There may be an estoppel without intentional 
fraud on the part of the person sought to be estopped. Continental 
Nat. Bank v. Bank of Commonweaith, 50 N. Y. 575; Thompson v. 
Simpson, 128 N. Y. 270, 28 N. E. 627; Mitchell v. Eeed, 9 Cal. 204. 
Other cases, cited by défendants, and in point, are Storrs v. Barker, 
6 Johns. Ch. 166; Moore v. Nye (Sup.) 21 N. Y. Supp. 94; Blodgett v. 
McMurtry, 34 Neb. 782, 52 N. W. 706. 

Plaintiff further contends, as foUows: 

"The défendants cannot and ought not to be heard to complain in this case. 
It was the easiest matter In the world for them to hâve asked the sheritt 
of Tulare county who arrested and delivered Sontag to him. It was their 
plain and simple duty, and their lips should be forever closed when they 
failed to do their plain duty; and when they corne In and invoke the doctrine 
of estoppel without having done so, they are without merlt." 
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In this conclusion I cannot concur. Plaintiff was thé deputy 
sheriff of Tulare connty. He, far better than any one else connected 
with the sheriff 's office, knew who arrested Sontag; and, if his décla- 
rations to defendant's agent implied that others than Mmself made 
the arrest, surely it cannot be said, so far, at least, as the plaintiff's 
claim to the reward is concerned, that it was défendants' duty to 
hâve Teriâed his déclarations by inqniries addressed to the sheriff. 

Judgment will be entered for the défendants. 



UOTTBD STATES v. WILLIAMS. 
(District Court, N. D. Oalifornia. September 22, 1890.) 

I. Chinesb Inspectors— Bkceiving Illégal Fées. 

A person appointed an inspector under the customs laws, but deslgnated 
and actlng as Inspector of OWnese Immigrants, cornes witUln the provision 
of section 23 of the act of February 8, 1875 (18 Stat 307), which déclares 
that ail existing laws for the punishment of acts commltted by any internai 
revenue or treasury offlcers shall apply to "ail persons whomsoever, em- 
ployed, appointed, or acting under authority of any internai revenue or 
customs laws, when such persons are deslgnated or actlng as offlcers or 
deputies"; and such an Inspector Is therefore Indictable under Rev. St. 
S 8169, for extortion, or for recelvlng fUegal fées. 

S. Indictmbnt — WoRDs of Statute. 

Under a statute providing for the punishment of an ofHcer who "know- 
Ingly" demands greater sums than are authorized by law, etc. (Rev. St 
f 3169), an indlctment charging that défendant "willfully and eorruptly" 
demanded, etc., Is In the direction of uncertalnty, rather than précision. 

8. Samk— Bbibert and Bxtoktion— Revenue Opficbes. 

Under Rev. St § 8169, cl. 2, providing for the punishment of any revenue 
officer who demands or recelves any fee, except as prescribed by law, "for 
the performance of ajay duty," an Indlctment whlch charged the recelvlng 
of such fee for services rendered "under color of his office" Is Insufflclent. 

Thèse were two indictments against Richard S. Williams for de- 
manding and receiving, as a Chinese inspector, compensation not 
authorized by law. The case was heard on motion in arrest of 
Judgment. 

Barclay Henley, Spécial Attv., and Bert Schlessinger, Asst. D. S. 
Dist. Atty., for the United States. 
Geo. S. (Jollins, for défendant. 

MOBEOW, District Judge. The two indictments upon which the 
défendant has been found guilty contain each two couiits. In ail 
four of thèse counts it is charged that the défendant was an officer 
of the department of the treasury of the United States, duly ap- 
pointed and acting under the authority of the laws of the United 
States, and designated as Chinese inspector at the port of San 
Francisco, and, by virtue of his office, authorized, directed, and 
required to aid and assist the collector of customs at said port 
in the enforcement and carrying out of the varions laws and rég- 
ulations of the United States relating to the coming of Chinese 
persons, and persons of Chinese descent, from foreign ports to the 
United States at said port of San Francisco. 
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The indictments are founded upon section 3169 of tlie Eevised 
Statutes and section 23 of the act of February 8, 1875. 
Section 3169 of the Revised Statutes provides that: 

"Every offieer or agent appointed and acting under the authorlty of any 
revenue law of the United States— First. Who Is guilty of any extortion or 
willful oppression under color of law; or Second. Who knowingly demanda 
other or greater sums than are authorized by law, or receives any fee, com- 
pensation, or reward, except as by law prescribed, for the performance of 
any duty; • • * shall be held guilty," etc. 

Section 23 of the act of February 8, 1875 (18 Stat. 307), provides 
as follows: 

"That ail aets and parts of acts imposing fines, penalties, or other punlsh- 
ment for offenses committed by an internai revenue oflicer or other otïicer 
of the department of the treasury of the United States, or under any bureau 
thereof, shall be, and are hereby, applied to ail persons whomsoever, em- 
ployed, appointed, or acting under the authority of any internai revenue or 
customs law, or any revenue provision of any law of the United States, when 
such persons are designated or acting as oUlcers or deputles, or persons hav- 
ing the custody or disposition of any public money." 

It is contended, in arrest of judgment, that neither of the indict- 
ments States a case within either of the foregoing provisions of law 
— First, because it appears that the défendant was designated and 
employed under the laws of the United States relating to the ex- 
clusion of Chinese laborers, and was net an offlcer or agent ap- 
pointed and acting under the authority of any revenue law of the 
United States; and, second, he was not employed, appointed, or 
acting under the authorlty of any customs law of the United States. 

The office of Chinese insoector is not known to the law by that 
title, nor is the défendant so charged in the indictments. He is 
charged as being an oflicer of the department of the treasury of the 
United States, appointed and acting under the authority of the 
laws of the United States, and designated as Chinese inspecter. 
The authority for liis appointment at the port of San Francisco is 
found in section 2606 of the Eevised Statutes, providing for the 
appointment, at certain ports of the United States, of such num- 
ber of weighers, gaugers, measurers, and inspectors as may be nec- 
essary. This section is in that title of the Revised Statutes of the 
United States relating to the "collection of duties upon imports." 
An inspecter of customs is a public oflflcer. Hooper v. Casks of 
Brandy, 2 Ware, 371, Fed. Cas. No. 6,674. 

The act of May 6, 1882, entitled "An act to exécute certain treaty 
stipulations relating to Chinese," provided, in section 8, that the 
master of any vessel arriving in the United States from any foreign 
port or place, before landing, or permitting to land, any Chinese 
passengers, shall deliver and report to the collector of customs of 
the district in which the vessel has arrived a list of ail Chinese 
passengers taken on board his vessel at any foreign port or place, 
and ail such passengers on board the vessel at that time, together 
with certain particulars as to name, etc. The list was to be sworn 
to by the master in the manner required by law in relation to the 
manifest of the cargo, and any willful refusai or neglect to com- 
ply with this requirement incurred the same penalties and forfei- 



UNITED STATES «1. WILLIAMS. 225 

tures provided for a refusai or neglect to report and deliver a man- 
ifest of the cargo. Section 9 made it the duty of the collector, or 
his deputy, to examine such CMnese before landing, conaparing the 
certifleates issued under the act with the list and with the pas- 
sengers, and no passenger should be allowed to land in the United 
States from such vessel in violation of law. Section 10 provided 
that every vessel whose master should knowingly violate any of 
the provisions of the act should be deemed forfeited to the United 
States, and should be liable to seizure and condemnation in any dis- 
trict of the United States into which the vessel might enter, or 
in which she might be found. The enforcement of the provisions 
of this act relating to the coming of Chinese persons to the United 
States was thus placed in charge of the collectors of customs and 
the officers of that department. Congress has often passed acts 
forbidding the immigration of particular classes of foreigners, and 
has committed the exécution of thèse acts to the secretary of the 
treasury, to collectors of customs, and to iuKpectors, acting under 
their authority. Nishimura Ekiu v. U. S., 142 U. S. 651, 659, 12 
Sup. et. 336. In the several acts making appropriations for the 
sundry civil expenses of the government for the year 1891 and 
subséquent years there has been an appropriation for the enforce- 
ment of the Chinese exclusion act, under the treasury department, 
in the follovring terms: 

"To prevent unlawfûl entry of Chinese into the United States, by the ap- 
pointment of sultable offlcers to enforce the laws in relation thereto, and for 
the purpoBe of returning to China ail Chinese persons found to be unlawfuHy 
wîthin the United States." 

The défendant, although appointed an inspecter under the cus- 
toms laws, was designated and acting as an offlcer under the laws 
relating to Chinese immigration. He was a revenue ofiScer, re- 
quired to perform duties not strictly of a revenue character, but 
duties of an officiai character, imposed upon him by law. This, I 
think, is sufficient to bring the défendant within the provisions of 
section 23 of the act of February 8, 1875, where a person appointed 
under the authority of a customs law, and designated or acting 
as an offlcer, is made subject to the ânes, penalties, or other pun- 
ishments imposed for offenses committed by any offlcer of the treas- 
ury department. It, in elîect, reaches ail persons appointed, em- 
ployed, or acting under the authority of any revenue or customs 
law, when acting offlcially in the performance of duties imposed 
upon them by law, whether such duties are strictly of a revenue 
character, or pertain to some other branch of the public service, 
but which congress, for convenience, or the economy of adminis- 
tration, has seen fit to impose upon such ofBcers. 

The motion is further directed, speciflcally, to the second counts 
in both indictments, on the ground that they do not charge an 
offense under the statute, for the reason that they do not allège that 
the money was extorted under color of law, and because it does not 
îippear that the compensation and reward alleged to hâve been re- 
• ■eived by the défendant was for the performance of any duty. 

The second subdivision of section 3169 of the Revised Statu tes 
v.76p.no.2— 15 
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is directed against the officer or agent "who knowingly deiuands 
other or greater sums than are authorized by law, or receives any 
fee, compensation, or reward, except as by law prescribed, for the 
performance of any duty." The indictment charges that the de- 
fendant "did, ♦ ♦ « under color of his said office, willfully and 
corruptly demand, take, and receive of one Chan Ying, who was 
then and there interested in the claim of one Chin Shee Hong to be 
permitted to land at the port of San Francisco, * * * a sum of 
money, to wit, eighty-flve dollars, as and for a fee, compensation, 
and reward to him, the said Eichard S. Williams, for the services 
of him, the said Richard S. Williams, under color of his said office, 
in the matter of the application of said Chin Shee Hong, who then 
and there claimed to the collecter of customs at said port to be 
entitled to land at said port of San Francisco from a foreign port, 
* * * whereas, in truth and in fact, no fee, compensation, or 
reward was then, or at any other time, due or owing from the said 
Chan Ying, or any othér person, to the said Richard S. Williams 
for such services, or any services, of him, the said Richard S. Wil- 
liams, in connection with said matter, or at ail, nor was he, the 
said Richard S. Williams, entitled to the same by law." 

With respect to the form of an indictment charging a statutory 
offense, "it is not always necessary that the précise words of the 
statute should be employed in the allégations, but their équivalents 
will often answer." Still, ihe doctrine seems to be that enough of 
the exact words must be used to identify the statute on which the 
indictment is drawn; and, when enough of such exact words are 
not used, though équivalent ones are, it will be insufficient. Bish. 
8t. Crimes, § 380. There is another rule which requires, in many 
cases, and in varions particulars, that the allégations of the indict- 
ment should be broader than the words of the statute on which it 
is drawn, that the crime may be charged with précision and cer- 
tainty, and every ingrédient of which it is composed accurately and 
cleauly alleged. Evans v. U. S., 153 U. S. 584, 14 Sup. Ct. 934, 939. 
The two counts to which thèse objections are directed do not fol- 
low the précise words of the statute, and for the very good reason 
that, under the rule just stated, such words would not be sufflcient; 
but, in departing from the exact words of the statute, and alleging 
particulars deemed necessary to describe the offense under its pro- 
visions, hâve équivalent words been used, and has the real intent and 
puipose of the statute been followed? For the word "knowingly," 
contained in the statute, the indictment substitutes the words 
"willfully and corruptly." Possibly thèse latter words may be 
deemed the équivalent of the word "knowingly," but this last word 
has a well-known technical meaning in criminal statutes, and, 
when so used, its omission from the indictment founded upon such 
a statute is in the direction of uncertainty and the want of préci- 
sion. The charge, in both of the second counts of the indictments, 
is that the défendant acted under color of office in demanding, tak- 
ing, and receiving a fee, compensation, and reward for his services. 
It is further charged that no fee, compensation, or reward was then, 
or at any other time, due or owing to the said Richard S. Williams. 
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Tke act liere described is, therefore, properly chargea as having 
been committed under color of office. An act done under color of 
ofQce is a pretense of officiai right, made by one who bas no such. 
rigbt. 1 Bouv. Law Dict. 293; Burrall t. Acker, 23 Wend. 608. 
But it is fui'ther charged that tbe services of the défendant were 
also under color of office, while tbe statute now under considération 
is directed against officers and agents who demand or receive il- 
légal compensation for "tbe performance of a duty." Olearly, tbe 
indietment, in departing from tbe words of tbe statute, bas omitted 
its most material provision, and, instead of cbarging tbe offense 
with more précision and certainty, it bas cbarged sometbing else. 
Services rendered under color of office are not rendered in tbe per- 
formance of a duty, and tbe second counts of the two indictments 
are, tberefore, defective in tbis particular, and judgment on tbese 
counts must be arrested. Witb respect to tbe flrst counts of tbe 
two indictments, the motion is denied, for tbe reasons flrst stated. 



TUTTLB, Trustée, v. OLAFLIN et al. 
(Circuit Court of Appeals, Second Circuit. July 29, 1896.) 

1. Patbkts — Estent of Claims — Infeingement — Plaitikg Machines. 

The Crosby and Kellogg patent, No. 37,033, for a machine for crlmplng 
textile materials, construed, and hdd valld and infringed as to Its second 
clalm. 19 Fed. 599, afflrmed. 

2. Bamb— Infrinqbment— AccouNTiîra of Profits. 

If an infrlnger niakes no addition to the patented machine, but merely 
fumishes hls machine with mechanical équivalents, which may produca 
better work than the correspondlng devlces for which they are substltuted, 
then he is bound to account for the peeuniary profit he has reaped, which 
profit will be measured by the différence in expense of doing the work by 
the patented devlce and by tbe method In use prlor to the patent. 
8. Same. 

If an infringer takes the whole of the vital and effective parts of an 
invention, but superadds an improvement, which contrlbutes to the 
saving which they make, over the old methods, then he has a right to an 
apportionment of the profits; the burden being upon him to show that a 
portion thereof resulted from the improvement which he annexed. 

4. Samb. 

When an infringer uses the essentlal part of a patented machine, with- 
out which hla infrlnging machine Is worthless,. it is no answer to a de- 
mand for an accountirig of profits that his substituted équivalents im- 
proved the work of the correspondlng éléments of the infringed machine. 

5. Same— Appeal— Objections not Raisbd Bblow. 

Where the pleadings are silent on the question of whether complainants 
marked their article as "Patented," or notified défendants of their alleged 
Infringément, as required by Eev. St. % 4900, and that question was never 
actually raised or deelded in the circuit court, it is then too late for de- 
fendants to make the point upon appeal from the final decree. 

6. Appeal— Décision— Patent Suits— Asceutainmbnt dp Profits. 

Where a suit in equity for infringément of a patent had been pending 
18 years, had survived two masters, to whom it was referred, had been 
before one master for over 9 years, and finally resulted in a decree for 
nominal damages only, hdd, tliat the court, on appeal, though satisfied that 
the conclusions below were too sweeping in character, and that complain- 
ants were entitled to recover a substantial sum, would not remand the 
cause for further proceedings, but would itself, from the évidence in the 
record, aseertain the proper amount, and render a decree therefor. 
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Appeals from the Circuit Court of the United States for llie 
Southern District of New York. 

This was a suit in equity "hj Tlieodore A. Tuttle, trustée, etc., 
against John Claflin, as executor of Horace B. Claflin, and others, 
formerly partners, under the name of H. B. Clailin & Co., for al- 
lesred infringement of a patent for a machine for crimping textile 
ïnaterials. The patent was sustained, and held to be infringed, by 
the court below, and an accounting was ordered. 19 Fed. 599. 
The cause was afterwards heard on exceptions to the master's re- 
port, and a decree entered for complainant for nominal damages. 
62 Fed. 453. Both parties hâve appealed. 

Benjamin F. Lee, for appellant and trustée. 
Edmund Wetmore, for appellees and défendants. 

Before PECKHAM, Circuit Justice, and LACOMBE and SHIP- 
MAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The plaintiff, as trustée of the Elm 
City Company, which was an assignée of letters patent No. 37,033, 
dated December 2, 1862, issued to C. O. Crosby and Henry Kellogg, 
for a machine for crimping textile materials, brought a bill in equi- 
ty July 10, 1878, against the indiTiduals formerly composing the 
flrm of H. B. Claflin & Co., which alleged an infringement of said 
patent, and prayed for an injunction and an accounting. Temporary 
injunction having been granted, the circuit court for the Southern 
district of New York, upon "final hearing," passed a decree, April 
3, 1884, which adjudged that the défendants had infringed the 
second and fourth daims of the patent, and directed an account- 
ing. 19 Fed; 599. The patent had in 1873 been sustained by Judge 
Woodruff, in the case of Elm City Co. v. Wooster, 6 Fish. Pat. Cas. 
452, Fed. Cas. No. 4,415. On August 26, 1893, the spécial master 
flled bis report, which assessed no damages, and found that in the 
years 1873 and thereafter, until and during 1879, the défendants 
had in use in their business, at varions times, four roller plaiting 
machines, ail which infringed the second and fourth claims of the 
letters patent in suit, and upon which they had plaited 483,910 
yards of goods, and that the saving which had resulted from the 
use of said machines, over the only pre-existing method of plait- 
ing, which was by hand, was $76,215.85, and reported said sum as 
the profits, gains, and advantages which they had derived by rea- 
son of their infringement. The défendants having flled exceptions 
to this report, some of which were sustained, the court set aside 
the report, and, in its final decree, directed that the complainant 
recover of the défendants six cents as nominal damages, and eosts 
for ail proceedings prior to and including the order of référence, 
anJ that the costs before the master be taxed in favor of the de- 
fendants. From this decree each party appealed, the défendants 
frcni tliat portion which adjudged that there had been an infringe- 
ment of claims 2 and 4 of the patent, the complainant from the 
whole of the decree, except that portion which recognized the va- 
lidity of the patent and the infringement of claims 2 and 4, — a nd di- 
rected the payment of costs. 
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The question of infringement is naturally to be flrst considered. 
The machine was for crimping or plaiting textile mater-ials, and, 
as shown in the drawings of the patent, was a sewing-machine at- 
tachment, but the spécification and claim 1 declared that it was 
to be used either with or without sewing mechanism. The plait- 
forming mechanism was simple, but, for the purposes for which it 
was used, was novel. Its position in the history of the art will 
hereafter be considered. It consisted of a blade of métal, called a 
"crimper," and the presser plate, which, in connection with the 
cloth plate or table, was a holder, and was also a presser or smoother 
of the plait. If the plait was wider than the presser foot, two ad- 
ditions on each side of the presser foot served as supplementary 
smoothers. A spring pressed upon the blade as it advanced to 
form the plait, and was relaxed when the blade was retracted. 
The blade, in its forward motion over the table, gathered up the 
material into a partially formed plait, passed with it under the 
presser foot, pushed it fonvard between the presser foot and the 
table; so that the plait was flattened, smoothed, and brought to a 
Sharp edge. The opération of the machine, including the sewing 
mechanism, which served to stitch the crimp, is described in the 
spécification, as follows: 

"An end of a strip of muslin is to be laid upon tbe platform under the 
crimper and under the presser foot, and the needles will descend, and hâve 
their loops secured by the loopers. While the needles are still In the cloth, 
the crimper has retreated as far as possible from them. The crimper presser 
then descends, forced down by its spring, and bears the crimper upon the 
goods. The latter then advances, and makes a crimp of the cloth lylng be- 
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tween It and the Une wherc the cloth Is grasped between the presser foot 
and the table (see Fig. 14a), the crimper belng actuated by the eam j. The 
latter then holds the crimper at rest, and the needles leave the cloth. ïhe 
cam k then acts upon the crimper, and it shoves the cloth and the criinp just 
made under the presser foot, the latter smoothing down or flattening the 
crimp by its spring pressure upon the goods. During this second advance of 
the crimper, it pushes the goods along under the presser foot. The crimper 
now pauses, and the needles enter behind the crimp just formed. (See Fig. 
14B.) Cam i now cornes into action, and lifts the crimper presser, relieving 
the crimper from the pressure of the spring, so that the crimper may slide 
back without any tendency to ruck up the goods; and, when m is elevated, 
the cams j and k permit the spring to draw the crimper back, rea;dy to take 
a new crimp. * * * After the crimp is formed, it acts as a spacer to space 
the cpimps apart, and as a pusher to force the goods through the machine. 
The presser foot and the table in conjunction act as a holder, holding the 
goods at rest while the crimp is formed; and the presser foot alone acts as a 
smoother, flattening the crimp down smooth and to an edge, while the goods 
are being crimped or pushed forward by the crimper." 

The speoifloation also said that the patentées intended at some 
time to add to the machine an ordinary rongh surface feed, acting 
below the cloth and feeding, as the crimper shoved the goods, in 
order to aid the latter in forcing the finished crimp along when 
there was a heavy pressure upon the presser foot. They also in- 
tended to attach a weight to the finished end of the crimp, to aid 
in drawing it along when the pusher was doing its work. 

The second and fourth claims are as follows: 

"(2) In combination, a crimper and a smoother, substantially such as de- 
scribed, and acting, substantially as specified, to fold the crimps to an edge." 

"(4) In combination with a crimper, substantially such as specified, a spring 
acting to force said crimper upon the goods while crimping them, and re- 
laxing its pressure while the crimper is retreating, substantially in the man- 
ner and for the purpose speciaed." 

The défendants' machines, known as roller plaiting machines and 
as the Grifflth and Fanning machines, from the names of the ma- 
chinists who made them, were, in their important partioulars, con- 
structed like the machine described in the English patent, to James 
Orr, of November 4, 1867, which was never patented in this country. 
Thèse machines did not contain any sewing mechanism, and con- 
sisted in gênerai of a wide reciprocating blade and a yielding upper 
roll and a metallic lower roll. The blade is caused to advance to 
and recède from the bite of the rolls. As it advances over the sur- 
face of the lower roll, it forms a plait of the textile material lying 
between it and the surface of this roll, and this partially formed 
plait is delivered to the bite of the two rails, which are a smoother 
and a holder. Thèse rolls are revolred intermittently, and, when 
they revolve, feed or pull the plaited fabric. The upper roll is the 
équivalent of the presser foot, and, in fact, a roller presser foot is 
old in sewing machine mechanisms. The lower roll is the équiva- 
lent of the table or cloth plate of the Crosby and Kellogg machine, 
and the substitution of rollers for flat surfaces was an obvions me- 
chanical transition. Thèse machines were introduced when plaits 
upon wider strips of cloth than could ordinarily be presented to a 
sewing machine became fashionable, and when it was also impor- 
tant to hâve a machine which could readily adapt itself to cloth of 
différent thickuesses. When sewing m'echanism was not needed, 
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the advantage of two rollers or revolving surfaces to wMcli the 
plait is presented, and between which it passes over two flat sur- 
faces between which it is pushed, is obvious. The metallic roll is 
heated, so that the plait is ironed as well as smoothed. 

The argument of the défendants in support of their theory of non- 
infringement of the second claim is based upon the part of the spéc- 
ification which says that, after the needles leave the cloth, a cam 
shoves the cloth and the crimp just made under the presser foot, 
the lattei" flattening the crimp by its spring pressure, and that the 
crimper, during this, which is its second advance, pushes the goods 
along under the presser foot. The défendants' construction of the 
second claim is that it is limited to what is called the "second opér- 
ation" of the machine, viz. that of folding the crimper to an eAge 
by the combined action of the crimper in pushing the formed crimp 
along, and of the smoother pressing down upon it, as it is thus 
pushed forward, whereas they say that in the défendants' machines 
the crimper performs no part of folding to an edge, and that there 
is no conjoint action for this purpose between the crimper and the 
smoother. The position that the second claim is limited to such a 
construction of crimper and smoother that both must continuously 
act together to fold the crimp to a perfect edge is neither required 
by the spécification nor by the claim. The former speaks of the 
crimp as formed — i. e. partially formed — ^before it is pushed under 
the presser foot, and as flattened down to an edge as it is pushed 
through. In like manner, in the défendants' machines, the crimp- 
er is folded, though not to a complète and perfect edge, when the 
blade pushes it up to the surface of the lower roller, delivers it to 
the grasp of the two rollers which fold the crimp down over the 
edge of the crimper, and, as the blade recèdes, complètes the work 
of smoothing and polishing. The défendants' construction of the 
claim would hâve the effect of limiting it to a flat presser foot, 
between which and a flat table the crimp must be pushed ; in other 
words, to a machine in which the crimper spaces the crimps. In 
the language of Judge Wallace upon "final hearing" : 

"While the défendants' machines do not employ a crimper which opérâtes 
Independently to space the crimps, their crimper and smoother effect the 
opération of folding the crimps to an edge, and their devlces In this behalf 
are the substantial équivalents of those in the combination described In the 
second claim. In their machines, the spacing is done by revolvlng rolls or 
holder, which, after each crimp is formed, advances the cloth while the 
blade Is retreatlng through a distance equal to the space between the svic- 
eesslve crimps." 

It is next said that tie défendants' machines do not infringe claim 
4. As the patent has expired, and as claim 2 is the important 
and valuable one of the patent, it is not necessary to consider at 
length this question. Olaim 4 is for the combination of the blade 
and spring, which forces the blade upon the cloth when crimping is 
done, and relaxes its pressure when the crimper is retreating. The 
Fanning machine has a spring which does this précise work in the 
same way. The GrrifQth machine has no spring, but the blade is 
rocked by the moving mechanism down upon the cloth, and, as it 
retreats, is rocked away from the cloth. It is not necessary to dis- 
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cuss at length the importance of the infringed daims with relation 
to the entire invention of tlie patentées. The master, in his report, 
found that the invention of claim 2 was the essential feature of 
both the Grifflth and Fanning machines, without which thej would 
hâve been worthless. This feature was the blade which folded the 
material upon itself, and, taking the plait to the smoother to be 
ironed, acted in combination with the smoother, and was the gist 
of the invention, without which plaits could not be made. 

But the défendants say that, even if the infringers tooli the es- 
sential part of the patented machine, it was itself but an improve- 
ment upon the George B. Arnold patent, of May 8, 1860, and was 
not essential to plaiting mechanism, and thereby attempt to bring 
the case within the prlnciple of Garretson v. Clark, 111 U. S. 120, 
4 Sup. et. 291. The object and scope of the Arnold machine suffi- 
ciently appear in his original spécification, and were to gather up, 
one pièce of cloth in small even folds or corrugations, and to sew 
it to another pièce of cloth not so gathered. The patentée said: 

"By my invention, I am enabled to talîe two pièces of clotli of unequal 
lengths, and placing their edges together with the longer pièce at the bottom, 
and by running thena through the machine, not only to gather the bottom 
cloth to any- desired degree of f ullness, but to sew them firmly together at the 
same time." 

It was strictly an attachment to a sewing machine, and depended 
for its success upon sewing mechanism, but could be used without, 
and creases or gathers would be made in the cloth. It was de- 
signed to sew a ruffle upon a band, and was intended to do nothing 
else. The patent was reissued in 1874, and, after the custom of that 
period, contained claims some of which, in their broad and gênerai 
language, could sweep in the Crosby and Kellogg invention; but 
the distinction between the two devices was correctly and f orcibly 
stated by Mr. Brevoort, as follows: 

"It [the Crosby and Kellogg machine] was a new mechanism, in contra- 
distinction to being a mère improvement, but it was a mechanism which came 
uuder the broad terms of the Arnold reissue. It was by itself a différent ma- 
chine from the Arnold reissue." 

The claims of the reissued patent to John A. Pi'po, a reissue on 
July 27, 1875, of an original patent dated January 27, 1863, are of 
the same character. The object of the invention was simply "to 
provide means [in a sewing machine] for forming and sewing a 
ruffle between two pièces or folds of cloth at one and the same 
opération." The crimplng mechanism of the patent in suit was 
original with the inventors for the formation of the ornamentation 
properly called "plaits," and for that purpose was a pioneer inven- 
tion. The Arnold and Pipo machines merely gave hints how a plait- 
ing machine could be made. The manufacture of plaits originated 
with the mechanism of Crosby and Kellogg, whose machine was 
not an addition to an old structure, as in Garretson v. Clark, supra, 
or in Eeed v. Lawrence, 29 Fed. 915. 

Upon the foregoing facts, the question of the rule of law in re- 
gard to the method of ascertaining the profits was not a debatable 
one. If the défendants had made no addition to the Crosby and 
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Kellogg invention, it being one of an original and primary char- 
acter, tiiey took it as it was, although they furnislied their machines 
with mechanical équivalents wMch might produce better work than 
tlie corresponding devices for which they were substituted, and tke 
complainants would be entitled to tbe pecuniary advantage wbicb. 
tbe infringers derived from tbeir unauthorized use of the patent, 
the profit being in this case the différence betvFeen the expansé of 
plaiting by the use of the patented device and the expense of doing 
the same thing by hand. Mowry v. Whitney, 14 Wall. 620 ; Cawood 
Patent, 94 V. S. 695; Thomson v. Wooster, 114 U. S. 104, 5 Sup. 
et. 788; Sessions v. Romadka, 145 U. S. 29, 12' Sup. Ot. 799. The 
défendants insist, however, that they made additions wMch ma- 
terially beneflted the machines, and increased their effective power. 
If this is true, although they took the whole of the vital and ef- 
fective part of the invention, but superadded and annexed an im- 
provement which contributed to the saving which they obtained, 
they hâve a right to an apportionment, the burden being upon them 
to show that a portion of the profits was the resuit of the improve- 
ment which they annexed. Elizabeth v. Pavement Co., 97 U. S. 
126; Orosby Steam Gauge & Valve Co. v. Consolidated Safety Valve 
Co., 141 U. S. 441, 12 Sup. Ct. 49. 

The défendants satisfled the circuit court that the combinations 
of claims 2 and 4 would not produce the finished product of the in- 
fringing machines, and that the features added by Orr, Grifflth, and 
Fanning, and particularly the ironing feature, must hâve contrib- 
uted something to the value of the machines, and that it was er- 
roneous to say that the whole value was due to the Crosby and Kel- 
losrg invention. From 1871 to 1879 the trimming or ornamentation 
of ladies' dresses by means of plaits was universal. They were used 
upon materials of ail kinds, as well those of linen and cotton, which 
were made up into cheap suits, as those of woolen and silk. The 
roller machines were exclusively for the manufacture of thèse plaits 
upon strips of cloth usually of four inches, sometimes of six inches, 
in width, which were not stitched on the machine, and were nicely 
ironed. It is manifestly true that the patented machine, as shown 
In and while attached to a sewing machine, was not praotically 
adapted to the exclusive manufacture of plaits which were not 
stitched. It becomes important, in view of the conclusions of the 
circuit judge, to ascertain to what extent and in what particulârs 
improvements were made which brought the défendants' machines 
to their position of commercial importance. 

The défendants flrst asserted that, if the sewing mechanism was 
detached, the machine could not make merchantable plaits, unies» 
it had additional feeding mechanism other than a four motion feed^ 
and that such mechanism must be produced by inventive skill. 
This statement would hâve seemed trustworthy but for the subsé- 
quent introduction into the case of the five machines and the bias 
plaiting machine made by Mr. Walker in 1871, and efiftciently used 
as commercial machines while the fashion for plaits lasted. They 
were the patented machines without the stitching mechanism, and 
with the ordinary rough surface feed spoken of in the spécification. 



284 76 FEDERAL REPORTER. 

If heat was required, it was f urnished by means of gas, which was 
carried in a pipe under the bed or cioth plate. Thèse machines ef- 
fectually disposed of the theory that sewing mechanism was indis- 
pensable in the practical opération of the Crosby and Kellogg ma- 
chines. 

The next position of the défendants was thaj: the leading im- 
proved feature of their machines was the feeding mechanism, which 
consisted of the two rollers which were not the feeding device of 
the patented machine, and required invention to produce. But it 
was conoeded that a roller presser foot was an early device in sew- 
ing machines, and that the upper roll acted substantially as a press- 
er foot, with the additional function of helping to feed. When the 
presser foot became a roller in a plaiting machine, the table must 
also become a roller, and thus rollers were naturally substituted for 
plates. When thus substituted, they also, from the manner in 
which they necessarlly operate, and as incidental to the work of 
holding and smoothing, are a feed which pulls the farbric along. 
This fact is insufflcient to constitute them a new addition to the 
Crosby and Kellogg machine. That had also a feeding mechanism, 
and nothing has been superadded. When the infringer uses in his 
infringing machine the essential part of the patented machine, 
without which his infringing machine is worthless, it is not an adé- 
quate answer to the demand for the payment of his entire profits 
that his substituted équivalents improved the work of the corre- 
sponding éléments of the infringed machine. The heating of the 
lower metallic roll, and thereby maiing it a device for ironing as 
well as smoothing, was an addition, though not a patentable one, 
which was not made of importance in the testimony, but it was of 
pecuniary importance and benefit. If the work had been done by 
hand, it would hâve been necessary to press down each fold with a 
hot iron as soon as made; and heat must be applied to machine- 
made goods in order to make them a ûnished article. The heated 
roll, so far as it was a mangle, was an annex to the existing mech- 
anism; and, if it was a superaddition which produced a pecuniary 
beneflt in its opération, it is not of importance that it had been 
used before in like machines. It follows that so much of the cost 
of making plaits by hand as included the cost of ironing should be 
deducted from the savings which the master found were derived 
from the use of the infringing mechanism, and it is probable that 
the master would hâve done so if the défendants had furnished any 
data from which the computation could hâve been made. Crosby 
Steam Grauge & Valve Co. v. Consolidated Safety Valve Co., supra. 
In the opinion in the Crosby Case, which related to a patented 
valve, it appears that no évidence showed that any of the improve- 
ments which were patented after the issuance of the infringed pat- 
ent, and which were owned by the défendant, gave any advantage 
in selling the infringing article, and therefore no allowance was 
made for the alleged beneflt created by such improvement. 

The master proceeded to ascertain the pecuniary advantage which 
the infringer derived from the unauthorized use of the patent, which 
was, in accordance with his previous flndings of fact, the différence 
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between the expense of plaiting by the use of the patented device 
and the expense of doing the same thing by hand. He found that 
the expense of plaiting about 484,000 yards, if other than woolen, 
would hâve been 15 cents per yard, and that about 60,000 yards 
were woolen goods, which would ha^ve cost 10 cents more. We are 
not satisfied with the accuracy or strength of tib.e testimony upon 
which this flnding was made. The witnesses for the complainant 
made this estimate for plaiting a strip of linen four inches wide 
and four plaits to the inch, which was the ordinary width called 
for in 1887 and 1888, Plaits varied in width from one-sixth of an 
inch to three-fourths of an inch. The narrow plaits were the most 
expensive. About 75 per cent, of the material was used in a, width 
of four inches. The remaining 25 per cent, was used in widths of 
from half an inch to six inches. The complainant introduced three 
witnesses upon the subject of the cost of hand-made goods. Kur- 
sheedt, a manufacturer of plaits, estimated the cost at 17^ cents per 
yard; but he never plaited goods by hand for sale, and had no 
knowledge of what others paid. He did pay for making samples 
by hand in accordance with the time which the workmen took. 
Brown, a manufacturer of plaits, made attempts to manufacture by 
hand between 1876 and 1878. His attempts resulted in a belief that 
the work cost him from 15 to 20 cents a yard. Wooster, who was a 
large manufacturer of machine-made plaits, who is pecuniarily in- 
terested in the resuit of the suit, and who apparently has had no ex 
perience in hand-plaiting, estimated that such plaits would cost 2(* 
cents per yard. Smith, the défendants' sui)erintendent of the man- 
ufacturing part of their cloak and suit départaient, represented them 
before the master. He said nothing in regard to cost, and his only 
attempt to furnish testimony upon that subject was his wife's 
hurried experiment of about 20 minutes' duration, to ascertain the 
time in which she could plait goods by hand upon a sewing ma- 
chine. The testimony of the complainants is unsatisfactory. Kur- 
sheedt and Wooster gave estimâtes only, unaccompanied with 
knowledge gained by experiment or by investigation. Brown made 
practical experiments, apparently in a small way, but ail of them 
included the expense of ironing, which two of them seemed to re- 
gard as important, and ail estimated upon plaits of a fourth of an 
inch in width. No account was apparently taken of the économies 
which would inevitably corne from increased production. If the 
défendants had entered upon the manufacture of half a million 
yards by hand, the advantages resulting from a subdivision of work 
among experienced persons, and economical methods of doing the 
work by wholesale, would hâve manifested themselves. The esti- 
mâtes of thèse witnesses are, in our opinion, the resuit either of 
inaocurate knowledge, or of an insufificient investigation of the ex- 
penses of work upon a large scale. 

The judge of the circuit court was of opinion that the facts in this 
case took it ont of the gênerai ruie that the pecuniary advantage 
which the infringers derived from the unauthorized use of the patent 
is to be estimated upon the entire production of the infringers, be- 
cause, in his opinion, the évidence showed that the défendants never 
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would hare resorted to the hand metliod, because it was so expensive 
as to be prohibitory, and because it was impossible to make marlieta- 
ble plaits by hand. There may be, and probably will be, cases in 
wMch an inadvertent infringer of an old and unknown patent for the 
tnethod of manufacturing an article which is made and sold by the 
million at a cheap rate, and which is expensirely made by hand, like 
the article of paper bags, suggested by Judge Coxe, will hâve a per- 
suasive equity against a decree for his entire profits, upon the ground 
that the owner of the patent suffered no damage, and that the paper- 
bag business was created by automatic machinery, and never would 
hâve existed if the bags must be made by hand. But the equity in 
this case is based entirely upon the testimony of Smith, the défend- 
ants' superintendent of manufacture, who, in answer to questions 
which, assuming that the cost of manufacture by hand would hâve 
been from 15 to 20 cents, asked whether it would hâve been prac- 
ticable for the défendants to hâve employed such a method, replied 
that it would not hâve been, because it would hâve made the goods 
cost so much that they could not hâve sold them. What the effect 
would hâve been if the cost had been materially less than that which 
was assumed, the witness did not state; and, as we are of opinion 
that the assumed cost was much larger than the actual cost, the 
answer throws no light upon the probable conduct of the défendants. 
The witness, furthermore, knew nothing upon the subject of what 
his employers would hâve done if they had been obligea to lose money 
in this branch of their business, and they gave no testimony. They 
were doing a reputed business of from 130,000,000 to |40,000,000 per 
year. In 1878 the total sales of the eloak a,nd suit department were 
a trifle below $600,000. The amount of sales of suits in that depart- 
ment was 1131,287.03, and the amount of sales of plaited suits was 
$30,614.62, Whether the firm, which undertook to do a leading 
Wholesale dry-goods business, would hâve permitted themselves to dis- 
regard the wants of customers by keeping aloof from an important 
article of trade, the witness had, apparently, no adéquate means of 
information. The conclusion of the judge of the circuit court, that a 
marketable article of plaitings could not be made by hand, does not 
seem to hâve been adequately supported by the testimony. It ap- 
pears that the défendants generally plaited silk and dress goods and 
woolen goods by hand, because the machines injured the fine goods; 
and when, after the injunction, hand-made plaiting was used upon 
ordinary suits, there was no différence in the appearance of the two 
classes of finished work. 

The défendants' fifth assignment of error upon its cross appeal was 
the alleged error of the court in ordering that the complainant could 
recover damages and profits, and, if such a decree could be lawfully 
directed, in not limiting the recovery to the period subséquent to the 
receipt of notice to them that the Grifath and Fanning machines were 
claimed to be infringements. This assignment was for the purpose 
of taking the beneflt of the décision in, Dunlap v. Schofield, 152 U. S. 
244, 14 Sup. et. 576. The bill in equity was silent upon the alléga- 
tion called for by section 4900 of the Eevised Statutes, that the com- 
plainants marked their machines or notified the défendants of the 
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infringement. After alleging tlie invention and grant of the pateut, 
and the assignment, the pleader averred that the défendants, know- 
ing the premises, infringed. Thls is not an averment that they had 
notice or knew that their machines infringed. The answer specially 
traversed the allégations in regard to infringement, but was likewise 
silent upon the subject of notice. The défendants introduced a wit- 
ness in January, 1884, who made the customary proof of good faith, 
and that, when they were ■ notified, they stopped the use of the ma- 
chines. No point was made upon final hearing, or during the 9^ 
years before the master, in regard to the absence of the allégation 
or of the proof of notice. No exception upon that subject was taken 
to the report of the master. The point was not made before the 
court when the decree was made final, and appeared for the flrst 
time in the assignment of errors, more than 16 years after the answer 
was filed. The question is not whether the rules of pleading re- 
quired the allégation of notice in a bill in equity which asked for 
damages and profits (that question is settled in Dunlap v. Schofield, 
supra) ; but it is whether the neglect to take notice of the omission, 
either by answer or in any other form, until after the final decree, 
was not a waiver of the want of notice. It was so held in Rubber 
Co. V. Goodyear, 9 Wall. 811, where the point of want of notice did 
not appear until the hearing before the master, and the court held 
that the triable issues must be conôned to the pleadings. This was 
afflrmed in Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799. In 
Dunlap V. Schofield, supra (a bill in equity to recover damages), the 
bill and answer made the proper averments and déniais, but no proof 
was given, and the court held that the burden of proof rested upon 
the complainant. In Coupe v. Royer, 155 U. S. 583, 15 Sup. Ct. 
199 (an action at law), the pleadings were silent; but the question 
was actually litigated upon the trial by conti^adictory évidence, and 
the court thought that it should hâve been submitted to the jury. 
In this case the pleadings were silent. The question never became 
one actually in issue, and was never raised in tiie circuit court. 

It is too late to ràise for the flrst time in an appellate court tech- 
nical questions of pleading or proof which are not jurisdictional in 
their character, and which were not raised either in the pleadings 
or before the trial courts, wbere defects might hâve been remedied, 
and which must therefore be considered to hâve been waived. It is 
therefore not necessary to consider whether the provisions of sec- 
tion 4900 are applicable only to cases in law or in equity, in which 
damages, as distinguished from profits, are the subject oî investiga- 
tion. The case stands on this wise: In our opinion, the conclu- 
sions of the judge of the circuit court were too sweeping in their 
character, and that too much importance was given to the alleged 
improvements which were made upon the Crosby and Kellogg ma- 
chine, and to the testimony of Smith that the expense of hand-made 
plaits would hâve prohibited his employers from their use. We are, 
on the other hand, of opinion, that an allowance should hâve been 
made for the improvement in the défendants' machine, by which the 
plaits were automatically ironed, and that the estimâtes of the wit- 
nesses upon which the master based his flndings of costs were ex- 
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cessive by reason of the omissions which hâve been mentioned. But 
the wliole record and the silence of the défendants show that they 
must properly be charged with a large sum as profits. We hâve been 
in doubt as to the proper disposition of the case, — whether it should 
be sent to a master for rehearing, or whether this court should ascer- 
tain from the record the proper amount. Manufacturing Go, v. Cow- 
ing, 105 U. S. 253. This case has now been in court for eighteen 
years. It survived two masters, and was before a master for more 
than nine years. The lapse of time undoubtedly arose from a variety 
of circumstances, and we are not aware that it is attributable to the 
counsel in the case; but the delays which are incident to an account- 
ing are well known, and we hesitate exceedingly to compel an addi- 
tional expenditure of time. The manufacture of plaits in any large 
amount has now ceased, and it is very likely that further testimony 
would resuit only in estiiùates not the resuit of expérience. We hâve 
therefore concluded to ascertain from the record a more satisfactory 
amount of profits, and conclude that a reasonable allowance w1ll be 
the sum of |40,000. 

The decree will be reversed, with oosts of this court, and the cause 
remanded, with instructions to enter a decree declaring the validity 
and the infringement by the défendants of the second and fourth 
claims of the Crosby and Kellogg patent, and adjudging that the com- 
plainants recover from the défendants the sum of $40,000, as their 
profits, and the costs in the circuit court to be taxed. 



THE HORACE B. PARKER. 

CHISHOI/M et al. v. ABBOTT et al. 

(Circuit Court of Appeals, First Circuit. April 23, 1896.) 

No. 140. 

Costs in Admikaltt— Appeal and Rkvbksal— Divisiok of Damages. 

On a llbel for a collision In which llbelants' vessel was sunk, the claim- 
ants set forth In their answer certain damages to their own vessel, but 
flled no cross llbel. The district court found the claimants' vessel solely 
In fault, and decreed accordingly. On appeal the circuit court of appeals 
reversed the decree, deciding that both vessels were in fault, and that the 
damages should be equally divided. Held, that the appellants were en- 
titled to fuU costs of the appellate court, and that the costs of the district 
court should be equally divided. 

This was a libel in rem by William V. Abbott and others, owners 
of the schooner pilot boat D. J. Lawlor, against the flshing schooner 
Horace B. Parker (John Chisholm and others, claimants), to recover 
damages resulting from a collision whereby the Lawlor was sunk and 
lost. The district court rendered a decree holding the Parker solely 
in fault, and the claimants appeded. This court on January 9, 1896, 
reversed the decree below, and remanded the cause, with directions 
to enter a decree dividing equally the damages and the costs in each 
court. See 18 C, 0. A. 406, 71 Fed. 989. On February 18, 1896, the 
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appellants flled a pétition for a rehearing, both upon the merits of 
the appeal and the question of costs. 

Edward S. Dodge and John J. Flaherty, for appellants, accom- 
panied their pétition for rehearing with a brief , wMch, in so far as 
it related to the matter of costs, was in the f ollowing langiiage : 

(3) The décision of this court, so far as it divides equally the costs in this court, 
is erroneous. We respectfully submit that the appellants are entitled to fuU costs 
in this court, and that the costs in the district court should be divided, unless the 
libel Is dismissed on this hearing, in whieh event clalmants and appellants are 
entitled to fuîl costs in each court The America, 92 TJ. S. 432, 438; ïhe Umbria, 
8 0. C. A. 181, 59 Fed. 475. As this court is now the court of last resort in col- 
lision cases, the rule of the suprême court relating to costs In that court should 
be foUowed hère. Whatever diversity of opinion may hâve formerly existed 
regarding this matter (The Hercules, 20 Fed. 205, and cases cited), the order of 
the court in The America, cited above, and the apparent justice of the language 
of the court in The Umbria, cited above, "there is no good reason why the appel- 
lant should be required to bear the costs of a necessary appeal," would seem 
to deûnitely settle the question. 

Thereafter, by leave of court, the parties were heard on briefs on 
the question of costs, and the following additional brief was flled in 
behalf of the appellants: 

While admltting that costs in admiralty are entirely under the control of the 
court in each particular case, v/e respectfully submit that, in the absence of 
particular cireumstances of equity, the courts hâve always followed some gên- 
erai rule, concerning which the décisions hâve heretofore been more or less 
conflieting. However, it is manlfest that any rule regarding the allowance of 
costs in the appellate court must necessarily be différent from that prevailing in 
courts of original jurisdiction. 

(1) The costs of the district court should be divided. The appellants In this 
case sustained damages whieh they are entitled to recoup or set olï agalnst 
any damages awarded to libelants. We hardly imagine that this court wUl 
follow the practice suggested in appellees' bilef on the question of œsts, whieh 
would resuit in compelling evei-y claimant in a collision case in whieh his ad- 
versary's vessel was totally lost, to incur the expense of filing a cross libel, use- 
less for any purpose except to enable hlm to recover his costs if partially suc- 
cessful on appeal. In the case of The Mary Patten, 2 Low. latl, 199, Ked. Cas. 
No. 9,223, one party sufEered ail the damages; and, even vmder those cireum- 
stances, Judge Lowell was in doubt whether full or divided costs should be 
awarded. It is évident, therefore, that the case of The Mary Patten would not 
be applicable to the case at bar, even in the district court, because the Horace 
B. Parker sufCered substantial damages as well as the Lawlor. Moreover, the 
décision in the case of The Mary Patten appears to hâve met with criticlsm and 
opposition, and to hâve been modified by Judge Lowell himself in The Hercules, 
20 Fed. 205. 

(2) The appellants are entitled to full costs in this court. See Metropolitan 
S. S. Co. V. British & N. A. Steam Nav. Co. (decided by this court April 16, 
1896) 20 C. C. A. 214, 74 Fed. 816. In the case of The Parthian, 5 0. 0. A. 171, 
55 Fed. 426, cited in the appellees' brief on the question of costs, it does not ap- 
pear that the steamer sustained any damage, or that thé question of costs was 
raised in any form. In the case of The J. J, DriscoU, 12 0. C. A. 4, 63 Fed. 
1023, cited in the same brief, it will be observed that half costs were allowed 
to the libelant agalnst each of the two défendant steam vessels, thus award- 
ing full costs in each court to libelant. But, as the decree of the lower 
court was afflrmed in that case, it has no application whatever to the case at 
bar. The rule in the Second circuit appears to be in accord with the practice 
followed by this court in Metropolitan S. S. Oo. v. British & N. A. Steam Nav. 
Co., cited above, and in no respect as stated in the appellees' brief. The 
Princeton, 14 C. C. A. 52T, 67 Fed. 557; The Umbria, 8 C. C. A. 181, 59 Fed. 
475. 
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Eugène P. Carver and Edward È. Blodgett, for appellees. 

We respectfuUy submit that, although the question of costs in thls district 
is dlseretionary with tbe court, unlformity of practice sbould prevail, and tliat 
the former practice In the district of Massachusetts stiould govem. 

(1) The co«ts crf the district court should be awarded to the Ubelants. It 
will be noted that thls is not a collision cause where there is both a libel and 
a cross libel, but is the case of where but one action was eommenced. Judge 
Lowell fully considered this question In the case of The Mary Patten, 2 Low. 
199, Ped. Cas. No. 9,223, which présents exactly this question of allowance of 
costs In the district court where the damages were divided; and this ruie, 
which was there adopted, bas been the unifortn rule in the district of Massa- 
chusetts slnee tbat date, In the absence of a spécial oïder of the court. It is 
founded on the familiar principle that a person who is entitled to a money de- 
cree, even thotigh for a less amount than he originally aslied for, should be 
entitled to his costs, la the absence of a tender or ofCer of judgment made by 
the défendant. The whole question is fully discussed on the last page of that 
opinion. 

(2) That the costs of this court should be equally divided. This rule was 
adopted In the case of The Parthlan, 5 O. C. A. 171, 55 Fed. 426, decided by 
this court in 1893, which was an appeal frotn a decree from the district court 
of Massachusetts, belng an appeal from the same court as the case at bar. In 
that case the libel was dismisscd in the court below; and this court reversed 
the décision of the district court, finding both vessels at fault, and decreeing 
that the costs in the circuit court of appeals should be divided. This rule 
should apply In the case at bar, the cases in this regard belng in every respect 
the same. The same rule bas been foUowed in the case of The J. J. Drlscoll, 
12 C. O. A. 4, 63 B"'ed. 1023. In the Sixth circuit, see ïhe Pountain City, 10 
0. O. A. 278, 62 Ped. 87; The North Star, 10 0. C. A. 2fî2, 62 Ped. 71. 

We think that the true rule in collision cases in the circuit court of appeals 
on the question of costs is, vlz.: Pirst, if the appellant fully reverses the de- 
cree of the district court, and his own vessel be held free from fault, then he 
should be entitled to full costs on appeal; second, If, the appellant being found 
alone to blâme in the district court, the circuit court of appeals flnds both ves- 
sels to blâme, then that the cost of the appeal should be divided. 

That in the case at bar, for the reasons above given, the loglcal order should 
be that the Ubelants recover the costs of the district court, and that the costs of 
the appeal should be divided. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PER CUEIAM. Ordered, that whereas, no judge wlio concurred 
in the judgment desires that the pétition for a rehearing be granted, 
except as to the matter of costs, the same is denied, except as to 
costs; and whereas, both parties hâve, by leave of court, been heard 
on briefs on the matter of costs, it is further ordered that the judg- 
ment heretofore entered be rescinded, and judgment be now entered 
as follows: The decree of the district court is rerersed, and the 
case is remanded to that court, with directions to enter a decree 
dividing equally the damages and the costs in that coairt, with costs 
for the appellants in this court. 73 Fed. 1022. 
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UNITED STATES v. HARRIS et al. 

(Circuit Court oî Appeals, Seventh Circuit. Oetober 5, 1896.) 

No. 319. 

Appeals and "Wkits of Ebbok— Suits agaikst Ukited Stateb — Act Maech 
8, 1887. 

One H. was arrested on the charge of obtaining money from iSost office* 
on forged money orders, and whlle in the custody of the marshal a sum 
of money was talîen from his person by a spécial agent of the post-offlce 
department. Afterwards H. gave to his attorney an order upon the sai(J 
post-office agent for the money, a specifled sum thereof to be retained by 
the attome? as fées, and the remainder to be paid over to H.'s wife, to 
whom he was indebted. This order was not recognlzed, and the money 
was ultimately covered Into the United States treasury. Subsequeatly H, 
gave the attorney an asslgnment of his rights to such money in trust for 
the same purposes. Thereafter the attorney flled a pétition against the 
United States, under the act of March 3, 1887 (24 Stat. 605), to recover the 
money for the use of himself and H.'s wlfe. The wife, on the same day, 
was allowed to become a party plaintifC, and afterwards, the cause hav- 
Ing been partly heard, H. himself was substituted as petitioner, for the 
use of his attorney and his wife. Eeld that, as the attorney had only an 
équitable title under the afisignment, and as H. also, after his substitu- 
tion, sued merely as a trustée, the suit was at ail times of an équitable 
character, and consequently the proper method of reviewlng the Judg- 
ment rendered was by an appeal. 

AppeaJ from the Circuit Court of the United States for the North- 
ern District of Illinois, Northern Division. 

This was an action against the United States, prosecuted under the act of 
March 3, 1887, c. 3.Ô9 (24 Stat. 505), amd it is eontended that the appeal should 
be dismissed because the action was one at law, and the judgment reviewable 
only upon a writ of error. The original pétition was brought by Jesse A. 
Baldwin, for the use of himself and Lottie A. Harris, the wife of Le Koy S. 
Harris, and, tn substance, it alleged that on Pebruary 24, 1894, Le Roy 
Harris was under arrest, and in the custody of the United States marstial for 
the Western district of New York, charged with violations of the postal laws, 
in that he 'had obtained from postmasters at Laselle, Aurora, and Ottawa, 
111., varions sums of money upon forged money orders; that while he was so 
in custody, James B. Stuart, a spécial agent of the post-offlce department, 
forcibly searched his person, and took from him the sum of $1,310, which be- 
longed to him; that on March 13, 1894, the petitioner was émployed to dé- 
fend Harris in the trials upon the indictments then pending in the United 
Sitates district court at Chicago, and on that day was given by Harris an order 
on Stuart for the said amount of Çl,310, of which he was to retain $350 as 
and for attomey's fées, and to deliver the remainder to Lottie A. Harris, to 
whom Le Roy Harris was indebted for a like amount, for which she after- 
wards recovered judgment against him; that he presented tlie order to 
Stuart before 12 o'clock noon of the day it was drawn; that on the next day 
HarriB sold and assigned to the petitioner, by an instrument In writing, ail 
his right, tltle, and interest in and to the said sum of Çl,310, for the use of 
the petitioner and Lottie A. Harris; that Stuart refused to deliver the money 
to the petitioner, and falsely claimed that two weeks before he had sent 
the money to Washington, to be tumed over to the post-offlce department; 
that at 2 o'clock on March 13, 1894, the trial of said Le Roy Harris upon said 
indictments was begun, and continued through three days; that neither when 
asked to surrender the money, nor at any time during the trial, did Stuart 
clalm that the money, or any part of it, could be identified as the proceedis 
of any crime of Harris against the United States, but. on the contrary. he 
testifled at the trial that his investigation corroborated the statement of Har- 
ris that he had gotten the money either from the Mt. Morris Bank or the 
v.76F.no.3— 16 
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Harlem Savlngs Bank, New York; that afterwards, on March 19, 1894, 
Stuart dell-vered the money to the chlef post-ofBce Inspecter at Washington, 
D. 0., who covered the same into the treasury of the United States, where it 
is stlll held; that the money was taken from Harrls wholly without authority 
of law, and that, the premises eonsidered, the United States was Indebted to 
the petltloner for the amount stated, for the uses af oresaid, etc. This pétition 
was swom to by the petitioner, and was filed June 28, 1895, and on Septembér 
27, 1895, an answer was flled. The cause having been set down for hearlng 
on Decemljer 10, 1895, Le Roy ECarris on that day flled with the clerk of the 
court his pétition, entitled as in the cause pendlng, alleging, in substance, 
that he had a claim against the United States for the sum of $1,310; that he 
was Indebted to Jesse A. Baldwln and Lottle A. Harris; that he adopted the 
pétition therein before filed; and prayed that he be substituted as party com- 
plainant "in lieu of .Tesse A. Baldwln, for the use of Jesse A. Baldwln and 
Lottle A. Harris, and that the suit hereln may proceed under the tltle of Le 
Boy Harris for the use of Jesse A. Baldwln and Lottle A. Harris ts. The 
United States." Thls pétition was swom to by Baldwln. On the same day 
leave of court was "given Lottle A. Harris to joln as party complainant, and 
adopt the allégations of the petitioner," and the cause, having been pai'tly 
heard, was contlnued to the ensulng 12th of the month, but on the same day— 
December lOth— a further order was made, on the motion of Le Roy S. 
Harris, consented to by the petitioner, that Le Roy S. Harris be substituted 
as complainant for the use of Jesse A. Baldwln and Lottle A. Harris, and 
that the suit proceed under the tltle of "Le Roy S. Harris for the use, etc., 
vs. The United States," and that the answer on file stand as an answer to 
the pétition as amended and under the new tltle. On December 12th the trial 
was concluded. The court made a spécial finding of the facts, and gave judg- 
ment for the complainant. On March 13, 1896, the United States, by the dis- 
trict attorney, prayed an appeal, and flled an assignment of errors. The 
transeript was filed with the clerk of this court April 17, 1896, and on June 
19, 1896, was made the motion to dlsmiss the appeal. 

John C. Black, for the Umted States. 
Baldwin & Baldwin, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

Until the décision of the suprême court in Chase v. U. S., 155 U. S. 
489, 15 Sup. et. 174, there had been doubt, and a contrariety of ruling, 
touching the question of the right and mode of appeal in such cases. 
U. S. V. Fletcher, 8 C. C. A. 453, 8 U. S. App. 481, 60 Fed. 53; U. S. 
V. Yukers, 9 C. C. A. 171, 23 U. S. App. 292, 60 Fed. 641; U. S. v. 
Tinsley, 15 C. 0. A. 507, 25 U. S. App. 267, 68 Fed. 433; U. S. v. 
Davis, 131 U. S. 36, 9 Sup. Ct. 657. In Chase v. "D. S. the statute is 
analyzed, and the conclusion declared: 

"That congress intended that the final détermination of sults brought under 
thls act In a district or circuit court of the United States shall be reviewed 
hère upon a writ of error If the case be one at law, and upon appeal If the case 
is one cognizable in equlty or in admiralty, under the exlstlng statutes regu- 
latlng the jurisdlctlon of those courts." 

To this the court added : 

"But congress, while recognizing the settled distinction between law, 
equlty, and admiralty, did not intend that the records of cases brought against 
the govemment under this act should contaln ail that Is required In suits 
instltuted in courts of the United States under the gênerai statutes regulating 
their jurisdlctlon and the modes of procédure therein. Neither the mode of 
procédure in the court of clalms, nor the mode in which cases there de- 
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termlned may be brought hcre for re-examlnatlon, were changed by the act 
of March 3, 1887. But wnder that act a judgment of a district or circuit court 
of the United States in an action at law brought against the govemment wlU 
be re-examlned hère only when the record contalns a spécifie finding of facts 
wlth the conclusions of law thereon. In such cases this court wlU only in- 
qulre whether the Judgment below Is supported by the facts thus found. And 
we think it was also the purpose of congress to requlre llke spécifie flndings 
or statements of fact and conclusions of law In cases In equlty and in ad- 
miralty brought under that act in the district and circuit courts of the United 
States, and to restrict our inquiry in such cases, as In actions at law, to the 
sufficiency of the facts so found or stated to support the final judgment." 

The original Mil in this case was one of équitable cognizance. 
Field V. Maghee, 5 Paige, 538; Kogers v. Insurance Co., 6 Paige, 
583, 599; Story, Eq. PI. § 153, and notes. Baldwin, by the assign- 
ment of Harris, acquired only an équitable title to a chose in action, 
and that net for himself alone, but in trust also for another. The 
équitable character of the case certainly was not changed by the ad- 
mission of Mrs. Harris as a party complainaat. In that condition the 
case went to triai, and pending the hearing the name of Le Roy S. 
Harris was substituted as sole complainant; not, however, in his 
own right or interest, but in trust for Baldwin and Mrs. Harris. It 
was as a trustée that he prosecuted the suit to the end, and we do 
not think ourselves constrained to hold that by force of that nominal 
change of the party plaintiffi pending the hearing the suit ceased to 
be one in equity, and became one at law. The motion is therefore 
overruled. 



CONSOLIDATED WATEB CO. v. BABCOCK et al. 

(Circuit Court, S. D. Callfomla. August 10, 1896.) 

No. 667. 

1. DiVBHSB CiTIZENSHIP. 

Diverse citlzenship, to sustaln fédéral Jurlsdiction, muet be such that ail 
the parties on one sJde of the controversy are cltizens of différent states 
from ail those on the other slde; and, In determlning the question of 
jurlsdiction, the parties are to be arranged on one slde or the other, as 
thelr Interests requlre. 

3. NEcœssAKY Parties. 

Where a person Is so related to the subject-matter of a suit in equity 
that hls rlghtjg must unavoldably be passed on by the court In reaching 
a final decree, he Is a necessary party. 

8. Same. 

Complainant company, as owner of the bonds and most of the stock 
of two water companles which were fumlshing water to a city and Its 
Inhabitants under a contract wlth the city, filed a bill to restrain the city 
from mailng and carrylng out a contract with défendant water company 
for the fumlshing of water by the latter, on the ground that such con- 
tract would be made through corrupt influences, and that its consumma- 
tion would practically confiecate the property of the water companies, 
the stock and bonds of which were held by the complainant, and render 
such stock and bonds worthless. Held, that the water companies were 
necessary parties. 

4. Same. 

The fact that the bonds of one of such water companies owned by com- 
plainant exceeded the assets of such company did not afCect the necessity 
of making it a party. 
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Works & Works and Trippet & Neale, for complainant. 
James A. Gribson, W. J, Hunsaker, ï. A. Lewis, and H. E. Doo- 
little, for défendants. 

WELLBORN, District Judge. Thîs is a suit by the Consolidated 
Water Company, a corporation created under the laws of West 
Virginia, against the city of San Diego, a municipal corporation 
of California, its auditor and treasurer, the members of its com- 
mon council, the Southern California Mountain Water Company, 
also a California corporation, and E. S. Babcock, a citizen of Cal- 
ifornia, for a decree of this conrt that the making of a certain prop- 
osition by the city of San Diego to the défendant the Southern Cal- 
ifornia Mountain Water Company, for the sale to said city of a 
water suppJy, and the construction, in connection therewith, of a 
distributing System for said city, the acceptance of said proposi- 
tion, and ail proceedings of said common council relative thereto, 
were the resuit of bribery and fraud, as in the bill set forth; that 
neither the said city of San Diego nor the Southern California 
Mountain Water Company has power or authority to enter into said 
proposed contract; and that any such contract, if made, wlll be 
void; and that the défendants and each of them be enjoine«l from 
proceeding further under said proposition and its acceptance; and, 
especially, that they and each of them be enjoined from entering 
into said proposed contract, or any contract of similar import, and 
from the submission of the question of issuing bonds of said city 
to carry ont any such contract, and from issuing or disposing of any 
such bonds or their proceeds if voted; and for gênerai relief. 

The matters alleged in the bill, and which, for the purposes of 
the présent hearing, must be accepted as facts, are thèse: The 
San Diego Water Company is a California corporation, and owns 
a certain water-distributing System and pumping plant in said city. 
The San Diego Flume Company is also a California corporation, 
and the owner of certain water rights and a flume Une. Thèse two 
corporations, by agreement between themselves, are now furnishing 
water, from and by means of their respective properties, to said 
city and its inhabitants. Complainant was organized for the pur- 

{>ose, among others, of acquiring the stock and bonds of the two 
ast-named cor-porations, and consolidating their properties under 
one management, and now owns ail of the bonds of said water 
Company, amounting to $1,000,000, and ail its stock, except 25 
shares, of |100 each, and ail of the bonds of said flume company, 
amounting to $663,000, except f25,000 thereof, and ail the stock 
of said last-named company, except 60 shares. The Mount Tecarte 
Land & Water Company was duly organized as a corporation un- 
der the laws of the state of California, with défendant E. S. Bab- 
cock as its président. The Southern California Mountain Water 
Company, also a California corporation, and of which said Bab- 
cock is président, was organized March 9, 1895, and has acquired 
ail the water rights, réservoir sites, and other property owned or 
claimed by said Mount Tecarte Company. In the year 1891 said 
':!ommon council began, and has since continuoujsly been, negotiat- 
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ing witli the Mount Tecarte Land & Water Company, the Southern 
Califorriia Mountain Water Company, the San Diego Water Com- 
pany, the San Diego Flume Company, and other corporations and 
persons, for a supply of water and distributing System for said city 
and its inhabitants. Défendant Babcock and the Mount Tecarte 
Land & Water Company employed one C. E. Mayne to bribe and 
otherwise illegally and corruptly influence members of said common 
council to support any proposition made by the Mount Tecarte Land 
& Water Company, and, pursuant to such employment, Mayne fur- 
nished money to and bribed certain members of said common coun- 
cil; and said Southern California Mountain Water Company, or- 
ganized by Babcock and those associated with him in the Mount 
Tecarte Company, for the purpose of acquiring the properties of the 
Mount Tecarte Company, and to continue the negotiations, propo- 
sitions, and offers to furnish to said city its water supply and dis- 
tributing System, together with said Babcock and his agents, still 
hâve under their pay and corrupt influence said members of the 
city council, who hâve supported, and will, on account of such in- 
fluence, continue to support, the proposition of said company to 
furnish said city with water and its distributing System. On July 
16, 1895, said common council invited propositions for a distributing 
System and water supply for the city, and, in response thereto, the San 
Diego Water Company, San Diego Flume Company, and the défend- 
ant Southern California Mountain Water Company flled bids, re- 
spectively, ail of which bids were referred to a joint committee of 
said common council, of which committee the chairman and other 
members were bribed and under the corrupt influence of défend- 
ants Babcock and the Southern California Mountain Water Com- 
pany. The chairman and other members of said committee, in 
fraudulent conspiracy with Babcock and the Southern California 
Mountain Water Company, by false and fraudulent means, defeated 
and caused to be rejected the bids ôf the said flume company and 
of the San Diego Water Company, and, in further pursuance of said 
fraudulent conspiracy, secretly prepared a proposition to said South- 
ern California Mountain Water Company for the purchase by said 
city from said company of the Upper Otay réservoir and dam, to- 
gether with conduit of 1,000 inches capacity from said réservoir 
and dam to said city and other water rights, said city to pay there- 
for fl,075,000 of 5 ner cent. 40-year bonds, and also for the con- 
struction within said city, by the said Southern California Moun- 
tain Water Company, at a cost of $500,000, in 5 per cent. 40-year 
bonds, of a distributing System of cast-iron pipe of double the capa- 
city of the San Diego Water Company's distributing system, the 
construction of the said distributing system conditioned, however, 
upon the failure of said city to purchase from the San Diego Water 
Company its distributing system for f500,000. Said proposition 
was accepted, and thereafter a proposition made by said council 
to said San Diego Water Company to purchase its distributing Sys- 
tem and other property for the said sum of |500,000; but said làst 
proposition was refused. the same not having been made in good 
?'aith, as said common council knew that the said sum was much 
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less than the value of said property. At the same meeting at which 
said resolution making said offer was adopted, said council also 
adopted a report of said water committee in favor of entering into 
the aforesaid contract with. said Southern California Mountain 
Water Company, without waiting for an acceptance or rejection of 
said offer to said San Diego Water Company. Afterwards other 
propositions were made for a distributing system and water supply 
by the said San Diego Water Company and San Diego Flume Com- 
pany, which. were by the said council referred to said joint water 
committee; but said committee reported in favor of placing the 
same on file, and also reported again in favor of entering into said 
contract with said Southern California Mountain Water Company, 
which report was by said council adopted. This report would not 
hâve been adopted but for the fact that the chairman of said com- 
mittee and other members thereof and certain other members of said 
council were under the corrupt influence of said Babcock and said 
Southern California Mountain Water Company, and had been bribed 
by them to support said proposition. Babcock, acting for himself 
and for said Southern California Mountain Water Company, has 
entered into contracts and agreements with other persons, citi- 
zens and electors of said city of San Diego, to pay them sums of 
money or bonds of said city, contingent upon said city making said 
contract with said company, by which said persons are to corrupt 
and illegally influence members of said common council and voters 
at the polis in case the question of issuing bonds for the purpose 
of carrying ont said contract is submitted to a vote of the people. 
Unless restrained by this court, said Babcock and said Southern 
California Mountain Water Company will continue to corruptly 
and illegally influence and bribe members of said common council 
and electors of said city, and thereby said proposed contract be- 
tween said city and said Southern California Mountain Water Com- 
pany will be entered into, and bonds of said city for the said sum 
of $1,575,000 will be voted and issued by the offlcers of said city, 
and said bonds or the proceeds thereof be delivered to the said last- 
named water company, and a new distributing system for the de- 
livery of water to said city and its inhabitants be put in, and the 
distributing system, plant, and water rights of the San Diego 
Water Company thereby confiscated and rendered worthlesa, and 
the security of complainant for the bonds of said last-named com- 
pany held and owned by it be thereby rendered worthless and of no 
value. 

Défendants hâve demurred to the bill, and the following are the 
grounds of the demurrer, as therein stated : 

"(1) That It appears by complainant's own showing from the said bill 
of complalnt that the said complainant Is not entitled to the relief praj'ed 
for in said bill of complaint against the défendants hère demurring, or any 
one of them. (2) That It appears from said bill of complalnt that there are 
divers other persons who are necessary parties to the said bill of complaint, 
but who are not made parties thereto; that, in particular, it appears from 
the said bill of complaint that the San Diego Water Company and the San 
Diego Flume Company, both corporations created and existing under and 
by virtue of the laws of the state of California, are necessaiy parties com- 
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plaInaDt in sald cause, but that nelther tho sald San Diego Water Company 
nor the sald San Diego Flume Company are made parties to sald biU of 
complaint. (3) That it appears upon the face of the sald blU of complalnt 
that the complainant hereln Is not the real party In Interest, and that said 
San Diego Water Company and said San Diego Flume Company are the 
real parties in interest in the matters and things alleged in satd bill of com- 
plaint (4) That the said bill Is exhibited against the said défendants city 
of San Diego, S. Levl and eight others, members of and constituting the 
board of aldermen of sald city, and Charles W. Pauly and fifteen others, 
mombers of and constituting the board of delegates of sald city, Nat R. 
Titus, auditor of sald city, and T. J. Dowell, treasurer of sald city, and 
against other défendants to the said bill, for several distinct and Independent 
matters and causes, which hâve no relation to eaeh other, and In whlch, 
or in the greater part of whlch, thèse défendants are In no way Interested 
or concerned, and ougbt not to be Implicated. (5) That It appears by the 
sald bill of complaint that this court bas no jurisdlction of the matters and 
things or of the alleged cause of action stated thereln. (6) That there is a 
mlsjolnder of parties défendant In the said bill of complalnt, in that Nat 
E. Titus, auditor of sald city of San Diego, is Improperly joined wlth the 
other défendants in said bill. (7) That there is a mlsjolnder of parties de- 
fendant in the said bill of complaint, in that T. J. Dowell, treasurer of sald 
elty of San Diego, is improperly joined wlth the other défendants In sald 
bUl. (8) That it appears from the said bill of complaint that there is an- 
other action pending between the same parties for the same causes alleged 
and set forth in sections 29, ,30, 31, and 32 of the said bUl." 

Subséquent to the flling of the original bill, complainant peti- 
tioned the court for leave to file a supplemental bill, showing: 

"That slnce the fillng of said original bill the sald Southern California Moun- 
tain Water Company and the said city of San Diego hâve, as it was alleged 
in said original bill they would do, entered into a contract slmllar to the 
one proposed to be made as alleged In sald original bill; and the common 
council of said city bas passed ordinances authorizing the making of said 
contract, and calling for an élection of the people of said city to vote bonds 
In the sum of $1,575,000 to be sold^ and the proceeds Invested in carrylng 
out the contract so made. Said matter has been submltted to the vote of 
the people, and the Issuance of said bonds has been authorlzed by such élec- 
tion. * • * That the said proceedings subséquent to the flling of said orig- 
inal bill are fraudulent and void and illégal and In violation of law." 

To the flling of this supplemental bill, défendants object, on the 
following grounds: First, that the original bill does not state 
facts entitling the complainant to équitable relief; second, that 
the court has no jurisdiction of the suit; third, that the supple- 
mental bill is not in aid of the original bill, but states a différent 
contract from that set forth in the original bill. 

The demurrer to the original bill, and the pétition of complainant 
for leave to file a supplemental bill, hâve both been argued, and 
are noAv under submission. Obviously, the flrst question to be de- 
termined is that ground of the demurrer which challenges the ju- 
risdiction of the court. If that ground is not well taken, then the 
other objections to the bill, and also the pétition for leave to file 
a supplemental bill, are proper subjects for considération. If, 
however, the demurrer be sustained, upon the ground indicated, 
then the court is without any power in the promises, other than to 
dismiss the bill. 

Complainant asserts that this court has jurisdiction because of 
th.e diverse citizenship of the parties. To this claim of jurisdiction, 
défendants reply that, while it is true the citizenship of the présent 
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parties to the bill is diverse, yet the bill disclosés the lack of nec- 
essary parties, the San Diego Water Company and tlie San Diego 
Plume Company, wliose introduction by amendment would destroy 
the existing conditions of diverse citizenship, and therefore it plain- 
ly appears now that the court is without jurisdiction. Is this posi- 
tion tenable? For convenience and brevity, my discussion of this 
point will be confined in.terms largely to the water company, al- 
though, since the interest of the flume company in the controversy 
is of the same gênerai nature as that of the water company, the 
conclusions reached by me will apply to both companies. 

It is unquestionably true that diverse citizenship, to sustain féd- 
éral jurisdiction, must be such that ail the parties on one side of 
the controversy are citizens of différent states from ail those on 
the other side, and that it is the duty of the court, in determining 
the question of jurisdiction, to arrange the parties on the one side 
or the other, according as their interests require, regardless of the 
position they occupy in the pleadings as plaintiffs or défendants. 
Board of Trustées v. Blair, 70 Fed. 414; Meyer v. Construction Co., 
100 U. S. 457, 468; Railroad Co. v. Ketchum, 101 U. S. 289; Wil- 
sôn V. Oswego Tp., 151 U. S. 56, 14 Sup. Ot. 259; Pittsburgh, C. 
& St. L. Ry. Co. V. Baltimore & O. R. Co., 10 C. C. A. 20, 61 Fed. 
705; Shipp v. Williams, 10 C. 0. A. 247, 62 Fed. 4; Mangels v. 
Brewing Co., 53 Fed. 513; Smith v. Lyon, 133 U. S. 315, 10 Sup. 
et. 303. It is also unquestionably true, as shown by the bill, that 
the interests of the San Diego Water Company are such that, if 
said company were a party to the suit, the court, in order to dé- 
termine the question of iurisdiction, would align said company with 
complainant, and in that event the controversy would not be wholly 
between citizens of différent states. 

The only remaining question, then, in this connection, is whether 
or not the San Diego Water Company is a necessary party. On 
this subject, the rule, I think, may be stated thus: Where a per- 
son is so related to the subject-matter of a suit in equity as that 
the rights of such person must unavoidably be passed upon by the 
court in reaching a final decree, such person is a necessary party. 
The object of the rule, as declared by the authorities, is to avoid 
other suits, by settling, in the one which is pending, the whole 
controversy. The suprême court of the United States, speaking of 
necessary parties, has said: 

"This elass cannot be better described than in the langnage of this court 
in Shields v. Barrow, 17 How. 130, la which a very able and satisfactory 
discussion of the whole subject Is had. They are there said to be 'persons 
who not only bave an interest In the controversy, but an interest of such a 
nature that a flnal decree cannot be made without either affecting that in- 
terest or leavlng the controversy in such a condition that its final détermina- 
tion may be whOUy Inconsistent with equity and good conscience.' This 
lauguage aptly describes the character of the interest of the Ridgelys in the 
land of which partition is sought in this suit, and in the account which Is 
asked for, of rents and profits. If a deci-ee is made which is Intended to bind 
them, it is manifestly unjust to do this whcn they are not parties to the 
suit, and haye no opportunity to be heard. But, as the decree cannot bind 
them, the court cannot for that very reason afford the relief asked, to the 
-other parties." Bamey v. Baltimore, 6 Wall. 280-291. 
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And, again, tlie suprême court bas said: 

"The rule as to who shall be made parties to a suit in equity Is tlius stated 
in Story, Eq. PI. § 72: 'It is a gênerai rule In equity (subject to certain ex- 
ceptions, which wiU hereai?ter be noticed) that aU persons materially inter- 
ested, elther legaUy or beneflcially, in the subject-matter of a suit, are to 
be made parties to it, either as plaintiffs or as défendants, however numerous 
they may be, so tliat tbere may be a complète decree between the parties, 
to prevent future litlgation, by talcing away the necessity of a multiplicity 
of suits, and to make it perfectly certain that no injustice is done, either to 
the parties before it or to otliers who are interested in tlie subject-matter, 
by a decree, which might otherwise be grounded upon a partial view only 
of the real merits. When ail the parties are before the court, the whole 
case may be seen; but it may not where ail the conflicting interests are 
not brought out upon the pleadlngs by the original parties thereto.' ' See, 
aiso, 1 Danlell, Ch. PI. & Frac. 246 et seq. In the case before us we are un- 
able to see how any final decree could be rendered afCeeting the parties to 
the contract sued on without makiug them ail parties 1o the suit. It is an 
elementary principle that à court cannot adjudicate directly upon a person's 
right without having him either actively or constructlvely before It. This 
principle is fundamental. The allégations of the bill show that the con- 
tract sued on was made and entered into subséquent to the termination of 
the proceedings before the référée. By the terms of that contract, the note 
in dispute between Mrs. Plke and the complalnant was to be held by the bailee, 
Stetson, 'subject to the joint order and direction' of thelr respective attor- 
neys. It seems too plain to require argument that complainant Gregory, 
Mrs. Plke, Talbot, Brooks, and Stetson ail had an interest in the subject- 
matter of the contract,— su ch an interest, too, as brings the case within the 
rule just announced." Gregory v. Stetson, 133 U. S. 579, 10 Sup. Gt 424. 

Isow, what are the facts which connect the San Diego Water 
Company and the San Diego Flume Company with the pending con- 
troversy? Complainant's right to sue rests solely upon its owner- 
ship of stock and bonds of said companies. For the présent in- 
quiry, it matters not whether the right be rested upon the owner- 
ship of stock or the ownership of bonds. The resuit in either event 
will be the same. The threatened injuries which the bill seelis to 
avert are set forth in the bill itself, as follows: 

"That the securlty of the bonds of the said San Diego Flume Company and 
the value of its stock dépend materially upon its right and its ability to sup- 
ply a part of its water to the said city and its inhabitants; and, tf the said 
San Diego Water Company is deprived of its said distributing System, the 
main purpose of the incorporation of your orator, and the purchase by it of 
the stock and bonds of said companies, will be whoUy defeated, and your 
orator and its stockholders wiU be damaged in the sum of not less than 
$1,500,000. * • * And your orator is Informed and believes that. unless 
restrained by your honors, the said Baboock and the said South'ern Cal- 
ifornla Mountain Water Company will continue to corruptly and Ulegally m- 
fluence and bribe members of said common council and electors of said city; 
and that thereby said proposed contract between said city and said South- 
ern California Mountain Water Company will be entered into, and bonds of 
said city in the said sum of $1,575,000 will be voted and issued by the officers 
of said city, and said bonds or the proceeds thereof be delivered to said last- 
named water company, and a new distributing System for the délivery ot 
water to said city and its inliabltants be put in, and the distributing system, 
plant, and water rights of said San Diego Water Company be thereby con- 
fiscated and rendered worthless, and the securlty of your orator for the 
bonds of said last-named company helcl and owned by it be thereby rendered 
worthless and of no value. * * * That if said proposed distritiuting Sys- 
tem is put in, as proposed, the distributing System, water rights, and property 
of the San Diego Water Company, purchased and constructed for the use 
and benefit of said city and its inhabitants, and part of which was put in 
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at the request of sald clty, and tipon and In compUance wlth Us express or- 
ders, as aforesald, and its franchise to use the same, will thereby be con- 
flscated and rendered practleally worthless, and the bonds of sald company 
held and awned by your orator, and eecured by said property alone, will 
thereby be rendered valueless." 

Thus, it will be seen that the end aimed at by the bill, whatever 
may be the purpose of or resulting benefit to complainant, is the 
protection of the property and franchises of the San Diego Water 
Company and the San Diego Flume Company, and that the inter- 
ests of thèse two companies, so far as the présent suit is concerned, 
are identical with and inséparable from the interests of complain- 
ant. It would be impossible for the court to reach any judgment 
determinative of complainant's rights without passing upon the 
rights of said companies. Therefore, in order to bind them, and 
thus avoid a multiplicity of suits, equity deems them necessai'y par- 
ties to the litigation. 

Complainant argues, however, in this connection, that the San 
Diego Water Company is not the real party in interest, because its 
whole property is worth but |800,000, and the bonds owned by com- 
plainant amount to |1,000,000 ; that is, the bonded debt of the com- 
pany exceeds its assets by $200,000. This argument, to me, seems 
vulnérable. Certainly, the solvency of a corporation is not the 
test of its interest in a given issue. If the corporate property is 
insufiQcient to discharge the corporate debts, there may be personal 
liabilities, for the deflciency, against the stockholders. Thus, it 
will be seen that an insolvent corporation is as vitally interested in 
the préservation of its property rights and franchises as the most 
suivent company. 

Complainant urges, as a further reason why the San Diego Water 
Company is not a necessary party, the following: 

"There is no foundation for the clalm, made by the défendants, that the 
action Is brotight to proteet the property of the water company, and that, 
therefore, the water company Is a necessary party. The suit is brought to 
protect the security of the complainant, and that It may maintaln the action 
for that purpose Is concluslvely setUed by the cases above clted." 

The infirmity of this reasoning lies in the fact that it makes 
the purpose of the complainant, rather than the subject-matter of 
the relief asked for in the bill, the rule for determîning who are 
necessary parties. Conceding that the object — that is, the purpose 
— of the complainant in bringing the suit, as stated in the above 
quotation from complainant's brief, is the protection of its security, 
yet, unavoidably and manifestly, the court, in reaching a decree, 
must pass upon rights of the water company. Indeed, this situa- 
tion is not only recognized, but declared with strongest emphasis, 
by complainant's counsel, as follows: 

"The bill shows (1) that the complainant is the owner of ail but a few 
shares of the stock of the San Diego Water Company, which is directiy in- 
terested in the controrersy, and of the San Diego Flume Company, which Is 
indireetly interested thereln; (2) that the complainant is also thè owner of 
ail of the bonds of the said San Diego Water Company, amounting to $1,000,- 
000, and ail of the $663,000 of bonds of the said Flume Company, except 
$25,000 worth thereof." 
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To illustrate, further, the impossibility, in the absence of the San 
Diego Water Company, of a complète detennination of tLe contro- 
versy hère involved : Suppose that tliis court sliould entertain the 
suit, and ultimately render a judgment against the complainant; 
is it not perfectiy manifest that the San Diego Water Company 
could afterwards litigate with défendants the very questions passed 
upon by the court in arriving at said judgment? The bare state- 
ment of this question shows conclusively that the San Diego Water 
Company falls direetly within the rule which distinguishes neees- 
sary parties. 

There is yet another feature of tjie bill wliich emphasizes the in- 
dispensableness of the water company to a full settlement of the 
controversy which the bill présents. This feature, for the purpose 
I now hâve in view, cannot be better described than in the lan- 
guage of complainant's counsel. Beferring to the contract set up 
in the bill, between the San Diego Flume Company and the San 
Diego Water Company, and the subséquent contract between the 
latter company and the city of San Diego, complainant's counsel 
says: 

"But the contracte referred to are only set up for the purpose of showlng 
that the making of a new contract by the city with the Southern Oalifornia 
Mountain Water Company would be In violation of the existing rlght of the 
San Diego Water Company to supply water to the city of San Diego, and 
to use its distributing System for that purpose, and that, therefore, the prop- 
erty rights of the complainant wlll be unlawfully injured. It le not alleged, 
as counsel state, that the contract was ever rescinded, but, on the contrary, 
It is claimed by the complainant and said water company to be in full force, 
and that by vlrtue thereof the water company has expended over $100,000 
at the instance and for the beneflt of the city; that, by the terms of the con- 
tract, the city is bound to retaln and pay for the use of the distributing Sys- 
tem, or to purehase the same, as provlded therein; and that to make a new 
contract for a distributing System would not only be unlawful, but would be 
In violation of vested rights under the old contract." 

If this quotation présents a correct view of that part of the bill 
to which it relates, a final decree on the merits could not be reached 
without adjudicating upon the rights of the water company under 
said contracts. Is it not too clear to admit of dispute that such 
adjudication cannot be had in a suit in equity, to which the water 
company is not a party? Suppose thèse asserted contractual rights 
were determined adrersely to the water company; could not said 
company again litigate the whole matter witli the défendants? 
As direetly pertinent hère, I make the following quotation from a 
décision of the suprême court of the United States : 

"That a stockholder may bring suit when a corporation refuses is settled 
in Dodge v. Woolsey, 18 How. 340; but such a suit can only be maintained 
on the ground that the rights of the corporation are involved. Thèse rights 
the individual shareholder is allowed to assert in behalf of himself and asso- 
ciâtes, because the directors of the corporation décline to take the proper 
steps to assert them. Manifestly, the proceedings for this purpose should be 
so conducted that any decree which shall be made on the merits ehall conclude 
the corporation. This can only be done by making the corporation a party 
défendant. The relief asked is on behalf of the corporation, not the indi- 
vidual shareholder; and, If it be granted, the complainant dérives only an 
Incidental benefl.t from it. It would be wrong, in case tho shareholder were 
unsuccessful, to allow the corporation to renew the Utigation in another suit. 



252 T6 FEDERAL, REPORTER. 

Involving predsely the same subject-jnatter. To arold such a resuit, a 
court of equlty wlll not take cognlzance of a blU brought to settle a question 
In whlch the corporation la the essentlal party In Interest, unless It Is made 
a party to the Utigatlon." Davenport v. Dows, 18 Wall. 626. 

While it is true the complainant in the case last cited was a stock- 
holder, still the décision was not rested at ail on the trust relation 
existing between corporate authorities and a stockholder, but sole- 
ly upon the ground that the rights of the corporation were so es- 
Bentially involved that, without an adjudication thereon, no final 
judgment could be reached. 

Again, it bas been said by the same high authority; 

"Now, It Is too clear to admit of lîlscusslon that the yarious corporations 
charged wlth the fraud whlch has resulted In damage to the complainant 
are necessary and Indispensable parties to any suit to establish the alleged 
fraud, and to détermine the damages arlsing therefrom. Unless made par- 
ties to the proceedlng in whlch thèse matters are to bé passed upon and ad- 
judlcated, nelther they nor thelr other stockholders would be concluded by 
the decree. The défendants cannot be requlred to litlgate those questions 
whlch prlmarlly and directly involve lasues wlth third parties not before the 
court. As any decree rcndered agalnst them would not blnd either the cor- 
porations or thelr co-shareholders, It would manlfestly vlolate ail rules of 
equity pleading and practice to pursue and hold the défendant on an unllqul- 
dated demand for damages agalnst said companles not before the court" 
Oattle Co. V. Frank, 148 U. S. 604, 13 Sup. Ct. ^3. 

I am satisfled that the San Diego Water Company and the San 
Diego Flutae Company are necessary parties to the litigation, and, 
further, that, if they were made parties to this suit, the contro- 
versy would not be wholly between citizens of différent states. 
Where thèse two facts exist, as has been repeatedly held by the su- 
prême court of the United States, tJie suit cannot be entertained. 
Barnev v. Baltimore, 6 Wall. 280-291; Fourth Nat. Bank v. New 
Orléans & C. R. Co., 11 Wall. 624-632; Shields v. Barrow, 17 How. 
130-146. Therefore the pétition for leave to file a supplemental biU 
will be denied, and the demurrer to the original bill will be sus- 
tained, for want of jurlsdiction, and complainant allowed 20 daya 
to amend, if it shall be so advised. 



PEOPLE'S SAV. INST. OF ERIE COUNTT, PA., T. MILES (BRULB 
COUNTY, Intervener). 

(Circuit Court of Appeals, Eighth Circuit October 6, 1896.) 

No. 761, 

1. Fedkiiai, Courts — JuRisnicTroN — iNTERVENTros. 

The fédéral circuit court, havlng jurisdlction of an action, and th« 
custody or control of the fund or property in controversy, may eutertain 
a pétition of Intervention, and try fche issues thereon, without regard to 
the citlzenshlp of the parties In the mata action, or to the amount In con- 
troversy under the pétition. 
S. Intervention — Ohdbr of Coubt. 

After the trial of issues raised upon the flling of a pétition of Interven- 
tion, an objection that there was no formai order of the court grantlnf 
leave to intervene will not be entertained. 
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8. Appbal— Recobd. 

The circuit court of appeals wlll not consider an assignment of error 
that the court below refused to direct a verdict for défendant upon tlie 
ground that tie évidence dld not vparrant any other verdict, unless it 
affirmatively appears tliat tlie record before ttie court contains ail of the 
évidence. 

4. Evidence— Credibilitt of Party — Admissions. 

Where plaintiff testiiies in his own behalf, affidavits made by him in a 
former action touching the same subject-matter are admissible, either to 
discrédit hls testimony, or as an admission against interest. 

5. Bill of Sale — Validity— Evidence. 

A stranger to a bill of sale may impeach its validity in a court of law, 
when his rights are affected thereby, by the testimony of the party who 
executed the bill. 

6. MORÏGAGES— RiGHT TO POSSESSION. 

The South Dakota statute entitled "An act to give publicity to chattel 
mortgage sales" does not affect the mortgagee's right of possession after 
condition broken, nor alter the law on that subject. 

7. Same. 

A mortgagee in possession of the mortgaged chattels after breach of con- 
dition cannot be deprived of possession until the mortgage debt is satisfled. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

This is an action of replevln brought by H. M. Miles, a citizen of South 
Dakota, the défendant in error, in the circuit court of Brûle county, S. D., 
against the People's Savings Institution, a corporation and citizen of the 
Btate of Pennsylvania, the plaintiff in error, to recover the possession of cer- 
tain arteslan -well machinery, engines and bollers, and 2,800 feet of drive pipe. 
On the pétition of the défendant the cause was removed into the United 
States circuit court for the district of South Dakota. The defendaDt'.s an- 
swer allèges a purchase of the drive pipe from the plaintiff, who executed 
and dellvered a bill of sale therefor and delivered the possession thereof to 
the défendant, and, as to ail the other property, allèges the plalntiffl on the 
3d day of August, 1893, executed to the défendant a chattel mortgage thereon 
to secure an indebtedness of $8,130.65; that the mortgage debt matured on 
the Ist day of May, 1894, and remained due and unpaid, excepting a pay- 
ment of $2,000, until the 22d day of .Tanuary, 1895, when the plaintiff dellv- 
ered the property to the défendant to be sold under the mortgage; and fui- 
ther avers that It was entitled to the possession of the property by the terms 
of the mortgage. On the 3d day of April, 1895, Brûle county flled its pétition 
of intervention in the cause, claimlng to be the owner of the 2,800 feet of 
drive pipe. As to the drive pipe, the plaintiff conceded that it was the prop- 
erty of the county, and the controversy as to the ownership of that was be- 
tween the county and the défendant. By consent of the parties the issues 
between the plaintiff and défendant and between the intervener and défend- 
ant were trled to the same jury. There was a verdict and judgment in favor 
of the county for the drive pipe, and in favor of the plaintiff for the remain- 
der of the property, and the défendant sued out this writ of en-or. 

S. H. Wright, for plaintiff in error. 

T. B. Long flled brief for Brûle county, intervener. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. Under section 4889 of the Compiled Laws of South Dakota, the 
lower court rightly admitted Brûle county to file its pétition of in- 
tervention, claiming a part of the property va controversy. The 
court having the possession or control of the fund or property it had 
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Jurisdlctlon to entertain the pétition of Intervention and try the Js- 
Bues thereon, without regard to the citizensMp of the parties in the 
main action, or to the amount in controversy under the pétition 
of intervention. Moreover, the controversy arising on the pétition 
of intervention was solely between the intervener and the défendant 
in the action, and as between them the requisite diverse citizenship 
existed to give the court jurisdiction of an original action. 

2. The pétition of intervention sufflcienfly alleged the intervener** 
ownership and right to the possession of the drive pipe. 

3. After a pétition of intervention has been filed, and the issue» 
raised thereon tried, an objection that there was no formai order 
of the court granting the intervener leave to intervene and file the 
pétition will not be entertained. 

4. At the close of the whole évidence the plalntiff in error moved 
the court for a peremptory instruction to the jury to retum a ver- 
dict for the défendant, which request the court refused, and thl» 
ruling of the court is assigned for error. It does not afflrmatively 
appear that the record before us contains ail of the testimony. The 
bill of exceptions states that the witnesses testifled "in substance 
as follows." We hâve several times held that we cannot consider 
an assignment of error based on the refusai of the court to give a 
peremptory instruction to the jury to return a verdict for the de- 
fendant upon the ground that the testimony is not sufBcient to war- 
rant any other verdict where the record contains only the "sub- 
stance" of the testimony. Eailroad Co. v. Wasliington, é U. S. App. 
121, 1 C. 0. A. 286, 49 Fed. 847; Railway Co. v. Harris, 27 U. a 
App. 450, 457, 12 C. 0. A. 698, 63 Fed. 800; Railway Co. v. Shelton, 
67 Ark. 459, 21 S. W. 876. 

5. The plaintiff, as a witness in chief in hia own behalf, testifled 
to facts tending to support his daim to the possession of the prop- 
erty. He was afterwards examined by the défendant, and shown 
two affldavits which he identifled as having been made by him in 
an action In which one Winter was plaintiff and he was défendant, 
relating to the property in dispute, and thereupon the défendant of- 
fered thèse affîdavits in évidence. Whether they were ofEered in 
évidence as tending to impeach the plaintiff, or as an admission 
agalnst his interest, does not clearly appear, and whether they do 
either is not very clear. We think the court should hâve admitted 
them in évidence, and left it to the jury to détermine whether there 
was anything in them inconsistent with the plaintiff's testimony, or 
his présent claim to the property. 

6. To maintain the issues on its part, the county called the plain- 
tiff. Miles, as a witness, who testifled that he told the defendant's 
agent before and at the time the bill of sale was executed on the 
drive pipe that he had no interest in the pipe, and that it belonged 
to the county. Objection was taJien to the introduction of tliis tes- 
timony for the "reasons that the witness could not be heard to im- 
peaoh his bill of sale, and this, being a court of common law, is 
without jurisdiction to set aside, or inquire into the bona fldes of, 
the bill of sale." Thèse objections were groundless and rightiy over- 
niled. The county was no party to the bill of sale under which the 
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défendant claimed the pipe, and it was open to it to impeacli the 
bill of sale in this action, and show by any compétent testimony that 
it did not invest the défendant with the title to the property, and 
that the défendant knew this fact when it took the bill of sale, 

A separate examination of the other assignments of error relating 
to the trial of the issue between the intervener and the défendant is 
not necessary, as none of them is of any gênerai importance. They 
hâve ail been examined very carefully, and we are satisfled that none 
of them has any merit. 

The défendant acquired peaceable possession of the property in- 
cluded in the chattel mortgage after the maturity of the mortgage 
debt, and before the commencement of the suit. The défendant 
claims that it has a right to retain the possession under a verbal 
agreement made with the mortgagor that it might take and hold 
the possession, and that it is also entitled to the possession by the 
tenus of the mortgage as well as at common law. As to whether 
the plaintiff verbally consented that the défendant might take and 
hold the possession of the property, there was a confiict in the testi- 
mony. Default was made in the payment of the mortgage debt, and 
it is provided in the mortgage that when such default is made "it 
shall be lawful for the said mortgagee or his assigns, by itself or 
agent, to take immédiate possession of said goods and chattels, wher- 
ever found, the possession of thèse présents being sufificient authority 
therefor." The mortgagee was therefore entitled to the possession 
of the property by the tenus of the mortgage. It was, moreover, en- 
titled to the possession at common law. Upon the subject of its 
right to the possession of the mortgaged property, the défendant 
asked the court to charge the jury as follows: 

"ïou are Instructed that, as between the plaintiff and défendant, the de- 
fendant is entitled to a verdict at your hands for the retum of ail the prop- 
erty embraced in the action that you shall flnd from the testimony was 
covered by the chattel mortgage Introdueed In évidence; and you should, by 
your verdict, flnd the value of the same." 

The court refused to give this instruction, and on this point 
charged the jury as follows : 

"It appears that this property was the property of the plaintiff, and that to 
secure a certain indebtedness he mortgaged the same to the défendant. Now, 
at the time the same was taken by the défendant, about the 20th of January 
last, the défendant bad a right to take the same, provided he pursued the 
course indlcated by the statutes of South Dakota, which read as follows: 

" 'Section 1. The foreeiosure of chattel mortgages otherwlse than by action, 
shall be in accordance with this act, and any foreeiosure sale of chattels 
contrary to the provisions thereof shall be invalid and no title to chattels 
shall pass thereby.' 

" 'Sec. 5. AU sales under this act shall be made between the hours of 12 
o'clock m. and 4 o'clock p. m., on Saturday, wlthin twenty days after the 
selzure of the property, unless the sale shall be postponed, provided, that for 
lack of bidders, or by request of the mortgagor, any sale may be postponed 
one week by public announcement at the time of postponejnent. The sale 
shall not take place for one week followlng the date of publication.' 

"But if he pursued any other course, without the permission of the plaintiiï, 
then he became a wrongdoer, and his mortgage will not protect hlm. * * * 
If he took the property under this chattel mortgage, and falled to foreclose 
it in pursuance to the statutes, without the authority of the plaintiff, then he 
is a wrongdoer, and the plaintiff is entitled to reclalm the machinery." 
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The statute referred to in the charge of the court is entitled "An 
pct to give publicity to chattel mortgage sales," and the tenth sec- 
tion of the act déclares, "Nothing in this act.shall be construed to 
prevent foreclosure by action." We think it very clear that the ob- 
ject and purpose of this act are expressed in its title, and that it 
was not designed to deprive the mortgagee of his right under his con- 
tract, or at conunon law, to the possession of the mortgaged property 
after default made in the payment of the mortgage debt. The an- 
cient rule was that upon the breach of the condition of a chattel 
mortgage the absolute title to the property vested in the mortgagee. 
Pyeatt v. Powell, 10 U. S. App. 200, 2 C. C. A. 367, and 51 Fed. 551; 
Jones, Chat. Mortg. § 699. In most if not ail of the states this rule 
has been changed by statute, and the rule now is that: 

"After his debt has become due the mortgagee has the absolute légal title, 
In the sensé that he may resort to such remédies as a légal title draws to it 
for the enforeement and protection of his security, and to compel the pay- 
ment of the mortgage money, just as a mortgagee of lands after default 
is regarded as having a légal title for the purpose of an action of ejectment 
to reeover possession of the jnortgaged promises. But stlU the mortgagor is 
considered as having an interest in the chattels mortgaged, which continues, 
notwlthstanding the mortgagee has recovered the chattels or talien them into 
possession In virtue of his légal title, until the mortgagor's interest Is extin- 
gulshed by foreclosure or a sale in the manner prescribed by law." Wood- 
side V. Adams, 40 N. J. Law, 417, 427; Jones, Chat. Mortg. § 699. 

Under the modem rule a mortgagee in possession of the mort- 
gaged chattels after breach of condition holds them in the nature 
of a pledge for the payment of the mortgage debt, and he cannot 
be deprived of the possession of them until the mortgage debt is sat- 
isfled. It is not necessary for us to décide whether he may not be 
compelled to sell or account for the property, by a proper proceed- 
ing for that purpose. Gonceding that this may be done, his right to 
the possession of the property in the meantime is undoubted. His 
failure to sell the property or foreclose the mortgage does not make 
his possession wrongful. Jones, Chat. Mortg. § 702; Bradley v. Red- 
mond, 42 lowa, 452; Purdin v. Archer, 4 S. D. 54, 54 N. W. 1043. 
The act does not deal with the mortgagee's right of possession to 
the mortgaged property after condition broken, and does not alter 
the law on that subject. The possession of the mortgagee once 
peaceably acquired continues to be lawful notwithstanding his fail- 
ure to sell, in the mode provided by the âfth section of the act, within 
20 days after the seizure of the property. By the ninth section the 
right is expressly reserved to the mortgagee to foreclose by action' at 
any time. 

The court should hâve given the request preferred by the défend- 
ant, and erred in giving that part of the charge which we hâve set 
out. The judgment of the circuit court upon the issues between 
Brûle county, the intervener, and the People's Savings Institution, 
is afflrmed; and the judgment in the main action, in which H. M. 
Miles, the défendant in error, was plaintifl and the People's Savings 
Institution, plaintiiï in error, défendant, is reversed, and the cause 
remanded, with instructions to grant a new trial of the issues be- 
tween thèse parties. 
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ÇRAVBB V. FAUROT. 
(Circuit Court of Appeals, Seventh Circuit. October 5, 1898.) 

No. 217. 

Feaudolknt Dbcbees — SuiTS TO Annui,. 

Complainant brought a bill in eqiiity In a state court cliarging the two 
défendants with deceitful and fraudulent practices, wliereby plaintifl was 
Indueed to purchase from one of them certain worthless sliares of stock 
at 60 cents on tbe dollar; that the other défendant, wlio was plaintlff's 
banker and confidential adviser, and wlio in fact adrised hlm to make 
the purchase, was really a part owner of the stock, and received part of 
the profits of the fraud. Complainant, being unable to obtain évidence to 
prove his allégations, required the défendants to answer under oath, 
which they did; both denying the alleged fraud, and also denying that 
the banker had any interest in the stock. Upon thèse answers and the 
accompanying aflidavits, a temporary injunction was dissolved. The 
statements of the answers having made complainant hopeless of proving 
his case, he gave no further attention to the suit; and, being thereafter 
in default for replication, the bill was dismissed for want of equity, by a 
decree reciting a hearing upon the évidence in the présence of counsel for 
both parties. But in fact complainant was not présent, and no évidence 
was taken in addition to that contained in the bill and answers. Some 
time later, through the failure and insolvency of the banker, documents 
and évidence were brought to light showing the truth of complainant's 
charges; and he thereupon brought a bill in a fédéral court setting up the 
foregoing facts, alleging that solely by reason of the suppression of évi- 
dence by défendants, and their positive falsehood and perjury, the sald 
bill was dismissed, and praying that the decree might be annuUed, and 
one of the défendants enjoined from setting it up In a pending action. 
Eeld that, under the circumstances, the making of the false answers was 
a positive and actual fraud, which vitiated the decree, and that complain- 
ant was not prevented from availing himself of the fraud by his neglect 
to secure a voluntary dismissal of his suit in the state court, as would 
hâve been the better course, instead of permitting a final decree against 
hlm. U. S. V. Throckmorton, 98 U. S. 61, distinguished; Marshall V. 
Holmes, 12 Sup. Ct. 62, 141 U. S. 598, foUowed. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois, Northern Division. 

In September, 1888, the appellant. Graver, brought a bill in the superior 
court of Cook county, 111., against the appellee, Faurot, and one Bailey, 
charging in substance that the défendants by deceitful and fraudulent prac- 
tices had indueed the complainant to purchase of Bailey 500 shares of stock 
In the Edwards Oil-Burner Company, at the price of 60 cents on the dollar, 
when the stock was in fact worthless; that Faurot, who was the président 
of the Lima National Bank, at Lima, Ohio, where the transaction in question 
occurred, and with whom the complainant was in confidential relations. 
having a deposit of $15,000 in his bank, was jointly and equally Interested 
with Bailey in the stock, though professing at the time, and ij the com- 
plainant believed, to be a disinterested adviser, upon whose assurance that 
the purchase would be a good one the complainant could, as in fact he did, 
rely. The prayer of the bill was that Faurot, to whom the promissory 
notes of the complainant, given for a 'part of the price of the stock, as It 
was alleged, had been indorsed, be enjoined against selling or disposing of 
unmatured notes; that the notes held by him be ordered surrendered and 
canceled; that the complainant be awarded other relief agreeable to equity; 
and that summons issue commanding the défendants to appear and to an- 
swer the bill. Vérification of the answer was not waived. Upon the filing 
of this bill a temporarj- injunction against the transfer of the notes was 
issued. In October following, Faurot answered, under oath, denying ail 
V.76IM10.3— 17 
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compllclty with Balley, and ail knowledge of fraud In the transaction, and 
alleglng a good-faith purchase of the notes In the ordlnary course of busi- 
ness. Balley also answered, under oath, denylng that Faurot was interested 
In the çwnership and sale of the stock, and that decelt was praxjticed by 
hlmself to effect the sale. An affldavit was also made by each of the de- 
fendants In support of his answer; It being affirmed by Faurot, among 
other thlngs, that he was solvent, and had property of the value of $500,000 
or more. Upon the bill, answers, and affldavlts mentloned, without other 
évidence, a motion to dissolve the temporary Injunctlon was sustalned, and 
thereupon no further step In the cause was taken untU July 8, 1889, when 
the foUowlng entry was made: "Thls case coming on tb be heard, came the 
parties hereto, by thelr soUcitors respectlvely; and the court, havlng heard 
the évidence, arguments of counsel, and being fuUy advised in the premlses, 
flnds the equitles of thls case to be with the défendants. Therefore it Is 
ordered that thls case be, and the same is hereby, dlsmissed at the com- 
plalnant's- costs, for want of equlty, and that the défendants hâve of the 
saild plalntiff thelr costs In the premlses." The statutes of Illinois (Rev. 
St. c. 22, §§ 28, 29) provide that a repllcatlon in chancery shall be filed 
wlthin four days after service of notice upon the plalntiff or his attorney 
of answer flled, and that In default of repllcatlon the case may be heard 
upon blU and answer, in which case the answer shall be taken as proof, and 
no évidence shall be recelved unless it be matter of record referred to In the 
answer. 

The présent bill was brought in the same court January 11, 1894, by 
Graver against Faurot and Balley, for the purpose of annuUing the decree 
recdered In the flrst suit, and particularly for the purpose of enjoining Fau- 
rot against setting up that decree In a certain pendlng action as a final adju- 
dication of the matters so determlned. Balley was not served with process, 
and did not appear to the suit. The blU, besldes setting out the former bill. 
answers, and the decree, accordlng to thelr ténor, reafllrms the allégations 
of that blll, and, after relteratlng the charge that Faurot and Balley were 
Jolntly Interested In the stock purchased by the complalnant, and partici- 
pants In the fraud by whIch he was vlctlmlzed, allèges as ground for annul- 
ling the decree that, though the complalnant was certain when the flrst bill 
was filed that Its allégations were true, the proof of the alleged conspiracy 
was wholly wlthin the knowledge and under the control of the respond- 
ents; that the complalnant was wholly Ignorant that any wltness or docu- 
ment could be obtained to. establlsh the fraud charged, or to disprove the 
statements made in the respective answers and afiidavits of the respond- 
ents, although, regardless of expense, he made every effort to obtain such 
évidence; "that It was solely by reason of the suppression of testlmony on 
the part of sald respondents, and by absolute falsehood and perjury on thelr 
part in the allégations contalned in thelr respective answers and thelr respec- 
tive affldavlts, that said blll was dlsmissed for want of equity, and that the 
complalnant was not able to obtain compétent évidence to establlsh the allé- 
gations of his said blll"; that by reason of the premlses, and of the fact 
that the dissolution of the injunctlon had been put by the court on the 
ground that there was a complète remedy at law, the complalnant. was 
Informed by his solicltors, and belleved, that it was not necessary for him 
to pay further attention to the case In court, unless able to obtain évidence 
tending to establlsh the bill, and sufiiclent to overthrow the sworn answers 
of the respondents. The diseovery of the évidence necessary to establlsh 
the averments of fraud in the bill, and to show that the answers were f aise 
and perjured, It is shown, was made but a few days before thls suit was 
brought, and resulted from a statement concernlng the Lima National Bank 
and the conduct of its président contalned in the annual report of the comp- 
troller of the currency, dated December 5, 1892, In pursuance of which, it 
Is alleged, the complalnant was able to get at the books of the bank, by 
which, and by the offlicers of the bank, and by instruments In writing, he is 
now able to prove that Faurot and Balley were the owners of the stock, 
and agreed to divide between themselves whatever profit they could make 
from the sale, and that of the proceeds of complainant's notes which were 
indorsed to the bank they dld make such division. 
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The opinion of the court below Is reported In 64 Fed. 241. After quotlng f rom 
the opinions of the suprême court In U. S. t. Throckmorton, 98 U. S. 01, and 
Marshall v. Holmes, 141 U. S. 598, 12 Sup. Ot. 62, the opinion concludes as fol- 
lows: "It will be observed that in the statement of gênerai principles of law 
there Is no confiict in the cases. The conflict, if any, is in the application of lé- 
gal principles to the facts then In point. I hâve carefully examined the cases 
which the suprême court ref er to in the latter opinion. Each of them was a case 
where the fraud was extrinsic or collatéral to the matter trled, and undoubt- 
edly fell within the doctrine of U. S. v. Throckmorton. As before stated, I 
am unable to distinguish those two cases upon the facts. The nature of 
the fraud was the same in both cases. In both the fraud was in the use of 
forged documents and false évidence ofEered by the successful party. In 
the one case the bill was dismissed, and in the other sustained. Both déci- 
sions were by a unanimous court. Three of the justices who were mem- 
bers of the court when the former case was decided were members of the 
court when the latter case was decided, including the justice who delivered 
the opinion of the court. I do not see how both can stand, and yet the 
former case is approvlngly referred to in the latter. Possibly the fault is 
mine, that I am unable to distinguish them. In the doubtful frame of mlnd 
in which I am left by thèse two apparently confllctlng décisions, I miglft 
hâve recourse to the maxim that the greater regard should be given to the 
later décision, were it not for the fact that in the latter case the former déci- 
sion is approvlngly referred to, and apparently sought to be foUowed. Under 
the circumstances, I think it would be a hardship upon the parties to put 
them to the expense of marshallng their évidence when the rlght to maintaln 
the bill is thus placed in doubt. It would be the prudent course to flrst 
détermine the right to maintaln the bill on the facts stated, and in that view 
I hâve concluded, pro forma, to sustaln the demurrer and dismiss the bill; 
and the complalnant, by appeal to the court of appeals, may speedlly hâve 
the question determlned in advance of an Issue upon the merits. That court 
may perhaps be able to reconclle the two cases referred to, or, if unable so 
to do, can certlfy the question to the suprême court for its solution." Reeog- 
nlzing the apparent conflict between the two opinions referred to, and deem- 
Ing it Important to obtaln an authorltative solution of the doubt, thls court 
at its January session, 1895, attempted to certlfy to the suprême court 
the question whether, the bill being assumed to be in other respects good, the 
alleged false swearing and perjury in the answers of the défendants in the 
flrst suit were avallable in this suit as ground for annulling the decree 
thereby obtained; but the suprême court, considering that to answer the 
question was practically "to pass upon the whole case," dismissed the certifi- 
cate. Graver v. Faurot, 162 D. S. 435, 16 Sup. Ot. T99. 

Robert Rae, for appellant. 
F. L. Wean, for appellee. 

Before WOODS and SHOWALTER, Circuit Judges, and BAKER, 
District Judge. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

We are of opinion that upon the facts stated in his bill the ap- 
pellant was entitled to relief. In Insurance Co. v. Hodgeson, 1 
Cranch, 332, where the suit was to enjoin so much of a judgment at 
law as exceeded the value of the vessel insured, on the ground that 
overinsurance had been obtained by misrepresentation of the âge and 
tonnage of the vessel, Chief Justice Marshall, deflning the scope of 
équitable relief in such cases, said: 

"Without attempting to draw any précise Une to which courts of equity 
wUl advance, and which they cannot pass, in restraining parties from avail- 
Ing themselves of judgments obtained at law, it may safely be said that any 
fact which clearly proves it to be agaiust conscience to exécute a judgment, 
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and of whlch the fnjured party could not hâve availed himself In a court of 
law, or of which he might hâve availed himself at law, but was prevented 
by fraud or accident, unmixed with any fault or négligence in himself or 
bis agents, will justify an application to a court of chancery. On the other 
hand, It may with equal safety be laid down as a gênerai rule, that a dé- 
fense cannot be set up in equity, which bas been fuUy and falrly tried at 
law, although it may be the opinion of that court, that the défense ougbt to 
hâve been sustained at law. In the case under considération the plain- 
tlffs ask the aid of this court to relleve them from a judgment on account 
of a défense whlch, if good anywhere, was good at law, and whlch they were 
not prevented by the act of the défendants, or by any pure and unmixed 
accident, from making at law. It will not be said that a court of chancery 
cannot Interpose in any such case. Being capable of imposing its own terms 
on the party to whom it grants relief, there may be cases in which its relief 
ought to be extended to a person who might hâve defended, but has omitted 
to défend himself at law. Such cases, however, do not frequently occur. 
The equity of the applicant must be free from doubt. The judgment must be 
one of which it would be against conscience for the person who has obtained 
It to avail himself. The court is of opinion that this is not such a case." 

The gênerai proposition there stated, that "any fact which clearly 
proves it to be against conscience to exécute a judgment * * * 
will justify an application to a court of chancery," is quoted and re- 
affirmed in Marshall v. Holmes, 141 U. S. 589, 596, 12 Sup. Ot. 62. 
la Ward V. Town of Southfleld, 102 N. Y. 287, 293, 6 N. E. 660, where 
it was alleged as the ground for setting aside a judgment at law that 
the judgment plaintiff was aware of and fraudulently concealed a 
fact which, if known, would hâve been a défense to the action, the 
court, after recognizing the rule declared in U. S. v. Throckmorton, 
98 U. S. 61, that the fraud, to be available, must be extrinsic, "not 
in the subject of the litigation, not in anything which was involved 
in the issues tried, but fraud practiced upon a party or upon the 
court during the trial or in prosecutlng the action, or in obtaining 
the judgment," said: 

"It is not practicable nor possible to formulate a rule on this siibject which 
will be sufflcient to solve ail cases, but, where fraudulent concealment of a 
fact Is relied upon for the purpose of impeaching and setting aside a judg- 
ment regularly obtained, it must be an intentional concealment of a mate- 
rial and controUing fact, for the purpose of misleading and taking an undue 
advantage of the opposite party. It would not be wise or politic to carry 
the rule so far as to make it incumbent upon every plaintifC to reveal to the 
défendant any inflrmity in his case, and to require every défendant to reveal 
to the plaintiff every Inflrmity in his défense. Where there is no relation 
of confidence between the plaintiff and the défendant, the parties stand at 
arm's length. They corne into court as adversaries, and neither party is 
bound to make any révélation of his case to the other. The plaintifC must 
be prepared to prove ail the facts constituting his cause of action, and to 
meet any défense which the défendant may interpose, and the défendant 
must be prepared to establish any défense which he may hâve. Neither 
party can mislead the other by any positive or actual fraud. Nor can he, 
for the purpose of perpetrating a fraud upon the other party, conceal such 
facts as good faith and common honesty require him to reveal. Thèse 
principles are illustratod in many cases to be found in the books. Patch 
V. Ward, 3 Ch. App. 203; U. S. v. Throckmorton, 98 U. S. 61; Smith v. Nel- 
son, 62 N. y. 286, 288; Ross v. Wood, 70 N. Y. 8, 10; Hunt v. Hunt, 72 N. 
Y. 217, 227; Verplanck v. Van Buren, 76 N. Y. 247, 257." 

The attack hère is not upon a judgment at law, but upon a decree 
in equity; and manifestly it is not true of a complainant in equity 
that whea he brings his bill he must corne prepai'ed with proof to 
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maintain it, and to meet any défense which. may be înterposed. It 
is his privilège to search tlie conscience of his adversary by requiring 
him to answer under oath, and if possessed of no otlier évidence, or 
means of obtainiag it, he must accept or at least yield to tke answer 
as true. Tlie appellant allèges that when he brought his first suit, 
though he was certain of the f act, he was without compétent évidence 
that Faurot had been a party to the fraud practiced upon him. There 
was therefore no alternative but to require the respondents to an- 
swer under oath, and, that haviag been done, the proposition that 
"neither party is bound to make any révélation of his case to the 
other" was not applicable. On the contrary, it became imperative 
upon the respondents to make a frank and full disclosure, and not, 
by coacealing anything of which good faith and common honesty 
required confession, to mislead the complainant into the abandon- 
ment of this suit. The false answer was, under the circumstances, a 
"positive and actual fraud," both upon the complainant and upoa 
the court. It was an additional or new fraud, distinct from that 
against which relief was sought; and by means of it, as the demurrer 
admits, the decree for the dismissal of the bill was obtained. It is 
certainly against conscience and reason that a decree so obtained 
should be available, for any use, to one implicated in the fraud by 
which it was procured. 

It is urged, however, that after the dissolution of the temporary 
injunction the appellant, finding himself without évidence to main- 
tain his suit, should hâve dismissed his bill, instead of allowing the 
case to be disposed of as it was by a decree, which, it is insisted, is 
res judicata between the parties, making inadmissible the évidence 
relied upon for relief. It is évident now that a dismissal of the suit 
would hâve been, and perhaps at the time ought to hâve been per- 
ceived to be, the better course ; but it is not for the appellee to insist 
that by such an error of judgment, attributable to his own confessed 
perjury, which made the complainant hopeless of success in the suit, 
ail right to relief was lost. That was not the resuit, uniess the 
doctrine of res judicata, as applied in U. S. v. Throckmorton and like 
cases, compels it. It is alleged in the présent bUl that the complain- 
ant was not présent, in person or by soliciter, at the hearing, if any 
was had, and upon information and belief it is averred that no évi- 
dence was in fact heard; but thèse averments, it is contcTided, are 
not available, because inconsistent witli the récitals of llie decree, it 
not being alleged that the complainant was entitled to notice of the 
hearing, nor that his absence was the fault, or caused by the fraud, 
of the défendants. It is évident that the présence or absence of 
the complainant at the hearing was not an essential feature of the 
situation. If he had been présent he could hâve done nothing to 
change the resuit of the hearing. It is not true, however, as we 
conceive, that the bill charges no fraud in connection with the ren- 
dition and entry of the decree. The flling of the false answers and 
afiQdavits was a fraudulent act of continuing force, operative to pre- 
vent the attention of the complainant to what thereafter might be 
done in the case, and at the hearing effective as évidence without 
which the decree could not hâve been given. But while it is clear, 
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a»d perliaps not disputed, that false récitals in a judgment or de- 
cree fraudulently procured by the party setting it up as an estoppel 
do not prevent proof of the facts under a bill to set aside the judg- 
ment on account of the fraud, it is insisted that évidence of the facts 
hère averred is not admissible, because the only matter charged as 
a fraud was in issue in the first suit, and that ao extrinsic or collat- 
éral fraud is charged. It is conceded in U. S. v. Throckmorton that 
relief may be granted when some fraud practiced directly upon the 
party seeking relief from a decree or judgment has prevented him 
from presenting ail of his case to the court, but the doctrine is said 
to be equally well settled that the court will not set aside a judgmeat 
because it was founded on a fraudulent instrument or perjured évi- 
dence, or for any matter which was actually presented and considered 
in the judgment assailed; and after quoting from varions authori- 
ties, among which Greene v. Greene, 2 Gray, 361, is said to contain 
perhaps the best discussion of the whole subject, the court deduces 
the doctrine, and déclares it the basis of its décision of the case, 
"that the acts for which a court of equity will on account of fraud set 
aside or annul a judgment or decree, between the same parties, ren- 
dered by a court of compétent jurisdiction, hâve relation to frauds 
extrinsic or collatéral to the matter tried by the flrst court, aad not 
to a fraud in the matter on which the decree was rendered." The 
reason of the rule is stated in the next sentence to be "that the mis- 
chief of retrying every case ia which the judgment or decree rendered 
on false testimony given by perjured witnesses, or on contracts or 
documents whose genuineness or validity was in issue, and which are 
afterwards ascertained to be forged or fraudulent, would be greater, 
by reason of the endless nature of the strife, than any compensation 
arising from doing justice in individual cases." We are of opinion 
that the présent case does not come within the strict letter, and cer- 
tainly not within the spirit or reason, of the rule. There was in this 
case no trial. The complainant having failed to reply, and the case 
being submitted under the statute of the state which made the an- 
swer conclusive proof, there was no conflict nor weighing of evi' 
dence. A decree for the respondeats went as a matter of course. 
There was practically a default on the part of the plaintifif, brought 
about by the false answers and affldavits. Technically the answers 
were évidence at the hearing, but before the hearing they served the 
distinct purpose of denying to the plaintifl information which the 
respondents were under a duty to furnish, and so of deprivihg him, be- 
fore the test of trial, of his standing in court. That was an extrinsic, 
collatéral fraud, distinct from and antécédent to the use of the an- 
swers as évidence at the hearing. If, instead of flling sworn answers 
to the bill, the respondents, by means of voluntary affldavits, affirm- 
ing the same matters falsely alleged in the answers, had procured the 
consent of the appellant to the eiitry of a decree dismissing the bill 
for want of equity, the fraud, it is clear, would bave been one for 
which the decree couîd be annulled or its use enjoined. Is the case 
essentially différent when the same fraudulent advantage of the ap- 
pellant was obtained by means of false statements in answers, which 
by the rules of practice the respondents were compelled to make under 
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oath.? In Marshall v. Holmes the alleged fraud consistted in "false 
testimony and forged documents" employed at a contested trial at 
law, without prier use in any way to affect the conduct of the plain- 
tift in preparing for or conducting the trial ; and the court, in deter- 
mLuing whether the bill showed a case of équitable cognizance of 
which a fédéral court could acquire jurisdiction by transfer from a 
state court, speaking by Mr. Justice Harlan, said : 

"While the court, upon final hearing, would not permit Mrs. Marshall, being 
a paxty to the actions at law, to plead ignorance of the évidence introduced 
at the trial, it might be that relief could be granted by reason of the fact, 
distinctly alleged, that some of the necessary proof establishing the forgery 
of the letter was discovered after the judgments at law were rendered, and 
after the legaJ delays within wlfich new trials could hâve been obtained, 
and could not hâve been discovered by her sooner. It was not, however, 
for the State court to disregard the right of removal upon the ground simply 
that the averments of the pétition were insufflcient or too vague to justlfy a 
court of equity in grantlng the relief asked. The suit being, in its gênerai 
nature, one of which the circuit court of the TJnited States could rightfully 
take cognizance, it was for that court, after the cause was docketed there, 
and upon final hearing, to détermine whether, under the allégations and 
proof, a case was made which, according to the establlshed principles of 
equity, entltled Mrs. Marshall to protection against the judgments alleged to 
hâve been fraudulently obtained." 

If there is hère any inconsistency with the opinion in U. S. v. Throck- 
morton, to which référence was made, it was not the resuit of over- 
sight, and ought perhaps to be regarded as an intentional modifica- 
tion of the earlier utterance. But whether there is conflict between 
the two opinions, or how they are to be reconciled, we need not con- 
sider. The présent case, if we hâve properly iaterpreted the facts 
alleged, is distinguished from both, and rests upon an equity of which 
there eau be no just déniai. In reason and good conscience a de- 
cree obtained as this one is alleged to hâve been ought to be an^ 
nulled. There can be no considération of public policy or of private 
right on which it ought to stand. There can be and ought to be no 
repose of society where for such wrongs the courts are incapable of 
giving redress. The decree of the circuit court is reversed and the 
cause remanded, with direction, to overrule the demurrer to the bill. 



OTTENBERG et al. v. CORNER et al. 

(Circuit Court of Appeals, Bighth Circuit. October 5, 1896.) 

No. 598. 

ASSIGNMKTtT POB BbNBPIT OP CkBDITOBS — PREFERENCES— CEATTEL MoRTGAGB' 

Under the laws of Kansas, a chattel mortgage executed in favor of a 
creditor In compliance with a demand for security is not invalidated by 
an assignment for the beneflt of creditors, made within a few hours 
thereafter, the mortgagee having accepted and recorded the mortgage 
without any knowledge of the mortgagor's intention to make an assign- 
ment. Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 
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J. V, Daugherty and R. R. Vermilion (Kos Harris was with them 
on tke brief), for appellants. 
F, W. Bentley and David Smyth, for appellees. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Tliis action was brought by Simon Ot- 
tenberg, Henry Ottenberg, and Herman Ottenberg, the appellants, 
against the Wichita National Bank, W. J. Corner, H. R. Farnum, 
W. S. Corbett, and W. B. Hanscom, the appellees, to recover from 
said Wichita National Bank the value of certain property that had 
corne into the possession of the bank, and had subsequently been sold 
by the bank, and converted to its own use. The bill of complaint al- 
leged, in substance, the following facts: That Simon Ottenberg, 
Henry Ottenberg, and Herman Ottenberg, who were engaged in busi- 
ness in the city of New York, under the firm name of Simon Otten- 
berg & Bros., were gênerai creditors of W. J. Corner, H. R. Far- 
num, and W. B. Hanscom, three of the appellees above named, who 
were engaged in business at Wichita, Kan., under the firm name of 
Corner & Farnum; that on July 2, 1891, the flrm of Corner & Far- 
num was in a failing condition, and insolvent; that said last-men- 
tioned flrm on said day executed a chattel mortgage covering its en- 
tire stock of merchandise, in favor of the Wichita National Banli, to 
secure an alleged indebtedness of said flrm to said bank in the sum 
of 124,534, and at the same time also executed a deed of assignment, 
whereby said flrm conveyed to W. S. Corbett, one of the appellees, 
ail of its property for the beneflt of ail of its creditors, the prop- 
erty so conveyed being the same property that was conveyed and de- 
scribed in the af oresaid chattel mortgage. The bill charged, in sub- 
stance, that the détermination to exécute both the chattel mortgage 
and the deed of assignment was arrived at after a consultation had 
between the firm of Corner & Farnum and the président of the Wich- 
ita National Bank; that the intention to exécute the mortgage and 
the deed of assignment was coramunicated to said bank by Corner 
& Farnum before either instrument was in fact executed; that the 
chattel mortgage aud the deed of assignment were executed at the 
same time, and constituted one transaction, the intent being by such 
device to give the Wichita National Banlc a préférence over the 
other creditors of Corner & Farnum. The bill charged, in sub- 
stance, that the Wichita National Bank had taken possession, un- 
der its chattel mortgage, of ail the property of Corner & Farnum 
therein described, and had caused the same to be sold at public and 
private sale, and had thereby realized a large sum of money, which 
it had apprcpriated to its own use; that W. S. Corbett, the assignée 
named in the deed of assignment, had been requested to bring an 
action against the aforesaid bank to compel it to account for the 
money and property by it received, and that he had refused to bring 
such a suit. In view of the premises, the complainants below, who 
are now the appellants, prayed that an account might be taken of 
the property that had been appropriated by the Wichita National 
Bank under the aforesaid chattel mortgage, and that it be compelled 
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to pay the yalue thereof to W. S. Corbett, assignée, to the end that 
it might be distributed pro rata among ail the creditors of Corner 
& Farnum, pursuant to the laws of the state of Kansas regulating 
gênerai assignments. The circuit court sustained the validiiy of the 
chattel mortgage, but, inasmuch as the proof showed to its satis- 
faction that the Wichita National Bank had realized out of the prop- 
erty conveyed to it more than enough to satisfy the mortgage debt, 
it decreed that the bank pay the excess of money in its hands to 
a spécial master appointed for that purpose, to the end that it 
might be distributed by h>n pro rata among ail the creditors of 
Corner & Farnum who had proved their demands against the as- 
signed estate. The complainants below hâve appealed from that 
decree. 

One of the questions discussed at considérable length on the hear- 
ing of the appeal was whether the assignment that was executed by 
Corner & Farnum to W. S. Corbett was a valid assignment, the 
contention on the part of the appellees being that it was invalid, 
for the reason that it was not signed by W. B. Hanscom, one of the 
members of the flrm of Corner & Farnum. Since the case has been 
under advisement in this court, the assignment in question has been 
adjudged to be a good and sufflcient conveyance by the suprême 
court of Kansas in the case of Corbett v. Cannon, 45 Pac. 80, where 
tliat was the sole question in eontroversy. We fully agrée with the 
conclusion announced in that case, and for that reason shall foUow 
the ruling there made, and accept the décision as controlling author- 
ity upon the point raised in the case at bar. 

The appellants, who are gênerai creditors of Corner & Farnum, 
found their right to maintain the présent action upon the deed of as- 
signment, and, inasmuch as that instrument must be treated as valid, 
it becomes necessary to détermine whether the chattel mortgage 
which was executed by Corner & Farnum was also a valid convey- 
ance, and operated to create a lien in favor of the Wichita National 
Bank. The appellants contend that the chattel mortgage was void, 
because the mortgage and the deed of assignment were executed at 
the same time, and constituted but one transaction, and because they 
were so executed, as it is claimed, in pursuance of a previous under- 
standing or agreement between Corner & Farnum and the bank to 
the effeet that the two instruments should be thus executed for the 
purpose of giving the bank a préférence over other gênerai creditors 
of the assignors. The weight of évidence shows, we think, that the 
exécution and delivery of the mortgage to the mortgagee preceded 
the exécution and delivery of the deed of assignment to the assignée 
by about two or three hours, so that the two instruments cannot be 
said to hâve been executed at the same time. Nevertheless, the ex- 
écution of the assignment was so closely related to the exécution of 
the mortgage in point of time that it is perhaps fair to inf er that Cor- 
ner & V/.rnum had in fact resolved to make an assignment when they 
executed and delivered the chattel mortgage. It is a much more de- 
batable question, however. whether, as is claimed by the appellants, 
the flrm of Corner & Farnum and the Wichita National Bank did in 
fact agrée that the delivery of the mortgage should be followed im- 
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mediately by the exécution of a gênerai assignment, and whether the 
bank did in fact accept the mortgage with that understanding. With 
référence to this latter issue the évidence was somewhat conflicting. 
The trial court evidently found, in accordance with the bank's con- 
tention, that it demanded security for its debt f rom Corner & Far- 
num, and obtained security in compliance with its demand, and that 
it was not advised of the mortgagor's purpose to exécute a gênerai 
assignment until some hours after it had accepted and recorded the 
chattel mortgage. This flnding by the trial court upon a disputed 
issue of fact, depending, as it does, upon the weight of conflicting 
testimony, is entitled to every reasonable presumption in its favor. 
This court, and the suprême court of the United States as well, hâve 
frequently declared that the flndings of a chancelier on an issue of 
fact should be taken as presuniptively correct, and that a decree 
should be permitted to stand, unless some obvions error has inter- 
vened in the application of the law, or some serions or important 
mistake has been made in the considération of the évidence. War- 
ren v. Burt, 12 U. S. App. 591, 600, 7 C. C. A. 105, and 58 Fed. 101; 
Gaines' Ex'r v. Granger, 32 U. S. App. 342, 15 C. C. A. 228, and 68 Fed. 
69; Paxson v. Brown, 27 U. S. App. 49, 10 0. C. A. 135, 144, and 
61 Fed. 874; Suider v. Dobson, 74 Fed. 757; Tilghman v. .Proctor, 
125 U. S. 136, 8 Sup. Ct. 894; Camden v. Stuart, 144 U. S. 104, 
12 Sup. Ct. 585; Crawford v. Neal, 144 U, S. 585, 596, 12 Sup. Ct. 
759; Furrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821. It is also well 
settled that a decree will not be reversed by an appellate tribunal 
merelv upon a doubt created bv conflicting testimony. Philadel- 
phia, W. & B. R. Co. v. Philadelphia & H. D. G. Steam & Towboat 
Ce, 23 How. 209; Morewood v. Enequist, 23 How. 491. Applying 
thèse rules to the case at bar, we are unable to say, after an atten- 
tive examination of the testimony, that the trial court was mistaken 
in its view of the évidence, and that it erred in flnding, as it ap- 
pears to hâve found, that the bank was not privy to the alleged 
scheme whereby the exécution of the chattel mortgage in its favor 
was to be immediately followed by a deed of assignment. The con- 
clusion which the trial court reached on this branch of the case, that 
the bank simply demanded security for its debt and obtained it, and 
that it was not a party to, nor in any way concerned in, the sub- 
séquent acts of Corner & Famum, is not an unreasonable conclusion, 
when judged in the light of the évidence. The flnding of the trial 
court on this issue is supported by the oral statements of several wit- 
nesses, and, so far as we can see, it is not inconsistent with any of the 
admitted facts or circumstances in the case. For thèse reasons we 
think that the presumption which exists in favor of the flnding of the 
trial court has not been overcome, and that such flnding should be 
adopted by this court. 

It is contended, however, by counsel for the appellants, that the 
chattel mortgage was and is void, even though it be true that the 
bank was not concerned in the exécution of the deed of assignment, 
and was not advised, prier to the delivery of the mortgage, that an 
assignment was to be executed. It is urged, in substance, that, al- 
though the Wichita National Bank may hâve acted in good faith in 
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demanding and accepting the chattel mortgage, and without knowl- 
edge of the purpose of Corner & Parnum to fortliwith exécute a deed 
of assignment, yet, as the members of the firm of Corner & Farnum 
had both of thèse conveyances in contemplation at the same time, 
and executed them on the same day, the chattel mortgage is neces- 
sarily void. In support of this contention the following décisions by 
the suprême court of Kansas are cited and relied upon: Wyeth 
Hardware Co. v. Standard Implement Co., 47 Kan. 423, 28 Pac. 171; 
Bank v. Sands, 47 Kan. 591, 28 Pac. 618; Jones v. Kellogg, 51 Kan. 
263, 33 Pac. 997. We think, however, that the cases thus cited may 
be fairly distinguished from the case at bar. In each of the cases 
to which our attention is directed it appeared that a debtor in fail- 
ing circumstances, who desired to prefer a particular créditer, of his 
own volition, and without a previous conférence with his créditer, 
had executed a mortgage in favor of the créditer, and at the same 
time, as a part of the same transaction, had also executed and de- 
livered a deed of assignment conveying the same property. In each 
instance the évidence showed that the deed of assignment was de- 
livered to and accepted by the assignée before the mortgage then in 
question had been delivered to the créditer, and before the créditer 
had elected to accept it, or was even aware of its existence. Upon 
this state of facts the court held that the mortgages in question were 
inoperative and void. 

The facts developed in the case at bar are essentially différent. 
The chattel mortgage which is now in controversy was executed and 
delivered to the creditor before the deed of assignment was either ex- 
ecuted or delivered, and before it was known to the creditor that aa 
assignment would be made. The mortgage was also executed in 
compliance with a demand made by the creditor for such security. It 
became operative, therefore, from the moment it was delivered to the 
mortgagee, unless it be held that it was invalid when delivered. and 
never had any légal opération or effect, because, when delivered, the 
mortgagor entertained a secret intent, not communicated to the 
mortgagee, to thereafter exécute a deed of assignment. If such an 
intent on the part of a mortgagor, when carried into exécution, will 
serve to invalidate a mortgage that was executed two or three hours 
before the exécution of a deed of assignment, then we are unable to 
see why the existence of such an intent should not hâve the same 
effect when an assignment is executed two or three days, or even two 
or three weeks, subséquent to the exécution of a mortgage. The féd- 
éral bankrupt law of March 2, 1867 (14 Stat. 517, c. 176, § 35), did 
invalidate conveyances by way of préférence that were made by an 
insolvent debtor in contemplation of bankruptcy within a certain 
period, to wit, four months prier to the exécution of an assignment ; 
but no such law exists in Kansas, and, in the absence of a statute up- 
on the subject, the courts cannot say that a mortgage or other security 
is void, simply because it was executed a few hours or a few days 
prier to the exécution of an assignment for the gênerai beneflt "of 
creditors. We think, therefore, that it matters not how short a time 
may hâve intervened between the exécution of the mortgage and the 
deed of assignment, if, as we find the fact to be, the mortgage was 
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executed and delivered, and thereby took effect before the making of 
thé deed of assignment The transactions were separate and dis- 
tinct, and took place between différent parties. Waggoner-Gates 
Milling Co. v. Ziegler-Zaiss Commission Co., 128 Mo. 475, 31 S. W. 
28, and cases there cited. Moreover, as we construe the décisions 
cited from the state of Kansas, it has never yet been held in that 
State that a mère intent on the part of a debtor when he exécutes a 
mortgage securing a particular créditer, to thereafter exécute a deed 
of assignment, will bave the effect of invalidating the former securitj, 
although. the mortgagee was ignorant of such intent, and was in no 
sensé a party to the exécution of the assignment. 

Entertaining thèse views, we conclude that the decree of the cir- 
cuit court was for the right party, and it is hereby aflflrmed. 

SANBORN, Circuit Judge (dissenting). May a chattel mortgage 
upon ail their valuable property to secure a prê-existing debt, made 
by insolvent debtors two hours before they made a gênerai assign- 
ment, and after they had resolved to do so, be sustained under the 
laws of Kansas, either because the mortgagee pressed the debtor for 
security, or because it did not know that they intended to make the 
assignment until after it was made? In support of an afiBnuative 
answer to this question the case of Waggoner-Grates Milling Co. 
V. Ziegler-Zaiss Commission Co., 128 Mo. 473, 31 S. W. 28, is cited. 
It may be that the mortgage in question in this case could hâve been 
sustained if it and the assignment had been made in the state of 
Missouri, and if they were to be construed and governed by the 
décisions of the suprême court of that state. But they were not. 
They were made in the state of Kansas, and their effect and the 
validity of the chatte! mortgage must be determined by the statutes 
of that state as they hâve been interpreted by its highest Judicial 
tribunal. The statute of Kansas, under which this assignment was 
made, provides: 

"Every voluntary assignment of lands, tenements, goods, chattels, elïects 
and crédits, made by a debtor to any person, In trust for his credltors, sball 
be for the beneflt of ail the credltors of the assigner, in proportion to their 
respective claims." Gen. St. Kan. 1889, c. 6, § 1. 

In Waggoner-Gates Milling Co. v. Ziegler-Zaiss Commission Co., 
supra, the suprême court of the state of Missouri declared that it had 
been repeatedly held in states having assignment statutes similar to 
those in Missoiiri and Kansas, where an insolvent debtor had exe- 
cuted différent mortgages on ail his property, when he intended at 
the same time to make, and shortly thereafter did make, an assign- 
ment subject to such mortgages for the beneflt of ail of his creditors, 
that the mortgages and the assignment were one and the same trans- 
action, and that the mortgages were void. Among the décisions 
which it cited as sustaining this proposition are Wyeth Hardware 
Co. V. Standard Implement Co., 47 Kan. 423, 28 Pac. 171; Bank v. 
Sands, 47 Kan. 591, 28 Pac. 618; Jones v. Kellogg, 51 Kan. 263, 
33 Pac. 997; Preston v. Spauldmg, 120 111. 208, 10 N. E. 903; Van 
Patten v. Burr, 52 lowa, 518, 3 N. W. 524; Ellison v. Moses, 95 Ala. 
221, 11 South. 347; Holt v. Bancroft, 30 Ala. 193; Bank v. Bard, 
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59 Hun, 529, 13 N. Y. Supp. 688; Berger v. Varrelmann, 127 N. 
Y. 281, 27 N. E. 1065; Peed t. Elliott, 134 Ind. 636, 34 N. E. 319; 
Berry v. Cutts, 42 Me. 445. After citing thèse décisions, the suprême 
court of tlie state of Missouri announced that there were a large 
number of authorities of equal merit wMch held to a contrarv view, 
and that among the latter class were those of the state of Missouri. 
An examination of the cases in the suprême courts of Kansas and 
Missouri which involve this question has convinced me that this is 
a correct statement of the standing of the décisions of the highest 
courts of those states upon this issue. If this be so, this court ought 
not to be governed, in determining the validity of this chattel mort- 
gage, by the décisions of the suprême court of Missouri, but by those 
of the highest judicial tribunal of Kansas. Upon this subject the 
suprême court of the United States said in a récent case: 

"The question of the construction and efEect of a statute of a state regu- 
latlng assignments for the benefit of creditors is a question upon which the 
décisions of the highest court of the state, establishing a rule of property, are 
of controUing authority in the courts of the United States. Brashear v. 
West, 7 Pet. 608, 615; Allen v. Massey. 17 Wall. 351; Lloyd v. Fulton, 91 
U. S. 479, 485; Sumner v. Hicks, 2 Black, 532, 534; JafEray v. McGehee, l07 
U. S. 361, 365, 2 Sup. Ct. 367; Peters v. Bain, 133 TJ. S. 670, 686, 10 Sup. Ct. 
354; Randolph's Ex'r v. Quidnick Co., 135 U. S. 457, 10 Sup. Ct. 655. The 
décision In.White v. Cotzhausen, 129 V. S. 329, 9 Sup. Ct. 309, construing a 
Bimilar statute of Illinois in accordance with the décisions of the suprême 
court of that state as understood by this court, has, therefore, no bearing 
upon the case at bar. The fact that similar statutes are allowed différent 
efCects In différent states is immaterial. As observed by Mr. Justice Fleld, 
speaking for this court: 'The interprétation within the jurisdiction of one 
state becomes a part of the law of that state, as much so as if ineorporated 
into the body of it by the législature. If, therefore, différent interpréta- 
tions are given in différent states to a stmilar local law, that law, in effect, 
becomes, by the interprétations, so far as it is a rule for our action, a dif- 
férent law In one state from what it is in the other.' Christy v. Pridgeon, 4 
Wall. 196, 203. See, also. Détroit v. Osborne, 135 V. S. 492, 10 Sup. Ct. 
1012." Chicago Union Bank v. Kansas Oity Bank, 136 U. S. 223, 235, 10 Sup. 
et. 1017. 

The very différent efEect which similar transactions hâve, under the 
opposing décisions of the courts of dilïerent states upon the validity 
of chattel mortgages, executed after the mortgagor has resolved to 
make a gênerai assignment, and at about the same time that he 
makes it, is well illustrated by the case just cited, which is based on 
the décisions in Missouri, and in the case of White v. Cotzhausen, 
129 U. S. 329, 9 Sup. Ct. 309, which rests upon the rulings of the 
suprême court of Illinois. In the former case préférences are sus- 
tained that would hâve been avoided, if they had been given in Illi- 
nois, and in the latter case those are avoided that might hâve been 
sustained under the décisions in Missouri. Now, the décisions of the 
suprême court of the state of Kansas upon the question under con- 
sidération are in accord with those of the suprême courts of Illinois, 
lowa, Maine, and New York. As I understand them, they do not 
rest upon the proposition that préférences made by an insolvent 
debtor, after he has resolved to make an assignment, are void because 
he or his preferred creditors intended thereby to hinder, delay, or 
defraud his other creditors. They rest on the ground that such pref- 
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erences in themselves constitute a violation of the letter and spirit 
of that provision of the assignment law which requires the assigned 
property to he distributed pro rata among ail the creditors of the in- 
solvent. This provision is as much violated when ' preferred cred- 
itors are ignorant as when they are aware of the intention of the 
debtor to immediately follow their préférences with an assignment. 
It is as much violated when they hâve urged the insolvent to give 
them the securities as when he has done so voluntarily. It is as 
much violated when he gives the préférences, and they accept them 
in good faith, with the intent that the preferred creditors shall there- 
by secure the payment of their bona fldè Claims, as when the debtor 
and the creditors intend to delay the unsecured creditors. The ques- 
tion under this statute is not, what was the knowledge or the intent 
of the secured creditors? It is not whether the debtor or the cred- 
itors intended by the préférences to hinder, delay, or defraud unse- 
cured creditors, but the only question is, did the insolvent debtor 
contemplate, and intend to make, the assignment, when he was mak- 
ing the préférences? Did he intend to dispose of his property when 
he entered upon the transaction by the use of the instruments which 
gave the préférences and the assignment which immediately followed 
them? As Judge Love well said in deciding in the court below the 
case of Lumber Co. v. Ott, 142 U. S. 622, 630, 12 Sup. Ct. 318, 321, 
"The intention of the assignor must be the true and guiding prin- 
ciple of décision." A careful reading of the opinions of the suprême 
court of Kansas has led me to the conclusion that a chattel mort- 
gage in that state cannot be sustained under those décisions either 
on the ground that the mortgagee was ignorant that the mortgagors 
had resolved to make a gênerai assignment when they made the 
mortgage, or on the ground that the mortgagee had urged them to 
give the securities. In Wyeth Hardware Co. v. Standard Implement 
Co., 47 Kan. 423, 28 Pac. 171, and in Bank v. Sands, 47 Kan. 591, 
28 Pac. 618, the mortgagors made the mortgages just before making 
the assignments. The preferred creditors had no notice or knowl- 
edge that the mortgagors intended to make gênerai assignments. and 
they had not pressed them for payment of their debts, nor asked for 
security, and yet the mortgages were set aside by the suprême court 
of Kansas. That they were not void on the ground that such préfér- 
ences were made with intent to hinder, delay, or defraud creditors 
is demonstrated by the fact that the court found in the latter case 
that the debts secured were actual, ttiat the mortgages and the assign- 
ment were made in good faith, and that for this reason an attach- 
ment could not be sustained on the ground that the debtor intended 
to hinder, delay, or defraud his creditors; and yet it held that the 
mortgages were void, that they gave no préférences, and that the pro- 
ceeds of the property must be distributed pro rata among ail the 
creditors under the assignment. 47 Kan. 593, 28 Pac. 619. In 
Jones V. Kellogg, 51 Kan. 263, 274, 33 Pac. 997, 999, the creditors 
who procured one of the chattel mortgages upon the property of the 
debtor presented their claim to him, and demanded payment of it, or 
security for it, on November 17, 1886, and the debtor promised to 
give the security in case pî any trouble. On November 29, 1886, he 
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made a chattel mortgage to secure this claim, and foUowed it with 
a gênerai assignment, wMch lie made on the same day. The su- 
prême court of Kansas held that tlie mortgage was voidable. The 
opinion discloses the fact that an attempt was made in that case 
to distinguish it from the cases cited from 47 Kan. and 28 Pac, on the 
ground suggested in the opinion of the court in this case, namely, 
that the mortgage was not voluntarily given. The court answered 
this argument in thèse words: 

"It is claimed by the défendants in error, plaintilïs below, that the mort- 
gage given to Charles P. Kellogg & Oo. was not given by Townley of his own 
volition, and unsoliclted, as were the mortgages mentioned in the cases above 
cited, but were given because of importunities, demanda, and active vigilance 
on the part of Charles P. Kellogg & Co., through their agents, in attempting 
to coUeet their claim, or to obtain security thereon, and because of a promise 
on the part of Townley, the debtor, made several days before the exécution 
of the mortgage, and before the assignment was contemplated, to glve secu- 
rity upon the claim if trouble should arise. Thèse things are not thought 
by this court to be material, however, for the reason, among others, that no 
intention was really formed by Townley to exécute any mortgage to Charles 
P. Kellogg & Co. until the Intention was also formed by him to exécute a 
gênerai deed of assignment for the beneflt of ail hls creditors. When the 
mortgage was executed, it was not the carrying ont of an agreement previ- 
ously entered into between the parties, upon a new and suffleient considéra- 
tion passing at the time when the agreement was made, and an agreement 
intended to be fulfilled by one of the parties in executing a mortgage to the 
other, but it was slmply the carrying out of an intention formed at the veiy 
time that another Intention was also formed, to exécute a gênerai deed of 
îissignment. It does not appear that anything was sald prior to thiS time 
with regard to mortgages, or that any new considération passed for the mort- 
gages; hence, as before stated, the mortgages must be considered as void." 
r,l Kan. 278, 33 Pac. 1000. 

In View of thèse décisions and the rule of the suprême court of the 
United States that they constitute the law of the state of Kansas, 
which the national courts are bound to enforce, I am of the opinion 
that the chattel mortgage in this case should be set aside, and the 
judgment which sustains it should be rêver sed. 
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HOPPER V. SAMB. 

(Circuit Court of Appeals, Bighth Circuit. September 14, 1896.) 

Nos. 672, 673. 

1. Municipal Corporations— Contkacts with Wateh Companibs. 

A eity of the second class under the laws of the state of Kansas has 
power to contract with a private party for the construction and opération 
of waterworks, to agrée to pay rent for the use of hydrants, and to grant 
to such a party the use of Its streets for the purpose of laying pipes to 
conduct the water. 

2. Samk — Exclusive Rights. 

Such a City has no power to grant to a private party the exclusive rlght 
to use its streets for that purpose. 
8. Same — Invalid in Pakt, 

When a divisible part of a contract Is ultra vires, but that part is neither 
malum in se nor malum prohlbitum, the remainder of the contract may be 
enforced, unless it appears from a considération of the entire agreement 
that it would not hâve been made independently of the part which is void. 
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4. Samb— Liabuitt foe Water Reuts. 

The Invalldity of the exclusive grant by a city of the right to use its 
streets to eonduct water to its inhabitants is no défense to an action for 
the rents the city promi'sed to pay to the grantee for the use of the hy- 
drants after the worlss liave been constructed according to the contract, 
and hâve been accepted by the city. 

6. Samb — Who mat AlTjEgb Invalidity. 

No one who does not infringe or threaten to infringe the exclusiveness 
of such a grant can be heard to allège its Invalldity, after the works hâve 
been constructed, and the contract- bas been substkntially performed by 
the gramtee. 

6. SAME— AUTHOBITY OF COONCID. 

The members of the législative body of a city may not so act or contract 
as to deprive their successors of the unimpaired exercise of the législative 
or governmental powers conferred upon the body for the purpose of ruling 
the iahabitants of the city. 

7. Samb. 

But thls rule is inapplicable to the exercise of the business or proprl- 
etary powers of the municipality, such as the power to contract for water- 
works, because such powers are conferred upon the législative body of a 
city for the private beneflt of its inhabitants and itself as a personality, 
rather than to enable It to govern Its citizens. 

8. Samb. 

In the exercise of thèse business powers, a municipality is govemed by 
the same rules as a private corporation or an individual, and It may make 
contracta for terms longer thau the duration of the terms of ofQce of the 
members of its législative body. 

9. Samb— Contract fok Tbrm of Ybars. 

Gen. St. Kan. 1889, par. 7185, grants to cMes of the second class in the 
State of Kansas full power and authority to contract for and procure 
waterworks to be constructed to supply their inhabitants with water. 
Eeld, a city of that class was authorized to make a contract for the con- 
struction of waterworks, and the lease of hydrants for a term exceeding 
the duration of the single year during which the members of its city coun- 
cil held office. Ueld, further, the législature intrusted the détermination 
of the length of the term of such a contract to the discrétion of the city 
council, and, in the absence of évidence of a gross abuse of that discrétion, 
it is not the province of a court to déclare such a contract void because its 
term was 21 years. 

10. Fbdbuat. Courts — CoNSTBnoTiON of Statb Statutb. 

In the construction of the statutes of a state which measure the powers 
and liabilities of its political organizations the national courts uniformly 
follow the interprétation of the highest judicial tribunal of the state, where 
no question of gênerai or commercial law or of right under the constitu- 
tion or laws of the nation is involved. 

11. Municipal Corporations— Okdinancbs. 

Under paragraph 765, Gen. St. Kan. 1889, an ordinance which does not 
receive the votes of a majority of the members elect of a city council is 
defeated. 

13. Same — Contracts by Résolution. 

Where the statutes of a state authorize the législative body of a munici- 
pality to act or contract, and do not require this to be done by ordinance, 
that body may act or contract by a vote upon a motion or by the passage 
of a resolution. The statutes of Kansas do not require a city council of 
a city of the second class to make or authorize a contract for waterworks 
by ordinance. 

13. Samb— AccEPTANCB of Contract. 

The présentation to the city council of a city in open session by a pri- 
vate party, who is named as grantee in a defeated ordinance upon its 
records, of a written acceptance of the terms of the ordinance and a bond 
to construct waterworks aceordingly, the construction of the works and 
the location of the hydrants by such grantee under the direction of the 
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City council, the actual acceptance and use of the works by the clty when 
completed, and the passage by the clty council of a formai resolution that 
the waterworks erected under the ordinance are accepted by the city, 
constitute a bindlng contract between the clty and the grantee in the ordi- 
nance for the construction and opération of the waterworks according to 
its terms. 

14. ESTOPPE L — rÎEPRESENTATIONS. 

No one may, to the damage of another, deny the truth of représentations 
by which he has purposely or earelessly Induced that other to change his 
situation. 

15. SaMB— ACQUIESCENCE. 

As agalnst the bondholders who loaned their money on a mortgage of 
the plant and income of waterworks owned by the mortgagor, which had 
been built under the direction, and accepted by the formai resolution, of 
the city council of a clty, as completed according to the terms of a def eated 
ordinance, upon its records, and for which the city had paid rental without 
protest for 14 months according to the terms of thls ordinance, such city 
is estopped to defeat a recovery for the rents subsequently accruiug ac- 
cording to the terms of the ordinance, either on the ground that therë was 
no contract, or that the clty had no power to contract for 21 years, or that 
It had no power to grant to the water company the exclusive right to use 
its streets for laying water pipes. 
(Syllabus by the Court.) 

Appeals froin the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Thèse are appeals from a decree of foreclosure of a trust deed upon the 
waterworks in the city of Arkansas City, In the state of Kansas. The Illinois 
Trust & Savings Bank, the trustée in the deed and the complainant In the 
foreclosure suit, appeals, because the court below adjudged by its decree that 
the city of Arkansas Clty was not bound to pay the rentals for hydrauts, 
which It undertook to pay by the terms of the contract with the mortgagor, 
under which the works were constructed, and In reliance upon which the 
money secured by the mortgage was loaned. George E. Hopper, the receiver 
appointed in the foreclosure suit, appeals, because the court below adjudged by 
this decree that, although the clty had used 179 hydrants under this contract 
durlng the recelvership, It was bound to pay no tentai for more than 50 
thereof. 

The clty of Arkansas City Is a clty of the second class under the laws of 
the State of Kansas. On December 28, 1885, that city undertook to pass its 
Ordinance No. 27, to induce the construction of waterworks in that city, for 
the purpose of supplylng the city and its inhabitants with water for public 
and domestlc piu^joses. The statutes of the state of Kansas déclare that 
no ordinance of such a city shall be valid unless a majority of the members 
eiect of the clty council vote in favor thereof on a call of the yeas and nays, 
and their vote is entered on the journal by the clerk. Gen. St. Kan. 1889, par. 
765. The clty çouncll of this clty consisted of eight members, but only seven 
were présent when this ordinance was put to a vote, and only four voted in 
Its favor. It was, however, declared adopted; was approved by the mayor; 
was accepted by the Interstate Gas Company, to which it granted the fran- 
chise to construct and operate the waterworks; the works were constructed 
under its provisions at an expense of thousands of dollars; the $150,000 se- 
cured by the trust deed was loaned by the bondholders, now reprcsented 
by the bank, In reliance upon this ordinance; and the city paid the rentals it 
promised to pay by it until October, 1891. 

The provisions of this ordinance that are material to the issues in this case 
are thèse: 

By section 1 the Interstate Gas Company, its successors or assigns, are au- 
thorized to use the streets of the city to lay pipes for the conveyance of water 
in and through the city for the use of the city and its inhabltants. 

"Sec. 2. That sald Interstate Gas Company, Its successors or assigns, shall 
iave the exclusive privilège of laying down pipes for conveylng water in said 
v.76F.no.3— 18 
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clty for the use of sald clty and Inhabltants for the term of twenty-one (21) 
years from the date of the passage of this ordlnance; ptovided that the In- 
terstate Gas Company, Its successors or assigne, shall within slxty (60) days 
from the approval of this franchise, establish the best and most suitable place 
within the western portion of this city for the source of water supply, and 
submit this sélection to the mayor and clty councll for thelr approval and hâve 
the said works completed and in successful operatioa within elght months 
of such approval, and shall keep and malntain such System of water works 
with ail future additions and extensions in successful opération thereafter 
during the term of franchise, unavoldable accidents or delays consistent with 
ordinary précaution only excepted. 

"Sec. 3. That sald Interstate Gas Company, its successors or assigns, shall 
erect within the eorporate limlts of the clty of Arkansas Clty, Kansas, a 
complète System of water works of sufflclent capacity to fumlsh at ail times 
ail the water necessary for use in said clty for the prompt extinguishment of 
fires and for sprinkling and otlier public and domestic purposes, and shall at 
ail times make ail additions and extensions necessitated by the increased de- 
mand. 

"Sec. 4. That said Interstate Gas Company, its successors or assigns, shall 
at the most suitable place erect the necessary buildings and appliances for 
such System of water works, and shall erect and put up a stand pipe of the 
dimensions of ten (10) feet diameter and one hundred and flfteen (115) feet 
high; there shall be two (2) duplex pumps of the most approved pattem capa- 
ble of furnishing one million gallons of water per day of twenty-four hours, 
also two boilers of best construction and so arranged and built that they may 
be flred and used separately or together and each of sufflclent power to run 
both pumps at the same time with easy firing, and provide everythlng found 
indispensable and désirable for a complète and successful plant of water 
supply. 

"Sec. 5. Starting from thèse works the Interstate Gas Company, Its suc- 
cessors or assigns, shall lay down and malntain standard Iron mains of at 
least three and one-half (3%) miles In length, sald pipe to be of such di- 
mensions as hereinafter set forth, and sufflclent to secure at ail times and at 
any and ail places within said three and one-half miles of sufflclent water 
supply, as well for publie as domestic use, and the said Interstate Gas Com- 
pany, its successors or assigns, shall erect wlthout cost to the clty, flfty (50) 
double discharge fire hydrants or any number aboyé said amount as may be 
ordered by the clty at such points and places as the proper authorities of the 
city of Arkansas Clty may designate and shall connect such flre hydrants with 
the System of mains, provlded that whenever the addltional hydrants so or- 
dered shall necessitate an extension of the mains beybnd the three and one- 
half miles the number of hydrants so ordered or the privât^ consumptiou to 
be secured or jolntly are sufflclent to justify the addltional outlay. 

"Sec. 6. That the size of the mains shall be as foUows: Starting out from 
the works there shall be not less than ten (10) inch pipe extending to Summit 
Street, there shall be seventeen hundred (1700) feet of elght (8) Inch pipe laid 
in Summit Street and Connecting with the ten inch main; there shall be 
twenty-two hundred and elghty (2,280) feet of elght (8) inch main, laid as 
the city councll may direct; the balance of the three and one-half miles and 
any further extensions to be of any size not less than four Inches in diameter 
laid as the clty may direct; ail pipes to be of the dimensions stated Interior 
measure, and ail the mains to be of standard cast iron and no mains to be laid 
at any time less than four inches interior diameter; the stand pipe to be of 
boller iron and to be placed on a solid foundation of masonry laid in cément. 

"Sec. 7. That the Interstate Gas Company, its successors or assigns shall at 
the request of any cltlzens wlthout unnecessary delay, put down the necessary 
pipes, and connect them with their System of mains to supply the property of 
said cltlzens with water for ail domestic purposes under such conditions and 
at such annual rents as shall be agreed upon between the clty councll and the 
Interstate Gas Company before the expiration of the sixty days granted above 
for the establishing of water source, but the Interstate Gas Company, its suc- 
cessors or assigns, may make with large consumers, such as railroada, hôtels, 
mills, breweries, factorles and others, spécial rates as they may deem proper, 
the cost of the connections to be borne by the respective cltlzens. 
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"Sec. 8. The Gas Company shall repair damages to the streets caused by 
laylng or operating its mains. 

"Sec. 9. The clty of Arkansas City, by its mayor and clty council for and in 
considération of the obligations Imposed on the Interstate Gas Company its 
successors or assigna, by the foregoing sections, hereby agrée to, and contract 
■with the Interstate Gas Company, Its successors or assigns, to accept the 
fifty (50) hydrants stipulated in section five of this ordlnance for the use of 
the clty of Arkansas Clty as soon as the same are erected, connected wlth the 
water mains and supplled wlth water, and from that day to pay the Inter- 
state Gas Company, its successors or assigns, the sum of sixty dollars ($60) 
U. S. currency jier annum for each and every such flre hydrant above enu- 
merated as well as for every additional hydrant in excess of sald number 
during the term of thls contract; * * * provided however that the mayor 
and the clty council of the clty of Arkansas Clty, Kansas, shall not be bound 
to accept such fifty hydrants for the use of the clty before a thorough test is 
made to prove that the works erected by the Interstate Gas Company, Its suc- 
cessors or assigns, under thls ordlnance are in perfect working order and are 
able to throw slmultaneously four (4) streams of water from any four hy- 
crants to be deslgnated by the mayor and clty council through one hundred 
feet of two and one-half Inch rubber hose and one Inch ring nozzle at least 
slxty-five (65) feet high from stand pipe alone and elghty (80) feet hlgh by 
direct pressure of pumps." 

"Sec. 17. That the Interstate Gas Company shall exécute a good and sufQ- 
eient bond In the pénal sum of five thousand dollars eondltloned for the faith- 
ful completion of works as specifled in section 2, sald bond to be subject 
to the approval of the mayor and to be void after the acceptance of the works 
as set forth In section 9." 

"Sec. 23. This ordlnance shall take effect and be In force from and after 
Its publication once in the Arkansas Clty Traveler, and Its acceptance In 
writlng by the Interstate Gas Company, Its successors or assigns." 

On Febniary 12, 1886, the gas Company, the grantee named in this ordlnance, 
submltted Its sélection of water supply for the works, pursuant to section 2, 
to the mayor and council of the clty, for their approval, and the council, by 
vote, approved the sélection. At the same tlme the gas company presented its 
written acceptance of the ordlnance and the bond requlred by section 17 there- 
of, and thèse were recelved by the council In open session. On September 12, 
1886, the gas company offered to extend the waterworks by the addition of 
50 extra hydrants, making the whole number of hydrants 100, at one-half 
the reniai named in the original ordlnance for two years, and to furnlsh 
schoolhouses and clty buildings free, and thls offer was accepted by vote of 
the clty council. The gas company constructed thèse waterworks during the 
summer of 1886, and on September 17th of that year had completed them ready 
for opération In accordance wlth the provisions of the ordlnance. On Janu- 
ary 17, 1887, a commlttee of the clty council made the followlng report to that 
body: 

"To the Honorable Mayor and City Council, Arkansas City, Kansas— Gen- 
tlemen: Your commlttee on waterworks hereby beg leave to report: That 
the Interstate Gas Company hâve finished the System of waterworks con- 
tracted for wlth this clty under Ordlnance No. 27, to the full satisfaction of 
your commlttee, and that the test requlred under sald ordlnance was success- 
fuUy made. The Interstate Gas Company bas. In our opinion, carrled out its 
contract falthfuUy and conscientlously, and the works are acknowledged to 
be an ornament and a valuable permanent improvement for our city. We 
therefore beg leave to submit the followlng resolution, viz.: That the water- 
works erected by the Interstate Gas Company under Ordlnance No. 27 be, 
and are hereby, accepted by the city; sald acceptance to date from Ocl. 1, 
1886, the same havlng been finished and ready for operating since Sept. 17, 
1886; and that the Interstate Gas Company, Its successors and assigns, be, 
and are hereby, released from the bond and from ail llabllltles under such ordl- 
nance, as far as the construction of such works Is concerned. 

"[Signed] C. G. Thompson. 

"A. A. Davis, and 
"C. T. Thusston." 
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On the same day the clty eouncil adopted tiie resolution recommended by 
thls report. After the waterworks had teen completed and put Into opération, 
the Arkansas City Water Company, a corporation of the state o£ Kansas, suc- 
eeeded to ail the property, franchises, and rights of the Interstate Gas Com- 
pany in thèse waterworks, and thereafter, on November 25, 1887, that Com- 
pany made the trust deed hère in suit to the Illinois Trust & Savings Bank, to 
secure the payment of 150 of Its bonds of $1,000 each, dated October 1, 1886, 
payable October 1, 1906, with interest at 6 per cent, per annum, payable semi- 
annually. By this deed the water company not only oonveyed ail the real 
estate, water mains, pipes, franchises, and property pertaining to thèse water- 
works, but it assigned to the bank ail its claims and demands that should 
arise during the existence of any part of the mortgage debt against the city 
of Arkansas City under Ordinance No. 27, and authorized the bank to coUect, 
receive, and receipt for ail sums of money so accruing from the city of Ar- 
kaasas City for the rent of tire hydrants; and, in casç of default in the pay- 
ment of the semiannual interest upon the bonds for the space of six months, 
it authorized and empowered the bank, on the usual terms, to déclare the 
whole debt due, and to "take possession of the property and franchises herein 
mortgaged or covenanted so to be and by itself and agents, or by a receiver 
of a court appointed in a suit for the enforcement of this lien, or a suit for 
such possession, hold, use, and operate the same for the equal benefit of the 
holders of ail of the said bonds, and receive the income and profits therefrom." 
This trust deed also provided that $100,000 in amount of the $150,000 of bonds 
secured by it should be used forthwith for the retirement of bonds to that 
amount, which had already been issued by the water company, and that no 
part of the remaining $50,000 should be issued except to pay for extensions 
■of water mains and betterments connected therewith; to be made by the 
water company after September 24, 1887, and then only on the certiflcate of 
the président and secretary of the water company, satisfactory to the trustée, 
to the effect that the extensions and betterments had been made, and "that the 
revenue of the said water company from the city hydrant rental from hy- 
drants on the said extensions amounts to at least enough to pay the interest 
upon the amount of bonds to be so issued." On Sepember 12, 1887, the water 
company made a proposition to the city eouncil to "extend the présent System 
of mains four and one-half miles and to erect fifty additional fire hydrants at 
such priées [points] as may be designated by your waterworks committee, 
provided the city will agrée to pay for said fifty hydrants the sum of thirty 
dollars per annum each for a term of flve years, after which time the rentals 
shall be and remain sixty dollars per annum as provided in the original fran- 
chise. Time of rental to date from time said hydrants are erected and con- 
nected with the main and supplied with water as provided in Ordinance No. 
27." And the city eouncil accepted the proposition, and ordered the mains 
laid and the hydrants erected. On Novernber 21, 1887, the city eouncil ordered 
that the water main be extended on First street to accommodate citizeus 
on that Street, and that a hydrant he located at the intersection of First 
avenue and Third street, provided the waterworks company would furnish 
the hydrants on the same terms as those last ordered. On May 21, 1888, the 
city eouncil by vote accepted 54 hydrants erected under the last two orders. 
AbO'Ut ,Iune 1, 1888, the following certiflcate, signed by the city clerk and 
sealed with the officiai seal of the city, was presented to the bank: 

"State of Kansas, Oounty of Cowley, City of Arkansas City— ss.: I, J. W. 
Heck, city clerk in and for said city, hereby certify that fifty-four city hy- 
drants hâve been erected since September 24, 1887, and put in, in accordance 
with the order of the city eouncil of said city made on September 12, 1887, 
and connected with the extensions of water mains of the Arkansas City 
Water Company, and supplied with water and accepted by the mayor and 
city eouncil of said city, in accordance with the provisions of section 9 of the 
original franchise of said company, by a resolution passed May 21, 1888, as 
follows: 'A motion was offered, seconded, and carried, tliat the city eouncil 
accept 54 hydrants under the last order, ou conditions that six (6) of the 
double hydrants be redistributed under the directions of the waterworks com- 
mittee.' And I hereby further certify that from each of said hydrants said 
water company is now earning and will receive from the said city of Arkansas 
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City a rental of $30 per annum, making the total revenue of the said company 
from the city hydrant rental from hydrants on said extensions, $1,620 per 
annum. Witness my hand and officiai seal this 24tli day of May, 1888. 
"[Seal.] J. W. Heck, City Clerk." 

Upon the présentation of this certlficate, the bank issued 27 bonds under the 
provisions of the trust deed to whieh we hâve referred, and they were sold 
by the mortgagor, and are novp held by the purchasers or their assignées. 
TJnder like resolutions of the council further extensions of the mains vyere 
made, 26 more hydrants were erected, and accepted by the city council, and 
on simllar certiflcates of the city, the remaining 23 bonds were Issued by the 
bank, and sold by the mortgagor in like manner. The whole number of hy- 
drants erected was 180. One was afterwards removed, and 179 hydrants hâve 
been in use by the city up to the time of the final hearing in this case. The 
hydrants on the extensions of the original plant were placed on mains four 
Inches in diameter, laid as the city directed, pursuant to the provisions of 
section 6 of the ordinance. Thèse hydrants were ail located and erected under 
the direction of the city council. The city clerk testified that "there was a 
water committee for that purpose, and, as the people came in and asked for 
water, It was referred to the water committee to look the matter over, and 
the hydrants would be located upon the direction of the waterworks commit- 
tee." On August 1, 1891, the city council of Arkansas City by a unanimous 
vote passed a resolution to support the proposition to purchase of the water 
Company the waterworks and ail its rights and franchises "for the sum of 
$190,000; to take the property as above, subject to the mortgage of $150,000, 
and issue and deliver $40,000 of 10-year bonds, at 6 per cent., or $40,000 of 
30-year bonds at 5 per cent., of $1,000 each, with semiannual interest coupons 
thereto attached. The waterworks to pay the interest on the mortgage of 
$150,000 to August 1, 1891, and Arkansas City to pay hydrant rental to same 
date. Waterworks to reçoive ail moneys to said August Ist, and city to re- 
çoive ail moneys after that date, less operating expenses." The proposition 
contained other provisions that are not materlal hère. Those we hâve recited 
were accepted by the water company, and pursuant thereto it conveyed the 
property to the city subject to the mortgage to the bank by a warranty deed, 
dated September 16, 1891, which expressly described and excepted the mort- 
gage of $150,000, evidenced by the trust deed, from the covenant against iU' 
cumbrances. On the same date. In considération of the $40,000 paid to it 
by the city, the water company executed and delivered to the city a written 
consent that Ordinance No. 27 might be repealed, and that the water company 
surrendered ail "rights in, to, or under said ordinance and said contract to 
the city of Arkansas City, Kansas." On September 18, 1891, the city council 
passed Ordinance No. 304, which, by its terms, repealed Ordinance No. 27. 
The city issued its bonds for $40,000, delivered them to the water company, 
and took possession of the waterworks under the latter's deed. No rental 
for any of the hydrants has been paid by the city slnce October 1, 1891, and 
the interest on the $150,000 secured by the trust deed has been in default since 
April 1, 1892. On October 18, 1892, the bank filed a bill in the court below and 
subsequently made an amendment thereto. The bill and the amendment con- 
tained sufHcient allégations to entitle the bank to a foreelosure of the trust 
deed, to the appointment of a receiver, and to a decree that, as against the 
trustée and the bondholders, the contract to pay rental according to the terms 
of Ordinance No. 27 is binding upon the city, and that Ordinance No. 304, 
which attempted to repeal it, is void. In this suit the bank made the Arkansas 
City Water Company and the city of Arkansas City défendants, and on tho 
application of the complainant George E. Hopper was, on December 12, 1892, 
appointed receiver of the waterworlis, and authorlzed "to operate said water- 
works and property, to receive and collect from the varions parties using the 
water from said works, and to receive and collect from the défendant, the 
city of Arkansas City, the hydrant rental due from said city for the use of said 
v.ater." To the bill of the complainant in this case the Arkansas City Water 
Company interposed no answer. The city answered, and interposed several 
défenses, which were properly overruled by the court below, and will not be 
noticed. It Interposed three défenses that were ultlmately sustained by the 
Uecree. They were that the original contract between the water company and 
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the clty was vold (1) because by It the clty atteinpted to grant to a private 
corporation an exclusive rlght to furnlsh the clty and Its inhabitants with wa- 
ter; (2) because by It the clty attempted to grant to a prlvate corporation the 
right to furnlsh the clty aad its Inhabitants wlth water for 21 years, and to 
bind the City to pay reniai for it for tiiat time; and (3) because the ordinance 
on which the eontract was based was not passed, but was rejeeted. by the 
City councll. On May 21, 1894, after the case had been heard, and after a 
decree had been rendered that the trust deed should be foreclosed, that the 
clty should pay to the receiver the rentul flxed by Ordinance No. 27 for 50 hy- 
drants from October 1, 1891, until the further order of the court, and that 
the complalnant or the receiver might make further application for the pay- 
ment of addltlonal hydrant rentals, the receiver made a motion that the court 
make an additlonal order that the clty pay to the receiver the rentai flxed 
by the ordinance for ail hydrants used by the clty from the date of hls appoint- 
ment to that tlme. A large amount of teatlmony was taken upon this motion 
relative to the efflclency of the additional hydrants, from which it falrly ap- 
pears that thèse hydrants hâve ail been supplled wlth ail the water that will 
pass through the pipe on which they were located by direction of the city 
council, but that, owlng solely to the size of the pipe and the location of the 
hydrants, they will not stand the test prescribed by section 9 of the original 
ordinance as a condition précèdent to the acceptance of the 50 hydrants first 
erected, although on the average they will throw the streams of water about 
one-half as high as prescribed by that test. The testlmony was undisputed 
that the city had used the water from ail thèse hydrants during ail this tlme, 
and that the supply was ample for sprlnkllng and ali domestic and public pur- 
poses except the extinguishment of fires. Upon this évidence the court below 
held that the city was not llable to pay anythlng for the use of the 129 ad- 
ditional hydrants. The court then entered a decree to the effect that the trust 
deed should be foreclosed, and that the tangible property constitutlng the 
waterworks should be sold to pay the mortgage debt; that the city should pay 
$60 a month rentai for each of the 50 original hydrants as long as it continued 
to use the water from them, but that it was not llable to pay to thé receiver 
any rentai for the use of the water from the 129 additional hydrants; that 
no eontract based on Ordinance No. 27 was made between the city and the 
Interstate Gas Company, and that, if it had been made, it wonld hâve been 
vold, because It was beyond the powers of the clty, and that the city was not 
llable to pay for the use of the water from any of the hydrants eonnected with 
the waterworks for any longer tlme than it chose to use the same. This is the 
decree which thèse appeals challenge. 

L. G. KrauthofE and Charles Blood Smith (W. H. Kossington, with 
them on the briefs), for appellants. 

Joseph W. Ady and J. 0. PoUock (J. Mack Love and S. E. Peters, 
with them on the brief), for the city of Arkansas City, appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court 

The effect of the- decree in this case is that the city is not liable to 
pay the rentai promised by it for the use of the waterworks, con- 
structed by a private corporation, and accepted and used by the city 
for many years under a supposed eontract, (1) because the city had 
no power to vest in the private corporation the exclusive right to the 
use of its streets for the purpose of laying pipes to conduct water to 
itself and its inhabitants, (2) because it had no power to grant the 
right to use its streets for that purpose for the term of 21 years, and 
(3) because the ordinance which expressed the terms of the supposed 
eontract was not originally passed by the vote of a majority of the 
members elect of the city council. 
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May a municipality obtain and accept the use of expensive water- 
works under a contract by which it covenants to pay annual rentals 
therefor, and to grant an exclusive privilège to use its streets for thac 
purpose, and escape the performance of ail its covenants, because it 
was beyond its power to make the privilège which it granted exclu- 
sive? This is the flrst question presented in this case. Paragraph 
7185 of the General Statutes of Kansas of 1889, which was in force 
when the contract hère in question was made, provided : 

"That cities of the flrst, second and third class of the state of Kansas are 
hereby granted full power and authoiity on behalf of such cities respectively 
to contract for, and procure, water worlis to be constructed for the purpose 
of supplying the Inhabitants of such cities with water for domestic use, the 
extlnguishment of Ares and for manufaeturing aud for other purposes." 

It is settled by repeated décisions of the highest judicial tribunal 
of the state of Kansas that under this and other sections of the stat- 
utes of that state a city of the second class has authority to grant a 
f rancl^ise to a person or a corporation to establish waterworks to fur- 
nlsh the city and its inhabitants with water, to grant the privilège of 
using its streets to a private corporation for such a purpose, and to 
agrée to pay rental to it for the use of its hydrants. Gen. St. Kan. 
1889, pars. 787, 817, 1401, 1402, 7185-7190; Wood v. Waterworks 
Oo., 33 Kan. 590, 7 Pac. 233; Burlington Waterworks Co. v. City of 
Burlington, 43 Kan. 725, 23 Pac. 1068; Columbus Waterworks Co. 
V. City of Columbus, 46 Kan. 666, 26 Pac. 1046; Manley v. Emlen, 
46 Kan. 655, 27 Pac. 844; Columbus Waterworks Co. v. City of 
Columbus, 48 Kan. 99, 101, 28 Pac. 1097, 1098. Thèse décisions con- 
clude this question hère. When no question of gênerai or commer- 
cial law, and no question of right under the constitution and laws of 
the nation, are involved, the fédéral courts uniformly follow the con- 
struction of the constitution and laws of a state given by its highest 
judicial tribunal, This rule is adhered to with marked tenacity in 
the construction of state statutes, which measure the powers and lia- 
bilities of jwlitical and municipal organizations of a state. Madden 
V. County of Lancaster, 27 U. S. App. 528, 536, 12 C. G. A. 566, 570, 
and 65 Fed. 188, 192, and cases cited; Détroit v. Osborne, 135 U. S. 
492, 499, 10 Sup. Ct. 1012, 1013. 

This city, then, had the power to grant to the gas company the priv- 
ilège of using its streets for water pipes, and it had power to rent hy- 
drants of that company, when this contract was made. For the pur- 
poses of this discussion, we shall concède that it had no power to 
make the privilège of the gas company to use its streets exclusive, be- 
cause such a grant tends to create a monopoly. The gênerai rule is 
that the législature alone has the power to make exclusive grants of 
this character, and that this authority does not vest in the municipal- 
ity, unless it is expressly granted to it by its charter. It will be fur- 
ther conceded that, if a grant of a similar privilège in its streets, 
not exclusive, had been subsequently made by this city to another 
corporation, and that corporation was about to proceed to construct 
another System of waterworks in this city, neither the gas company 
nor the city itself could maintain a bill to enjoin such proceedings. 
Since it was beyond the powers of the city to make the grant of 
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the privilège exclusive, that portion of the grant would net sustain 
a bill to restrain the violation of its terms. Jackson County Horse 
R. Co. V. Interstate Eapid Transit Ry. Oo., 24 Fed. 306, 310; Omaha 
Horse Ry. Co. v. Cable Tramway Ce, 30 Fed. 324; Saginaw Gaslight 
Co. V. City of Saginaw, 28 Fed. 529, 540; Long v. City of Duluth, 
49 Minn. 280, 51 N. W. 913; Minturn v. Larue, 23 How. 435; Wright 
V. Nagle, 101 U. S. 791. It was upon the principles we hâve con- 
ceded, and upon the authorities just cited, that the court below seema 
to hâve based its conclusion that the exclusiveness of this grant 
would avoid the entire contract. But thèse principles and decisiona 
are far from sustaining the position that, after this contract has been 
substantially performed by the gas company, after the waterworks 
hâve been constructed according to its terms, and after the city has 
accepted and used them for years, and has thus secured the substan- 
tjal beneflts of its grant, it can repudiate ail the obligations it had the 
power to assume, because it assumed one that was beyond its power. 
The conclusion of Judge Brewer in Jackson County Horse R. Co. v. 
Interstate Rapid Transit Ry. Co., supra, — a suit to enjoin the railway 
company from constructing a second street railway in a city, — at 
page 310, "that so much of the ordinance as purported to give ex- 
clusive privilèges to the lessor or complainant was beyond the powera 
vested in the city of Kansas, and therefore void," points to the true 
solution of the question under considération. If the gas company 
stood at the initiation of the exécution of this contract defending 
against its spécifie performance, on the ground that the city had no 
power to make its right to use thèse streets exclusive, that défense 
might deserve some considération. But now the gas company haa 
constructed the works. It has executed the contract on its part 
as far as it has been possible for it to be executed. The exclusive- 
ness of its right to the use of the streets of the city was granted for 
its sole beneflt. If it does not receive this beneflt, the city suffera 
no loss. The only effect upon the city is that it gets the waterworks 
for a less price than it agreed to pay for them. No reason occurs 
to us why, under this state of facts, the gas company or its successors 
may not waive the receipt of the exclusive right, and reeover the 
remainder of the considération which the city promised to pay it. 
The grant of this exclusive right was neither immoral nor illégal. 
It was merely ultra vires, We know of no rule of law nor of morals 
which relieves the récipient of the substantial beneflts of a partially 
executed contract from the obligation to perform or pay that part 
of the considération which he can perform or pay, because the per- 
formance of an insignificant portion of it is beyond his powers. On 
the other hand, the true rule is, and ought to be, the converse of that 
proposition. It is that when a part of a divisible contract is ultra 
vires, but neither malum in se nor malum prohibitum, the remainder 
may be enforced, unless it appears from a considération of the whole 
contract that it would not hâve been made independently of the part 
which is void. Navigation Co. v. Winsor, 20 Wall. 64, 70; Reagan 
V. Trust Co., 154 U. S. 362, 395, 14 Sup. Ct. 1047, 1053; W. U. Tel. 
Co. V. Burlington & S. W. Ry. Co., 11 Fed. 1, 4, and cases cited in note 
at page 12; Saginaw Gaslirht Co. v. City of Saginaw, 28 Fed. 529, 
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540. There is no such appearance in this case. There is nothing 
in this contract, or in the situation of the parties to it wlien it was 
made, to indicate that the exclusive character of the right to lay pipes 
in the streets of this city for the purpose of conveying water consti- 
tuted a material part of the considération for the agreement. There 
is nothing to show that the city of Arkansas City was a large or 
wealthy city, or that corporations or individuals were crowding for- 
ward to compete for the privilège of building its waterworks. Its 
population did not exceed 15,000, and it was probably much less, for 
the whole number of votes upon the proposition to buy the water- 
works in 1891, flve years after this contract was made, was only 292. 
There is but one référence to this exclusive right in the contract itself , 
and that consists of the mère word "exclusive" before the word "priv- 
ilège," in the second section of the ordinance. It does not appear 
that this contract would not hâve been made and performed, just as 
it has been, if this word, or the section in which it stands, had been 
omitted f rom the ordinance. On the other hand, the size and charac- 
ter of the city, the situation of the parties at the time the agreement 
was made, and the contract itself ail point unmistakably to the op- 
posite conclusion. The resuit is that the fact that this city under- 
took to grant to the gas company an exclusive right to conduct water 
in pipes through its streets does not avoid the entire contract, and 
constitutes no défense to a claim for a recovery upon the other cov- 
enants made by the city, after it has reœived and accepted from the 
gas company the benefits of the substantial performance of the con- 
tract. 

Moreover, the city is in no position in this case to insist upon the 
invalidity of the exclusive character of this grant, if that could avoid 
its entire contract. The city is not endeavoring to construct water- 
works or to lay pipes in its streets in violation of its exclusive grant 
to the gas company, nor is any one attempting to do so under its 
license or by its permissioH. No one seeks to infringe this exclusive 
grant. In practical effect it stands unchallenged, and may ever 
continue to be so. Until it is challenged by the act or endeavor of 
some one who seeks to infringe it, its validity or invalidity is a moot 
question, on account of which the courts ought not to, and will not, 
avoid anj' part of the contract. No one who dœs not infringe or 
threaten to infringe the exclusiveness of the grant in a contract made 
by a municipality can, after the substantial performance of the con- 
tract by the grantee, be heard to say that the contract or the grant 
is void on account of the exclusive character of the latter. Oolumbus 
Waterworks Co. v. City of Ck)lumbus, 48 Kan. 99, 112, 28 Pac. 1097, 
1102; Dodge v. City of Council Bluffs, 57 lowa, 560, 566, 10 N. W. 
886, 888; Bellevue" Water Oo. v. City of Bellevue (Idaho) 35 Pac. 
693, 695; East Bt. Louis v. East St. Louis Gaslight & Coke Co., 98 
111. 415; Decatur Gaslight & Coke Co. v. City of Decatur, 24 ni. 
App. 544, 547; Santa Ana Water Co. v. Town of San Buenaventura, 
56 Fed. 339, 347; Grant v. City of Davenport, 36 lowa, 396, 406. 

But it is insisted that this contract is beyond the powers of this 
city, and void, because it grants the right to use the streets of the city 
to the water company, and promises to pay rental for the hydrants, 
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for 21 years. The proposition on wMch this contention rests is that 
the members of the city council are trustées for the public ; that they 
exercise législative powers; and that they can make no grant and 
conclude no contract which will bind the city beyond the terms of 
their offices, because such action would circumscribe the législative 
powers of their successors, and deprive them of the right to their 
unrestricted exercise as the exigencies of the times might demand. 
There are two reasons why this proposition cannot be successfully 
maiatained in this case: 

First, it ignores the settled distinction between the governinental, 
or public, and the proprietary, or business, powers of a municipality, 
and erroneously seeks to apply to the exercise of the latter a rule 
which is only applicable to the exercise of the former. A citj' bas 
two classes of powers, — ^the one législative, public, governmental, in 
the exercise of which it is a sovereignty and governs its people ; the 
other, proprietary, quasi private, conferred upon it, not for the pur- 
pose of governing its people, but for the private advantage of the in- 
habitants of the city and of the city itself as a légal personality. In 
the exercise of the powers of the former class it is governed by the 
rule hère invoked. In their exercise it is ruling its people and is 
bound to transmit its powers of government to its successive sets of 
oflScers unimpaired. But in the exercise of the powers of the latter 
class it is controlled by no such rule, because it is acting and contract- 
ing for the private beneflt of itself and its inhabitants, and it may 
exercise the business powers conferred upon it in the same way, and 
in their exercise it is to be governed by the same rules that govern 
a private individual or corporation. Dill. Mun. Oorp. (3d Ed.) § 66, 
and cases cited in the note; Safety Insulated Wire & Cable Co. v. 
Oity of Baltimore, 13 C. C. A. 375, 377, 878, 66 Fed. 140, 143, 144; 
San Francisco Gas Co. v. City of San Francisco, 9 Cal. 453, 468, 469; 
Oom. V. City of Philadelphia, 132 Pa. St. 288, 19 Atl. 136; New Or- 
léans Gaslight Co. v. City of New Orléans, 42 La. Ann. 188, 192, 

7 South. 559, 560; Tacoma Hôtel Go. v. Tacoma Light & Water Co., 

8 Wash. St. 316, 325, 28 Pac. 516, 519; Wagner v. City of Rock Island, 
146 m. 139, 154, 155, 34 N. E. 545, 548, 549; City of Vincennes v. 
Citizens' Gaslight Co., 132 Ind. 114, 126, 31 N. E. 573, 577; City of 
Indianapolis v. Indianapolis Gaslight & Coke Co., 66 Ind. 396, 403; 
Read v. Atlantic City, 49 N. J. Law, 558, 562, 9 Atl. 759. In con- 
tracting for waiterworks to supply itself and its inhabitants with 
water, the city is not exercising its governmental or législative pow- 
ers, but its business or proprietary powers. The purpose of such a 
contract is not to govern its inhabitants, but to obtain a private 
beneflt for the city itself and its denizens. 1 Dill. Mun. Corp. § 27; 
City of Cincinnati v. Cameron, 33 Ohio St. 336, 367; Safety In- 
sulated Wire & Cable Co. v. City of Baltimore, supra, and cases cited 
under it. 

Second. The powers granted to this city by the législature of the 
state of Kansas to contract for and procure waterworks are plenary 
and unlimited save by the duty to exercise them with reasonable dis- 
crétion, and it is not the province of a court to contract or clip the 
législative grant The words of that grant are, "full power and an- 
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thority to contract for and procure waterworks to be eonstructed for 
the purpose of supplying the inhabitants of sucli cities with water." 
It cannot but be clear to ail who are familiar with the condition of 
cities of the second class — cities whose population was between 2,000 
and 15,000 — in the state of Kansas, in 1872, when this grant was 
made, that it was not the intention of the législature of that state to 
limit the terms of thèse contracts to the single year during which 
the terms of office of the members of the city councils continued. The 
cities were young and poor, but they were ambitious and sanguine. 
They did not hâve the ready money to oonstruct the waterworks 
which the health and comf ort of their inhabitants required. It is 
hardly possible that any individual or corporation could hâve been 
induced to expend the thousands of dollars required to construct such 
Works as hâve been built in this city in considération of the right 
to use the streets of the city for that purpose, and of the promise of 
rental for its hydrants for the limited term of a single year. Thèse 
facts the members of the législature must hâve known, and they un- 
doubtedly granted this plenary power to contract for the very purpose 
of enabling the cities to procure a supply of water for their inhabit- 
ants by grants of privilèges to private parties to use their streets for 
that purpose for a reasonable term of years, and by covenants to pay 
rentals for hydrants for a like term. In any event, the législature 
made this grant, and it thereby vested in the mayor and council 
of the city the right to make such contracts for such terms as, in 
their discrétion, they thought proper. There is nothing in this record 
to show that the mayor and city council of Arkansas City either ex- 
ceeded their authority or abused the disci'etion which the législature 
gave them when they flxed the term of the contract in this case at 
21 years. Ample power was granted to cities of the second class of 
the state of Kansa* by section 7185, Gen. St. Kan. 1889, to grant the 
right to the use of their streets to lay water pipes and to pay hydrant 
rentals for reasonable terms longer than the year during which 
their mayors and councilmen held their offices, and there is nothing in 
this record to show that 21 years was an unreasonable time for the 
term of such a contract. Wood v. Waterworks Oo., 33 Kan. 590, 
597, 7 Pac. 233, 238; Burlington Waterworks Oo. v. City of Bur- 
lington, 43 Kan. 725, 728, 23 Pac. 1068, 1069; Manley v. Emlen, 
46 Kan. 655, 27 Pac. 844; Columbus Waterworks Co. v. City of 
Oolumbus, 46 Kan. 666, 26 Pac. 1046; Columbus Waterworks Co. v. 
City of Columbus, 48 Kan. 99, 113, 28 Pac. 1097, 1102; Atlantic 
City Waterworks Co. v. Atlantic City, 48 N. J. Law. 378, 6 Atl. 24; 
Fergus Falls Water Co. v. Citv of Fergus Falls, 65 Fed. 586, 591; 
Long V. City of Duluth, 49 Minn. 280, 51 N. W. 913; Walla Walla 
Water Oo. v. City of Walla Walla, 60 Fed. 957, 960; City of Indian- 
apolis V. Indianapolis G-aslight & Coke Co., 66 Ind. 396, 407; City 
of Vincennes v. Citizens' Oaslight Oo., 132 Ind. 114, 124, 125, 31 
N. E. 573. 

If, upon gênerai principles, there was any doubt that the défenses 
of ultra vires, which hâve been oonsidered, could not be maintained 
in this suit, the repeated décisions of the highest judicial tribunal of 
the state of Kansas upon thèse questions would compel that conclu- 
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sion,. In Burlington Waterworks Co. v. City of Burlington, supra, 
the city of Burlington had granted to the waterworks company the 
right to use its streets for 20 years, but Md reserved the right to 
buy the Works at an appraised value at the end of each âve years, 
and had agreed to pay l'ental for a certain number of hydrants mean- 
while. The suprême court of Kaiisas said: 

"In our opinion, cities of the second class liave the right and the power to 
provide for supplying themselves and the inhabltants of Bueh cities with water 
in the manner In which such right and power were exercised in the présent 
case, and in varlous other ways." 43 Kan. 728, 23 Pac. 1069. 

In Manley v. Emlen, supra, the city of Atehison had made a con- 
tract in 1880 with one Watts, by which it granted to him the right 
to use its streets for the purpose of conducting water through tbem 
in pipes for 25 years, and had promised to pay rental for certain 
hydrants during that time. In 1887 the city levied a tax to pay thèse 
rentals, and one Manley brought a suit to enjoin its collection. The 
suprême court of Kansas said: 

"In 1880, when the city of Atehison, which was then a city of the second 
class, provided by ordinance for giving to Sylvester Watts, and to his suc- 
cessors and assigns, the right to furnish water to the city of Atehison and to 
its inhabitants for compensation, and upon certain terms and conditions, the 
city certainiy had the power to do so, and to malîe a valid contract with Watts 
for that purpose." 

In Oolumbus Waterworks Co. v. City of Oolumbus, 46 Kan. 666, 
667, 678, 26 Pac. 1046, 1047, 1050, the city of Columbus made a 
contract in 1886 with Long and Doubleday and their assigns, the 
waterworks company, by which it granted to them the exclusive 
right to construct and maintain waterworks in that city for 99 
years, and promised to pay them |60 a year for the use of each 
of at least 50 hydrants for the term of 21 years. The waterworks 
were built and accepted under this contract, and the city levied 
taxes for and paid the rental for the years 1888, 1889, and 1890, 
but refused to levy any taxes or to pay the rental for the year 
1891. The waterworks company applied for a mandamus to com- 
pel the city to levy the necessary taxes to pay this rental, and the 
suprême court sustained its pétition, and ordered the mandamus 
to issue. In Oolumbus Waterworks Co. v. City of Columbus, 48 
Kan. 99, 28 Pac. 1097, the same waterworks company applied to 
the court to compel the same city to levy the necessary taxes, to 
pay the hydrant rental under the same contract for the year 1892, 
and the city answered that it had refused to receive or use any of 
the water from thèse hydrants after August 15, 1891. But the su- 
prême court nevertheless issued the mandamus, and compelled the 
levy of the tax and the payment of the rental. Thèse décisions con- 
clude the discussion of .thèse questions. Madden v. County of Lan- 
caster, 27 U. S. App. 528, 536, 12 C. C. A. 566, 570, and 65 Fed. 188, 
193, and cases cited. 

Another objection to the validity of this contract is that Ordinance 
No. 27, which contains the terms of the agreement, was never passed, 
but was, in fact. defeated, by the city council of Arkanisas City, be- 
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cause that ordinance did not receive a majority of the votes of the 
members-elect of the council. Let it be conceded that the ordinance 
did not pass, and that it was defeated when it was presented to the 
council for action on December 28, 1885. Gen. St. Kan. § 765. 
Does this fact establish the proposition that this ordinance does not 
express the terms of a contract made between thèse parties? The 
ordinance was approved by the mayor, it was spread upon the rec- 
ords of the city council, and it was treated as évidence of the contract 
between the city and the gas oompany until after the waterworks 
had been constructed and accepted, until after the mortgage of 
1150,000 had been placed upon it, and until after the city had paid 
rentals for the hydrants under it for more than four years. The or- 
dinance provided (section 17) that the Interstate G-as Company should 
give a bond for the faithful completion of the worlcs, as specifled in 
section 2, and that it sbould take effect on its publication and accept- 
ance in writing by the gas company (section 23). On February 12, 

1886, the gas company presented to the city council, and that body 
received in open session, its written acceptance of the ordinance, and 
its bcnd for the faithful completion of the work. On the same day 
the city council approved the sélection of the water supply made by 
the gas company, and during the construction of the waterworks its 
committee located the varions hydrants upon the mains. The gas 
company built and put the waterworks into opération, and on Jan- 
uary 17, 1887, that body passed this resolution; 

"That the waterworks erected by the Interstate Gas Company under Or- 
dinance No. 27 be, and are hereby, accepted by the city; said acceptance to 
date from Oct. 1, 1886, the same having been flnished and ready for opération 
since Sept. 17, 1886; and that the Interstate Gas Company, its successors and 
assigns, be, and are hereby, released from the bond, and from ail liabilities 
under such ordinance, as far as the construction of such worlvs Is concerned." 

Was there no contract hère? A proposition made by one contract- 
ing party and accepted by the other constitutes a contract. It évi- 
dences the meeting of their minds upon the terms of their agreement, 
and binds them both. If Ordinance No. 27 had been duly passed, it 
would hâve been nothing more than an offer by the city to make the 
grant and contract upon the terms set forth therein. If, after its 
passage, it had been accepted and acted upon by the gas company, it 
would hâve become an irrévocable contract. City of Chicago v. 
Sheldon, 9 Wall. 50; City of New Orléans v. Great Southern Télé- 
phone & Telegraph Co., 40 La. Ann. 41, 3 South. 533; Com. v. Pro- 
prietors of New Bedf ord Bridge, 2 Gray, 339 ; City of Kansas v. Cor- 
rigan, 86 Mo. 67. It can make no différence in the légal effect of 
such an acceptance whether the one party or the other makes the 
offer. If the gas company had oflered to enter into a contract witli 
the city on the terms contained in the ordinance, and the city had 
accepted and acted upon that oroposition, the contract would hâve 
been as binding and irrévocable. But that was exactiy what thèse 
parties did. The ordinance stood spread upon the records of the 
council, but it had never been passed by that body. On February 12. 

1887, the gas company filed with the council, and that body received 
in open session, its written acceptance of the terms of the contract 
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set forth in the defeated ordinance, and its bond to complète the 
waterworks as provided therein. That acceptance and bond consti- 
tuted as perfect an offer on the part of the gas company to enter into 
a contract on the tenns of that ordinance as it could hâve made. 
On January 17, 1887, the city oouncil resolved, "That the waterworks 
ereeted by the Interstate Gas Company under Ordinance No. 27 be, 
and hereby are, accepted by the city." That resolution, and the 
actual acceptance and use of the works by the city, was as perfect 
and complète an acceptance of this proposition of the gas companj' 
as it was possible for the city to hâve made. It was conclusive évi- 
dence that the minds of the parties had met upon the terms of a con- 
tract set forth in the ordinance, and from that time forth, if not be- 
fore, the contract became complète and irrévocable. There is no 
escape from this conclusion on the ground that the city could offer 
and accept this contract by ordinance only. The législature granted 
to the city full power and authority to contract for the construction 
of thèse waterworks, and it nowhere prescribed the mode by wMch 
the city should authorize or mate the contract It is common learn- 
ing that where a statute authorizes action by the législative body of 
a city, and does not require such action to be taken by ordinance, it 
may be taken by a vote upon a motion or by the passage of a resolu- 
tion. Smalley v. Yates, 36 Kan. 519, 524, 13 Pac. 845, 848; Board 
V. De Kay, 148 U. S. 591, 595, 598, 599, 13 Sup. Ot. 706,' 708, 709; 
Brady v. City of Bayonne (N. J. Sup.) 80 Atl. 968; Oourter v. Board, 
54 N. J. Law, 325, 329, 23 Atl. 949, 950; City of Green Bay v. 
Brauns, 50 Wis. 204, 207, 6 N. W. 503, 504; 1 Dill. Mun. Corp. (4th 
Ed.) § 307, and notes; State v. Jersey City, 27 N. J. Law, 493; But- 
ler V. Passaic, 44 N. J. Law, 171 ; Merchants' Union Barb-Wire Co. 
V. Chicago, B. & Q. Ey. Co., 70 lowa, 105, 108, 28 N. W. 494, 495; 
Sower V. City of Philadelphia, 35 Pa. St. 231; San Francisco Gas Co. 
V. City of San Francisco, 6 Cal. 190; First Municipality v. Cutting, 
4 La. Ann. 335; City of Crawfordsville v. Braden, 130 Ind. 149, 28 
N. E. 849; McGavock v. City of Omaha, 40 Neb. 64, 82, 58 N. W. 
543, 549; Arkadelphia Lumber Co. v. Arkadelphla, 56 Ark. 370, 
372, 19 S. W. 1053, 1054; State v. Barbour, 53 Oonn. 76, 22 Atl. 
686; Mcoll v. Sands, 131 N. Y. 19, 23, 29 N. E. 818, 819; State v. 
Henderson, 38 Ohio St. 644; Green v. City of Cape May, 41 N. J. Law, 
45, 47, 48. There is nothing in Newman v. City of Emporia, 32 
Kan. 456, 4 Pac. 815, in confliot with this rule. That case simply 
held that where a charter requires certain acts to be done by ordi- 
nance, they cannot be done by resolution. Board v. De Kay, 148 
XJ. S. 591, 598, 599, 13 Sup. Ct. 706, 709, 710. Nor is there any 
restriction upon the action of the city council of Arkansas City in 
entering into this contract in the proviso to section 799 of General 
Statutes of Kansas, 1889. Carleton v. City of Washington, 38 Kan. 
726, 17 Pac. 656. The resuit is that the city of Arkansas City made 
an irrévocable contract with the Interstate Gas Company, the terms 
of which are evidenced by Ordinance No. 27, and that none of the 
provisions of that contract which are in question in this suit are in- 
valid on the ground that the city exceeded its powers in making the 
contract. 
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A. single question remains. Is the city liable to pay to the re- 
ceiver any rental for the use of the 129 hydrants located upon the 
mains of the waterworks and their extensions after September 1, 
1886, under the ordere of its council? The bank, the complainant in 
this suit, insists that the court below erred in considering this ques- 
tion at ail in this suit upon the application of the receiver without 
pleadings, and that its ândings and decree in this regard should be 
reversed on this ground. The majority of the court are of the opin- 
ion that the court acted rightly in not allowing a recovery in this 
suit for any of the extra hydrant rentals, and that the question of 
the liability of the city for such hydrant rentals should be left to be 
determined hereafter unalïected by any of the proceedings in this 
suit, if any person shall hereafter demand against the city a right 
to such rentals. The writer of this opinion is unable to concur in 
that Tiew, nor do the majority of the court concur with him in the 
vlews expressed in the remainder of this opinion. It seems to him 
that the contention of the bank that the court erred in considering 
and determining this question at ail without pleadings, on a mère 
motion of the receiver for an order of the court directing the city to 
pay the rentals should not now be sustained. It is made for the 
flrst time in this court. The course of proceedings in the court be- 
low was this: On the motion of the bank that court had rendered 
a decree which provided that the city should pay to the receiver the 
rental flxed by the contract on the 50 hydrants ordered by the orig- 
inal ordinance, and that the bank and the receiver might apply to 
the court for orders for the payment of ilie rental of the additional 
hydrants. Under this decree the receiver made an application for 
fiuch an order by motion. No objection was made to this method of 
presenting the question. A large amount of testimony was taken, 
a full hearlng was had upon the application, and the court decided 
It upon its merits. It is true that the record does not, in tenns, state 
that the bank appeared at this hearing, but it does show that the re- 
ceiver was appointed on its application; that the attomeys of the 
bank were the attomeys of the receiver; that, as such attorneys, they 
conducted the examination of the witnesses upon this hearing, and 
that no objection was interposed by them, or by any of the parties 
to this suit, to the disposition of this matter made by the court, either 
because no pleadings had been flled, or on any other ground whatever. 
The court below would undoubtedly hâve required pleadings aad 
the framing of issues hère, if any party in interest had requested 
it. The record conclusively shows that no one was eurprised upon 
the trial of this issue by the lack of pleadings, that the attorneys 
and the parties who participated in It perfeotly understood the is- 
sues, and that the receiver and the city tried the question in dispute 
ont upon the merits, and obtained Its décision. The complainant, 
whose attorneys, as représentatives of the receiver, made the motion 
for this hearing, and pressed it to a décision, was bound to take no- 
tice of thèse proceedings, and to place its objection to them, if it 
had any, before the trial court. It conid not lie dormant until that 
court had investigated and decided the issue, and then adopt the dé- 
cision, if favorable, and repudiate it, if fatal, to its olaim. It ia 
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now too late for it to présent this objection for the flrst time in this 
court Moreover, the question decided by tbe court below was ger- 
mane to tlie issue in this suit, and its décision was necessary to a 
full détermination of the rights of the parties to the suit in the sub- 
ject-matter of the action. The mortgage provided that, in case of 
default, the trustée, by itself or a receiver appointed by the court, 
should take possession of the waterworlcs, operate them, and collect 
the income thereof. The bill prayed that the receiver should hâve 
power to collect of the city the rentals due under Ordinance No. 27. 
The order appointing the receiver directed him to collect ail hydrant 
rentals due from the city for the use of the water. The question as 
to the amount of thèse rentals due arose between the défendant city 
and the receiver. Perhaps the latter might hâve brought an action 
against the défendant to recover thèse rents, but the necessary parties 
to such an action were already in the court below, and another suit 
to détermine that question was oertainly unnecessary. Possibly, 
the défendant city might hâve objected to this method of treating 
this question, but it did not do so. It consented to its trial by the 
court below, and now demands its décision hère upon the merits. 
The receiver and the défendant very properly tried the dispute upon 
its merits before the court, which already had jurisdiction of the 
subject-matter and of the parties, and that court heard and decided 
it. The settled rule in equity is that, "having properly acquired ju- 
risdiction over the subject-matter for a necessary purpose, it was the 
duty of the court to proceed and do final and complète justice be- 
tween the parties, where it could as well be done in this court as by 
proceedings at law." Tayloe v. Insurance Oo., 9 How. 390, 404. 

I turn to the merits of the question. The city of Arkansas City 
made a contract with the Interstate Gas Company for the lease of 
hydrants from the System of waterworks to be constructed by the 
latter company. The gas company agreed to erect the necessary 
Works, to lay 3^ miles of water pipes of speciûed dimensions, and 
to connect 50 hydrants therewith, or any number above that amount 
that should be ordered by the city council, and to place them wher- 
ever the city should direct, "provided, that whenever the additional 
hydrants so ordered shall necessitate an extension of the mains be- 
yond three and one-half miles, the number of hydrants so ordered or 
the private consumption to be secured or jointly are suificient to 
justify the additional outlay." Sections 2, 5. The contract pro- 
vided that the water pipes on the extensions beyond the 3^ miles 
should "be of any size not less than four inches in diameter, laid as 
the city may direct." Section 6. The city agreed by the contract 
to pay the sum of Î60 per annum for each of the flrst 50 hydrants to 
be erected, "as well as for every additional hydrant in excess of said 
number during the term of this contract." Section 9. From time 
to time, after the original works were erected, the city ordered thèse 
worlîs extended, and directed additional hydrants to be erected, or 
duly accepted offers to extend the works, and to erect additional 
hydrants made by the gas company, or by its successor, the water 
company, until there were about 13 miles of pipes and 179 hydrants 
in the System. The extensions were made with pipes four inches in 
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diameter and each of the additional 129 hydrants was located and 
ereoted by the order of, and under the direction of, the city council, 
and every one of them was duly accepted and used by the city. Some 
of the orders for thèse additional hydrants prorided that the city 
would pay but $30 per annum rent for the flrst three or five years of 
their service, and the city paid rent for each of them from the time 
of their acceptance until the first day of October, 1891. Since that 
day it has continued to use the hydrants as before, but it ref used to 
pay any rent for them on the ground that they were not efficient in ex- 
tinguishing flres. The évidence on which this claim is based conclu- 
siyely shows that, if they were not efficient, it was not because the 
waterworks were not maintained in as efficient a condition as when 
thèse hydrants were accepted, but it was solely because the mains on 
the extensions were too small, and the hydrants were badly located. 
The city is driven by this évidence to this position : To défend against 
its liability for thèse rents, it must maintain that if, on account of 
the size of the mains and the improper location of the hydrants, they 
cannot stand the test prescribed by section 9 of the ordinance, as the 
condition précèdent to the acceptance of the original plant and the 
flrst 50 hydrants, the city is under no obligation to pay for their use. 
The évidence was, in effect, that streams of water could be thrown 
from thèse hydrants to only about half the height required of the flrst 
50 hydrants by section 9, and upon this ground the court below held 
that the city was not liable to pay for the use of the additional hy- 
drants. Is this the légal efEect of this contract? Could this city 
order the extension of thèse 4-inch mains of the water company, 9^ 
miles, and the érection of 129 additional hydrants, under the contract 
evidenced by Ordinance No. 27, accept them ail as sufficient and effi- 
cient, and, after acquiring the beaieflt of the extension, and paying rent 
for the hydrants two or three years, continue to use them without any 
liability to pay for their use? It is undoubtedly true that if, after 
the construction and acceptance of the extension and the additional 
hydrants, they deteriorated in value or usefulness, the damage sus- 
tained from that fact might be offset against the rental, and, if they 
became utterly useless, the damage would be more than if the dété- 
rioration was smaJl. But, even in such an event, the city could 
hardly entirely offset the rental by damage, as long as the extensions 
supplied sufficient water to the inhabitants for domestic and sprink- 
ling purposes. In such a case, as the city would hâve obtained the 
beneflts of a substantial performance of the eontraot, it could not 
make an absolute défense against the payment of the rental. The 
complainant would be entitled to its rental less the damage sustained 
by the failure of the water company to completely perform the con- 
tract. German Sav. Inst. v. De La Vergue Refrigerating Mach. Co., 
17 0. C. A. 34, 37, 70 Fed. 146, 150, and cases cited; Wilev v. Inhab- 
itants of Athol, 150 Mass. 426, 435, 23 N. E. 311, 316, and cases cited. 
But this question does not arise in this case. The testimony is un- 
disputed that the hydrants are as efficient and the extensions are as 
sufQcient as they were when the city accepted them, and that their 
inefficiency results from the fact that the pipe used for the extensions 
was too small to supply the large number of hydrants located upon 
V. 76F.no. 3 — 19 
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them under the direction of tàe city, and thât some of the hydrants 
were located on dead ends of the mains, where it is impossible to 
drive a forceful stream through them. Now, how can this fact re- 
lieve the city from liability for the rent when it was the city itself 
that directed the laying oif the four-inch pipe, located the hydrants 
upon it, accepted the hydrants as sufiScient, and obtained the use of 
most of them for some years at half priée? 

There is another considération that must not be overlooked in con- 
struing this contract. It is not contended that the extensions and 
hydrants are not suflacient to fumish ail the water required for sprink- 
ling and ail domestic purposes and for ail pnblic purposes except the 
ertinguishment of Ares. Now, the extingnishment of Ares in a city 
is not usually the main inducement for, or the cMef benefit of , a Sys- 
tem of waterworks. Such a System conduces to the health, comf ort, 
and pleasure of the inhabitants of a city a thousand times where it 
extinguishes a flre once. I venture to say that it was not so much 
the need of water to extinguish Ares on the streets along this 9^ miles 
of extensions as it was the want of water by the résidents upon those 
streets for domestic purposes that induced the city council to order 
them. Nor can there be much doubt that they never would hâve 
been laid without the contract of the city to pay rental upon thèse 
additional hydrants. There are generally many streets in a smaJl 
city where the private consumption of the water will not warrant the 
necessary expansé of extending the mains, and yet the health and 
comf ort of the inhabitants compel the city to make the extension. In 
such. cases it became necessary for the city under this contract to 
locate and pay for such a number of hydrants as would yield to the 
water company a sufficient revenue to warrant the expenditure, even 
though the hydrants were unnecessary for the extinguishment of 
flres. That this course might be, and probably would be, pursued, 
was evidently contemplated by the parties to this contract, for it pro- 
vided, by section 5 of the ordinance, that, in case extensions were 
directed, the number of hydrants ordered, or the private consumption, 
or both, should be sufficient to justify the expense. A careful read- 
ing of ail the testimony in this case points unmistakably to the con- 
clusion that the real objection to the payment of the rental for thèse 
hydrants is that the city now flnds that it ordered more hydrants 
than it is now willing to pay for. But it made its own bargain, and 
it is no défense to its enforcement that it bought too much, or prom- 
ised to pay too high a priée for its lease. 

Bearing in mind now how important a part of the considération for 
this rental the supply of water for domestic purposes for the résidents 
along thèse extensions must hâve been, and the fact that the supply 
for those purposes was ample, that the extensions and additional hy- 
drants are as efficient for the extinguishment of flres as they were 
when the hydrants were accepted, and that the only reason they are 
not more efficient is because the extensions were made with pipe that 
was too small and the hydrants were improperly located, under the 
direction and with the approval of the city itself, let us inquire what 
provision of this contract required the water company to maintain a 
higher degree of efficiency, or relieved the city from paying for the 
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water it used from thèse additional hydrants. On this subject the 
contract provides that the gas Company is given the exclusive privi- 
lège of laying its pipes in the city to conduct water on condition that 
it maintains its works and additions in successful opération (section 
2); that it shall erect a complète System of waterworks of suflEicient 
capacity to fumish at ail times ail the v^ater necessary for use in 
said city for the prompt extinguishment of Ares and for sprink- 
ling and other public and domestic purposes (section 3) ; that it shall 
lay 3^ miles of pipe of the dimensions specified in the ordinance, suffl- 
cient to secure at ail places within said 3^ miles a sufficient water 
supply, as well for public as domestic use, and shall erect 50 hydrants 
thereon, and as many more as may be ordered by the city under 
certain restrictions, and shall place them where the city authorities 
direct (section 5); that the pipe used on the extensions may be of 
any size not less than four inches in diameter (section 6) ; that for 21 
years the city will pay the sum of $60 per annum for each of the 50 
hydrants required to be placéd on the original System "as well as 
for everj additional hydrant in excess of said number during the 
term of this contract: • * * provided, however, that the mayor 
and city council of Arkansas City, Kansas, shall not be bound to ac- 
cept such fif ty hydrants for the use of the city before a thorough test 
is made to prove that the works erected by the Interstate Gas Com- 
pany, its successors or assigns, under this ordinance, are in perfeci 
working order and are able to throw simultaneously four (4) streams 
of water from any four hydrants to be designated by the mayor and 
city council through one hundred f eet of two and one-half inch rubber 
hose and one-inch ring nozzle at least sixty-five (65) feet high from 
stand pipe alone and eighty (80) feet high by direct pressure of 
pumps." Thèse are ail the provisions of the contract upon this sub- 
ject. They hâve ail been substantially performed, except that the 
additional hydrants will not stand the test prescribed in the proviso 
just quoted. But there is nothing in that proviso, or elsewhere in 
the contract, which makes the compliance with that test a condition 
précèdent to the acceptance of, or the payment of the rental for, the 
additional hydrants. On the other hand, the proviso expressly re- 
stricts this test to the first 50 hydrants, and by its very terms ex- 
cludes ail others from it. Moreover, it reads that the city "shall 
not be bound to aocept such flfty hydrants," and, even if it covered 
the additional hydrants, their acceptance by the city would bave 
waived this proviso. It provided only that the city was not bound 
to accept them unless they complied with the test. But the city did 
accept them, and that was an end of the matter, and the liability 
for the rent accimed. It seems clear, however, upon a view of the 
entire contract, that this proviso had no référence to the additional 
hydrants. This conclusion is forced upon the mind by the fact that 
the proviso is expressly limited by its terms to the original 50 hy- 
drants, by the fact that it is practically impossible to extend such a 
System of waterworks, as that hère in question, 9| miles, with mains 
only 4 inches in diameter, and with as many large hydrants upon 
them as were ordered in this case, and then to maintain throughout 
the efficiency prescribed in this proviso, by the fact that the city 
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obtained the use of many of thèse hydrants from three to five years 
for one-half the rentaJ of the original 50, and a lower price imports 
less efBciency, and by the fact that the city ordered the extensions 
«0 made and accepted the hydrants so constructed, although they 
never were more nearly able to comply with the test than they now 
are. The last considération alone ought to be conclusive of this 
question. Thèse parties construed this contract themselves before 
any controversy arose over it. One party constructed, and the other 
accepted, under the contract, pipes and hydrants, wliich could not 
Btand the test of section 9 of the ordinance. They thereby them- 
selves held that such test had no relevancy to the extended pipes and 
additional hydrants, and their view was undoubtedly right. "In an 
executory contract, and where its exécution necessarily involves à 
practical construction, if the minds of both parties eoncur, there can 
be no great danger in the adoption of it by the court as the true one." 
City of Chicago v. Sheldon, 9 Wall. 50, 54; Toplifï v. Topliff, 122 U. 
S. 121, 131, 7 Sup. et 1057, 1062; Leavitt v. Investment Co., 12 U. 
S. App. 193, 4 C. C. A. 425, and 54 Fed. 439, 444. 

What, then, was the eflect of the acceptance by the city of the ex- 
tensions and additions to thèse works and its use of the hydrants 
slnce 1887 or 1888, upon its défense to thèse rentals that the size of 
the pipe ordered to be laid by it was too small, and that the hydrants 
locatéd by it were improperly placed? It was absolutely fatal to 
any such défense. The faults in the construction of thèse extensions 
and hydrants were patent. They were apparently due as much to 
the action of the city as to that of the water company. The accept- 
ance and use for years without protest of a building, a System of 
buildings, or a plant, under a contract for its construction and lease, 
is a complète waiver of ail patent defects in the location or con- 
struction thereof. In National Waterworks Co. v. Kansas City, 10 
0. C. A. 653, 666, 62 Fed. 853, 866, Mr. Justice Brewer, speaking for 
this court, said of a claim by tbe city for damages in that case on ac- 
count of the inefflciency of the waterworks fumished by the lessor: 

"It [the city] has for many years recognized and accepted this 
waterworks system as having been constructed in full compliance 
with the demands of the contract, and it is now too late to repudiate 
such récognition." 

In Burlington Waterworks Oo. v. City of Burlington, 43 Kan. 
725, 23 Pac. 1068, the suprême court of that state held that the city 
could not défend against an action for the rental of waterworks on 
the ground that the water was not good, after it had accepted the 
Works and the water had been used by the city and its inhabitants 
for about a year without protest. In Comstock v. Sanger, 51 Mich. 
497, 502, 16 N. W. 872, 875, the suprême court of that state said of 
a défense to an action for the price of lumber, that the oontracted 
quantity of the spécial sizes had not been delivered. "Any différence 
between what they had a right to demand and what they had actual- 
ly reoeived was waived by the réception without protest. This is 
a ruie of justice as well as of law. Parker v. Palmer, 4 Bam. & Aid. 
387; Chapman t. Morton, 11 Mees. & W. 534; Reed v. Randall, 29 
N. Y. 358; Manufacturing Co. v. Allen, 53 N. Y. 515; Barton v. 



ILLINOIS TRUST & SAVINGS BAKK V. CITY OF AKKANSAS CITY. 293 

Kane, 17 Wis. 37; Watkins v. Paine, 57 Ga. 50. The contract in 
law had been complied with; and though the performance was not 
exact, it had been accepted." 

There is another and a conclusive reason why this city cannot main- 
tain any of the défenses it has interposed in this suit. It is that it 
cannot accept the beneâts and repudiate the burdens of its contract. 
It is that it cannot be heard to deny the truth of the représentations 
of the existence and of the exécution of this contract, which its rec- 
ords and its conduct hâve constantly made, and in reliance upon 
which, the gas company and the water company constructed and ex- 
tended the waterworks, and the bank and the bondholders loaned 
their money. No principle is more universal in the jurisprudence of 
civilized nations, no principle is more équitable in itself, or more sal- 
utary in its effects, than that no one may, to the damage of anotlier, 
deny the truth of statements and représentations by which he has 
purposely or carelessly induced that other to change his situation. 
This principle is équitable, because it forbids the untruthful or cul- 
pably négligent deceiver from profiting by his own wrong, at the ex- 
pense of the innocent purchaser or contract or who believed him. 
It is salutaiy, because it represses falsehood and fraud. Paxson 
y. Brown, 27 U. S. App. 49, 60, 10 G. C. A. 135, 143, and 61 Fed. 874, 
881; Pence v. Arbuckle, 22 Minn. 417; Cairn cross v. Lorimer, 3 
Macq. 827, 829; Dickerson v. Colgrove, 100 U, S. 578, 582; Faxton 
T. Faxon, 28 Mich. 159; Kirk v. Hamilton, 102 U. S. 68, 75; Evans 
T, Snyder, 64 Mo, 516. This principle is as applicable to the trans- 
actions of corporations as to those of individuals. As Mr. Justice 
Campbell well said in Zabriskie v. Kailroad Co., 23 How. 381, 400, 
401, in which the suprême court held that a corporation was estopped 
to question the validity of its void guaranty, because it had permitted 
the circulation of the bonds that carried it: 

"A corporation, quite as mueli as an individual, Is held to a careful ad- 
hérence to truth in ail their dealings with mankind, and cannot, by their rep- 
résentations or silence, involve others in onerous engagements, and then de- 
feat the caleulations and claims their own conduct had superinduced." 

The Omaha Bridge Cases, 10 U. S. App. 98, 188, 190, 2 C. C. A. 
174, 239, 240, and 51 Fed. 309, 326, 327; Butler v. Cockrill, 20 C. C. 
A. 122, 73 Fed. 945. 

In a business transaction like that of procuring the construction 
of waterworks and the use of water for itself and its inhabitants, a 
municipality is subject to this principle to the same extent as a pri- 
vate corporation. The same rules govern its business transactions 
that govern the negotiations of private individuals and corporations. 
Safety Insulated Wire & Cable Co. v. City of Baltimore, 13 C. C. A. 
375, 377, 378, 66 Fed. 140, 143, 144 ; San Francisco Cas Co. v. City 
of San Francisco, 9 Cal. 453, 468, 469, 471; Columbus Waterworks 
Co. V. City of Columbus, 48 Kan. 99, 113, 28 Pac. 1097, 1102; Fer- 
gus Falls Water Co. v. City of Fergus Falls, 65 Fed. 586, 591; National 
Life Ins. Co. v. Board of Education of City of Huron. 27 U. S. App. 
244, 10 C. 0. A. 637, and 62 Fed. 778; National Tube-Works Co. 
V. City of Chamberlain (Dak.) 37 N. W. 761, 762; Com. v. City of 
Philadelphia, 132 Pa. St. 288, 19 Atl. 136; New Orléans Gaslight Co. 
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V, City of New Orléans, 42 La. Ann. 188, 192, 7 South. 559; Tacoma 
Hôtel Co. V. Tacoma Light & Water Oo., 3 Wash. St. 316, 325, 28 
Pac. 516, 519; Wagner v. City of Rock Islaad, 146 111. 139, 34 N. E. 
545; City of Vincennes t. Oitizens' GasligM Co., 132 Ind, 114, 126, 
31 N. E. 573, 577; City of Indianapolis v. Indianapolis Gaslight & 
Coke Co., 66 Ind. 396, 403; Eead v. Atlantic City, 49 N. J. Law, 558, 
562, 9 Atl. 759, 761. 

The city of Arkansas City spread upon the records of its city coun- 
cil an ordinance, approved by its mayor, which purported to be an 
offer to the gas company to pay the rentals whose recovery is sought 
in this suit, in considération that the company would construct and 
operate thèse waterworks. The company accepted the supposed of- 
fer, and at the expense of thousands of dollars constructed and oper- 
ated the works according to the terms of the ordinance, under the 
express direction of the city couneil. The city accepted the original 
plant by a resolution spread upon its records, by which the city coun- 
eil enacted that "the waterworks erected by the Interstate Gas Com- 
pany under Ordinance No. 27 be, and hereby are, accepted by the 
city." By this ordinance the city had promised to pay the gas com- 
pany and its suocessors $60 per annum as rental for eaçh hydrant 
erected thereunder. After 100 hydrants had been erected and con- 
nected with the works, and when the city was paying rental for them, 
according to this contract, the Arkansas City Water Company, the 
then owner of the waterworks, mortgaged them, and pledged thèse 
accruing rentals to secure the |150,000, to collect which this suit was 
brought. The trust deed which secures this money provided that 
only 1100,000 of the bonds secured by it should issue upon the exist- 
ing security, but that bonds to the amount of $50,000 more might be 
issued upon certiflcates that the works had, subséquent to September 
24, 1887, been so extended that the revenues from the hydrant rentals 
on the extensions would pay interest on the additional bonds. Bonds 
to the amount of $100,000 were immediately issued, and sold in open 
market, upon the faith of this contract by the city, its performance 
by the mortgagor evidenced by the acceptance of the city couneil 
and by the fact that the latter had paid the rentals under it for 14 
months without protest. How can that city now be heard to say 
to the holders of thèse bonds that ail thèse représentations were 
faJse, that it had no power to make this contract, or that it never 
made it, or that it was never performed, when it still continues to 
take and use the water from the hydrants? It cannot. The su- 
prême court of Kansas, in placing its seal of condemnation upon a 
proposition to sustain a like défense in Columbus Waterworks Co. v. 
City of Columbus, 48 Kan. 99, 113, 28 Pac. 1097, 1102, said: "To hold 
the latter proposition, when the parties cannot be placed in the same 
condition they were in when the contract was executed, would be a 
violation of the plainest rules of good faith." 

But this is not ail. After this mortgage was made, the city couneil 
of this city, by motions duly carried and resolutions properly passed, 
accepted 75 additional hydrants, erected upon extensions of thèse 
works made under its orders, and its city clerk certiiied over the seal 
of the city that thèse hydrants had been erected and accepted by 
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the city upon extensions of the plant made after September 24, 
1887, according to the provisions of the original ordinance, and that 
certain rentals had accraed thereon from the city, which were sufS- 
cient in amount to pay the interest on the remaining |50,000 of 
bonds. Thèse certiflcates were presented to the trustée under the 
trust deed, and in reliance upon them, and upon the records of the 
city council upon which they were based, it issued the remaining 
bonds, and they hâve been purchased by their holders. The city 
has used thèse hydrants to the présent time. How can it be heard 
to say to thèse bondholders that it is liable to pay no rent for this 
use, because the pipe on the extensions waa too small, and the hy- 
drants were improperly located? The city and the mortgagor flxed 
the size of the pipe. The city located the hydrants, and when ail 
was doue it induced the trustée and the bondholders to part with the 
money that was used to pay for them by its représentations that they 
were properly constructed to make it liable for the rentals it agreed 
to pay for their use. Upon every principle of justice and of equity, 
it is too late now for it to deny the truth of thèse représentations, 
while it retains the benefits they procured for it. It must return 
the $50,000, and interest which its acts and conduct induced the bond- 
holders to part with before it can be heard to say that the représenta- 
tions they made were false. 

Ail the issues presented in this case that are worthy of extended 
considération hâve now been disposed of. The questions presented 
by the appeal of the receiver hâve become immaterial, and need no 
considération, because the decree must be reversed, and the questions 
he sought to présent hâve been determined in the considération we 
hâve given to the appeal of the bank. Ail questions conceming the 
validity of the mortgage and the title to be acquired under it are 
foreclosed by the purchase of the property from the mortgagor, sub- 
ject to the mortgage, by the city. The city now stands in the shoes 
of the mortgagor as to ail the mortgaged property, and is bound in 
good faith to préserve, maintain, and apply the waterworks and their 
income as a primary fund sacredly pledged to the payment of the 
mortgage debt. Kiipatrick v. Haley, 27 U. S. App. 752, 13 C. G. A. 
480, 483, 484, and 66 Fed. 133, 136, 137; Drurv v. Holden, 121 Hl. 
180, 18 N. E. 547; Byington v. Fountain, 61 lowa, 512, 16 N. W. 534. 

The Ordinance No. 304, by which the city in terms repealed Ordi- 
nance No. 27, on which the contract for the waterworks was founded, 
was, of course, void as against the trustée and the bondholders, be- 
cause it impaired the obligation of a contract. 

The court is unanimous in the opinion that the decree below must 
be reversed, and that, in addition to the ordinary provisions for the 
foreclosure of a trust deed and the sale of the property covered by it, 
the decree should adjudge the existence and validity of the contract 
between the city and the gas company and its successor, the water 
Company, the terms of which are disclosed by Ordinance No. 27, the 
érection by the gas company, the due acceptance by the city. and its 
liability to pay the rental for the original 50 hydrants, according to 
the terms of that ordinance. It should adjudge that the receiver 
is entitled to receive the rents of thèse 50 hydrants from the city of 
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Arkansas City from October 1, 1891, until he delivers the plant to a 
purchaser under tlie decree. It should detennine the amount of 
those rents to the time of the entry of the decree, and should order 
their immédiate payment to the receiver by the city. In accordance 
with the opinion of the majority of the court, the decree should leave 
the question of the liability of the city for the rental of the additional 
129 hydrants undetermined and unaffected by thèse proceedings, so 
that it may be subsequently litigated by the receiver, the purchaser 
at the sale, or any other person who shall demand of the city the right 
to thèse rentals. 

Let the decree be reversed, with costs against the city of Arkan- 
sas City in No. 672, and against Hopper, receiver, in No. 673, and let 
the case be remanded, with directions to the court below to enter a 
decree in conformity with the opinion of the court. 



LOUISVILLB TRUST CO. v. CITÏ OF CINCINNATI. 

(Circuit Court of Appeals, Slxth Circuit. October 5, 1896.) 

No. 426. 

Ras JUDICATA. 

A mortgagee o( street-rallroad franchises is not coneluded by a decree 
affecting their validlty to which the mortgagor only was a party. 
IJ'EDBRAi. Court— FoLLOWiNO State Décision. 

Where a contract or obligation has been entered upon before there bas 
been any judicial construction of a state statute upon whlch the contract 
or obligation dépends by the highest court of the state, a fédéral court 
obtaining jurlsdiction of a question touchlng the validlty, effect, or obliga- 
tion of such a contract will, while leaning to an agreement with the state 
court, exercise an independent judgment as to the validlty and meaning 
of such contract, and will not neeessarily follow opinions of the state court 
construing such statute, If such décisions were rendered after the rights 
Involved in the controversy orlglnated. 
Inclinbd Plane Railway— Ohio Statutes. 

Act Ohlo March iiO, 1877, § 1, provided that an inclined plane railway 
Company organized under Act May 1, 1852, should hâve power to hold, 
lease, or purchase, and maintain and operate, such portion of any street 
rallroad leading to or connected with it as mlglit be necessary for its 
business, "upon the same terms and conditions on whlch it holds, main- 
tains and opérâtes its Inclined plane." Held, that the "terms and condi- 
tions" referred to were those contained in the act of 1852, and that the 
later act did not extend the term of any street grant owned by such a 
Company, nor, beeause, in Ohio, there is no limit to the duration of a cor- 
poration, confer upon it a perpétuai right to continuously occupy the 
streets upon which it then had tracks, and any other streets occupied by 
the Unes of other companies which might be thereafter leased or pur- 
chased. 
Same. 

The later act had the effect of validating any previous grants or con- 
tracts under which an Inclined plane railroad company then maintained 
and operated any street railroad leading to or connected with it. 
Stbebt Rail ways— Grant of Franchises. 

A grant by the législature to the local authorlty of the right to impose 
terms and conditions upon a railroad company seeking to occupy any 
public street or highway, and to exclude It altogether unless resort be had 
to condemnation, impliedly glves the right to limlt the duration of such 
occupancy. 
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6. Samb— DuEATioN op Term. ,. .^ - . 

The fact that the corporate llfe of a corporation Is for an unlimited term 
does not abridge Its capacity to accept a grant of a street franchisft for a 
shorter term. 
If Specia-Li Aot 

Act OhloMarch 30, 1877, applying to ail Inclined plane raUroad com- 
panies organized under Act May 1, 1852, and conflrmlng ail eueli companles 
in thelr ownershlp and opération of street rallroads, so far as sueh main- 
tenance and opération liad been invalld by defect of power, Is not invalid 
as a spécial law. 
8. Stkbet Railwats— Abandonment of Franchise. . 

The failure for over 20 years to operate a rallway on certain streets m- 
cluded in a franchise granted raises a presumption of an abandonment of 
the grant so far as concerns those streets. 
0. Samb— EsTOPPKL of City. 

Act Ohio March 30, 1877, provided that no motive power other than ani- 
mal should be used upon any street railroad held or acquired thereafter 
by an inchned plane railway without the consent of the board of public 
Works In any city having such a board. Held, that the fact that a company, 
acting under resolutions of the board of public works giving its consent 
thereto, expended large sums in changing the motive power from horse to 
electricity, did not estop the city from denying the company's right to oc- 
cupy the streets, nor operate as an estension of expired grants of fran- 
chises; the law at the time requiring grants of street franchises to be 
made by.city ordinance. 

10. Evidence— JnmciAL Keoord. 

The judge of the circuit court may, in order to détermine his power to 
grant relief in regard to certain property, consider the record of proceed- 
ings in that court wherein a receiver was appointed for the property. 

11. Courts- CoNFLicT op Jdbisdiction. 

A State court bas no power to issue process against property already 
in the hands of a receiver appointed by the fédéral court. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This suit involves the validlty and duration of the street franchises claimed 
by the Cincinnati Inclined Plane Railway Company, a corporation organized 
and eslsting under the laws of the state of Ohio, and owning and operating 
a Une of street railway occupying certain streets in the city of Cincinnati. 
The street grants claimed and occupied by the said railway company are held 
and claimed under and by virtue of acts of the législature of Ohio and ordi- 
nances of the city of Cincinnati. The questions arise under an original bill 
filed by the Louisville Safety-Vault & Trust Company, a corpoi-ation organ- 
ized and existing under the laws of the state of Kentucky. The complainant 
company is the trustée under a mortgage executed by the Cincinnati Inclined 
Plane Railway Company, January 1, 1880, duly recorded. This mortgage was 
made for the purpose of securing an issue of $500,000 in negotiable bonds, 
the principal being payable in 1914, with interest coupons attached, payable 
semiannually. Of thèse bonds $375,000 hâve Ijeen issued and are in the hands 
of unknown holders, for value. The remainder are held by the complainant 
trust company for the purpose of taking up a prier mortgage made by the same 
company and secured upon the same property. The property mortgaged em- 
braces ail of the property of the mortgagor company, induding its street fran- 
chises, rights of way, leases, contracts, iron rails, street cars, and equipments 
of every kind and character. The bill allèges, and the fact is, that the value 
of the property mortgaged consists principally in its street franchises and 
rights of way; that, aside from the value of the iron rails, forniing a fixed 
traek upon the streets of the city, the rolling stock and other eqnlpment of 
the company is of comparatively small value, and whoUy Insufflcient, if re- 
moved from the streets of Cincinnati, to secure the bonds outstanding. The 
bill allèges that the défendant, the city of Cincinnati, dénies the right of said 
Cincinnati Inclined Plane Railway Company to further occupy the street» 
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of the City with Is rails and equipment, and claims that tlie sald railway 
Company is a trespasser upon tlie streets mentioned in ttie bill and is unlaw- 
f ully maintainlng and operating its line of street railway thereon, and through 
Its oflaeers and agents threatens to remove said tracts and appliances for the 
opération of tlie cars thereon, and to grant the right to use the same to a 
rival Company holding and operating a parallel competlng Une In said clty. 
The bill charges that the actings and doings of the sald défendant are wholly 
unlawful and contrary to equity and good conscience; that they are very hurt- 
ful to said railway company's crédit and business, and tend greatly to depre- 
ciate its bonds in the market and destroy the securlty thereof, and thereby 
cripple it in its abillty to serve the public; and that, if permitted to remove 
its tracks f rom the streets, as It threatens to do, It wlU almost wholly destroy 
the securlty conveyed to the complainant, and upon the falth of which the 
bonds of the said company hâve been negotiated. The biU sets eut the charter 
and other provisions made by the législature of Ohio and the ordinances of 
the City of Cincinnati under which the said inclined plane railway company 
ciaims a right to continue the exercise of its franchises as a street-railway 
company upon the streets of Cincinnati, and insists that its sald street rlghts 
are perpétuai, or are at least for a term not yet expired, and prays that the 
City be restrained from Its threatened acts of destruction, and from grantlng 
to any other company the street franchises lawfully owned and exerclsed by 
the said mortgagor company. The answer of the clty Is In substance an as- 
sertion that the street rights of the sald inclined plane railway company were 
elther invalid, as hating been granted without authorlty, or hâve expired by 
limitation, and Insists that the said company no longer has any légal right to 
occupy the streets In controversy with its tracks, equipments, etc. It sets ont 
that this contention has been heretofore the subject of a direct lltigation be- 
tween the city and the mortgagor corporation, and that in said suit It has been 
determined flnally that certain of the street rights claimed had expired by 
limitation, and that certain other street grants claimed had never been law- 
fully granted and were vold; that in said suit it was adjudged that the said 
company had no longer a right to occupy the controverted streets against the 
wlll of the city; and that an injunctlon had been awarded to prevent the 
further occupation thereof, though this Injunctlon had been suspended until 
further direction of the court. The decree thus relied upon as an answer to 
the bill of the complainant was pronounced in the case of City of Cincinnati 
V. Cincinnati Inclined Plane Ry. Co., at a gênerai term of the superior court 
of Cincinnati, and is reported In 30 Wkly. Law Bul., at page 321 et seq. An 
appeal was taken from that decree to the suprême court of Ohio, and there 
affirmed, "for the reasons stated in the opinion of the superior court." See 
52 Ohio St. 609, 44 N. E. 327. The answer further insists that, whether the 
United States courts are obllged to follow the opinion of the suprême court in 
the case cited or not, the conclusions therein reached were right and proper, 
and that, If this court shall exercise an Independent judgment in respect to 
the validity, estent, and duration of the street franchises claimed by the in- 
clined plane railway company, the opinion of the suprême court of the state 
properly Interprets the street contracts of that company, which is therefore a 
trespasser upon the streets, and subject to be removed as such. Upon the 
final hearing the circuit court dismissed the bill. 73 Fed. 716. 

Humphrey & Davie and St. John Boyle (E. A. Ferguson, of coun- 
sel), for appellant. 

Fred. Hertenstein and W. H. Whittaker (John 0. Healy and J. D. 
Brannan, of counsel), for appellee. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge, after making the foregoing statement 
of facts, delivered the opinion of the court. 

The questions involved are as to the extent, validity, and dura- 
tion of the contract rights of the Cincinnati Inclined Plane Rail- 
way Company under which it occupies, with its tracks, pôles, wires. 
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and other equipment, certain streets of the city of Cincinnati, and 
upon wMch it maintains and opérâtes a street-car line. That thèse 
Street easements originate in certain statutes of the state of Ohio 
and certain ordinances of the city of Cincinnati does not affect their 
character as contracta entitled to the protection afEorded by the con- 
stitution of the United States. The grant of a right to enter upon 
and occupy a public street with the necessary tracks, pôles, wires, 
and equipment of an electric street raiiway is a grant of a typical 
easement in property, and as such is a contract right capable, in 
the absence of express restrictions, of being sold, conveyed, assigned, 
or mortgaged, and is, therefore, a right entitled to ail the protec- 
tion afforded other property or contract rights. Such a grant, as 
we had occasion to décide in Détroit Citizens' St. Ry. Oo. v. City of 
Détroit, 22 U. S. App. 570-580, 12 C. C. A. 365, 372, and 64 Fed. 628, 
635, may be for a term longer or shorter than the corporate life of the 
Company receiving it, the duration of the estate being dépendent 
upon the terms of the grant and the power of the grantor to make 
it. We then said that there was "nothing in the nature of the 
property rights involved in a grant of an easement in the streets 
for street-railway uses which distinguishes it from other property 
acquired by a corporation in the exercise of its franchises." In 
Railroad Co. v. Delamore, 114 U. S. 501, 5 Sup. Ct. 1009, it was 
held that a grant hj a municipal corporation to a raiiway Com- 
pany of a right of way through certain streets of the city, with the 
right to construct its raiiway thereon and maintain and occupy them 
in its use, is a franchise which may be mortgaged, and would pass 
to a purchaser at a sale under a foreclosure of the mortgage. There 
is nothing in the law of Ohio which in any way contravenes the 
right of a raiiway company to mortgage its street easements, or 
which would prevent such easements from passing to a purchaser 
at foreclosure sale. It therefore follows that the complainant un- 
der the mortgage mentioned has acquired the substantial right in 
the street easements of the mortgagor company, and cannot be de- 
prived of this security by a proceeding directly impeaching their 
validity and duration without being made a party thereto. It is 
true that a grantor can transfer no greater estate or interest than 
he has, and that the title in the grantee's hands must be subject to 
ail the burdens and limitations which rested upon it at the time of 
the conveyance. But in Keokuk & W. E. Co. v. Missouri, 152 U. 
S. 301-314, 14 Sup. Ct. 592, 597, Mr. Justice Brown in delivering the 
opinion of the court, said : 

"While a mortgagee Is privy in estate with a mortgagor as to actions begun 
before the mortgage was given, he is not bonnd by judgments or decrees 
against the mortgagor In suits begun by third parties subséquent to the exécu- 
tion of the mortgage, unless he or some one authorized to represent him, 
lilje the trustée of a mortgage bondholder, is made a party to the litigation, 
although It would be otherwlse If the mortgage were executed pending the 
suit or after the decree." 

See also, Campbell v. Hall, 16 N. Y. 575; Hassall v. Wilcox, 130 
U. S. 493, 9 Sup. Ct 590; Trust Co. t. Folsom (decided by this 
court at this term) 75 Fed. 929. 
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The mortgage under which the complainant is the trustée was 
executed before the suit in the state court was begun, and we 
think there is no reason why a mortgage of property interests, such 
as the Street grants claimed by the mortgagor company, should be 
concluded by a decree to which only the mortgagor was a party, 
than if the mortgage had been on a différent character of estate. 
Baltimore Trust & Guarantee Ck». v. Mayor, etc., of City of Balti- 
more, 64 Fed. 153. 

The learned counsel for the city hâve not relied upon the decree 
of the state court as an adjudication binding upon the complainant, 
but they hâve insisted that the opinion of the Ohio suprême court 
in the case of City of Cincinnati v. Cincinnati Inclined Plane Ky. Co. 
is to hâve much the same efifect, and as effectually prejudges the 
question hère involved, as if the city of Cincinnati had made the 
présent complainant a party défendant to that suit. The conten- 
tion is that it is the duty of this court to accept that opinion as a 
conclusive construction of the charter powers of the city of Cincin- 
nati, and of the Cincinnati Inclined Plane Raiiway Company, and 
likewise a conclusive interprétation of the scope, effect, and dura- 
tion of the varions contracts or ordinances under which the mort- 
gaged easements and franchises originated. If this be true, the 
constitutional right of the complainant, as a citizen of a state other 
than Ohio, to hâve its rights as a mortgagee deflned and adjudged 
by a court of the United States is of no real value. If this court 
cannot for itself examine thèse street contracts, and détermine their 
validity, effect, and duration, and must follow the interprétation 
and construction placed on them by another court in a suit begun 
after its rights as mortgagee had accrued, and to which it was 
not a party, then the right of such a mortgagee to hâve a hear- 
ing before judgment and a trial before exécution is a matter of f orm 
without substance. The better forum for a suit or so situated would 
be a court of the state. Upon appeal to the suprême court its for- 
mer opinion might be reconsidered, and judgment rendered accord- 
ing to right and justice, notwithstanding a former erroneous opin- 
ion interpreting the same législative acts and construing the same 
contractual ordinances. But it is said that the questions hère in- 
volved are as to the validity and proper interprétations of Ohio 
statutes, Ohio charters, and local city ordinances, and that the su- 
prême court of the state is pre-eminently the proper tribunal for 
the détermination of ail such questions, and that the courts of the 
United States accept the interprétation of a state statute by the 
highest court of the state as settling its validity and meaning; and 
the cases of Leffingwell v. Warren, 2 Black, 599; Norton v. Shelby 
Co., 118 U. S. 425, 6 Sup. a. 1121; In re Duncan, 139 U. S. 449, 
11 Sup. et. 573; City of Détroit v. Osbome, 135 U. S. 492, 10 Sup. 
et. 1012; Eailroad Oo. v. Eoberson, 22 U. S. App. 187, 9 0. 0. A. 
646, and 61 Fed. 592; Nason's Adm'r v. Eailroad Co., 22 U. S. 
App. 220, 9 C. C. A. 666, and 61 Fed. 603; Sanford v. Poe, 37 
U. S. App. pp. 379, 16 0. C. A. 305, and 69 Fed. 546,— as well as other 
cases of the same character, are cited to support this contention. 

The gênerai rule touching the duty of United States courts to 
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adopt and follow the construction of state statutes, announced by 
the highest court of the state whose statute is involved, is well set- 
tled, and the rule is over and over again stated in the cases cited, 
and in many others. But there are certain well-recognized ex- 
ceptions to this gênerai rule. One of them is that if contracts and 
obligations hâve been entered into upon the faith of existing judi- 
cial constructions of state statutes, the courts of the United States 
will not regard themselves as under any duty to conform to later 
décisions reversing earlier opinions, upon the faith of which citi- 
zens of other states hâve acquired rights or assumed liabilities. 
Douglass V. Pike Co., 101 U. S. 677. So, where a question involved 
in the construction of a state statute practically affects those remé- 
dies of creditors which are protected by the constitution, courts of 
the United States will exercise an independent judgment as to the 
meaning of such statutes, and will not be bound by the décisions 
of state courts, and this, whether the case arises upon a writ of 
error under the twenty-fifth section of the judiciary act, or is a case 
where the jurisdiction was dépendent upon citizenship alone. Butz 
V. City of Muscatine, 8 Wall. 575. So we think another well- 
grounded exception exists where contracts and obligations hâve been 
entered upon before there bas been any judicial construction of the 
statutes upon which the contract or obligation dépends by the high- 
est court of the state whose statute is involved. In such a case, 
if a court of the United States obtains jurisdiction of a question 
touching the validity, effect, or obligation of such a contract, it will, 
while "leaning to an agreement with the state court," exercise an 
independent judgment as to the validity and meaning of such con- 
tract, although the meaning and validity of state statutes may be 
an élément in the case, and will not be bound to follow opinions 
of the state court construing such statute, if such décisions were 
rendered after the rights involved in the controversv originated. 
Burgess v. Seligman, 107 U. S. 20, 2 Sup. Gt. 10; Pleasant Tp. v. 
Aetna Life Ins. Co., 138 U. S. 67, 11 Sup. Ct. 215. 

In Burgess v. Seligman, the case involved the construction of a 
Missouri statute, which provided that persons holding stock in Mis- 
souri corporations as collatéral security should not be liable for 
unpaid assessments on such stock. Three suits were brought against 
Seligman for unpaid assessments. Two of thèse suits were in the 
state court and the third was in the United States circuit court. 
Seligman held the stock as collatéral security, having received it 
as collatéral from the corporation issuing it. He claimed that un- 
der the Missouri statTite referred to he was exempt from liability 
to creditors for unpaid assessments. This view was adopted by 
the United States court, and from the judgment the créditer ap- 
pealed to the suprême court. Pending this appeal the two suita 
in the state court were decided adversely to Seligman, and appealed 
to the suprême court of the state. The Missouri court afQrmed the 
judgments against Seligman, holding that under a proper construc- 
tion of the Missouri statute the exemption did not apply to one 
holding unpaid shares of stock as collatéral security from the cor- 
poration itself. Thèse décisions were delivered before Seligman's 
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Case, pending in the suprême court of the United States, came on 
to be heard. Upon the trial in the latter court it was pressed upon 
the court that the opinion of the suprême court of Missouri, con- 
struing a Missouri statute, conclusively determined its meaning. 
CJonceming this claim, the court, through Mr. Justice Bradley, said: 

"We do not eonsider ourselves bound tô follow the décision of the state court 
In thls case. When the transactions in controversy occurred, and when the 
case was under the considération of the circuit court, no construction of the 
statute had been given by the state tribunals contrary to that given by the 
circuit court. The fédéral courts hâve an independent jurisdictlon in the 
administration of state laws, co-ordinate with and not subordinate to that 
of the state courts, and are bound to exercise their own judgment as to the 
meaning and effect of those laws. The existence of two co-ordlnate juris- 
dlctions In the same territory Is peculiar, and the résulta would be anomalous 
and inconvénient but for the exercise of mutual respect and déférence. Since 
the ordlnary administration of the law is carried on by the state courts, It 
necessarlly happens that by the course of thelr décisions certain rules are 
estàbllshed whlch become rules of property and action in the state, and hâve 
ail the effect of law, and whlch It would be wrong to disturb. This is 
especially true with regard to the law of real estate apd the construction of 
state constitutions and statutes. Such estàbllshed rules are always regarded 
by the fédéral courts, no less than by the state courts themselves, as authorlta- 
tlve déclarations of what the law Is. But where the law bas not been thus 
Bettled, It is the right and duty of the fédéral courts to exercise thelr own 
Judgment, as they also always do in référence to the doctrines of commercial 
law and gênerai jurisprudence. So, when contracts and transactions hâve 
been entered into, and rights bave accrued thereon under a partlcular state 
of the décisions, or when there has been no décision of the state tribunals, 
the fédéral courts properly clalm the rlght to adopt their own Interprétation 
of the law applicable to the case, although a différent interprétation may be 
adopted by the state courts after such rights bave accrued. But even in such 
cases, for the sake of harmony and to avold confusion, the fédéral courts will 
lean toward an agreement of vlews wlth the state courts. If the question seems 
to them balanced with doubt. Actlng on thèse prineiples, founded as they are 
on comlty and good sensé, the courts of the United States, without sacriflcing 
thelr own dlgnlty as independent tribunals, endeavor to avold, and in moet 
cases do avold, any unseemly conflict wlth the well-consldered décisions of 
the state courts. As, however, the very object of glvlng to the national courts 
jurisdiction to administer the laws of the states in controversies between citi- 
zens of différent states was to Instltute independent tribunals, whlch It might 
be supposed would be unaffected by local préjudices and sectional views, it 
would be a derellctlon of thelr duty not to exercise an independent judgment 
in cases not foreclosed by préviens adjudication. As thls matter has received 
our spécial considération, we hâve endeavored thus briefly to state our vlews 
wlth distinctness, in order to obviate any misapprehensions that may arise 
from language and expressions used in previous décisions." 

Some signiâcance may hâve been attached to the fact that the Mis- 
souri décisions were not made until after the case in the circuit court 
had been tried and decided. In that particular the case is to be dis- 
tinguished from the one at bar. But that fact was not the vital fact 
in the case. Before the pending case was heard upon writ of error, 
the suprême court of Missouri had reached a contrary conclusion as 
to the meaning of the statute involved from that entertained by the 
United States circuit court. The question as to the right meaning 
of that statute was the question involved upon the writ of error. If 
there was any flxed principle by which the courts of the United 
States were bound under ail circumstances to follow the state court 
in the construction of state statutes, where contracts had not been 
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entered into upon the faith of earlier and conflicting décisions, the 
mère circumstance that such décision was made after tlie circuit court 
had heard and decided the case was net enough to justify a departure 
from the rule when the same case came on to be heard in the suprême 
court. 

In Sanford v. Poe, 37 U. S. App. 378, 16 G. 0. A. 305, and 69 Fed. 
546, the circuit court construed the act there involved before the state 
court had made any décision. But when that court was advised of 
that décision, a rehearing was allowed, and the former opinion re- 
voked, upon the express ground that it was the duty of the United 
States courts to adopt and follow the Ohio court as to the construc- 
tion of the Ohio tax law. 64 Fed. 9. This action of the circuit 
court was approred by this court, upon the ground that the suit in- 
volved no rights or contracts entered into before such décision. 37 
U. S. App. 385, 16 0. G. A. 305, and 69 Fed. 546. We accordingly 
find that Mr. Justice Bradiey states the rule to be that, "when con- 
tracts and transactions hâve been entered into, and rights hâve ac- 
crued thereon under a particular state of the décisions, or when there 
has been no décision, of the state tribunals, the fédéral courts prop- 
erly claim the right to adopt their cwn interprétation of the law ap- 
plicable to the case, although a différent interprétation may be adopt- 
ed by the state courts after such rights hâve accrued." The prin- 
ciple we deduce from this décision flnds support in the subséquent 
case of Reasant Tp. v. Aetna Life Ins. Go., 138 U. S. 67, 11 Sup. Ct. 
215, where a décision of the state court, made before action begun, 
was relied upon as determining the proper interprétation of the state 
statute involved. In that case the question involved the constitu- 
tionality of an Ohio statute, authorizing Pleasant township to bor- 
row mohey and issue bonds for the purpose of building a railroad. 
Under this statute the bonds in question were issued. Subsequently 
the suprême court of Ohio, but after the bonds had been issued, held 
the statute void under the Ohio constitution. Wyscaver v. Atkin- 
son, 37 Ohio St. 80. In a suit against the township upon certain of 
thèse bonds, this décision of the Ohio court was relied upon as a con- 
clusive détermination of the invalidity of the act under which the 
bonds had been issued. The opinion of the suprême court was by Mr. 
Justice Brewer, who said: 

"We are not concluded by that détermination. In matters of contract, 
especlally, the right of cltlzens of différent states to litlgate in the fédéral 
courts of the varions states is a right to demand the Indépendant judgments 
of those courts. The settled law in that respect is well stated in the case of 
Burgess v. Seligman, 107 U. S. 20-33, 2 Sup. Ot 10." 

Upon an original considération of the question the suprême court 
found itself in accord with the suprême court of Ohio, and the acts 
under which the bonds had been issued were held void as a resuit of 
the independent judgment of the court. 

It is said that this case involves no question as to a law impair- 
ing the obligation of contracts, and no questions of commercial law, 
but that the statutes and ordinances involved concern alone the pow- 
ers of a municipality of the state of Ohio, and those of a private cor- 
poration of the same state, and that the validity and meaning of such 
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acts and ordinances is peculiarly a question which should be deter 
mined by courts of the state. The answer to that is that contracta 
and obligations hâve been entered into before the courts of Ohio had 
judicially detennined the nonvalidity of certain ordinances upon which 
those contracts rest, or construed the meaning of the law under 
which the mortgagor corporation was organized, or the later act en- 
larging its powers. The Talidity, effect, and duration of the street 
aasements granted or claimed under thèse laws and ordinances is 
a question which this complainant is entitled to hâve decided by the 
courts, of the United States, and the opinion of the suprême court of 
Ohio, while entitled to the highest respect as a tribunal of exalted 
ability, can be given no greater weight or respect than its reasoning 
shall demand, where the contract rights of a citizen of another state 
are involved, who was neither a party nor privy to the suit in which 
that opinion was delirered. The spécial fact, therefore, which jus- 
tifies us in determining for ourselves the true meaning and validity 
of the Ohio statutes and city ordinances, out of which the rights of 
this complainant spring, is the fact that it is a citizen of another state, 
and that the contract under which it has acquired an interest orig- 
inated prior to the judicial opinion relied upon as foreclosing our 
judgment. 

This brings us to a considération of the statute and ciiy ordinances 
upon which dépend the contract rights of the Cincinnati Inclined 
Plane Railway Company to occupy the streets of Cincinnati. Prior 
to 1860 there were no statutory provisions in Ohio under which street- 
railway companies proper could be organized, and no statutory laws 
spécial ly aflecting street railroads, Such companies as were incor- 
porated to operate street railways prior to April 10, 1861, were form- 
ed under the gênerai act for the incorporation of steam railroad com- 
panies of May 1, 1852. Neither were there any statutes regulating 
the organization, powers, or rights of inclined plane railway compa- 
nies as such, until the act of April 12, 1876, and companies for the 
maintenance and opération of railway companies of the latter descrip- 
tion were likewise organized under the steam railway act of May 
1, 1852, prior to the passage of the inclined plane railway act of April 
12, 1876. An inclined plane railway is best described by its name. 
Companies organized to build and maintain such a railway were in- 
tended for the purpose of constructing and operating an inclined 
plane by which passengers in cars were carried up from a valley or 
basin to the top of a hill or elevated plateau having a steep ascent. 
The well-known fact that Cincinnati is situated in a level plane, sur- 
rounded by a high and steep plateau, made it important that some 
means should be adopted by which easy communication might be had 
between the city and its hill suburbs. In the case of City & Suburban 
Tel. Ass'n v. Cincinnati Inclined Plane Ry. Co., 23 Wkly. Law Bul. 
165, Judge Taft thus describes the situation of Cincinnati, and the 
utility of such a public work. He said: 

"It is common knowledge tliat the great difflculty to be overcome in reacli- 
ing tlie plateau about tlie city was in climbing the hills, and that the instru- 
mentality by which that was accomplished became the principal feature of 
any such plan. The approach to the bottom and the departure from the top 
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were Inddental, and were certalnly necessary to get passengers to the place 
of ascent and descent." 

The inclined plane proper seems to be the most costly and rital 
part of such a railway, and as the controlling feature gave its name 
to the entire scheme, including therein as incidents the approach 
thereto from the eity at its base and the suburbs on the hilltop. As 
before stated, there was no spécial provision in the Ohio statutes for 
the incorporation of inclined plane railway companies until 1876. 
The Company whose franchises are hère concemed was organized in 
April, 1871, under the provisions of the gênerai corporation act of 
Ohio of May 1, 1852, providing for the incorporation of steam rail- 
way companies, for the purpose of constructing a railroad, the termini 
of which were to be in the city of Cincinnati and the village of Avon- 
dale. In February, 1889, the Avondale terminus, by proceedings in 
accordance with the law of Ohio, was extended to Glendale in the 
same county. In 1871 the said railway company constructed an in- 
clined plane railway which extended from the base of the hill at or 
near Mulberry street to the top of the hill on Locust street. The 
length of this inclined plane was about 800 feet, within which dis- 
tance it attained an élévation of about 300 feet. This inclined plane 
crossed three hillside streets of the city, upon abutments or piers 
resting in the streets, the track being so elevated as not to interfère 
with the use of the streets so crossed. Though in part the plane 
was constructed on land owned by the company in fee, yet a part 
thereof occupied Locust street, one of the streets of the city, and, as 
before mentioned, it crossed upon abutments three hillside streets 
of the city. Locust street was thus occupied, and the other streets 
crossed, under a contract between the city and the company con- 
tained in an ordinance passed June 16, 1871. That ordinance granted 
the right to so occupy Locust street, and to cross Miami, Baltimore, 
and Dorsey streets, upon certain terms and conditions, one of which 
was that the railroad should be so constructed "as not to obstruct the 
ordinaxy passage along the streets," and that the mode in which the 
work should be done should be approved and done to the satisfaction 
of the city's civil engineer. It was also provided that the grant 
should continue only for a term of 20 years, and take eflfect only when 
the company should file a written acceptance. By another ordi- 
nance, passed December 1, 1871, permission was granted to the said 
railway company to lay a double surface track from a point at the 
base of its inclined plane, at or near the head of Main street, on the 
north side of Mulberry street; thence south along Main street to 
Liberty street; thence west on Libertj' street to Walnut street; thence 
south on Walnut street to Fifth street, — Market space; thence east 
on Fifth street to Market space. This grant was made upon certain 
terms and conditions therein stated, unnecessary to be hère men- 
tioned, except that it was provided that no motive power except 
horses and mules should be used on said tracks, and that the charges 
for transportation over said portions of the company's Une should not 
exceed five cents for each passenger, and that it should keep for sale 
tickets in books of 25 for one dollar. It was also provided that, be- 
fore construction of the said track should be commenced, the com- 
v.76F.no.3— 20 
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pany should obtain the consent of à majority in interest of the own- 
ers of property abutting thereon. Tliis grant was made in pursuaace 
of a pétition theretofore filed witli the board of aldermen and council- 
men of the city of Cincinnati, which recited that the petitioner had 
been incorporated under the law of Ohio for the purpose of construct- 
ing a railroad from said city to the village of Avondale. There was 
no limitation expressed in the ordinance as to the term of this con- 
tract. A third ordinance, passed October 27, 1875, granted to the 
Cincinnati Inclined Plane Eailway Company permission to use and 
occupy for a period of 30 years, with a double track, Locust street, 
commencing at the top of the inclined plane heretofore described, 
thence nortihi to Mason street, and Mason street from Locust east to 
Auburn street, and Aubum street, with a single track, from Mason 
street to Vine street, and Vine street, by a double track, to the corpo- 
ration Une of the city of Avondale, with the privilège of using any 
tracks which may be laid by any other company. This ordinance was 
also granted upon certain terms and conditions, mentioned therein, 
one of which was that no motive power should be used except horses 
and mules, and that the grant should terminate in 30 years. By an 
ordinance of August 19, 1864, the city council of Cincinnati estab- 
lished a street-railway route, known and described as "Eoute No. 
8." This route commenced at the corner of Main and Fifth streets; 
thence on Main street to Orchard street; thence on Orchard street to 
Sycamore street; thence on Sycamore to Liberty street; thence to Au- 
burn street, on such streets or parts of streets as the promoter for 
building such street railway shall sélect; thence on Aubum street to 
the northern corporation line of the city, returning by the same track 
with suitable turnouts to the corner of Sycamore and Orchard; thence 
on Sycamore to Franklin street; thence on Franklin to Main; thence 
on Main to Court street; thence on Court to Walnut street; thence 
on Walnut to Fifth street, using the Cincinnati Street Railway track 
from Ninth to Fifth; thence on Fifth to the place of beginning, oc- 
cupying the track of the Street Passenger Railroad Company in com- 
mon with the said last-mentioned company. This route, after a com- 
pétitive bidding, was awai-ded to Porteous B. Roberts, and by sundry 
mesne conveyances it came to be owned by Smith, Hill, and Doherty, 
who, in January, 1887, made a perpétuai lease of it to the Cincinnati 
Inclined Plane Eailway Company. This lease also contained an op- 
tion to purchase, which was executed September 21, 1889, whereby 
this route was absolutely conveyed to the company. Route No. 8 
came to be owned by the same i)ersons who owned the inclined plane 
railway, about the time the inclined plane was built. It was con- 
nected at Liberty street with the road built from the foot of the in- 
cline, from Mulberry to Liberty, but instead of going west on Liberty 
to Walnut, continued on Main, south to Court ; thence west on Court 
to Walnut, south to Fifth street, east to Main street, and north along 
Main street to Court. Before the inclined plane was built, "Route No. 
8" went around the hill and came into the line covered by the grant 
under the ordinance of 1875, and was relied upon only as giving a 
right to the inclined plane company to maintain a second track upon 
one of the streets in Mt. Auburn, the other track being held under the 
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ordinance of 1875. The result of this combination between the in- 
clined plane ownerehip and the ownership of route No. 8 was that the 
grant under the ordinance of October, 1871, has nerer been used so 
far as it embraces an easement from Main street on Liberty street to 
Wal»ut, and along Walnut to Court In 1889, the Cincinnati In- 
clined Plane Railway Company, having, under proceedings heretofore 
mentioned, obtained authority to extend its line to Glendale, did ex- 
tend its line of road from the Zoological Garden about flve miles 
along the Carthage pilîe, by grants emanating from the proper county 
authorities, to the village of Glendale, in Hamilton county. It thus 
appears that, prior to March 30, 1877, this company, under the ordi- 
nance» of 1871 and 1875, and through its lease of "Route No. 8," was 
owning and operating a through line from Fifth and Walnut streets 
to the corporation line. We hâve referred to this in order that we 
may hâve in mind the extent and duration of its street grants at the 
date of the passage of the act of March 30, 1877. That act veas as 
follows: 

"Section 1. Be It enacted by the gênerai assembly of the state of Ohio, 
that any Incltaed plane railway or railroad company heretofore or that may 
hereafter [be] organized under the act of May 1, A. D. 1852, entitled 'Aa act 
to provide for the création and régulation of incorporated companies in the 
state of Ohio,' shall hâve power to hold, lease, or purehase, and maintaln and 
operate, such portion of any street railroad leading to or connected with the 
IncUned plane as may be necessary for the convenient dispatch of Its business, 
uiK>n the same terms and conditions on whlch It holds, maintains, and opér- 
âtes Its inclined plane; provlded, that no other motive power than animais 
shall be used on the public hlghways occupled by such street railway com- 
pany without the consent of the board of public works In any city having such 
a board, and the common councU or the public authority or company having 
charge or owning any other highway in which such street railroad may be laid; 
and provlded, that no inclined plane railway or railroad company shall con- 
struct any track or tracks in any street or highway without flrst obtaining 
the wrltten consent of a majority of the property holders on the line of such 
proposed track or tracks, represented by the feet front of lots abutting on the 
street or highway along which such track or tracks are proposed to be con- 
structed." 

The contention of the complainant is that the effect of this act was 
to extend the terms of ail the street grants the mortgagor company 
then held, and confer upon it a perpétuai right to continuously occupy 
the streets upon which it then had tracks, and any others occupied 
by the lines of other companies which might be thereafter leased or 
purchased. The foundation of this argument lies in the fa et that in 
Ohio there is no limitation upon the duration of a corporation, thougli 
the législature may at any time amend the law under which they 
may be organized or repeal the same, and thereby terminate their 
existence. The contention is not well founded. Upon this point we 
find ourselves in agreement with the Ohio state court, which held 
that: 

"The Intention of this law was simply to invest Inclined plane railway com- 
panies with the corporate power to acquire and operate street railroad routes 
leading to or connected with their inclined plane; that in the acquirement of 
such routes such companies stood in the same position as other persons and 
other street railroad companies, and that when such routes are acquired by 
such companies they are bound by ail the provisions of the original grant by 
the city, and that none of the provisions of the same are abrogated by such 
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acquiremént. 'The terms and conditions,' referred to in ttie act of 1877, are 
the terms and conditions of thé act of May 1, 1852 (50 Ohlo Làws, p. 274), 
relating to steam railways, and under whleti, as we hâve seen, the défendant 
was Ineorporated." 

The argument that, because the state had imposed no limitation 
upon the duration of the corporate franchises of this company, there- 
fore the term for whieh it held its street grants was likewise intend- 
ed to be unlimited, is illogical. It loses sight of the distinction be- 
tween those franchises conferred by the state and obtained by organ- 
ization under the state law and those property or contractual fran- 
chises not granted by the state, and not inhérent in the corporation 
as such, but which come from the local authority having the right 
to grant the right to occupy a public highway. We do not mean to 
intimate that the municipal or local authority is the only source from 
which such an easement could come in Ohio. The législative history 
of the state is such, however, as to indicate that the settled public 
policy of the state is not to confer such easements, but to refer ail 
such companies to the municipality upon whose streets or highways 
they wish to exercise the franchises conferred by the state for the 
requisite street easements, upon terms and conditions to be agreed 
upon between such companies and the local government. When, 
therefore, we come to construe an Ohio statute providing for the or- 
ganization of either ordinary railway or street-car companies, we 
may well do so with the expectation that this well-settled policy has 
not been departed from, and that the state has stopped with the grant 
of the usual and necessary corporate franchises proper, by whieh it 
has been endowed with power to operate its road for tolls, when it 
shall hâve acquired from the local authority the equally essential 
right of occupying with its tracks the particular streets upon which 
it proposes to conduct its business. That the state did not undertake, 
in the gênerai incorporation act of May 1, 1852, to confer upon any 
of the class of corporations therein provided for the power to enter 
upon and occupy with its tracks the public streets of any city or vil- 
lage, or the public highway of any township or county, before obtain- 
ing the consent of the local authority concerned, is too clear for dis- 
cussion. Section 12 of that act expressly provided how such street 
or highway rights might be obtained, that section being in thèse 
words: 

"Sec. 12. If it shall be necessary, in the location of any part of any rail- 
road, to occupy any road, street, alley, or public way, or ground of any kind 
or any part thereof, it shall be compétent for the municipal or other corporation 
or public officer or public authorities, owning or having charge thereof, and 
the railroad company to agrée upon the manner and upon the terms and con- 
ditions upon which the same may be used or occupied; and if sald parties 
shall be unable to agrée thereon, and it shall be necessary in the jndgment of 
the directors of such railroad company to use or occupy such road, street, 
alley, or other public way or ground, such company may appropriate so much 
of the same as may be necessary for the purpose of such road, in the same 
manner and upon the same terms as is provided for the appropriation of the 
property of individuals by the tenth section of this act." 

The right of the local authority to impose terms and conditions is 
clearly conferred, and no such corporation can impose itself upon 
the public streets or highways unless it enter into an agreement 
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touching the occupancy of such streets, or resorts to the right of con- 
demnatioii in default of an agreement. This right to impose terras 
and conditions most obviously implies the right to agrée upon the 
duration of such occupancy. The right to exclude altogether, un- 
less resort be had to condemnation, involves the right to lirait the 
period of the grant. In Détroit Citizens' St. Ry. Co. v. City of Dé- 
troit, cited heretofore, we had occasion to construe thèse words "terras 
and conditions," and held that, where the local government has or is 
given power to consent to the occupation of the public streets by such 
corporations, upon terms and conditions to be agreed upon, the power 
to act was an unliraited power, and said that, unless some limitation 
was to be found in other provisions of law or implied from other con- 
sidérations peculiar to the law of Michigan, the time for which such 
grant might be made was a matter wholly within the discrétion of 
the local government, as much as any other term or condition of the 
grant. In that case a grant of a street easement for a term in excess 
of the life of the corporation was sustalned, against the argument 
that there was an implied limitation making it requisite that the term 
should conform to the life of the corporation. The limitations con- 
tained in the ordinance of June 16, 1871, granting permission to oc- 
cupy a part of Locust street, and to cross Miami, Baltimore, and Dor- 
sey streets, are unquestionably valid and obligatory. The limita- 
tion upon the duration of the grant was just as much within the 
power of the city to impose as any other term or condition mentioned 
within the contract. The fact that the corporate life of the corpora- 
tion accepting the grant was for a term unlimited in no way abridged 
its capacity to accept a street grant for a shorter term. Neither 
would the expiration of such a street grant détermine the existence 
of corporate life or corporate powers. It might not be in a position 
to exercise the valuable and important franchises of operating a street 
railway, but its power to do so when it could again acquire the req- 
uisite street easement would be unaffected. The case would not be 
différent if it had located its tracks upon private property. If it 
owned the property in fee, its occupancy and use for corporate pur- 
poses might be commensurate with its corporate existence. But, if, 
it acquired a less interest than the fee, it might be ejected therefrom 
upon the expiration of its term, though its corporate life and power 
would continue to exist and become again efScient when a new loca- 
tion should be acquired. It follows that this company held the right 
to maintain and operate its inclined plane railroad just so long as it 
had the right to occupy the place upon which its tracks were located. 
As to a part of its railroad, its right of occupancy was unliraited, 
because it owned the fee in the property upon which its tracks were 
flxed. As to so much of its railroad as occupied Locust street, or 
any of the streets over which its track had been constructed, its right 
to maintain and operate its railroad over or upon public streets de- 
pended upon the duration of its grant from the city. That grant, 
so far as it was dépendent upon the ordinance of June, 1871, has 
expired, and it has no légal right to continue upon those streets, un- 
less its grant is extended as a conséquence of the act of 1877. That 
that act does not hâve any such effect we are entirely satisfied. 
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Any inclined plane railway or railroad company theretofore organ- 
ized, or which might thereafter be organized, under the act of May 
1, 1852, was given power to "hold," maintain, and operate "such por- 
tion of any street railroad leading to or connected with its inclined 
plane, as may be necessary for the dispatch of its business," or pur- 
chase any such portion of a street railroad. If, before, its power to 
own, maintain, and operate such a street railway in connection with 
its incline under its charter powers was doubtfui, its corporate pow- 
ers were by this act enlarged, and that which before may hâve been 
in excess of its powers or of doubtfui authority became lawful and 
valid. The législature was not dealing at ail with the subject of the 
term or duration of the street rights of such companies, but was deal- 
ing with the question of the corporate capacity of a corporation or- 
ganized under the steam or commercial railway act to maintain and 
operate an ordinary street railway. The terms and conditions by 
which it might enter upon and occupy the streets of the city with its 
inclined plane, or as an ordinary commercial railroad, had been cov- 
ered by the twelfth section of the act under which thèse inclined road 
companies had been organized, That section had referred such cor- 
porations to the local authority to obtain the requisite grant, and had 
authorized the latter to deflne the terms and conditions upon which 
such right of occupancy might be permitted. The terms and conditions 
upon which theCincinnati Inclined Plane Railway Company held and 
operated its inclined plane proper, if we apply those words to its 
right of occupancy of tiie place upon which that structure stood, wère 
not identical, for, as we hâve seen, it owned in fee in part, and a term 
of 20 years limited its occupancy as to the rest. It would be absurd, 
as observed by Judge Smith in delivering the opinion of the state 
court, to apply thèse words as a limitation upon its right to hold 
other parts of its Une then owned, or which might thereafter be ac- 
quired by lease or purchase, to the terms and conditions under which 
it occupied Locust street and crossed the other streets named in the 
orftinance of June, 1871; for one of the conditions imposed by that 
ordinance compelled it to support its track upon abutments or piers, 
resting in the streets crossed. So such a construction would operate 
'to shorten nearly every grant then owned or subsequently acquired 
by that company. It would be equally absurd to construe the clause 
of the act providing that such companies should hold such portions 
of the street railroads then operated by them perpetually, and with- 
out regard to the duration of the street grants under which such rail- 
roads occupied with their rails the public streets of the municipalit}' 
within which they were situated. Nothing in the act indicates an 
intention to extend its rights of occupancy beyond the contracts un- 
der which they were held, or to alter the conditions of section 12 
of the act amended. As we read the act, the provision that such 
companies might hold, lease, or purchase, "upon the same terms 
and conditions on which it holds, maintains, and opérâtes its inclined 
plane," has no référence to the mère structure constituting an in- 
clined plane, nor to the spécial terms and conditions upon which any 
such company had been permitted to occupy the streets upon which 
such a railroad had been placed, but refers to the gênerai provisions 
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and conditions of the act of 1852, touching the strictly corporate fran- 
chises conferred by that act and the mode prescribed by section 12 
thereof, by which such companies miglit acquire the necessary street 
grants for the exercise of the proper and profitable functions of a 
railroad company. The provision in no way enlarged the scope or 
duration of grants then held, and permitted ail such companies to 
thereafter acquire by lease or purchase other portions of street rail- 
ways in the manner and subject to the same restrictions prescribed 
by the act of 1852. We are, therefore, of opinion that this act did 
not extend the duration or alter the terms or conditions upon which 
that company then held any street grant. This disposes of the granta 
of June, 1871, and October, 1864. Both of those grants contained a 
limitation of 20 years, which has long since expired. Neither bas 
been extended by the act of 1877, and the mortgagor company has no 
longer a right to maintain its tracks upon the streets covered by those 
grauts, unless the city has estopped itself by conduct to be hereafter 
considered. 

This brings us to a considération of the grants embodied in the or- 
dinances of December, 1871, and October 27, 1875. The first con- 
tains no time limitations whatever. The second was granted for a 
period of 30 years, commencing at date of grant. Neither of thèse 
grants has, therefore, expired by limitation. The Ohio court was of 
opinion that neither grant was valid, upon the ground that the city 
had no power to extend the tracks of an inclined plane company, or- 
ganized as a steam railway, along the streets of a city to be operated 
as a street railroad. The opinion of the superior court of Cincinnati, 
adopted as the opinion of the Ohio suprême court upon this point, 
was as follows: 

"The ordinance under which this grant was made deslgnated it as an ex- 
tension, and treats such an extension as a street railroad, which it was, in 
fact. But, while the city authorities are undoubtedly inve^ted with power 
to extend a street-railroad route after its original establishment (sections 
2501-2505, 3443, Rey. St.), it Is also undoubtedly true that It only has iwwer 
to extend a street railroad as a street railroad, and that it has no power te 
extend a steam railroad and call it a street railroad, and invest it with ail the 
powers of a street railroad. To hâve a légal extension of a street railroad 
there must be a street railroad to extend. A steam railroad may be extended 
as a steam railroad, but it cannot be extended as a street railroad any more 
than a street railroad can be extended as a steam railroad. The extension 
must be of the same légal nature as that which it extends. For the same rea- 
son, we are of the opinion that the ordinance of 1875 which undertooli to ex- 
tend the inclined plane railway as a street railway north of the place, was 
also void." 30 Wkly. Law Bul. 326. 

In the view we hâve taken of the effect of the act of 1877 invali- 
dating the grants under which that company was occupying the 
streets embraced within thèse ordinances, it is unnecessary to dé- 
termine whether those ordinances were invalid. There are consid- 
érations which tend to a contrary view. The situation of such in- 
clined plane railway companies was peculiar. There was no spe- 
cifically prescribed form under the gênerai incorporation act under 
which they could organize. The motive power intended to be used 
was steam, so far as the opération of the inclined plane proper was 
concerned. None other, under the then state of the art, was suffi- 
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ciently powerful or reliable. To simply carry passengers from the 
base or top of the plateau, and leave them, was to accomplish but 
a small part of the difiiculty which they set about to remove. The 
passengers must be brought to the incline and distributed, either 
in the city or its suburbs. Thus, though the inclined plane was the 
central part of the scheme, the railroad at the top and bottom 
of the inclined plane were necessary adjuncts of the business. The 
city willingly granted permission to extend its railroad at both ends 
of the incline, but did this only on condition that upon such ex- 
tension no other power should be used than animal, and also limited 
its tolls for passengers. The state court seems to hâve been of 
opinion that, while the city had the power to authorize such exten- 
sions of a railroad Une, either commercial or street, it oould not 
extend one and call it another. It seems somewhat difficult to see 
why a change in motive power should be ultra vires. There was 
no condition in the Ohio corporation law that a commercial railroad 
should use steam, or only steam. No reason occurs why an ordi- 
nary railroad desiring to pass its cars through the streets of a city 
might not be required, as a condition of street occupancy, to use 
animal power alone, or why, as an added condition, it might not be 
required to carry passengers in such cases at a low rate. It is 
hard to draw any hard and fast Une between what is called an "ordi- 
nary commercial railroad" and a "street railroad" proper, if any 
such line is to be drawn, neither the motive power nor the rate of 
tolls will answer. The only one which seems reasonable is found 
in the différence between the business each is intended to do. 
Whether there is any such constitutional différence between them 
as to prevent either from doing both kinds of business, under a 
gênerai carrier charter, we need not now détermine. If we accept 
the construction placed by the Ohio court upon the gênerai and 
spécial powers of the city of Cincinnati, we are still confronted 
with the question of the effect of the act of 1877, in confirming or 
validating the defective grants theretofore made by the city and ac- 
cepted by that company. 

This is a question res intégra. The opinion of the state court does 
not directly deal with this as a distinct question. It is true that 
that court did hold that the ordinances of 1871 and October, 1875, 
by which the inclined plane railroad company had been permitted to 
extend its railroad from the base of its incline to the heart of the 
city, at Walnut and Fifth streets, and from the top of the incline to 
the corporation line at the Zoological Garden, were invalid, on the 
ground heretofore stated, but the court does not consider the curative 
effects of the act of 1877. This question is one upon which the 
Ohio court has expressed no deflnite opinion, and if the decree is of 
no effect, as res adjudicata, this court is clearly at liberty to pro- 
nounce an independent judgment as to the légal effect of the act in 
question in validating the then existing contracta between the city 
and the Cincinnati Inclined Plane Kailroad Company, and this inde- 
pendently of the ground stated in a former part of this opinion. The 
subject of the act was the powers of inclined railroad companies, or- 
ganized under the so-called steam railroad act of 1852. The object, 
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from its gênerai ténor, was to legalize, if illégal, the business they 
were doing as street railroad companies. The elear purpose was to 
remove any dif8culties which stood in their way by reason of their 
peculiar business and their organization under the commercial rail- 
road act. We are justified in assuming that it was known to the lég- 
islature that such companies were more nearly street railroad com- 
panies than ordinary commercial railroads, and that they were en- 
gagea in doing business peculiar to street railroads. Now, to con- 
strue this act as wholly prospective would lead to most absurd consé- 
quences. To give them power to lease or purchase portions of street 
railroads Connecting with their inclined plane, and no authority to 
hold, operate, and maintain such as they already had, would be a 
situation so absurd as to require us to look for some more reason- 
able meaning. Take the company whose street franchises are in- 
volved. It had been for years operating a long Une of street railway 
in connection with its inclined plane. To give it power to acquire 
by lease or purchase such a railroad, without power to hold that 
which it had, would be to strip it of its property rights and compel 
it to again lease or purchase that which was already its own. That 
no such curious resuit is to be f ound in this act is made clear, if wc 
bear in mind the purpose of this act and the defects of power intend- 
ed to be remedied thereby. We accoj-dingly flnd that the act is not 
limited to a grant of power to acquire in the future such railroad, 
but confers power "to hold, lease, or purchase, and maintain and 
operate such portion of any street railroad leading to or connected 
with the inclined plane as may be necessary for the convenient dis- 
patch of its business." This power to hold, maintain, and operate, 
if to be given any effect, must operate by way of validating the 
grants or contracts under which such companies then held, main- 
tained, and operated such raUroads as conform to the description 
mentioned. 

Whatever doubt may exist as to the suiHciency of the corporaté 
powers of the Cincinnati Inclined Plane Railway Company, prior to 
the act of 1877, to hold, maintain, and operate a street railroad in 
connection with its inclined plane, or as to the power of the city of 
Cincinnati to consent to the occupancy of its streets, that defect 
in power was removed by the act of 1877. In 1885, the city of Cin- 
cinnati, by proper ordinance, permitted this very company to usi^ 
either a cable, compressed air, or electricity as a motive power in 
the opération of the street-car lines covered by thèse two grants and 
that known as "Route No. 8." The change was subsequently made 
from horse power to electricity. Its system of electricity interfered 
with the opération of a téléphone line, whose wires were strung along 
the same streets. The latter undertook to enjoin the railroad from 
the use of the single-trolley electrical system as a motive power. The 
power of the company to hold, maintain, and operate a street-car 
line, and the power of the city to autliorize it to change from horse 
power to electricity, was challenged by the téléphone company. The 
superior court of Cincinnati, in an opinion found in 23 Wkly. Law 
Bul. 165, held that, under the act of 1877, this line of railroad from 
the foot of the incline down to the city, and from the top of the hill 
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to the suburbs, were Unes connected witli the incline, and were nec- 
essaiy incidents in getting passengers to the place of ascent and de- 
Bcent, and that the change from animal power to electricity was 
anthorized by that act, the board of public works having assented. 
This conclusion as to the yalidity of the corporate power of that 
Company to maintain and operate this street railroad with elec- 
tricity was afSrmed upon an appeal to the suprême court, though 
the judgment was reversed upon another question in the case. 23 
Wkly. Law Bul. 165; 48 Ohio St. 390, 27 N. E. 890. Whether the 
act was passed because the corporate power of such companies 
did not authorize the opération of a street railroad under a steam 
railroad charter, or to remove a mère doubt, the resuit is the same. 
If the charter power was insufficient to enable such companies 
to maintain and operate street railroads, or to accept a street grant 
for such a purpose, or if the power of the city of Cincinnati was not 
Bufficient to enable it to authorize a steam railroad company to oc- 
cupy its streets with a street railroad, the clear purpose and effect of 
the act of 1877 was to validate that which had been done in respect 
to such companies. The power to "hold," maintain, and operate 
"portions" of such street railroads then held by such companies 
is as clearly granted as is the power to acquire thereafter, by lease 
or purchase, such parts of otl\er Unes as may be necessary for the 
convenient dispatch of business. Cincinnati & S. G. A. St. Ry. Co. v. 
Oumminsville, 14 Ohio St. 523, 538. 

The suggestion that this act of 1877 was itself Toid, as a spécial act, 
not having unlform opération, or as a spécial act conferring corporate 
powers, both of which kinds of législation are obnoxious to section 26, 
art 2, or section 1, art. 13, of the Ohio constitution, has not seriously 
impressed us. The point was not made by the eminent counsel who 
argued the case of City & Surburban Tel. Ass'n t. Cincinnati Inclined 
Plane Ey. Co., 23 Wkly. Law Bul. 165, though the légal organization of 
the railway company and its right to maintain and operate a street 
railroad was bitterly controverted. Both the superior court of Cin- 
cinnati and the suprême court held that under that act the railway 
company was lawfully using electricity as a motive power in the 
opération of its railroad. Neither was any such constitutional objec- 
tion raised or considered in the subséquent case of City of Cincinnati 
V. Cincinnati Inclined Plane Ey. Co. The act is not spécial in form. 
It applies to ail inclined plane railroad companies which had been or- 
ganized under the act of May 1, 1852, and opérâtes to conflrm ail such 
companies in their ownership and opération of street railroads, so far 
as such maintenance and opération had been invalid by defect of 
power. How many companies had been so organized, or were en- 
gaged in operating street-car Unes, we hâve no means of knowing. 
Whether few or many, the classification was not arbitrary, but gên- 
erai and natural. It is difificult to conceive that the législative pow- 
Er of Ohio is so cramped as to be unable, through the form of a gên- 
erai statute, to ertend relief and remove doubts as to the légal or- 
ganization of so useful a class of corporations as that described in 
this act. We are not convinced as to the unconstitutionalitj-, and 
shall give the act the benefit of any doubt. 
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The grant under the ordinance of December, 1871, was unlimited 
as to time. There was at that time no statutory restriction upon 
the povver of a city to grant an unlimited street easement to either 
a railroad or street-car company, having the requisite franchises from 
the state. The act limiting the power of a city to a term not ex- 
ceeding 25 years was not passed until May 14, 1878. Neither do we 
thinlî there was any implied restriction upon the power of the city, 
springing from reasons of public policy. The corporation to which 
this grant was made was perpétuai, and we see no sufiQcient reason 
which would justify the court in holding that it was not within the 
discrétion of the municipal government to grant to such a company 
an unlimited easement upon the streets. But only a fragment of 
this grant bas eyer been actually used, — that part of the Une at the 
base of the inclined plane south upon Main to Liberty. The rest of 
the line authorized by this ordinance has never been constructed. 
The concurrent ownership of the grant under this ordinance and the 
grant under "Eoute 8," by the same persons, accounts for this disuse 
of the remainder of the line permitted by this ordinance. The route 
actually occupied by this company from Main and Liberty was that 
designated as "Route 8," namely, south on Main to Court street; 
west on Court to Walnut street; south on Walnut to Fifth street; 
east on Fifth to Main street; thence north on Main to Court street. 
The grant under the ordinance in question was only identical with 
that embraced in "Route 8" from Court on Walnut to Fifth, thence 
on Fifth east to Main. That part of the grant beginning at Lib- 
erty and Main, thence west on Liberty to Walnut, thence south on 
Walnut to Court, seems never to hâve been occupied by this com- 
pany under any franchise. The deliberate sélection of "Route 8" 
as a more désirable means of reaching Fifth street, and the disuse 
for a period of over 20 years of substantially ail of the grant under 
this ordinance of December, 1871, must, in the absence of counter- 
vailing circumstances, be regarded as an abandonment of this grant 
except in so far as it has been actually used between the base of the 
inclined plane and Liberty street. Abandonment by nonuser of 
grants of this character may be the more readily presumed, the grant 
being of a public easement, and for the purpose of providing for and 
promoting the public good. Henderson v. Railway Co., 21 Fed. 358. 
There are no circumstances in this case tending to show that this 
company intended at any time to avail itself of the privilèges of this 
grant. There are no circumstances tending to make the intention of 
this company by this long disuse doubtful, nor any facts which tend 
to prove an extension of the time within which it might hâve ap- 
propriated and used the right of way herein granted, such as appear 
in the case of Citizens' St. Ry. Co. v. City of Memphis, 53 Fed. 715. 
We think, however, that the occupancy and continued use of the frag- 
ment of this grant was an effective acceptance of that part of the 
grant from the foot of the incline at Mulberry street to the connection 
at Liberty street with "Eoute 8." Under the ordinance of October. 
1875, there was granted to this company a right of way upon certal» 
streets for a period of 30 years. This grant authorized the construc- 
tion and maintenance of a double track from Locust street, commen- 
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cing at the tpp of the inclined plane proper; thence north to Mason; 
thence, on Mason, east to Auburn street; tlience, on Auburn, by a 
single track, to Vine; thence, on Vine, by a double track, to the 
corporation line at the Zoological Garden. This grant bas not ex- 
pired, and the streets mentioned therein hâve been occupied, and a 
line continuously operated thereunder. A double track has been 
maintained on Auburn street between Mason and Vine, — one under 
this grant, and the other under the grant of "Route 8." The per- 
mission to maintain this second track upon Auburn street has, as 
we hâve heretofore stated, long since expired by the limitation con- 
tained in the ordinance of 1864. 

It has been urged that the expenditure of the great sum of money 
necessary to change the motive power from horse to electricity, a 
change made under resolutions of the board of public works after 
the expiration of the grant for "Route No. 8," and the grant of June, 
1871, estops the city from denying the rightful occupation of the 
streets by the company, and opérâtes as an extension of the expired 
grants. The resolutions referred to simply consented to the sub- 
stitution of electricity for animal power. The consent vpas not given 
by ordinance, and was not intended to extend any franchise. It was 
a consent granted under the act of March 30, 1877, which provided 
that no other motive power should be used upon any street railroad 
held, or acquired thereafter, by inclined plane railroad companies, 
without the consent of the board of public works in any city having 
such a board. The suprême court of Ohio held that the Cincinnati 
Inclined Plane Railroad Company was legally using electricity as a 
motive power ; the board of public aiïairs, the légal successors of the 
board of public works, being empowered to permit such change by 
act of March 30, 1877. Cincinnati Inclined Plane Ry. Co. v. Tele- 
graph Ass'n, 48 Ohio St. 420-422, 27 N. E. 890. Under the statutory 
law of Ohio, no street franchise of such a company could hâve been 
granted, renewed, or extended, at the date of the resolution passed 
by the Cincinnati board of public works, or that passed by its succes- 
sor, the board of public affairs, except by an ordinance passed up- 
on the reeommendation of the board of public affairs. Rev. 
St. Ohio, §§ 1665, 1666, 2227, 2501, 2502, 3438, 3443. The city was 
but a trustée, acting for the public in respect of the granting of 
street easements. The mode in which it might grant such street 
rights was speciflcally prescribed by law. It was not, therefore, com- 
pétent for the board of public affairs to extend such an easement 
without the concurrent action of the législative branch of the gov- 
ernment, and the mère nonaction of the municipal government after 
the expiration of a part of the street grants under which the company 
was occupying the streets neither créâtes an estoppel nor opérâtes as 
an extension of grants which could only be extended by ordinance du- 
ly enacted. We do not undertake to say that a municipal government 
may not, under some circumstances, estop itself from asserting a 
légal right or denying a liability. Dill. Mun. Corp. §§ 459, 675. This 
question has been considered, and the authorities cited, by Judge 
Taft in City of Détroit v. Détroit City Ry. Co., 60 Fed. 161. But 
the facts in this case do not, in our judgment, establish an estoppel. 
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and are wholly insufficient to establish a légal extension of either 
of the expired grants. 

What remedy can be aflorded the complainant to protect it and 
its interests against the destruction of its property rights, in so far' 
as those rights will be affected by the removal from the streets of 
the rails, pôles, and other equipment now occupying streets covered 
by the grant of 1875, and that fragment occupied under the grant 
of December, 1871? By abandonment of the grant of December, 
1871, and by expiration of the grant known as "Route No. 8," and 
by expiration of the grant of June, 1871, its occupation of many of the 
streets, from which the city threatens to eject it, is unlawful, and 
as to those streets complainant must submit. As to the Une from 
the top of its inclined plane, save one track on Auburn street, its 
rights hâve not expired, and that track sliould not be disturbed by 
the city. Still, it is said that the state court adjudged the ordinances 
of 1875 and of December, 1871, to be void, and bas decided that the 
city is entitled to remove the rails and other equipment occupying the 
streets embraced in those ordinances, and stop the opération of its 
railroad on said streets, and that this court, by reason of section 720, 
Rev. St, is powerless to prevent the exécution of that decree, al- 
though this complainant has a large property interest to be affected 
thereby, and is not bound by that decree. When this bill was filed 
the state court had not enjoined the mortgagor company from oper- 
ating its entire line. The issuance of any writ of injunction, or of 
any writ to dispossess the company, stood suspended until further 
order of the court. It was not, therefore, sought to enjoin the issu- 
ance or exécution of any writ under the decree of the state court, 
nor could such an injunction hâve been properly allowed. Neither 
would it hâve been proper, under section 720, Rev. St., to hâve en- 
joined the city from applying for any writ which the state court might 
lawfully issue, or to hâve prevented, by injunction, the exécution of 
such writ, although its exécution might hâve been very destructive 
to the interests of this complainant. The remedy by injunction 
against proceedings in a state court is not permitted under the act 
of congress. Complainant would be driven to rely upon his légal 
remedy for damages against the city, its agents and attorneys, for 
any injury done it by the destr-uction of its rights as a mortgagee not 
bound by the judgment of the state court. Under the bill as framed, 
and under the facts as they then appeared, this court could only dé- 
clare the légal rights of complainant, and enjoin the city from itself 
undertaldng to dispossess the mortgagor from that part of its line 
occupied under valid and unexpired grants. A litigant may not exé- 
cute his own decree. If the adversary will not quietly surrender the 
subject of litigation, resort must be had to the court in which the 
right was declared for the proper légal writ, and for its regular 
exécution. It is therefore proper, under the allégations of the bill 
as to the purposes of the défendant, to enjoin it from taking into its 
own hands the enforcement of the decree of the state court. 

Before this cause was finally heard below, and before any process 
had issued under the state court decree, the complainant herein filed 
another bill in the same circuit court of the United States, for the pur- 
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pose of foreclosing the mortgage, under wMch it was the trustée, a de- 
fault in interest having occurred. Under the latter bill a receiver was 
appointed, and placed in possession of the entire railroad, and has 
ever since been operating the same under orders of the circuit court. 
That bill was pending when this case was appealed, and a copy of 
the record in tiiat cause was ofEered as évidence in this cause, after 
the case had been argued, but before it was decided. This, upon ob- 
jection, was ruled out, but by bill of exceptions has been included 
in the record before us. We see no reason why the leamed district 
judge might not hâve received this record, not as évidence affiecting 
this case, but as matter proper for considération when he should 
corne to consider to what extent he had the power to grant relief. 
Having the actual possession and custody of the property involved, 
that possession should not be disturbed, except upon application to 
the court. The mortgagor is no longer in possession, and is not en- 
gaged in the opération of the railroad whose rights are involved. 
The possession of the receiver is the possession of the court, and the 
property is in custodia legis, and held and operated for the beneflt of 
ail having an interest or right therein. If the occupation of any of 
the streets of Cincinnati is no longer lawful, the court should be 
quick in directing its receiver to respect the rights of the city, and 
to desist from the opération of such parts of the road as are upon 
streets where the easement has expired, unless the consent of the 
city for such further opération is ârst obtained. The fédéral court 
must not suffer itself to be used as a means of obstructing the just 
and légal rights of the city, or less prompt in courteous regard for 
the judgment of the state court, than the absolute necessities of the 
case demand, in order to prevent injustice to this complainant 

Before the fédéral court took possession of this property, and 
placed it in the possession of a receiver, the city might hâve applied 
to the state court for ail proper writs. It could not properly be re- 
strained from making such application, nor would the fédéral court 
hâve restrained the exécution of any writ so issued. The case is 
now différent. The fédéral court has flrst obtained possession, and 
any application to dispossess the receiver should be made to the 
court appointing him. In this way, and in this way only, can un- 
seemly conflicts of Jurisdiction between courts co-ordinate in power 
and authority be avoided. This case and the foreclosure suit were 
pending in the same court. We see no diffleulty in the circuit court 
taking judicial notice of the pendency of another suit in the same 
court under which it had taken possession of the subject-matter of 
this suit. With such judicial cognizance, the question of remedy 
is clear. The court might hâve directed the iiling of an amended 
and supplemental bill in this case, setting up the pendency of the 
other suit, and the action had therein, or ordered this to be flled as 
a pétition in the other cause, with leave to bring the city of Cincinnati 
in as a party claiming rights in the mortgaged property. That this 
or such other course may be taken as the complainant may be advised, 
the decree will be reversed and remanded, with leave to amend in 
the manner suggested, and for such further orders and decrees not 
inconsistent with the views hère expressed. 
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LANNING V. OSBORNE et al, 

(Circuit Court, S. D. California. September 14, 1896.) 

1. Watkb Companibs— Establishment op Ratbs. 

No corporation approprlatlng water under and by virtue o£ the consti- 
tution and laws of California for sale, rental, or distribution bas tbe rlght 
to exact any eum of money or other thing in addition to the legally estab- 
lished rates, as a condition upon wliich it will fumlsh to consumers water 
so appropriated. 

3. SAMK — RlGHTS OF CONSOMBR. 

Since by Ciy. Code Cal. a consumer whose right to demand a supply 
of water from a company bas once vested Is protected from the Injury of 
harlng bis supply eut off, he may prevent, by injunctlon, if need be, the 
dlstributor from dlsposlng of it to others beyond the capacity of the Sys- 
tem. 
8. Samb. 

Should the rates fixed by the county board of superrisors for the sale, 
rental, or distribution of water appropriated for those purposes, as pro- 
vided by Act Cal. March 12, 1885, be unreasonable, a person aggrieved 
may hâve the rates annuUed by the court, and the question be agalu re- 
mltted to the board. 

4. Same. 

Where water Is appropriated and furnished by a public or quasi public 
corporation, the water belng charged wlth a public use, the rates must be 
establlshed in pursuance of law, and no attempt to flx them by prlvate 
contract wlth consumers is of any valldity. 
6. Bamb. 

Since Act March 12, 1885, provides that. In case of failure of the board 
of supervlsors to establish rates for fumlshing water as provlded In the 
act, the rates establlshed by the company shall control, the latter is not 
divested of the power to so flx rates by the fact that before the passage of 
the act it contracted to furnish water at a lower rate, the persons wlth 
whom it so contracted belng chargeable wlth notice that the constitution 
conferred power upon the législature to prescribe the manner In whlch 
such rates should be establlshed. 

Works & Works, for complainant. 

0. H. Rippey, Haines & Ward, and J. S. Chapman, for défendants. 

ROSS, Circuit Judge. The Mil in this case allèges, amông other 
things, that the San Diego Land & Town Company, of which the com- 
plainant is the duly appointed and qualified receiver, is a corporation 
duly organized and existing under and by virtue of the laws of the 
State of Kansas, and at the times mentioned in the Mil was doing busi- 
ness in the state of California; that during ail the times mentioned 
the company was, and still is, the owaer of valuable water, water 
rights, réservoirs, and of a pipe System for fumishing water to con- 
sumers for domestic, irrigation, and other purposes, and of a fran- 
chise for the impounding, sale, distribution, and disposition of such 
waters to the défendants and other consumers, and to the cîty of 
National City, in this state, and its inhabitants; that its main réser- 
voir and supply of water is, and was at the time mentioned, situate 
in a small stream called the Sweetwater River, in San Diego county, 
distant about five miles from National City, and that its system of 
réservoirs, mains, flumes, aqueducts, and pipes covers and can supply 
a limited amount of territory, consisting of certain farming lands with- 
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in and outside of National City, and in part of the résidence portion 
of that city; that the conipany, in procuring tlie water and water 
rights, réservoirs, and distributing system owned by it, and in prepar- 
ing itself to supply consumers with water, expended, up to January 
1, 1896, $1,022,473.54, wliicli was reasonably necessary for those pur- 
poses; that by the expenditure of that sum of money the company 
procured and owns, subject to public use, and the régulation thereof 
by law, the property mentioned; that the capacity of its réservoir is 
6,000,000,000 of gallons of water ; that the défendants are the owners, 
respectively, of tracts of land under the eompany's water System, most 
of the défendants owning and holding small tracts of only a few acres 
each; that eaeh of the défendants has, by purchase or otherwise, be- 
come the owner of a right to a part of the water appropriated and 
stored by the conipany necessary to irrigate his tract of land, and is 
liable to pay for the use thereof such rental as the company is entitled 
to charge and coUect; that the annual expense of operating and keep- 
ing in repair the réservoir and water system of the company and of 
furnishing the consumers with water is, including interest on its 
bonds and excluding the natural and necessary dépréciation of its 
System, |33,034.99 ; that in order to pay the company the amount of 
its annual expenses and an income of 6 per cent, on the amount 
actually invested in its water, water rights, and water system up to 
the Ist day of January, 1896, it is necessary that rates for the water 
sold and consumed be so fixed as to realize to the company the sum 
of 1119,791.66; that the total amount that was realized by the com- 
pany f rom sales of water and water rights and from ail other sources 
on account of its business of supplying water to consumers outside of 
the city of National City for the year ending January 1, 1896, was 
about $13,000, and that no more than that sum can probably be real- 
ized for the year ending January 1, 1897, at the rates now prevailing; 
that ail of the mains and pipes of the company, and other parts of its 
property, used in furnishing water to consumers, are perishable prop- 
erty, and require to be replaced at least once in 16 years, and require 
fréquent repairs; that in order to acquire the water and water rights 
and to construct its system of waterworks, the company was compelled 
to and did borrdw $300,000, and that it is compelled to pay, as interest 
thereon, |21,000 annually, which sum must be realized from the sale of 
its water, and is a part of its operating expenses; that the propor- 
tionate share of the revenues of the company that should be raised by 
water rates within the limits of National City, as compared with the 
revenues that should be raised and paid as rates by consumers outside 
of that city, is about one-third ; that the amount that can be realized 
from that city and its inhabitants per annum from the rates now 
prevailing under the ordinance established by that municipality is 
about $10,715, and no more; that the value of the water, water rights, 
réservoirs, franchises, and property necessary for the proper opération 
of the business of the company and now held by it is $1,100,000, and 
that the same is necessary for the use of the company in furnishing 
water to the défendants and other consumers; that the city of 
National City is a municipal corporation of the sixth class, organized 
under the gênerai laws of the state of California, and that the rates to 
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be charged for water witMn the city are fixed by its board of trustées, 
as provided by law; that the company commenced to furnish. water to 
consumers in the year 1887; that it was then informed by its engineer 
that its System and the supply of water that could be stored thereby 
would furnish water to consumers sufflcient to irrigate 20,000 acres 
of land, and would supply such water, in addition thereto, as would be 
necessary for domestic use inside and outside of the city of National 
City ; that the company was then unf amiliar with the opération of a 
plant and system of the kind constructed by it, and did not know 
what the cost of operating and maintaining the same would be ; that, 
relying upon the report and estimate of its engineer, and believing 
that by fixing and charging an annual rate of |3.50 per acre for irriga- 
tion, it could meet its operating expansés, and pay it some interest on 
its investment, it flxed and established, and has since charged, the 
rate of |3.50 per annum, and no more, until January 1, 1896; that, 
instead of being able to supply from its system water sufiScient to 
irrigate 20,000 acres, it has been demonstrated by actual expérience 
that the system will not supply water sufflcient to irrigate to exceed 
7,000 acres, together with the water demaaded for domestic use, and 
probably not to exceed 6,000 acres, although there are about 10,000 
acres under the system susceptible of irrigation; that at the rate of 
13.50 per acre, if water should be demanded and used upon the whole 
of the lands which the system is able to supply with water, and rates 
are aJlowed in National City equally high for domestic use and irriga- 
tion, the company would not be able to pay its operating expenses and 
maintain its plant and system, and that the company has been, and 
still is, under the rates mentioned, losing money every year, and its 
plant and system has been and is gradually going to decay from 
natural dépréciation conséquent upon its use in supplying consumers 
with water, without any revenue or means being provided for replac- 
ing the same, whereby the system and the money invested by the com- 
pany therein will be wholly lost to it, and it will, if the rate of $3.50 
per acre be maintained, be compelled to furnish water to consumers 
at an actual and continuai loss; that, in order to pay the costs of 
operating the plant and maintaining the same and pay the company 
a reasonable interest on its investment, or a reasonable sum for its 
services in supplying water to the défendants and other consumers, it 
will be necessary for it to charge a rate per acre per annum of not 
less than |7 for irrigation purposes, which sum is a reasonable rate 
for consumers to pay, and the smallest amount for which the company 
can furnish the water without loss to it ; that by the laws of the state 
of California the board of supervisors may, upon the pétition of 25 in- 
habitants who are taxpayers of the county, fix the rate of yearly 
rental to be coUected by the company, but no such pétition has ever 
been presented or rates flxed in the case of the company; that, for 
the reasons stated, the company gave notice to the défendants that on 
January 1, 1896, it would establish a rental of f 7 per acre per annum 
for water supplied to their, and each of their, lands for irrigation, and 
that from and after that date they, and each of them, would be re- 
quired to pay that sum for the irrigation of their and each of their 
lands, and that the receiver, after his appointment, and before the 
v.76F.no.3— 21 
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date mentioned, gave a similar notice; that the défendants, and each 
of theni, refused to pay tlie rate of |7 per acre, and maintained that 
neititier the eompany ixir the receiver bas any légal right to increase 
the amount of rental to be paid: by them, or any of tbem, and that the 
rate of f 8.50, established and coUected by the eompany, must be and 
remain the established rate of rental until a rate is established by the 
boardof supervisors of the county in which the plant is situated; 
that an increase of the rate is abaolutely necessary to enable the re- 
ceiver to niia,intain and operate the plant and pay the expenses of its 
maintenaûce and opération, as he is required by law to do; that, in 
order to seûf orce the payment of the rate so tlxed, the receiver caused 
the water to be shut off f rom the premises of the défendants, and each 
of them, until such rates are paid, and that the défendants threatened 
to, and will, unless restrained from so doing by this court, commence 
suit» in the superior court of the county of San Diego, state of Oali- 
fomia, to compel the receiver to tùm on and furni^ water to their 
lands without the payment of |7 per acre rental on îhe ground that 
they are entitled to the use of the water for $3.50 per acre, and for 
damages for cutting oflf the said supply of water; that the rights of 
the défendants are the same, and the détermination of the question of 
the right of the compaay and of the receiver to increase the rate of 
rental to be charged and collected affects ail of the défendants in the 
same way and to the same extent, except that the quantity of land 
owned by the several défendants is différent; that the bringing of 
such suits by the défendants separately will iovolve the eompany, the 
receiver, and the défendants ia a multiplicity of suits, and put them, 
and each of them, to great and unnecessary cost and expense, and 
seriously Ijlnder the receiver in the proper opération and management 
of the property of the eompany and the settlement of its outstanding 
debts, liabilities, and obligations, while ail of the questions involved 
in such litigation, and the rights of ail of the parties in interest, can 
be better settled and determined in one suit, and vexations litigation 
and unnecessary expense and conséquent unnecessary Interférence 
wlth the receiver's management and control of the property and busi- 
ness of the compaay be thereby avoided ; that the proposed increase la 
rates will add to the revenue and earndngs of the eompany from the 
sale and distribution of the water from its System, with the amount 
of land now nnder irrigation, not less than $14,000 per annum, and 
upon the whole of the lands that can be irrigated under the system of 
the eompany not less than $21,000 per annum. 

The prayer of the bill is that the défendants, and each of them, be 
enjoined from prosecuting in the state courts or elsewhere separate 
actions against the receiver or the eompany growing ont of the mat- 
ters alleged ; that the défendants, and each of them, be required to 
appear in this suit, and set up any claims they may hâve against the 
right of the receiver or the eompany to increase the rate for water so 
fumished, and that it be flnaJly decreed by the court that the receiver 
and the eompany hâve the right tô increase the rate to any reasonable 
sum, and that the sum of sevèn dollars per acre per annum is a reason- 
able rental to be charged for irrigation, and that the défendants and 
each of them be required to pay that rate as a condition upon which 
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water sliall be furnished them, and for such other and further relief 
as the nature of the case may demand. 

The answer of the défendants, to which exceptions are taken, al- 
lèges, among other things, that the purposes for which the San Diego 
Land & Town Company was incorporated are "the encouragement of 
agriculture and horticulture; the maintenance of public works; the 
maintenance of a public and private cemetery; the purchase, location, 
and laying out of townsites, and the sale apd conveyance of the 
same in lots and subdivisions or otherwise; the supply of water to 
the public; the érection of buildings, and the accommodations and 
loan of funds for the purchase of real property; the establishment and 
maintenance of a hôtel; the promotion of immigration; the construction 
and maintenance of sewers; the érection and maintenance of market 
houses and market places; the construction and maintenance of 
dams and canals for the purpose of waterworks, irrigation, or manu- 
facturiiig purposes; the conversion and disposai of agricultural prod- 
ucts by means of mills, elevators, markets, and stores or otherwise; 
the accumulation and loan of funds; the érection of buildings, and the 
purchase and sale of real estate for the benefit of its members; and 
the construction and maintenance of such other improvements as may 
be necessary or désirable for the proper exercise of any or ail such 
corporate purposes." The answer admits the appropriation of the 
waters in question by the company for the purposes stated in the bill, 
and allèges tbat the company acquire4 a portion of its réservoir site 
by condemnation proceedings under the laws of the state of Oalif oraia, 
and that it bas exercised, and does exercise, its franchise to furnish 
the water by virtue of the comity of the state of Califomia, and sub- 
ject to the conditions prescribed by the constitution and laws of that 
state. The answer avers that the quantity of farming and orchard 
lands within and without National City lying under the fiowage of the 
company's réservoir and within the reach of its supply of water is 
about 12,000 acres; that the capacity of the réservoir is sufficient to 
supply water needed for the irrigation of 9,000 acres of land, and also 
for the domestic and other uses and œeds of a population when set- 
tled thereon and in National City of at least 20,000 persons; that of 
the 12,000 acres of farming and orchard lands lying under the com- 
pany's System, the company, in January, 1887, owned and held for 
the purpose of sale, use, and profit about 7,000 acres; that the por- 
tion of the territory of National City that it in January, 1887, laid out 
into town lots comprised 6,691 lots, of which the company then owned 
2,849 ; that the lands of the company owned by it in January, 1887, 
irrigable from its réservoir and distributing system, are situate in 
the Sweetwater valley, in Ohula Vista, and in National City, and 
within the boundaries of National ranch, in the county of San Diego, 
and also in Otay valley, in the same county, adjoining National ranch 
on the south, and in the territory known as "ex-Mission Lands," ad- 
jacent to National City on the north, and that the lands described, 
together with the lots owned by the company, form virtually one con- 
tinuous tract extending from near the base of the Sweetwater réser- 
voir westward to the Bay of San Diego, and from the Otay valley on 
tbe south to the boundaries of the city of San Diego on the north and 
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westj that the lands and lots, as owned in Januaxy, 1887, by others 
than the company, are in detached parcels, scattered among the lots 
and lands of the company; that the lands of the company were, in 
Jannary, 1887, entirely unsettled, and in their natural state, and were 
almost entirely arid, and of but little value withput water for irriga- 
tion; that the city lots owned by the company were at the same time 
vacant and unimproved, and of little value except in anticipation of 
settlement of the lands under the water System, and of the anticipated 
growth of the population of National City; that the lands and lots be- 
longing to the défendants and others than the company were also at 
that date largely unsettled and in their natural state, and were of the 
same gênerai character as those of the company; that the company, 
being désirons of selling Its lands and lots, and of taliing advantage 
of the spéculative conditions then prevailing in Southern California, 
made the' appropriation of the waters of the Sweetwater river, and 
planned and executed thé construction ofthe réservoir and water Sys- 
tem primarily to serve and settle its own lands and lots, and the in- 
habitants who, by promise of sUch water, should be induced to pur- 
chase the same, and that the compâny's water System was constructed 
to serve incidentally only the lands of others than the company; that 
in part exécution of its project the company laid out and platted its 
tract known as "Chula Vista,'' cônsisting of about 5,000 acres, in blocks 
of 40 acres each, and subdivided thè blocks into lots of 5 acres each, 
and laid pipes therein so as to rëach and serve each 5-acre lot; that 
in further exécution of its project, the company laid pipes in the 
streets 6f National City so a.i to reach its vacant city lots, as well as 
any inhabited lot along its Unes of pipes, and also so as to reach its 
farming lands within the city, and extended its pipes through the 
city to serve and irrigate 390 acres of the ex-Sîission lands, and also 
laid pipes in the Sweetwater and Otay valleys, and elsewhere in 
National Ranch, to reach and serve its lands there situated; that 
nine-tenths of the compâny's distributing pipe System, when laid and 
ready for opération in February, 1888, was so laid in anticipation of 
future use and payment for the water, and not for any use or demand 
then existing; and that, when laid, it was, and to a great extent still 
is, ahead of the demands therefor, and that much thereof has lain un- 
used. 

The answer further allèges that from the inception of its enterprise 
until January 1, 1896, the company held its farining and orchard lands 
and its lots in National City for sale, and, as an inducement to their 
purchase, both privately and publicly and continuously represented 
that the water of its System was piped to and over its lands and lots, 
and was and would be supplied to purchasers thereof for irrigation 
at the rate of $3.50 per acre per annum for farming and orchard lands 
and for city lots, in ample quantity, and at cheap rates; that the lands 
of the company in the Sweetwater and Otay valleys and m the ex- 
Mission without water hâve at no time been worth more than an 
average of |35 per acre, and in Chula Vista no more than from |75 to 
|100 per acre; that with the appurtenant water supply the company 
has at ail times since early in the year 1887 held its raw lands in the 
Sweetwater and Otay Valleys and in the ex-Mission at an average 
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price of $250 per acre, and in Chula Vista at priées ranging from 
three to flve hundred dollars per acre, except that it oflered and sold 
about six 5-acre tracts of its Chula Vista Jands at |150 per acre as 
an inducement to the flrst few purchasers to locate thereon; and has 
at ail times held its lands other than town lots within the city of 
National City, together with the annexed water supply, at ffom |350 
to $500 per acre. 

The answer allèges that prior to tbe bringing of this suit the Com- 
pany, upon the représentation that the annual rate of water for irri- 
gation was and shall be $3.50 per acre, sold to certain of the défend- 
ants and their predecessors in interest certain of its lands, aggregating 
714 acres, at the enhanced priées mentioned, with the easement of 
water annexed as an incident and appartenant thereto, and that 
each purchaser thereof respectively relied upon the représentations 
of the Company that the annual rate for water to be supplied for irri- 
gation was and would remain not higher than $3.50 per acre; and 
that in each of those cases the company, prior to making its eonvey- 
ance, connected the land so sold with the actual flow of water of its 
System, both for irrigation and domestic and other uses; and in re- 
spect of lands so sold by the company in Chula Vista it exacted from 
anid imposed upon each of the purchasers his obligation to erect a 
résidence thereon at once, to cost not less thaa $2,000. 

The answer further allèges that up to December, 1892, the com- 
pany made no express or separate grant of "water rights" as appurte- 
nant to the lands so sold by it, but granted the easement of the 
flow and use of the water from its System as an appurtenant to the 
land sold, "and contracted for and received compensation for the 
land and appurtenant water right in a single price for both'' ; that 
after December, 1892, the company, in ail cases of sales of its lands, 
by an express contract in writing, speciflcally sold to those de- 
fendants who purchased lands from it that appurtenant water right, 
and that each of such contracta contained the foUowing provisions 
(the description of the land and the price for the same with the 
water being adapted to each case, respectively), to wit : 

"That In considération of the stipulation herein contained and the pay- 
ments to be made as herelnafter specifled, the party of the flrst part (the com- 
pany) hereby agrées to sell unto the party of the second part, and the party 
of the second part agrées to purchase of the party of the flrst part, the fol- 
lowing real estate, to wit [description], together with a water right to the 
one acre foot of water per annum for each and every acre of said above- 
described real estate, to be delivered by tbe party of the first part through 

its pipes and flumes at a point ; said water to be used exclusively on 

said real estate, and to beeonie and he appurtenant thereto, and not to be 
diverted therefrom: provided, that the party of the flrst part may change 
the place of delivery of said water so long as the same is near the highefet 
point of said land. For whieh land and water right the party of the second 

part agrées to pay the sum of dollars. And the party of the second 

part further agrées and binds self, heirs, executors, and assigns, to 

pay the regular annual water rates allowed by lawand charged by the party of 
the flrst part for the water covered by said water rights, whethcr said water 
is used or not, and to pay for ail water used on said land for domestic' pur- 
poses monthly under such rules and régulations for the delivery of water to 
consumers as the party of the first part may from time to time make." 
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The answer further allèges that the title to about 970 acres in the 
aggregate of lands lying outside of National City and acquired by cer- 
tain défendants was not derived from the company, in respect to 
which the company furnisàed water up to December, 1892, without 
exacting a price for a water right, but voluntarily annexed the per- 
pétuai easement of the flow and use of water from its System to such 
lands, and voluntarily treated those tracts as it did ail tracts sold by 
it to other défendants; and that from the beginning of its service of 
water the only water rates actually established and collected by the 
company for water furnished by it to land not sold by it hâve been 
the same as for water supplied to lands it sold. 

The answer further allèges that from and after December, 1892, 
the company refused to fumish water to irrigate other or fmrther 
lands under its System not owned or sold by it, except upon the 
payment of a sum in gross for the water right over and above the 
uniform annual rate as actually established and collected from ail 
of the lands under the System; that it first fixed the price of such 
water rights at |50 per acre, and later raised the same to |100 per 
acre; and that from December, 1892, it furnished no water to irri- 
gate any of the lands not sold by it, except upon payment of the 
price flxed by it for a water right under a contract for the sale of 
such water right containing the following provisions (the filling of 
the blanks being adapted to each case), to wit: 

"That the party of the first part (the company) agrées to, and does hereby, 
sell to the party o( the second part a water right to one acre foot of water 
per acre per annum for each and every acre of the real estate hereinafter 
described, to be delivered through the pipes and flumes of the party of the 

flrst part, , for the sum of dollars, payable as foUows: 

provided, the party of the flrst part may, at its option, change the place of 
delivery of sald water, so long as the same is near the highest point on the 
lands for which the water Is delivered under and in accordance with the rules 
and régulations established from time to time by the party of the flrst part. 
Said water right is sold for the use of and to be appurtenant to the following 
described real estate now owned by the party of the second part, in the 

county of San Diego, state of California, to wit, , consisting of — 

acres. And it is expressly understood and agreed that the water right 
hereby sold shall belong to said described real estate, and be used thereon, 
and not diverted therefrom, or used on any other lands. In considération 
of the foregoing stipulations and agreements, the party of the second part 

agrées and binds self, heirs, executors, and assigns, to pay the 

sums above specified promptly as the same and each of them falls due, and 
that will in ail things comply with and perform the terms and condi- 
tions of this agreement on part to be performed, and that and 

they will promptly pay ail annual water rates and charges for the water to 

which is entitled under and by virtue of this agreement, at rates fixed 

by the party of the first part as allowed by law, and at the times, in the 
manner, and according to the rules and régulations made and adopted by 
the party of the first part; the annual rental for the amount of water to 
which the party of the second part is entitled under this contract to be paid 
whether the same is used or not; and also to pay for ail water used by 

— on said land for domestic purposes at the rates fixed by the party of 

the first part, and allowed by law." 

The answer allèges that under such contracts as that last quoted 
the company conveyed appurtenant water rights to about 200 acres 
of the lauds to certain of the défendants. 
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The answer further allèges that tlie défendant J. M. Ballon owns 
a water right by virtne of a spécial written contract witt the Com- 
pany, making such water right appartenant to his land, and for a 
valuable considération by him paid to said company, and under the 
f oUowing provisions : 

•Trovided, that said party of the second part shall make application In 
the form provided by the company for the use of the water, and use tbe 
same under the same restrictions and conditions, and to pay said party of 
the second part the current rate therefor as established for Chula Vista: pro^ 
vided, said restrictions and conditions are not inconsistent with the water 
right hereby granted to said party of the second part." 

The answer further allèges that certain of the défendants, who are 
owners in the aggregate of 400 acres of what are known as the ex- 
Mission Lands, hâve annexed to them water rights by virtue of a 
written contract with the company, which reads as f ollows : 

"The parties of the first part will make application for the use of the water 
upon the form provided by the party of the second part for that purpose, 
and pay for the use of the water at the current rates as may be enforced 
from tlme to tlme for supplying lands In National Ranch, and subject to the 
same gênerai rules and régulations." 

The answer further allèges that on or about June 3, 1895, the com- 
pany established a classiflcation of lands which had been or shonld 
be provided with water by its system, to take effect July 1, 1895, 
and afterward confirmed the same to take effect Jannary 1, 1896, 
and that such classiflcation has been adopted by the receiver, and is 
in words following, to wit: 

"Tenth. For the purpose of flxing rates for Irrigating acre property, the 
lands of that character are classlfied as f ollows: Ail lands to which the ease- 
ment and flow of water for Irrigation has been or shall be annexed by the 
consent or voluntary act of thls company shall constitute the first class. Ail 
lands to which the easement and flow of water for irrigation has not been 
or shall not be annexed by the consent or voluntary act of- thls company shall 
constitute the second class." 

And that in respect of such second class of lands the company, 
at the same times, promulgated the following, to wit: 

"In addition to said annual rate for water used upon lands of said second 
class, there shall be paid upon the lands of said class an annual charge equal 
to six per centum of the value of the right to said easement and flow of 
water for Irrigation, which said value shall be taken as one hundred ($100.00) 
dollars per acre." 

The answer allèges that the lands of each and ail of the défend- 
ants f ail within the first class so deflned by the company and the re- 
ceiver. 

The answer avers that neither of the défendants is, in any event, lia- 
ble for more than his respective due proportion of the annual expenses 
of the repair, maintenance, and opération of the company's water Sys- 
tem ; that such of their number as hâve purchased lands with water 
rights appurtenant thereto from the company, and such of their num- 
ber as hâve purchased water rights made appurtenant to their lands 
not bought of the company, hâve each and ail paid the full amount 
demanded by the company as the price of the perpétuai easement of 
the water supplied thereto by the company, and avers that such ease- 
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ments are, respectively, servitudes upon the company's water System, 
and hâve been fully paid for, and that the owners of such lands are 
forever discharged and acquitted from payment of any further sum or 
sums to apply on the principal of or as income upon the cost or value 
of the water company's System, or any debt incurred by the company 
for construction thereof. And the défendants "allège that said com- 
pany, in each of said cases, received satisfaction for, from, and parted 
with to, each such défendant, or to his and her predecessor in interest, 
so much of its franchise to demand and coUect water rentals propor- 
tioned to said lands as corresponded or related to interest or income 
on the cost or value of said System, or to net annual receipts and 
profits thereof or therefrom; and that it retained and now holds only 
so much of its said franchise proportio»ed to said lands as relates to 
the due proportion of the annual reasonable expenses of the repair, 
management, and opération of such System; and that in said respects 
it has at ail times put ail other lands to which it has voluntarily an- 
nexed said water rights upon the same footing, and that ail such lands 
hâve remained on the same footing for more than flve years; that 
said lands hâve in many cases changea owners while so supplied with 
water at the same rates and on the same footing as to water rights 
with the land sold by the said company with anaexed water rights 
as aforesaid; that the value of said water rights has for more than 
five years entered into the market value of said lands, and has in ail 
cases been paid for to their vendors by the présent owners, thèse de- 
fendants, who are successors in title by mesne or immédiate co»vey- 
ance of the lands to which, during the former ownership, the com- 
pany voluntarily annexed said perpétuai easement and water rights; 
and that neither any such lands nor the owners of any thereof are, in 
any event, liable for any other or further water rentals than are the 
lands the ownership of which with said water rights were deiived 
from said corporation." 

Copions extracts hâve thus been taken from the answer to show the 
grounds upon which it is strenuously contended the water in ques- 
tion must be continued to be furnished to the défendants for irriga- 
tion at the annual rate of |3.50 per acre. 

At the time of the adoption and taking effect of the constitution 
of Califomia of 1879, the provisions of section 552 of the Civil Code 
of that state were, and yet are, as f ollows : 

"Whenever any corporation, organized under the laws of thls state, fumishes 
water to Irrigate lands which said corporation has sold, the right to the flow 
and use of said water is and shall remain a perpétuai easement to the land 
so sold, at such rates and terms as may be established by said corporation In 
pursuance of law. And whénever any person who is cultivatlng land on the 
line and wlthtn the flow of any ditch owned by such corporation, has been 
furnished water by it with which to irrigate his land, such person shall be 
entitled to the continued use of said water, upon the same terms as those 
who hâve purchased their land of the corporation." 

Sections 1 and 2 of article 14 of the constitution of 1879 are as 
follows : 

"Section 1. The use of ail water now appropriated, or that may hereafter be 
appropriated, for sale, rental, or distribution, is hereby declared to be a public 
use, and subject to the régulation and control of the state. In the manner to 
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be prescribed by law: provlded, that the rates or compensation to be coUected 
by any person, eompany, or corporation in thls state for the use of water 
suppUed to any clty and county, or city or town, or the Inhabitants thereof, 
sliall be flxed, annually, by the board of supervisors, or city and county, or 
city or town council, or other goveming body of such city and county, or city 
or town, by ordinance or otherwise, in the manner that other ordlnances 
or législative acts or resolutions are passed by such body, and shall continue 
in force for one year, and no longer. Such ordlnances or resolutions shall be 
passed in the month of February of each year, and take effect on the flrst 
day of July thereafter. Any board or body failing to pass the necessary or- 
dlnances or resolutions fixing water-rates, where necessary, within such time, 
shall be subject to peremptory process to compel action at the suit of any 
party Interested, and shall be llable to such further processes and penalties 
as the législature may prescribe. Any person, Company, or corporation col- 
lecting water-rates in any city and county, or city or town in thls state, oth- 
ei-wise than as so established, shall forfeit the franchises and water-works 
of such person, eompany, or corporation to the city and county, or city or 
town where the same are coUected, for the public use. 

"Sec. 2. The right to coUect rates or compensation for the use of water sup- 
plied to any eounty, city and county, or town, or the inhabitants thereof, is a 
franchise, and cannot be exercised except by authorlty of and in the manner 
preserlbed by law." 

The late case of San Diego Land & Town Co. v. City of National 
Gity, decided by thls court, and reported in 74 Fed. 79-80, presented 
the question, among others, whether that eompany had the légal right 
to demand and receive a sum of money, in addition to the annual 
rates it was authorized to charge, as a condition upon which it would 
furnish water appropriated by it under the constitution and laws of 
California, to the persons for whose use the appropriation was made. 
The thing for which that eompany demanded a sum of money, ia ad- 
dition to the annual rates it was by law authorized to charge, it 
designated as a "water right." In that case this court said : 

"It does not change the essence of the thing for which the eomplainant de- 
mands a sum of money to call it a 'water right,' or to say, as it does, that the 
charge is imposed for the pm-pose of reimbursing eomplainant in part for the 
outlay to which it has been subjected. It is demanding a sum of money for 
dolng what the constitution and laws of California authorized it to appropriate 
water within its limits, conferred upon it the great power of emlnent domain, 
and the franchise to distribute and sell the water so appropriated, not only 
to those needing it for purposes of irrigation, but also to the cities and towns, 
and their Inhabitants, within its flow; for which it was given the right to 
charge rates to be established by law, and nothlng else. No authorlty can 
anywhere be found for any charge for the so-called 'water right.' The state 
permitted the water in question to be appropriated for distribution and saJe 
for purposes of irrigation, and for domestic and other bénéficiai uses; con- 
ferring upon the appropriator the great powers mentioned, and compensating 
it for its outlay by the fixed annual rates. The eomplainant was not obliged 
to avail itself of the offer of the state, but, choosing, as it did, to accept the 
beneJits conferred by the constitution and laws of California, it accepted them 
chargcd with the coiTcsponding burden. Appropriatlng, as it dld, the water 
in question for distribution and sale, it thereupon became, according to the ex- 
press déclaration of the constitution, charged with a public use. 'Whenever,* 
said the suprême court of California in McCrai-y v. Beaudry, (i7 Cal. 120, 121, 
7 Pac. 265, 'water is appropriated for distribution and sale, the public has à 
right to use it; that is, each member of the eommunlty, by paylng the rate 
fixed for supplying it, has a right to use a reasonable quantlty of it in a rea- 
sonable manner. Water appropriated for distribution and sale is Ipso facto 
devoted to a public use, which is inconsistent with the right of the person so 
appropriatlng it to exercise the same control over it that he mlght hâve exer- 
cised if he had never so appropriated it.' " 
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In tàe présent suit this ruling of this court is assailed, and it is said 
for th.e Company that it is opposed to the ruling of tlie suprême court 
of California in the cases of Irrigation Co. v. Eowell, 80 Cal. 114, 22 
Pac. 53, and Irrigation Qo. v. Dunbar, 80 Cal. 530, 22 Pac. 275; that 
in those two cases the suprême court of California expressly recog- 
nized the existence of such a right, and enforced it in behalf of such 
w^ter companies. An examination of those cases clearly shows that 
counsel is altogether mistaken in his statement. No such question 
was there raised, considered, or decided. In neither of those cases 
did it anywhere appear that the water, a part of which the Presno 
Canal Company undertook to sell in the one case, and to fumish in 
the other, was appropriated by the company under or by Tirtue of the 
constitution and laws of California; nor was it suggested in either 
case that the water had otherwise become subject to the public use 
declared by the constitution and laws of California, and for that rea- 
son that only legally established rates could be charged for its use. 
But g, similar question did arise in the suprême court of Colorado in 
the case of Wheeler v. Irrigating Co., 17 Pac. 487, and was there de- 
cided in précise accord with the ruling of this court in San Diego 
Laad & Town Co. v. City of National City, supra. The provisions of 
the constitution of Colorado were, at the time the case cited arose, 
as f ollows (article 16) : 

"Sec. 5. The water of every natural stream not heretofore appropriated 
within the state of Colorado is hereby declared to be the property of the pub- 
lic, and the same is dedicated to tlie use of the people of the state, subject to 
approprlatlo-n as hereinafter provided. 

"Sec. 6. The right to dlvert unapproprlated waters of any natural stream 
to bénéficiai uses shall never be denled. Priority of appropriation shall give 
the better right as between those uslng the water for the same purpose; but 
when the waters of any natural stream are not sufflcient for the service of 
ail those deslring the use of the same, thoee uslng the water for domestlc 
purposes shall hâve the préférence over those claiming for any other purpose, 
and those uslng the water for agricultural purposes shall hâve préférence 
over those using the same for manufacturlng purposes. 

"Sec. 7. AU persons and corporations shall bave the right of way across 
public, private, and corporate lands for the construction of dltches, canals, 
and flumes for the purpose of conveylng water for domestlc purposes, for 
irrigation of agricultural lands, and for minlng and manufacturlng purposes, 
and for drainage, upon payment of just compensation. 

"Sec. 8. The gênerai assembly shall provide by law that the board of county 
commissioners in their respective countles shall hâve power, when applica- 
tion Is made to them by either party in1;erested, to establish reasonable 
maximum rates to be charged for the use of water, whether furnished by 
indlvlduals or corporations." 

In the Colorado case the plea,dings showed the water company to 
be a carrier and distributer of water for irrigation and other purposes, 
with a canal upwards of 60 miles in» length, and capable of supplying 
water to irrigate a large area of land. It had undisposed of a suffl- 
cient quantity of water to supply the wants of the relator, who was 
one of the landowners and consumers under the canal, and who could 
obtain water from no other source. He tendered the amount of the 
annual rental flxed by the company, and demanded the use of water 
for the current season, but the company demanded as a condition 
précèdent to the granting of his request that he buy in advance "the 
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right to receive and use water" from its canal, and pay therefor $10 
per acre,— just as the San Diego Land & Town Company, io the case 
decided by tMs court, demanded |50 per acre at one time and |100 per 
acre afterwai-ds for a similar so-called "water right." The suprême 
court of Colorado held, as did this court in the case referred to, the 
demand, in addition to the annual rates, for the so-called "water 
right," illégal and void. In the course of his opinion, the justice de- 
livering the opinion of the court said: ' 

"Our constitution dedicates ail unapproprlated water In the natural streams 
of the State 'to the use of the people,' the ownershlp thereof being vested In 'the 
public' The same instrument guaranties in the strongest terms the right 
of diversion and appropriation for bénéficiai uses. Wlth certain qualifications, 
it recognizes and protects a prlor right of user, acquired through priority of 
appropriation. We shall presently see that, after appropriation, the tltle 
to this water, save, perhaps, as to the limited quantity that may be actually 
flowing in the consumei:'s diteh or latéral, remains in the gênerai public, 
while the paramount right to its use, unless forfeited, continues in the ap- 
propriator. But, to constitute a légal appropriation, the water diverted must 
be applied wlthin a reasonable time to some bénéficiai use; that is to say, 
the diversion ripens into a valid appropriation only when the water Is utilized 
by the consumer, though the priority of such appropriation may date, proper 
diligence having been used, from the commencement of the canal or ditch. 
The constitution unquestionably contemplâtes and sanctions the business 
of transporting water, for hire, from natural streams to distant consumers. 
The Colorado doctrines of ownership and appropriation (as declared In the 
constitution, statutes, and décisions) necessarily give the carrier of water 
an exceptional status; a status dlfferlng in some particulars from that of t5ie 
ordlnary common carrier. Certain peculiar rights are acquired in connection 
wlth the water diverted, It Is unnecessary now, however, to enumerate 
thèse rights In détail. For the présent It sufflces to say that they are dé- 
pendent for their birth and contlnued existence upon the use made by the 
consumer. But, giving thèse rights ail due significance, I cannot consent to 
the proposition that the carrier becomes a 'proprietor* of the water diverted. 
A cursory reading of the statutes might convey the Impression that the légis- 
lature regarded the carrier as possessing a salable Interest In this water. And 
the constltutlonal phrase, 'to be charged for the use of water,' relating to 
the carrler's compensation, mlght, at first glanée, seem to recognize a like 
ownership In such use. But, construing ail the provisions of that instrument 
bearing upon the subjeot in pari materia, the correctness of both of thèse 
Inferences must be denled. The constitutional convention was legislating 
with référence to the necessltles and practical wants of the people; and this 
body, in its wlsdom, ordalned that the ownership of water should remain in 
the public, wlth a perpétuai right to its use, free of charge. In the people. 
By section 8, art. 16, of the constitution, from which the foregolng phrase is 
taïen, the convention recognized the carrler's right to compensation for 
transporting water, and provlded for a judiclal or quasi judicial tribunal to 
flx an équitable maximum charge where the parties fail to agrée. It re- 
quires no citation of authorlty to show that the words 'purchase' and 'sale,' 
together wlth other words of llke Import, used in this connection by the légis- 
lature, must receive a corresponding interprétation. Under the constitution, 
as I understand it, the carrier is at least a quasi public servant or agent. 
It is not in the attitude of a private ladividual contracting for the sale or use 
of his private property. It exists largely for the beneflt of others; being 
engaged in the business of transporting, for hire, water owned by the public, 
to the people ownlng the right to its use. It Is permitted to acquire certain 
rights as against thèse subsequently divertlng water from the same natural 
stream. It may exercise the power of eminent domain. Its business is 
affirmatively sanctioned, and its profits or émoluments are fairly guarantied. 
But in considération of this express récognition, together with the privilèges 
and protection thus given, It is, for the public good, charged with certain 
duties, and subjected to a reasonable coutrol. Were the constitution and 
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Btatutes absblutely sllent as to the amount of the charge for trajisportation, 
and the tlme and manner of its collection, there would be a strong légal ground 
for the position that the demand in thèse respects must be reàsonable. The 
carrier voluntarily engages in the enterprise. It has In most Instances, from 
the nature of things, a monopoly of the business along the line of its canal. 
Its TOcation, together with the use of its property, are closely allied to the 
public interest. Its conduct in connection therewith materially afCects the 
eommunlty at large. It is, I think, chargea wlth what the décisions term a 
'publie duty or trust' " 

In the subséquent case of Combs v. Ditch Co., 28 Pac. 968, the 
suprême court of Colorado held that the constitutional rlght of indi- 
vidual consumers, upon tender of the regular rates, to water diverted 
by a carrier, cannot be evaded or qualifled by a régulation compelling 
the purchase of stock in the carrier compaBy as a condition précèdent 
to its use; saying: 

"If dItch companies were at Uberty to divert water without limit, and at the 
same time make the ownership of stock an absolute condition précèdent to 
the right to procure water from thelr irrigating canals, water rights would 
soon become a matter of spéculation and monopoly, and tlUers of the soil 
would haye to pay exorbitant rates for the use of water, or our arid lands 
would become unproductive. The constitution provides that the water of 
natural streams may be diverted to bénéficiai use; but the privilège of diver- 
sion is granted only for uses truly bénéficiai, and not for purposes of spécula- 
tion. This is évident from the fact that provision is made for establishing 
reàsonable rates to be charged for the use of water by individuals or corpora- 
tions fumishing the same, the évident purpose of which Is that actual and 
bénéficiai consumers of water may not be subjected to extortionate demands." 

In line with what has been said above are the cases in the suprême 
court of California of Price v. Irrigating Co., 56 Cal. 431, and People y. 
Stephens, 62 Cal. 209. In Price v. Irrigating Co. it was, among other 
things, claimed that thé company was a purely private corporation, 
and was not obligea to f ùrnish water to the public. The court said : 

"So far as the appropriation, purchase, or condemnation as to a public use 
of waters for irrigation purposes, as also their distribution for rates or 
toUs, is concemed, défendant cannot deny that it is a 'canal' company. 
Bach person entitled to water, on the theory that such companies are charged 
with the duty of disposing of it for proper compensation, is entitled to 
treat with défendant as if it had been organized exelusively under the 
act of May 14, 1862, 'An act to authorize the incorporation of canal companies 
and the construction of canals' (St. 1862, p. 540). The rights and privilèges 
which may be claimed and exercised by défendant with respect to water 
are derived from that act. With référence to such rights and privilèges, and 
their correspondlng obligations, the defendafit is at least a corporation de 
facto. It cannot suecessfully assert the one and disregard the other. Every 
corporation deriving its being from the act above cited has impressed upon 
It a public trust,— the duty of fumishing water, if water it has, to ail those 
who come within the class or community for whose alleged benefit it has been 
created. Eîvery such corporation may exercise, on behalf of the public, the 
power of eminent domain; and no man, nor company of men, incorporated or 
otherwise, can take the property of ' a citizen for his own or their own ex- 
clusive benefit. So plain a proposition cannot require élaboration. The power 
—in its nature a public power— and the public duty are corrélative. The duty 
exists without any express statutory words Imposing it wherever the public 
use appears. Nor is it necessary, as the case is presented, to deny that a cor- 
poration may be formed to fundsh with water, for purposes of Inigation, a 
particular community, or even a partlcular territory, pro\lded the territory is 
not in the exclusive occupation of the corporation itself. This défendant was 
organized 'to fumish, sell, give, or supply water to any person or corporation, 
for Irrigation, mechanical, or other purposes.' Even assuming that the duty 
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imposed on défendant by Its articles of Incorporation, and the law under whlch 
It was created, could be llmited by a transfer to it (rom the Southern Cali- 
fomia Oolony Association of its 'riglits, franchises, and privilèges,' the last- 
named corporation was organized to furnish, etc., water to people of the town 
and colony mentioned in the complaint, 'and others' In the townships speclf- 
ically set forth, for irrigation and other purposes. The plalntiff's land is a 
portion of one of the townships named In the complaint and the articles of 
incorporation of the Southern Califomla Oolony Association. The défendant, 
therefore, Is booind td furnish plaintllï with water to Irrigate his lands on his 
payment of the rates flxed in the manner prescribed by law, — it Bavlng the 
water to furnish. The case showe that défendant has an ample supply of 
water to furnish the quantlty demanded by those entitled to receive it, in- 
cluding the quantlty alleged on argument to be needed by plaimtiflf. The rates 
which défendant may charge hâve never been fixed In the manner required 
by law, but défendant has itself fixed the rates, and could not be permitted to 
refuse water to one otherwise entitled to receive it who should offer to pay 
those rates." 

In People v. Stephens, in speakiag of sections 1 and 2 of article 14 
of the constitution of Oalifornia, the court said: 

"By section 1 of article 14, the use of ail water heretofore or hereafter ap- 
propriated for sale, rental, or distribution Is exjpressly declared to be a public 
use. It is not left to the législature, as formerfy, to say whether It shall be a 
publie use or not, but the constitution itself déclares It to be such, and then 
makes the use subject to the régulation and control of the state,— that Is to 
say, of the législature,— in the manner to be prescribed by law, to wit, by 
statute law, subject, however, to certain enumerated provisions contained in 
the constitution itself; among them, to provisions in respect to the rates or 
compensation to be collected by any person, company, or corporation for the 
use of water supplied to any city and county, or city or town, or the in- 
habitants thereof , Such rates or compensation the constitution expressly 
déclares shall be flxed in a certain speeified manner, at a certain time, and 
by a certain body; and the body faillng to do so is expressly made 'subject to 
peremptory process to compel action, at the suit of aay party interested, and 
llable to such further processes and penalties as the législature may pre- 
Bcribe.' But by the next section of the same article of the constitution the 
right to collect the rates or compensation so established is declared to be a 
franchise, 'and cannot be exercised except by authorlty and in the manner 
prescribed by law'; that is, by statute law. But, of course, the constitution 
contemplated the enacting by the législature, where they did not exist, of ail 
laws necessary to glve effect to Its commands, and that none should be passed 
in contravention of its provisions. When, therefore, the constitution fixed the 
manner of establishlng the rates or compensation to be chargea for water fur- 
nished to any city and county, or city or town, or the inhabitants there'of, 
and fuEther declared that the right to collect the rates or compensation sb 
established is a franchise, and cannot be exercised except by authorlty of and 
in the manner prescribed by law, it was the duty of the législature. If they 
dld not exist, to provide the needful laws." 

It is impossible to reconcile the déclarations of the suprême court 
of Oalifornia in either of the two cases last referred to, or in any 
other case to which my attention has been called, with a right on the 
part of any corporation appropriating water under and by virtue 
of the constitution and laws of Oalifornia for sale, rental, or distri- 
bution, to exact any sum of money or other thing, in addition to the 
legally established rates, as a condition upon which it will furnish to 
consumers water so appropriated. In the very late case of Merrill 
V. Irrigation Co., 44 Pac. 720, the suprême court of Oalifornia held 
that the provisions of section 1 of article 14 of the constitution of 
that state apply to ail water designed, set apart, and devoted to pur- 
poses of sale, rentaJ, or distribution, without référence to the mode 
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of its acquisition; and accordingly it held in tliat case that water 
acqilired by the irrigation company from the city of Los Angeles was 
subject to tbe constitutional provisions referred to, and tbat the 
Company, having supplied it for irrigation to the plaintiff in that 
case, "was, by virtue of the second clause of section 552 of the Civil 
Code bf Califomia, legally bound to continue such supply at the 
rates it had established; the company having on hand a sufficient 
supply for the purpose. Of course, no company can be compelled to 
furnish water beyond its capacity. Indeed, consumers themselves 
are vitaJly interested in seeing that the capacity of the distributer 
is not overtaxed; so much so that in Colorado it is held, and prop- 
erly held, that a consumer who settles upon and improves land by 
means of water appropriated and distributed under and by virtue of 
the constitution and laws of that state, giving to the iirst in time the 
first in right, can maintain a suit against the distributer of such 
water to prevent the spreading of it beyond the capacity of the Sys- 
tem, so as to endanger the supply of those whose rights hâve already 
vested, and upon the faith of which they hâve invested their money 
and made their improvements. Wyatt v. Irrigation Co. (Colo. Sup.) 
33 Pac. 144. In Califomia the same right is secured to the consumer 
by statute, as weU as by judicial décision. It has already been seen 
from the référence made to the case of Price v. Irrigating Co., 56 Cal. 
431, and Merrill v. Irrigation Co. (Cal.) 44 Pac. 720, that the right of 
the consumer to demand of the corporation a supply of water présup- 
poses a sufficient supply for the purpose under the control of the 
company; and by the provisions of section 552 of the Civil Code of 
Califomia a consumer whose rights hâve once vested is protected 
from the injury of having his supply of water eut off, for it in tenus 
déclares him entitled to the continued use of the water upon the 
payment of the rates established as required by law. Neeessarily 
growing out of this right to the continued use of the water which he 
has acquired as a perpétuai easement to his land, is the right of such 
consumer to prevent, by injunctio», if need be, the distributer from 
disposing of or attempting to furnish otliers beyond the capacity of 
the System, thereby impçriling the rights of those already vested. 
So long, however, as a sufficient supply exists, every person within 
the flow of the system has the légal right to the use of a reasonable 
amount of the water in a reasonable manner upon paying the rate 
flxed for supplying it. In Califomia, as has been seen, the constitu- 
tion itself provides that the rates or compensation to be coUected 
by any person, company, or corporation for the use of water sup- 
plied to any city, town, or other municipality shall be fixed in the 
month of February of each year by the goveming body of such city, 
town, or other municipality, "by ordinance or otherwise, in the man- 
ner that other ôrdinances or législative acts or résolutions are passed 
by such body, and shall continue in force for one year, and no 
longer." The rates to be charged for water appropriated under and 
by virtue of the constitution and laws of the state to persons out- 
side of cities, towns, aud other nmnicipàlîties were, by the constitu- 
tion, left to be provided for by the législature. And this the lég- 
islature of Califomia did by an act approved March 12, 1885 (St. 
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1885, p. 95), entitled "An act to regulate and control tlie sale, rental, 
and distribution of appropriated water in the state other than in 
any city, city and county, or town tlierein, and to secure the rights 
of way for the conveyance of such water to the places of use." By 
the terms of this act of the législature, the boards of supervisors of 
the several counties are glven poiwer, and it is made their duty, in 
the manner prescribed in the act, to flx the maximum rates at which 
any person, company, or corporation may sell, rent, or distribute 
water appropriated for the purpose. The circumstances and conditions 
under which such board is authorized and required to do that thinj? 
are prescribed by sections 3, 4, 5, and 6, of the act. The action of the 
board can only be invoked in the flrst instance by a pétition in writ- 
ing of not less than 25 of the inhabitants, who are taxpayers of the 
county. It may be that the number thus flxed by the statute is too 
large; that in some cases it may be difiBcult, in others impossible, to 
obtain 25 inhabitants, who are taxpayers of the county, to join in 
the pétition asking the board to establish maximum rates. If so, 
it is a matter for the considération of the législature, with which the 
constitution has left it. By the statute, as enacted, when such a 
pétition, so signed, has been presented, the board, upon giving the 
notice required, is empowered to examine witnesses; to send for 
persons, books, and accounts; to ascertain the value of the water 
System, and the reasonable expenses of its management and opéra- 
tion, including the cost of repairs, together with ail other facts, cir- 
cumstances, and conditions pertinent to the question, and, after such 
investigation and considération, to fix and establish the maximum 
rates at which the water shall be sold, rented, or distributed to the 
inhabitants of the county outside of any city, town, or other munic- 
ipality; the board being empowered to establish différent rates for 
water furnished for the différent uses, such as mining, irrigation 
mechanical, manufacturing, and domestic, but being required t' 
make them equal and uniform as to each class, and being furthei 
required to "so adjust them that the net annual receipts and proiitr 
thereof to the said persons, associations, and corporations so furnisk- 
ing such water to such inhabitants shall be not less than six nor 
more than eighteen per cent, upon the said value of the canals, 
ditches, flumes, chutes, and ail other property actually used and use- 
ful to the appropriation and fumishing of such water, of each of 
such persons, companies, associations, and corporations; but in es- 
timating such net receipts and profits, the costs of any extensions, 
enlargement, or other permanent improvements of such water rights 
or waterworks shall not be included as part of the said expenses of 
management, repair, and operating of such works, but when accom- 
plished may and shall be included in the présent cost and cash value 
of such work." By section 6 of the act it is provided that at any 
time after the rates hâve been once established by the board of 
supervisors the same may be establiBihed anew or abrogated in whole 
or in part by such board, to take effect one year next after such flrst 
establishment, upon either the written pétition of 25 of the inhab- 
itants who are taxpayers of the county, or "upon the written péti- 
tion of any persons, companies, associations, or corporations the rates 
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and compensations of whose appropriated waters hâve already been 
fixed and regulated and are still subject to sucb. régulation by any 
of tbe boards of supervisera of this state, as in this act provided." 
Not until after tbe rates hâve been once established upon the péti- 
tion of 25 of the inhabitants who are taxpayers of the county is the 
person, company, or corporation fumishing the vrater autiiorized to 
make any application to the board. Then, and then only, such per- 
son, company, or corporation may apply to hâve the rates established 
anew, or abrogated in whole or in part. 

Since, to make good the appropriation, it is essential that the 
water be applied to some bénéficiai use, thèse provisions of the stat- 
ute of themselves neeessarily présuppose that, until the action of 
the board of superv'isors is called into play, the parties fumishing 
the water must designate the rates. It cannot be furnished for 
nothing. The law does not exact that, nor has any consumer the 
right to expect it. The statute evidently proceeds upon the theorj' 
that the rates charged by the person, company, or corporation may 
be satisfactory to the consumers; in which event there would be no 
occasion for the intervention of the board of supervisors. But, to 
protect the consumers in the event such charges should be unsatis- 
factorj', they, and they onlj', are given the right to first invoke the 
intervention and action of the board. Until that time, the rates es- 
tablished and collected by the person, company, or corporation fur- 
nishing the water prevail. This, it seems to me, would be the true 
and obvions construction of the statute if it had not so declared in 
terms. But the statute itself does so déclare in terins, and in thèse 
words: 

"Until such rates shall beso established (namely, tliose first established by 
the board), or after they shall hâve been abrogated by such board of super- 
visors as in this act provided, the aetual rates established and collected by 
each of the persons, companles, associations, and corporations now fumishing 
or that shall hereafter furnish appropriated waters for such rental or distribu- 
tion to the inhabitants of any of the countiés of this state shall be deemed and 
accepted as the légal rates thereof." Act Cal. March 12, 1885, § 5. 

Should the rates fixed by the board designated by the law for the 
purpose be sO unreasonable as to justify the interposition of a court, 
any party aggriéved would hâve his reniedy in the appropriate court, 
by which such :unreasonable rates would be annulled, and the ques- 
tio» again remitted to the body designated by the law to establish 
them. Bot in no case would the court undertake to do so. Reagan v. 
Trust Oo., 154 U. S. 420, 14 Sup. Ct. 1062; Railway Oo. v. Wellman, 
143 U. S. 339, 12 Sup. Ct. 400; Santa Ana Water Oo. v. Town of San 
Buenaventura, 65 Fed. 323. Therefore it is not for the court in the 
présent case to go into the question of the reasoûableaess of the rates 
established by the complainant, and which it seeks to enforce. If un- 
reasona.ble, ând the consumers are for that reason dissatisfled there- 
with, resort must first be had to the body designated by the law to 
âx proper rates, to wit, the board of supervisors of San Diego county. 

The suggestion urged by the defendaiits that the board of super- 
visors cannot be trusted, but will bé controlled by the water company, 
even if based on fact, is no argument whatever against the existence 
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and validity of the law. But it cannot be true, unless the people 
thernselves, having the sélection of such offlcers, deliberately choose 
to put itt such positions of honor and trust unworthy and debased men. 
The views above expressed are conclusive against the positions of 
the défendants, unless it be, as claimed by them, that the complainant 
is estopped from making any changes in the rates at which it has 
heretofore furnished the défendants with water, or that the water in 
question is so far private property as that the parties to the suit 
could make valid contracts in respect to the rates at which the Com- 
pany should furnish it to the défendants. If the company is a private 
corporation, and the water private property, this would undoubtedly 
be so; but if the complainant is a public or quasi public corporation, 
and the water in question is, and at ail the times mentioned has bee», 
charged with a public use, it is not true; for nothing can be clearer 
than that, in respect to «uch water, rates established in pursuance of 
law must control, aad that no attempt to ignore that control and to 
establish them by private contract is of any validity. The fact that 
some of the purposes for which the complainant company was incor- 
porated are purely private is unimportant, since among the purposes 
is "the supplying of water to the public," and "the construction and 
maintenance of dams and canal s for the purpose of waterworks, irri- 
gation, or manufacturing." As said by the suprême court of Oali- 
fornia in Price v. Irrigating Oo., supra, the complainant company 
cannot escape the performance of the duty of furnishing the public 
with water by asserting that it was also incorporated for some private 
purpose or purposes. Both the bill and answer assert the public 
character of the complainant, as well as the fact that the water in 
question was appropriated by the complainant under and by virtue 
of the constitution and laws of California for sale, rental, and distri- 
bution to the public. In the bill it is alleged "that the said company 
is, and has been, during said times, the owner of valuable water, water 
rights, réservoirs, and an entire water system, for furnishing water 
to consumers for domestic, irrigation, and other purposes, for which 
water is needed for consumption, and of a franchise for the impound- 
ing, sale, disposition, and distribution of the waters owned and stored 
by it to the défendants and other tonsumers, and to the city of Na- 
tional City and its inhabitants." And again, "That by the expendi- 
ture of said large sum said company has procured and owns, subject 
to the public use and the régulation thereof by law, water, water 
rights, a réservoir site and réservoirs, » « • and has constructed 
and laid therefrom its water mains necessary to supply the défend- 
ants and their lands hereinafter mentioned, and the city of National 
City and its inhabitants, with water, and has constructed and put in 
mains, pipes, and ail other things necessary to connect said water sup- 
ply with the promises and buildings of the défendants, and each of 
them, and to ail the buildings and promises of said city and its in- 
habitants, and to furnish them and each of them with water; and 
was, at the times hereinafter mentioned, furnishing them, and each 
of them, with water." The défendants, in their answer, "deny that 
said corporation is, or at any time was, the owner of the water or 
v.76F.no.3— 22 
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"water rigMs, as alleged in the complaint, otherwise than as the àp- 
propriator, under the constitution and statutes of the state of Cali- 
fomia and the acts of congress, of the water of the natural stream in 
the said county of San Diego known as the 'Sweetwater Biver*; and 
they aver that the purposes of such appropriation were for sale, 
rentaJ, aad distribution to the public." In view of thèse statements 
in the pleadings of the parties themselves, it is too plain for discus- 
sion that the water in question is charged with the public use declared 
by the constitution and laws of California. Under such circumstances, 
th« case of McFadden v. Board of Sup'rs, 74 Cal. 571, 16 Pac. 397, re- 
lied upon by the défendants, bas ao application, whatever. Nor is 
the case one, in my opinion, for the opération of any doctrine of estop- 
pel. Indeed, one of the counsel for the défendants says in his brief : 

"It is not our claim that the company is estopped to change the rate by 
reason of the fact that It bas eetablished aad collected a lower rate, but we 
claim that, in so far as the company is engaged in fumlshing water for a pub- 
lic use, It has no right to make rates at ail, either In the first instance or by 
way of changlng them after they hâve once been adopted; that, in so far 
as the use is private, when the right arises ont of a contract or deed, the 
rate fixed by the contract controls, and the rights vested by the deed at the 
time it is made cannot be changea by one party to it. Nelther do we claim 
that by any contract between the parties with référence to the rates to be 
charged for the use of water where it is being dlstributed to the public, the 
power of régulation, whlch the constitution déclares should belong to the state, 
can be taken away. What we say is that, as to those rates which are vested, 
as it were, as private rights, the company has no légal right to establish an- 
other rate than that agreed upon; that, in so far as the rate is to a public use, 
the statute has said that that which has been fixed and established by the 
mutual consent of the parties or by their action, which amounts to consent, 
those rates shall not displace the power of the govemment to regulate, but 
shall themselves be the rates until the sovereign power of régulation Is ex- 
erclsed." 

As the water in question, from the moment the appropriation be- 
came effective, became charged with a public use, it was not in the 
power of either the corporation making the appropriation or of the 
consumers to make any contract or représentation that would at ail 
take away or abridge the power of the state to flx and regulate the 
rates. Ail persons are presumed to know the law, and those who 
bought lands from the complainant corporation upon its représenta- 
tions that water for irrigation would be furnished at the annual rate 
of 13.50 an acre, or otherwise acted or contracted with référence to 
such rates, must be held to hâve known that the constitution con- 
ferred upon the législature the power, and made it its duty, to pre- 
scribe the maimer in which such rates should be established. This 
the législature has done by the act of March 12, 1885. As by that 
act the législature deemed it proper to allow the action of the board 
of supervisors to be invoked in the first instance only by 25 inhabit- 
ants, who are taxpayers, of the county, and until then to leave the dés- 
ignation of rates to the person, company, or corporation furnishtng the 
water, to hold valid and binding any contract between parties with 
référence thereto would be, in effect, to ignore and set aside the pro- 
visions of the statute upon the subject; for it is plain that a contract 
must bind ail of the parties to it, or it binds none; and, if binding at 
ail, its manifest effect would be to remove from the régulation of the 
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state the rates in question, and leave tkem to be governed and con- 
trolled by private contract, or such représentations and acts as may 
amount to the same thing. No company or corporation charged with 
a public use can be estopped by any act or représentation from per- 
forming the duties enjoined on it by law. It will hardly be contended 
that the défendants, by reason of any of the express contracts pleaded 
in défense of the suit, or of any contract growing ont of the represea- 
tations alleged to bave been made by the company, would be estopped 
from applying to the board of supervisors of the county for the estab- 
lishment of rates. The case, in truth, affords no basis for the opéra- 
tion of an estoppel against either party; whieh, to be good, must be 
mutual. Litchfleld t. Goodnow's Adm'r, 123 U. S. 549, 8 Sup. Gt. 210. 
The complaiaant, being in charge of a public use, in the management 
of it, does not act for the défendants alone, but, to the extent of the 
capacity of the system to fumish water, for ail of the public who are 
Or may be situated within its reach; ail of whom similarly situated, 
and for like purposes, are entitled to similar rates. Exceptions sus- 
tained. 



CHEMICAL NAT. BANK OF NEW YORK ▼. ABMSTRONG. 

(Circuit Court, S. D. Ohlo, W. D. Octaber 13, 1896.) 

1. National Banks. 

A natloBal bank haa power to borrow money on call for the purposes 
of Its business. 

S. SaMB — AUTHOBITY CI' PRKSIDBNT— BORBOWING MONBT. 

A vfce président of a national bank, who Is the acttng président, piay, 

In conformity wlth establlshed custom, wlthout spécial authorlty from 

the board of directors, borrow money on behalf of the bank from another 

bank. Bank v. Armstrong, 14 Sup. Ot 572, 152 U. S. 846, distlngulshed. 

8. Saue. 

A bank deallng wlth the chlef executive offlcer of another bank bas a 
rlght to trust In hls Integrity, and traiisact business wlth him accordlngly, 
there belng nothing In the known state of the affalrs of hls bank or bis 
relations to it to excite suspicion. 

Wm. Worthington, Eoosevelt & Kobbé, and Geo. H. Yeaman, for 
complainant. 
John W. Herron, for respondent. 

SAGE, District Judge. Upon complainant's appeal the decree of 
thls court in its favor was afQrmed as to the amount due as principal, 
but modifled as to the interest. Before the decree of the appel late 
court was entered, the case of Bank v. Armstrong, 152 U. 8. 346, 14 
Sup. et. 572, was decided. Thereupon the défendant, in view of that 
décision, petitioned for a rehearing, on a ground of error assigned, 
but not pressed upon the attention of the court, nor referred to in 
its décision, to wit, that the court below erred in flnding that the 
Fidelity Bank was indebted to the complainant. The rehearing was 
granted, and resulted in a reversai of the decree below, "with leave 
to parties to adduce further évidence upon the issue whether the 
Fidelity Bank owes anything to the Chemical Bank by vlrtue of the al- 
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leged loan." The loan, which was of $300,000, was made by complain- 
ant March 2, 1887, upon an application in writing, over the signature 
"E. L. Harper, Vice Président," on a letter-head sheet of the Fidelity 
Bank, and dated and mailed at Cincinnati Pebmary 28, 1887, as 
follows: "Enclosed lierewith we hand you for cr. our certiâcate of 
deposit No. 345, with bills collatéral as follows: [Hère was in- 
serted list of coUaterals, aggregating. $326,695.30.] We désire to 
keep a large reserve with you, and we trust you will make the rate 
as low as you proposed some time since." 

On the 2d of March the cashier of the Chemical Bank wrote and 
mailed a letter acknowledging receipt of the above, and adding, "We 
crédit Fidelity National Bank $300,000, and shall be considerate as 
to rate when the loan is paid." The transaction was entered in the 
call loan book of the Chemical Bank as — 

"Loan No. 1,070, March 2, 1887. Fidelity National Bank, $30(;,- 
000. Eeceivables, $326,695.30." 

The directors of the Fidelity Bank did not authorize or consent to, 
or until the failure of the bank know of, this loan. It was not en- 
tered on the books. The bookkeeper and gênerai accountant ûrst 
knew of it after the failure of the Fidelity Bank. On the 2d of 
March, the date when the loan was made, Harper gave tô the gên- 
erai bookkeeper a charge ticket, and directed him to place it to his 
crédit, which was done. That ticket read as follows : "Crédit check. 
Transfer of funds, E. L. H. |300,000. Charge Chemical N. Y." At 
the samé timè the charge of $300,000 was made against the Chemical 
Bank. The entire transaction was fraudulent and criminal on the 
part of Harper, who was then engaged in wrecking the bank for his 
own spéculative purposes. 

By the évidence adduced upon the rehearing it is established that, 
prior to the décision of Bank v. Arnïstrong, it was customary and 
usual for one national bank to borrow.money from another, and that 
it was regarded by bankers as legitimate and in the line of banking 
business to do so, without any spécial authority from the board of 
directors by resolution or otherwise, nor was such authority ever 
required by the bank making the loan. The . président, vice prési- 
dent, and cashier severally were treated as having authority to make 
loans on behalf of the bank; in other words, such transactions were 
recognized as being within the scope of their gênerai duties. Ti'ans- 
actions taking the form of the loan involved in this case, some cov- 
ering large amounts, but none so large as this, are referred to by 
officers of banks, in their testimony, as not infrequent. The cashier 
of the Chemical Bank, in his déposition in this cause, given March 
12, 1891, years before the decree of Bank v. Armstrong, testiûed that 
it was customary for one bank to borrow money from another bank 
in that way, and that such transactions were quite common. His 
language was: 

"It Is a customary way for banks In the West and South to borrow in that 
manner, for several reasons: First, !t increases their deposit line; and, in 
the second place, they do not hâve to show a rediscount on a loan; and 
hence it is a very common. thing for loans to be made of that character,— a 
eertificate of deposit with a mass of coUaterals attached." 
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The président of the Chemical Banli, having had 40 years' expé- 
rience, testifles that prier to Bank v. Armstrong it was a usual thing 
for one bank to borrow money from another bank ; that loans were 
effected by rediscount of billa receivable, or by the bank's note secured 
by collatéral, or by a certiflcate of deposit; that the président, vice 
président, or cashier acted for the borrowing bank; that no spécial 
authority from the directors was ever required; and that the dé- 
cisions of the courts in that state were spécifie on that point; aiso 
that it made no différence as to the amount of the loan. To the same 
effect is the testimony of the président of the American Exchange 
Bank of New York, speaklag from 33 or 34 years' expérience; also the 
testimony of the président of the Third ISTational Bank, an ex-comp- 
troller qf the currency at Washington, ex-superintendent of the bank 
department of the state of New York, and an ex-bank examiner; the 
cashier of the Importera' & Traders' Bank, the président of the First 
National Bank, and the président of the Gallatin National Bank, — 
ail of the city of New York. AU this testimony is uncontroverted, 
and it is quite significant that, although Receiver Armstrong was 
himself an old and experienced banker, it was not until after the dé- 
cision of Bank v. Armstrong that the point was made that the nego- 
tiation of the loan upon which this suit is based was outside the ordi- 
nary course of business in banking, and not within the authority or 
the line of the duties of the vice président of the Fidelity Bank. 

In Bank v. Armstrong the answer denied that the complainant had 
loaned the sum claimed or any other sum to the Fidelity Bank; 
averred that the notes mentioned in the bill made by Gahr and in- 
dorsed by Harper were discounted by the complainant for Harper 
by whom the proceeds of the discount wére received; that the dis- 
counted notes were at no time the property of the Fidelity National 
Bank, and that that bank never had any interest in the transaction, 
and was in no way responsible therefor. Upon the hearing the bill 
was dismissed by the court below, and the dismissal was afflrmed by 
the suprême court. The opinion begins with the statement that 
"whether the transaction of May, 1887, was a discount by the West- 
ern National Bank cf New York in favor of E. L. Harpsr of the four 
notes made by A. P. Gahr and indorsed by Harper, or was a loan by 
said bank to the Fidelity National Bank, is the quei?tion principally 
discussed in the briefs and oral arguments of the respective parties." 
Justice Shiraa, speaking for the court, proceeded : 

"The theory that the case was that of a simple discount by the New York 
bank of four promissory notes, made by Gahr and indorsed by Harper, and 
secured by the assignment by Harper of certlficates of 1,600 shares of the 
stock of the Fidelity National Bank, comporta with the form of the notes 
themselves. Such a transaction would hâve been an ordinary one, and in 
the course of the usual business of such a bajik. The letter of May IG, 1887, 
in whIch the proposition was made to the New York bank to make the loan, 
was slgned by E. L. Harper im his own name, without any offlcial désig- 
nation." 

The letter of application for the loan was written on the letter- 
head paper of the Fidelity Bank, and the proceeds of the discount 
were placed to its crédit and drawn out by its drafts. It appeared 
that it was understood by the New York bank that the application 
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came from the Fidelity Bank. But it further appeared that the 
drafts against the proceeds, ^Ithough in the uame of the bank, were 
drawD, some by Harper, others by his direction, and appropriated by 
him to his own use, or at least it did not appear "that the bank ever 
got a penny of the borrowed money, or any beneflt or adyantage what- 
ever by reason of the transaction." The court said that "it could 
not be pretended that Harper, as principal executive ofûcer of the 
bank, had power, without authority from the board, to bind the bank 
by borrowing $200,000 at four months' time." The court continued: 

"It mlght even be questioned whether such a transaction would be wlthin 
the power of the board of dlrectors. The powers expressly granted are 
stated In the elghtb section of the national baok act (Bev. St. § 5136, par. T): 
A national banli can 'exercise by its board of directors, or duly authorized 
officers or agents, subject to law, ail such incidental powers as shall be neo- 
essary to earry on the business of banking, by dlseounting and negotiatlng 
promissory notes, drafts, bllls of exchange and other évidences of debt; by 
receivlng deposits; by buylng and selling exchange, coin and bullion; by 
loaning money on Personal securlty and by obtainlng, issuîng and cireulating 
notes.' 

"The power to borrow money or to glve notes is not expressly given by 
the act. The business of the banli Is to lend, not to borrow, money; to 
discount the notes of others, not to get its own notes dlscounted. Stlll, as was 
sald by thia court, in the case of First Nat. Banli v. National Bxch. Banli, S2 
U. S. 122,, 127, 'authority is thus given in the act to transact such a banklng 
business as Is specltied, and ail Incidental powers necessary to carry it on 
are granted. Thèse powers are such as are requlred to meet ail the leglti- 
mate demands of the authorized business, and to enable a bank to conduct 
Its affaira, within the gênerai scope of its charter, safely and prudently. 
This necessarily iœplles the right of the bank to lueur llablUtles In the reg- 
ular course of Its business, as well as to become the creditor of others.' 

"Nor do we doubt that a bank, in certain circumstances, may become a 
temporary borrower of money. Yet sucli transactions would be so much ont 
of the course of ordlnary and legitimate banklng as to reqnire those maklng 
the loan to see to it that the ofiBcer or agent acting for the bank had spécial 
authority to borrow money.' 

"Even, therefore, if it be eonceded that it was within the power of the 
board of directors of the Fidelity National Bank to borrow $200,000 on time, 
it Is yet obvious that the vice président, however gênerai his powers, could 
not exercise such a power unless specially authorized so to do, and it is 
equally obvious that persons dealing with the bank are presumed to know 
the extent of the gênerai powers of the officers." 

There was not only no évidence that Harper had the authority 
claimed for him, but also there was no évidence that the negotia- 
tion of a loan, or the borrowing of money, was part of or incident 
to the transaction of banking business between Cincinnati, a com- 
mercial center, and New York, the commercial metropolis, of the 
United States. The décision in Bank v. Armstrong is to be recog- 
nized as the authoritative statement of the law, — and certainly this 
court has no disposition to otherwise regard it, — but it is to be 
taken with référence to the facts as they there appeared. It is a 
décision to be carefully limited, and not to be stretched or enlarged 
by construction or in application. It is true, upon the facts of that 
case, that the business of the bank was "to lend, not to borrow, 
money; to discount the notes of others, not to get its own notes dis- 
counted"; and it is true in a certain gênerai sensé. But that the 
suprême court did not intend by the use of that language to lay down 
a rigid, inflexible rule, applicable to ail cases and under ail circum- 
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stances, is apparent from the référence to and the quotation from 
First Nat. Bank v. National Exch. Bank, 92 U. S. 127, which fol- 
lows in immédiate juxtaposition in the opinion as already cited and 
copied herein. This view is made more clear by the fact that, im- 
mediately after this quotation, the opinion proceeds, "Nor do we 
doubt that a bank, in certain circumstances, may become a temporary 
borrower of money," adding that by reason of the extraordinary char- 
acter of such transactions it would be the duty of the lender to see 
to it that the oiïîcer or agent acting for the borrowing bank had spé- 
cial authority. The court then say: 

"Even, therefore, if It be conceded that It was within the power of the 
board of directors of the Fidelity National Bank to borrow $200,000 on tinae, 
it is yet obvions that the vice président, however gênerai his powers, could 
not exercise snch a power unless specially authorized so to do, and it is 
oqually obvions that persons dealing with the bank are presumed to know 
the extent of the gênerai powers of the officers." 

"If it be conceded," or the corresponding phrase, "however that 
may be," in a judicial opinion, may generally (not always) be taken 
as indicating that what is said upon the point referred to is not to 
be understood aa the expression of an absolute, final conclusion, but as 
signifying that there is at least a tinge of obiter in what is thus 
qualifled. 

Ail thèse considérations, together with the circumstances that the 
entire discussion of the right of a national bank to borrow money 
is introduced in the opinion after the flnding that the transaction 
involved was upon its face and upon the facts an individual trans- 
action to which the Fidelity Bank was not a party, and for which 
it was not liable (that flnding being décisive, and rendering the dis- 
cussion of the power of a national bank to borrow money unneces- 
sary, — which is always to be taken into account in determining the 
weight of an authority), lead this court to the conclusion that the 
suprême court in Bank v. Armstrong was dealing with and deciding 
the case before it upon its facts and circumstances, without intend- 
ing to lay down a raie or establish a précèdent applicable to ail 
cases, or even generally. The question of the authority requisite to 
enable its ofiScers to conduct such transactions will be considered 
later. What is the proper business of a bank, and what incidental 
powers may be necessary to carry on the business of banking, is not 
purely a question of law, nor altogether a question of fact. It is a 
mixed question of law and fact, depending, as to fact, upon circum- 
stances and location. For illustration, a witness in this case, vice 
président of one of the largest banks in Cincinnati, testifled that 
while, since the decree in Banlc v. Armstrong, he had made it a rule 
to consult his board of directors, "he would consider it his duty, if 
there was a run on his bank and he had good bills receivable, to 
discount those bills, and if he couldn't see his directors it wouldn't 
take him long to rediscount the bills without consulting them." No 
one will question that he would be justified in so doing, and that 
the bank would be bound ; and no one would hesitate to say that if 
he should décline to so do because he could not get his directors 
together, and therefore should suffer his bank to fail, he would be 



344 76 FEDERAL REPORTER. 

grossly derelict Then, again, the locality of the bank, the nature 
of its business, and the time of the transaction, may hâve much to 
do with determining what incidental powers are necessary to carry- 
ing on the business of banking. It is in testimony in this case that 
country banks in agricultural districts often borrow, sometimes 
heavily, at certain seasons of the year, from Cincinnati banks to pro- 
vide for the movement of crops. At other seasons borrowing money 
might be entirely foreign to the legitimate business of banking, and 
in other localities it might be so regarded at any season, unless upon 
some extraordinary emergency. A cashier engaged in banliing busi- 
ness for more than 20 years testifled to fréquent loans by city banks 
to country banks. In "flfty to sixty hundredths of the cases" the 
transactions took the shape of rediscounting paper; in many cases 
the loans were on county or municipal bonds. He referred to in- 
stances, — one of a loan on bonds and securities of $150,000, and to 
rediscounts from |100,000 to |150,000,— and added that nine-tenths 
of the loans were made by the of&cers without Consulting the board, 
and that if the offlcers were satisfied with the security the amount 
of the loan made no différence; that is, within the one-tenth limit, 
which they never exceeded. Now, the city banks sustain to the 
banks of other cities, and especially to those of the city of New 
York, a relation in many respects similar to that of the country banks 
to the city banks. The différence is that between cities, and espe- 
cially between the interior cities and New York, the ti'ansactions are 
heavier, the exohanges are often of larger amounts, and they may 
occur at any season of the year. The witness last ahove referrecî 
to testifled that St. Louis, the day before he gave his déposition, ti'ans- 
ferred |50,000 to New York to the crédit of his bank. It may be said 
that it would be an easy thing for the directors to confer upon its 
oiBcers by express terms the requisite authority. But the question 
is not now how the authority shall be conferred, orby whom exercisf d, 
but whether such transactions belong to the business of banking. 
By the évidence this case is clearly distinguishable from Banlc v. 
Armstrong, and such transactions are, as matter of fact, proven to 
be included in the business of banking. They are also included as 
matters of law, because by section 5136, Rev. St., power is granted 
to every national bank to "exercise by its board of directors, or duly 
authorized ofiicers or agents, subject to law, ail such incidental pow- 
ers as shall be necessary to carry on the business of banking, by dis- 
counting and negotiating promissory notes, drafts, bills of exchange, 
and other évidences of debt; by receiving deposits; by buying and 
selling exchange, coin, bullion; by loaning money on personal se- 
curity; and by obtaining, issuing and circulating notes." When the 
suprême court, in commenting upon this section, said that "the power 
to borrow money or to give notes is not expressly given by the act," 
and added, "The business of the bank is to lend, not to borrow, 
money; to discount the notes of others, not to get its. own notes dis- 
counted," — it was setting forth in crystallized form what it deemed 
to be the substance of the provisions of the section, rather than stat- 
ing a conclusion or formulating a rule. Accordingly, in the very 
next sentence, it cites with approval First Nat. Bank v. National 
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Exch. Bank, quoting the passage which indicates that section 5136 
is not to be so strictly construed as to limit the incidental powers 
to precisely the things specifled in the section; for, after stating that 
thèse powers are such as are required to meet ail the legitimate de- 
mands of the authorized business, and to enable a bank to conduct its 
affairs within the gênerai scope of its charter safely and prudently, 
it adds, "This necessarily implies the right of a bank to incur liabili- 
ties in the regular course of its business, as well as to become the 
creditor of others." As is suggested by counsel for complainant, 
the enumeration of powers in section 5136, though clear, is not put 
in a strictly logical order; Without changing its meaning it might 
be paraphrased so as to read: 

"To carry on the business of banking by dlscotinting notes, drafts, blUs of 
exchange and other évidences of debt, by receiving deposits, by buying and 
selling exchange, coin and bullion, by loaning money on personal securities, 
and by obtainlng, issning, and circulating notes according to the provisions 
of this act, and to exercise by its board of directops, or duly-authorlzed offl- 
cers or agents, subject to law, ail such incidental powers as ehall be necessary 
to carry on such business of banking." 

This case is also distinguishable from Bank v. Armstrong in that 
there the court find that the transaction was in form, as well as in 
fact, an individual one, and that finding alone was décisive of the 
case. The court below had entered its decree upon that ground, for 
it did not touch upon the question of authority or power, which was 
not even suggested. Hère the transaction was in form on behalf of 
the Fidelity Bank. Neither the power nor the authority of Harper 
was questioned in the court below, nor was the liability of the bank. 
The litigation was exclusively concerning the amount due and the 
interest. So it was in the court of appeals, until after the opinion 
in Bank v. Armstrong was flled in the suprême court. Again, there 
the loan was for four months; hère it was on call, — a very impor- 
tant différence. Upon the évidence, the finding of this court is that 
the power of the Fidelity to borrow money by conducting such a 
transaction as is involved in this case is established, and that the 
same is legitimately within the business of banking under the na- 
tional bank act. 

The remaining question is whether Harper had authority to con- 
duct the transaction. He was vice président and acting président,— 
the chief executive offlcer of the bank. His position made him a vice 
principal, — a représentative of the bank, — not merely its servant or 
employé. From the nature and necessities of the business of bank- 
ing, and the constantly occurring instances or emergencies when 
success or failure in the conduct of the particular transaction dé- 
pends upon the executive ability, the judgment, and the décision of 
the ofBcer representing the bank, in référence to points which could 
not hâve been anticipated and which must be promptly and without 
hésitation settled, it is évident that a large discrétion must be vested 
in such ofScers. To require spécial authority for their acts would 
so embarrass the conduct of the business as to seriously interfère 
with, if not entirely prevent, the prospérons conduct of its affairs. 
Hence such officers stand among the highest in the rank of gen- 
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CTàl agents. Their position warrants the implication of tîie author- 
ity necessary to the performance of their duties, and when proof is 
made that transactions of the nature of that now under considéra- 
tion hâve, for more than 20 years in and about the city of Cincinnati 
and the city of New Yorlî, been conducted by them not only without 
spécial authority in each instance, but without any direct author- 
ity from their board of directors (in very many instances, indeed gen- 
erally, without even consulting them, and without any authority 
whatever except that te be inf erred from long-established custom and 
usage, TvMch is as good in the case of a corporation as in the case 
of an individual), it can hardly be maintained that more must be 
shown. The conclusion of this court is that the authority of Harper 
in this case is sufficiently established. 

The point was made in the brief that the amount of the loan — 
$300,000 — ^was sufQcient to excite suspicion, and put the complainant 
upon inquiry. That might be argued with much force if tliere was 
in the then known condition of the Fidelity Bank anything to indi- 
cate that its funds were being abstracted by its vice président for his 
own spéculative purposes, or that there was any irregularity in the 
conduct of its business. On the contrary, the unlawful and crim- 
inal opérations of Harper were not publicly known, or known to 
the président or board of directors of his own bank, until they were 
brought to light by the failure in June, more than three months after 
the loan by the Chiemical. At the date of that loan the aflfairs of the 
Fidelity Bank were apparently prospérons. It appears in évidence 
that single loans of from $100,000 to $150,000 had been made by Cin- 
cinnati banlîs to country banks, and that such transactions were 
recognized in the ordinary course of banking business, and that it 
was the custom of New York banks to make heavy loans to Western 
and Southern banks. Why, then, should the Chemical — ^liaving no 
possible motive to enter upon an irregular transaction, and <expect- 
ing oniy a low rate of interest, aeting upon an application regiilar 
upon its face, with bills receivable as collatéral, everything being 
in the nsual and customary form, not knowing and not having the 
means ot Knowing anything whatever to excite suspicion, there Ijeing 
nothing wnich the most careful inquiry would hâve disclosed — liave 
hesitated to make the loan? In this connection the statement of the 
îaw with référence to the vigilance required of bank directors by 
jLord Moncreiff in his charge to the jury upon the trial of the di- 
iwetors of tilts City of Glasgow Bank is in point: 

"A director is generally a man who bas other avocatlons to attend to. He 
{1$ not a professional banker. He is not expected to do the duty of a pro- 
fessloaal banker, as we ail know. He le a man selected from his position, 
l^ïom bts character, from the influence he may bring to bear upon the wel- 
ijTare of the bank, and from the trust and confidence whlch are reposed in 
his Integrlty and In his gênerai ability. But I need not say that it is no part 
of his duty to take charge oî the accounts of the bank. He is entitled to 
trust the officiais of the bank who are there for that purpose, and as long 
as he has no reason to suspect the integrlty of the officiais it can be no mat- 
ter of imputation to him that he trusts to the statements of the officiais of 
the bank aeting wlthln the proper duties of the department which lias been 
entrusted to them." Trial of the Directors of the City of Glasgow Bank, p. 
433. 
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If sucL bc tlie rule as to directors, I see no reason why, under the 
facts in this case, the extraordinary caution insisted upon by coun- 
sel should bave been exercised by the Chemical. As long as Harper 
was accredited to the oflflcers of the Chemical Bank as the chief acting 
executive ofiflcer of the Fidelity Bank, and there was nothing in the 
known state of its affaira, or of his relations to that bank, to excite 
suspicion, the ofiBcers of the Chemical had the right to trust in his 
integrity, and to conduct their transactions with him accordingly. 
I hâve already stated why, in my opinion, the rule in Bank v. Arm- 
strong dœs not apply. 

Counsel for complainant cite the New York banking act of 1838, 
containing almost the exact words of the seventh clause of section 
5136, and the case of Curtis v. Leavitt, 15 N. Y. 9-52, quoting from 
Judge Comstock, that banking, "regarded as a business and not as 
a franchise, includes the borrowing of money as one of its f eatures or 
incidents," and, after citing Bank of Australasia v. Breillat, 6 Moore, 
P. C. 152-194, proceeds to a discussion of the right of a bank to 
borrow money. After referring to the fact that in the New York 
act the power to borrow money is not found in the section containing 
the spécifications relating to the business of banking, he adds: "If 
the statute had oniitted the gênerai te^m ^business of banking,' and 
had merely enumerated the power of issue and ail others named in 
the eighteenth section, that would hâve been a gênerai grant of bank- 
ing powers, including as their incident the right to borrow money 
when a necessity may arise in the exercise of those powers" as in- 
cident to the business of banking. Counsel also cite Barnes v. Bank, 
19 N. Y. 156, afiSrming Curtis v. Leavitt, and holding: "That the 
cashier, in virtue of his gênerai employment, could exercise the pow- 
er, was not denied upon the argument, and the proposition does not 
admit of a reasonable doubt." They also refer to Morse, Banks & 
Banking, § 63, and authorities quoted ; also to Bank v. Earle, 13 Pet. 
519, and Kailroad Co. v. Kneeland, 4 How. 16. The case of Curtis v. 
Leavitt, decided in 1857, is valuable as evidencing that the borrow- 
ing of money by one bank from another bank was, years before the 
enactment of the national bank act, recognized by the court of last 
resort of the state of New York — ^the place of the transaction hère 
involved — as included, both as a matter of fact and in law, in the 
business of banking. But the gênerai question of law is not open 
for considération in this court. Bank v. Armstrong is authoritative 
so far as it applies, and would control If this case were not distin- 
guishable upon the facts, as has already been pointed ont. 

The decree will be for the complainant for the amount and with 
interest as directed by the mandate. 
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LAMBTJRTH v. WINCHESTER AVE. R. CO. 

(Circuit Court, D. Connecticut. September 23, 1896.) 

CoNSTiTUTiONAL Law— Vested Rights— Damages fob Injuries ob Dkath. 
The Connecticut statute making a wiitten notice, with gênerai descrip- 
tion, etc., of any clalm for -injuries or deatti by accident, within four 
months after the accident, a condition précèdent to the maintenance of 
suit therefor against street or steam rallway companies, and whicli pro- 
vides that, wliere ttie damages occurred l)efore tlie date of the act, such 
notice might be given within four months after such date (Pub. Acts 1895, 
c. 176), was not, as to the iatter provision, any déniai or abrldgment of 
existlng rights, but only a reasonable restriction upon thelr exercise. 

Thiswas an action by Andersen R. Lamburth against the Win- 
chester Avenue Bailroad Company to recover damages fpr personaJ 
Injuries. The case was heard on demurrer to the complaint 

A, E. Carroll, for plaintiflf. 

Robert Harbison, for défendant. 

TOWNSEND, District Judge. To the complaint herein, claîming 
damages for personaJ injuries through defendant's négligence, défend- 
ant demurs because there is .no averment therein of notice of said 
injury. A Oonnecticut statute passed in 1895, after the cause of 
action accrued, but bef ore the complaint was filed, provides : 

"Section 1. No suit or action for damages on account of injury to, or death 
of, any person caused by négligence shall be maintained against any electrie, 
cable, horse, or steam rallroad company, unless wrltten notice of a claim 
therefor, givlng a gênerai description of such injury and the time, place, and 
cause of its occurrence, as nearly as the same can be ascertalned, shall bave 
been given to the défendant company within four months after the neglect 
complained of. Such notice may be given to the secretary or any agent or 
executive officej: of the company. 

"Sec. 2. Notice of any clalm for damages occurring prier to the passage of 
thls act may be given within four months after this act shall talie elïect." 
Public Acts of the State of Connecticut (1895) c. 176. 

It appears from the décisions of the suprême court of the state of 
Connecticut that the giving of such written notice is a condition 
précèdent to the maintenance of such action, and that the failure to 
allège such notice is good ground for demurrer. Pields v. Railroad 
Co., 54 Oonn. 9, 4 Atl. 105; Shalley v. Railway Co., 64 Conn. 381, 30 
Atl. 135. The législature, prier to the bringing of this suit, had fixed 
a reasonable time after the passage of said act within which such 
notice of injuries suffered prier to its passage might be given. Mani- 
f estly, it intended to require that such notice should be given in every 
case. Such requirement is neither a déniai ner an abridgment of 
plaintiff's right, but only a reasonable restriction upon its exercise. 
Shalley v. Railway Co., supra. The demurrer is sustained, with leave 
to plaintifl to amend within 10 days after the flling of this mémoran- 
dum. 
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GOWEN V. BUSH. 

(Circuit Court of Appeals, Bighth Circuit. October 5, 1896.) 

No. 535. 

1. Principal and Agent— Scope of Authority — Négligence. 

Plaintiff was Induced by an agent of tlie défendant to come f rom another 
State, and take service in defendant's coal mine. The agent represented 
tiiat tlie mine was free from explosive gas and In every way safe. Tv?o 
or three days after plaintiff began work an explosion occurred, by whlch 
he was serlously injured. Held, that the représentations made by the 
agent touching the condition of tUe mine were within the apparent scope 
of his authority, and admissible against the employer, though made without 
express authority. 

2. Masteb and Servant— Fellow Servants— Personal Duty op Mastbk. 

When a miner Is charged with the duty of going through the mine from 
time'to time and inspecting it, and seeing whether it is free from gas, 
he is discharging a Personal duty of the master, and while thus engaged 
is not a fellow servant of the other miners. 

3. BSTOPPEL BY SiLBNCB. 

A person is not estopped by silence to subsequently deny statemeuts 
made in bis présence, when his silence was the resuit of physical suffierlng 
or semlunconsciousness. 

4. Evidence — Res Gest.e. 

Statements made by one of several vlctims of an accident, three-quarters 
of an hour after its occurrence, concerning the cause thereof, and the 
whereabouts at the time of the injured persons, form no part of the res 
gestse. 

In Error to the United States Court in the Indian Territory. 

J. W. McLoud, for plaintiff in error. 

William H. H. Clayton (James Brizzolara, James B. Forrester, and 
James Parks & Son, with him on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. The writ of error in this case was here- 
tofore dismissed for want of jurisdiction in this court to hear and 
décide the case. 18 C. C. A. 572, 72 Fed. 299. It has since been 
restored to the docket in compliance with the provisions of an act 
of congress approved on February 8, 1896 (29 Stat. 6, c. 14), and is 
now before us for détermination on the merits. The action was 
brought by William N. Bush, the défendant in error, against Francis 
I. Gowen, sole receiver of the Choctaw Coal & Railway Company, 
the plaintiff in error, to recover damages for personal injuries which 
the plaintiff below sustained by reason of an explosion in a coal 
mine located at Hartshome, in the Indian Territory. The mine in 
which the explosion occurred was being operated at the time by the 
défendant, Francis I. Gowen, in his capacity as receiver of the âfore- 
said Company. The plaintiff, William N. Bush, was a common miner 
in the employ of the receiver, who had worked only 2| nights in the 
mine when the explosion occurred. The complaint on which the 
case was tried charged, among other things, as a ground for recovery, 
that when the plaintiff took service in said mine it was represented 
to him bj the agents of the receiver who employed him that the mine 
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was in every way safe, and especially tliat it was free from explosive 
gases, whereas, in point of fact, as liis employer, the said receiver, 
well knew, said mine generated explosive gases which rendered it at 
ail times extremely dangerous and unsafe, and subjected persons 
who were employed therein to great péril. It was also charged by 
the plaintiff below, in substance, that the dangerous condition of the 
mine occasioned by the existence of explosive gases was wholly un- 
known to him up to the time that the explosion occurred, and that 
he s^astained the injuries complained of as the resuit of being induced 
to go to work in said mine, believing it to be safe and free from ex- 
plosive gases, without any fault or négligence on his part which di- 
rectly contributed to the explosion. There was a trial, and a verdict 
jû favor of the plaintiff below. 

The first error that has been assigned for our considération is that 
the trial court erred in failing to direct a verdict for the défendant 
below. The argument in support of this assignment is founded upon 
the claim that there was no évidence before the jury tending to show 
that the défendant had been guilty of any violation of duiy, or that 
he was in any respect négligent. We thlnk, however, that this point 
is untenable, and should be overruled. The record discloses that 
there was évidence before the jury which tended to show that the 
plaintiff was a miner of some 10 years' expérience, who had always 
been accustomed to work in mines that did not generate gas in ex- 
plosive quantities; that he had been induced by an agent of the 
receiver, by the name of Gabe Gideon, to come from Calhoun, Mo., 
where he resided, to Hartshorne, in the Indian Territory, for the pur- 
pose of taking service in a new mine at that place which had re- 
cently been opened by the receiver, and was being worked both by 
night and by day, and that he had only arrived at said mine and 
taken service therein about three days before the explosion occurred; 
that représentations were made to him at his home in Missouri, by 
the receiver's agent, for the purpose of inducing him to come to Harts- 
horne, to the effect that the mine at that place was free from gas, 
and was perfectly safe, and that simîlar représentations were made 
to him by the assistant superintendent of the mine after his arrivai 
at Hartshorne, before he went to work. There was further évidence 
tending to show that the mine in question did generate explosive gas 
in considérable quantities; that this fact was known to the agents 
of the receiver who had immédiate charge and supervision of the 
mine; and that the plaintiff was seriously injured by an explosion of 
gas in the mine, which took place about the middle of the third night 
that he worked therein, before he had become acquainted with its 
condition and the dangers incident thereto. As there was testi- 
mony before the jury tending to establish thèse facts, it is raanifest 
that the court would hâve erred in withdrawing them from the con- 
sidération of the jury on the theory that they constituted no proof 
of culpable négligence. The doctrine ia well settled and elementary 
that it is a master's duty to notify his servant of any hidden defect 
in the place where the latter is expected to work which increases the 
ordinary risks of the employment, and to advise him of any latent 
danger which may attend the doing of any work which the servant 
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is called upon to perform, provided the defect or the danger in ques- 
tion is known to the master and is unknown to the servant. A mas- 
ter violâtes his duty and is guilty ol culpable négligence whenever, 
without warning, he exposes his servant to a risk of injury which is 
not obvions and was not known to the servant, provided the master 
himself was either acquainted with the risk or in the exercise of 
ordinary care ought to hâve been acquainted with it. Baxter v. 
Eoberts, 44 Cal. 187; Whart. Neg. §§ 209-211; Shear. & K. Neg. 
(4th Ed.) § 203; Bailey, Mast. Liab. p. 111. In the présent case 
there was évidence which at least tended to show that the défendant 
not only failed to warn the plaintiff of the known présence of gas 
in the mine in such quantifies as might cause an explosion, but that 
the plaintiff was thrown ofl his guard, and not led to expect the prés- 
ence of gas in dangerous quantifies, by the assurance of those who 
employed him that the mine was safe and free from gas. We think, 
therefore, that the évidence above referred to made a case which en- 
titled the jury to décide whether the défendant was in fact négligent, 
and whether his négligence was the proximate cause of the plaintifî's 
injuries. 

In this connection it will be as well to notice another error which 
is assigned to the action of the trial court in admitting testimony 
concerning the représentations that were made to the plaintiff at 
his home in Calhoun, Mo., by Gabe Gideon, the receiver's agent, to the 
effect that the mine where the plaintiff and his associâtes were expect- 
ed to work was safe and free from gas. It is claimed by the plaintiff 
in error that the proof of thèse représentations was inadmissible 
for the reason that Gabe Gideon had no authority to make them. It 
is not denied that he was authorized by the receiver to go to Cal- 
houn, Mo., and solicit the plaintiff and some other miners to come to 
Hartshorne for the purpoae of obtaining employment; neither is it 
denied that his expenses for making that trip were paid by the re- 
ceiver. The objection to the testimony is that he was not authorized 
to make a hiring contract, nor to make représentations as to the 
condition of the mine in which the men would be expected to work. 
We think that this objection to the testimony is untenable. It being 
conceded that Gabe Gideon was authorized by the receiver to in- 
duce or solicit the plaintiff and other miners to go to Hartshorne for 
the purpose of obtaining work, and that his expenses in making the 
trip were paid by the receiver, it follows, we think, that it was with- 
ïn the apparent scope of the agent's authority to make représenta- 
tions touching the condition of the mine. Laborers who were thus 
solicited to go some distance from their place of résidence into an 
adjoining state, in pursuit of a job, would naturally désire to know 
something about the character of the work at that place, the wages 
that they would probably earn, and, if they were to work in a mine, 
they would doubtless désire to know something about the condition 
of the mine and the risks that they would be likely to incur in work- 
ing in it. They would naturally assume that the agent of the 
employer was authorized to give information with référence to such 
matters. We think, therefore, that the représentations made by the 
agent touching the condition of the mine, as a means of inducing 
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the plaintifÉ and others to go to Hartshorne, were within the apparent 
scope of the agent's authority, and that they were admissible against 
the employer, even though he had not expressly authorized the agent 
to make them. It is a well-known rule that a principal is always 
bound by the acts of his agent that are within the apparent scope 
of the agent's powers, although such apparent powers may hâve 
been limited by secret instructions of the principal that were not 
communicated to those with whom the agent dealt. 

It is further assigned as error that the trial court refused to give 
two instructions which were asked by the receiver, which instruc- 
tions were to this effect: That two of the receiver's employés, to wit, 
John Murphy and James Scarratt, were fellow servants of the plain- 
tiff ; and, if the explosion was occasioned by the négligence of either 
of thèse men in failing to discover the présence of gas in portions 
of the mine other than the place where the plaintilï was at work, then 
the défendant was not liable to the plaintiff for such negleot on the 
part of thèse men. A sufQcient reason why neither of thèse instruc- 
tions should hâve been given in the form in which they were asked 
is found in the fact that, in so far as the duty was devolved upon 
thèse men (John Murphy and James Scarratt) of going through the 
mine from time to time and inspecting it, and seeing whether it was 
free from gas, they were discharging a personal duty of the master 
which he owed to ail the miners who were at work in the mine, and 
while discharging such personal duty of the master, thèse men were 
not fellow servants of the plaiatiff, no matter what relation they 
may hâve occupied towards him when they were engaged in the per- 
formance of other and différent duties. An obligation rests upon 
the master to exercise ordinary care in providing a reasonably safe 
place for the servant to work, and also to use ordinary diligence in 
keeping it thereafter in a reasonably safe condition. This is a per- 
sonal duty of the master, which he cannot devolve upon another in 
such a way as to relieve himself from liability in case the duty is not 
performed or is discharged in a négligent manner. Railway Co. v. 
Jarvi, 10 U. S. App. 439, 447, 3 0. C. A. 433, 435, and 53 Fed. 65, 67, 
and cases there cited. Moreover, as this court, speaking by Judge 
Sanborn, said in that case: 

"The care and diligence requlred of the master are such as a reasonably 
prudent man would exercise under like circumstances in order to protect his 
servants from injury. They must be commensurate with the character of 
the service required, and with the dangers that a reasonaWy prudent man 
would apprehend under the cireumstances of each particular case. Obviously, 
a far higher degree of care and diligence is demanded of the master who 
places his servants at worli digging coal beneath overhanglng masses of rock 
and earth In a mine than of him who places his employé on the surface of 
the earth, where danger from superincumbent masses is not to be appre- 
hended." 

It is évident, we think, that the instructions in question were 
faulty, and ought not to hâve been given, for the reason that they 
exempted the receiver from responsibility for the négligent perform- 
ance of one of his personal duties, to wit, the duty of properly in- 
specting the mine, and seeing that it was kept in a reasonably safe 
condition. 
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Cîomplaint is further made of the action of the trial court in ex- 
cluding certain admissions or statements said to hâve been made by 
Henry Zeller to Michael E. Burke, about three-quarters of an hour 
after the accident occurred; also of its action in excluding state- 
ments said to hâve been made by said Henry Zeller, in the présence of 
the plaintiff, to John Murphy, the morning after the. accident. With 
référence to the statements said to hâve been made to John Murphy 
in the plaintiÊE's présence the morning after the accident, it is sufii- 
cient to say that the record recites that the proof of such statements 
was excluded by the trial court because the plaintiff, William Bush, 
was at the time "unconscious, or in such a state of semi-unconscious- 
ness and in such a physical condition as not to be estopped by his 
silence." There is nothing in the présent record which shows that 
he was not in the condition last described, and for that reason the 
testimony was properly excluded. The admissibility of the other 
statements or admissions above mentioned is urged upon the ground 
that they f ormed a part of the res gestœ, and also on the ground that 
in making them Henry Zeller acted as the agent of the plaintiff. 
There was no testimony in the case, however, so far as we can dis- 
cover, which would warrant the conclusion that Henry Zeller, or 
any other person, was the agent of the plaintiff for the purpose of 
making admissions or statements after the accident as to how the 
explosion had been occasioned. Besides, the statements in question 
were not so related to the explosion as to make them a part of the 
res gestas. A brief statement of the circumstances under which the 
alleged statements were made is quite sufficient, we think, to justify 
the latter conclusion. About three-quarters of an hour after the 
explosion occurred, four men who had been badly burned and other- 
wise injured by the explosion had been taken out of the mine, and 
were lying in the engine house at the mouth of the shaft. Among 
the number were Henry Zeller and the plaintiff, William Bush, the 
latter of whom was evidently in great agony from the burns which he 
had received, if he was not entirely unconscious. Michael E. Burke, 
one of the defendant's witnesses, inquired of Henry Zeller how the 
accident occurred, and he undertook, as it seems, to give an account 
of the explosion, and where the four victims of the explosion were 
when it occurred. The statements thus made were clearly a nar- 
rative of a past transaction, and in no sensé a part of the res ges- 
tae. Railwav Co. v. McLelland, 2T U. S. App. 71, 10 C. C. A. 300, 
and 62 Fed. 116; Association v. Shryock, 20 C. C. A. 3, 73 Fed. 774, 
and cases there cited. The trial court, therefore, did not err in ex- 
cluding such testimony. 

Some other errors hâve been assigned, based on the ground that 
the trial court erred in refusing to give several instructions which 
were asked by the défendant below, but were not given in the précise 
form in which they had been formulated. Without setting out thèse 
instructions in détail (which would subserve no useful purpose), it is 
sufficient to say that we hâve examined them in connection with the 
charge which was given by the trial court, and in view of such com- 
parison we are satisfled that, in so far as the several instructions in 
question stated correct propositions of law, they were substantially 
V. 76F.no. 3 — 23 
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embodied in the trial courf s charge to the jury. No enor was com- 
mitted, therefore, in refusing to give thèse instructions in the précise 
form in which they were asked. 

•The only other assigned errer which we deem it necessary to notice 
is an excepdon which was talcen to certain remarks that were made 
by counsel for the plaintifE below in his closing address to the jury. 
That portion of the argument to the jury to which an exception was 
taken, and the exception itself, appear in the record in the following 
form : 

" 'Now, as to the question of damages. There can be no question as to our 
right to recover. What is to be the damages? We hâve sued for $10,000. 
That sounds'to us, of course, like a pretty good sum, but is there money 
enough In the depths of the earth, hâve the mines ever produced enough 
wealth, to compensate a man for being placed in the condition of this man? 
Twenty-nlne years of âge, strong, vigorous, a happy husband of a loving wif e, 
the father of two fine children, called upon to support hlmself and his famlly 
by the iabor of his hands and the sweat of his face, wlth no earthly power by 
which he could support hlmself, placed in the condition he Is In, besldes the 
jnortifleatlon of having to go dlsflgured as he is through life. Now, I am not 
a very good-looking man. I sometlmes wlsh I were; yet I would not hâve 
that little good looks I hasre taken from me, and be compelled to totter through 
life dlsflgured, distorted, crippled,— I can hardly use terms strong enough,— 
like this man Is, for ail the gold In the world. He bas a right to be pald 
for his mortification; he has a right to be pald for his mental sufferlng; for 
his physical sufferlng; for the sufferlng that was endured by the frying 
, and the slzzing and the buming of his flesh upon that occasion; for every 
hop that he makes upon his poor, lame leg; he has a right to be pald for 
every scar upon his body; for every minute of time he is thrown ont of em- 
ployment; for the mental sufferlng that has been put upon Mm by this Com- 
pany. The mortality table shows that he has an expectancy of life of 86 
years. The proof shows that he is totally dlsabled for working, and, at the 
rate of $2.00 a day for that length of tlme, would make twenty-two thousand 
and some hundred dollars he would be entltled to under the proof. But, say 
he is not totally disabled, that he has one-half the power he had before this 
terrible thlng came upon him, and you hâve over $11,000, nearly $12,000, to 
say nothing of the sufferlng to his body and the mental sufferlng of his mind. 
This is an easy thlng, and you can count it up for yourself. We say the 
amount siied for is reasonable, and we ask you to give us the whole amount. 
We believe we are entltled to it, and shall feel dlsappointed if we do not 
get if 

"To which language of counsel for plaintifl, défendant objected as Improper 
and prejudicial to the défendants, and as not stating the légal and proper 
rule for the measure of damages." 

There are several reasons, we think, why this exception is not suf- 
ficient to warrant a reversai of the judgment. In the flrst place, the 
exception as taken goes to ail that was said in the paragraph above 
quoted, and very much of what was thus said did not transcend the 
limita of legitimate argument to a jury. Counsel was entltled to 
comment on his client's condition, the nature and extent of his 
disabilities and sufiferings, and to impress upon the minds of the 
jurors the inévitable effect of the injuries that had been sus- 
tarned. To this extent^no doubt, the remarks made by counsel were 
in the Une of his duty, and not subject to criticism; and we hâve 
heretofore held, following a well-settled rule on that subject, that in 
stating an exception to a charge, some portions of which are correct 
and some incorrect, the exception, to be tenable, must point out the 
particular error complained of, and not be addressed to the charge 
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as a whole. McClellan v. Pyeatt, 4 U. S. App. 319, 1 0. 0. A. 613, 
and 50 Fed. 686. The same rule may be properly applied to an 
exception taken to the remarks of counsel. Such. exceptions 
sliould be made speciflc, so as to advise both court and coun- 
sel in what respect the line of argument is deemed objectionable or 
unfair. But let it be conceded tbat it appears with suiHcient cer- 
tainty that the exception was aimed at the closing paragraph of the 
above excerpt, in which counsel for the plaintiff below referred to his 
client's expectancy of life, and contended for an assessment of dam- 
ages based on that expectancy, yet even in that event we do not think 
that the language employed would justify a reversai of the case. It 
will be obser-ved, taking ail that was said into considération, that 
counsel for the plaintiff below merely referred to the nature of his 
client's injuries, sufferings, and physical condition, and to his âge, ex- 
pectancy of life, and eaming capacity (ail of which were facts in évi- 
dence), and, in view of such considérations, contended before the jury 
that the sum sued for was reasonable in amount, and that his client 
was justly entitled to the amount of damages claimed in his com- 
plaint. As the sequel showed, however, the jury did not regard the 
sum sued for as reasonable, and were not influenced by the ap- 
peal that was thus made to them, for they only allowed the plain- 
tiff one-half of the amount claimed. It is apparent, therefore,.that 
the language complained of did no hann, even if it was subject to crit- 
icism. In support of the assignment of error now under considéra- 
tion we hâve been referred to a previous décision of this court in the 
case of Railway Co. v. Farr, 12 U. S. App. 520, 528, 6 C. G. A. 211, and 
56 Fed. 994. We adhère to what was there said and decided, but 
the case referred to and the one now in hand are not parallel. In 
the former case counsel for the plaintiff stated to the jury, in sub- 
stance, that they should assess the plaintiff's damages by flnding 
ont what amount he could earn in a month, then multiply that by 12, 
and then multiply the latter amount by the number of years consti- 
tuting his expectancy. The direction thus given to the jury by the 
plaintiff's counsel was objected to by opposing counsel, and in over- 
ruling the objection the trial court practically approved the direction 
that had been given to the jury by saying, "That is a fair argument." 
We held that to be a manifest error, but no such case is made by 
the présent record. 

It results from what has been said that we flnd no material error 
in the proceedings of the trial court, and the judgment of that court 
is accordingly affirmed. 



UNITED STATES T. DUNDY. 

(Circuit Court of Appeals, Eighth Circuit. October 5, 1896.) 

No. 744. 

1. United States Commissioker — Fées. 

A commlssloner Is entitled to the légal fee for a written order to a 
jaller for tlie release of a prlsoner on bail. 
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S. Same— Transobipt. 

Wliere proceedings are had before the commlssloner, under Eev. St. 
i 1014, agreeably to the usual mode of proceedings against offenders in 
the State, and the offender is imprisoned or bailed for trial, the commis- 
sloner is entitled to fées for a transcript of proceedings returned into the 
clerfe's office of the court harlng cognizance of the case. 
8. Samk— Reducing Evidence to Wkiting— Practicb. 

It is Important that a commlssioner should write out the testimony talien 
before hlm in preliminary examinations, and he is entitled to fées there- 
for as an examining maglstrate. 

In Errer to the Circuit Court of tlie United States for the District 
of Nebraska. 

A. J. Sawyer, U. S. Atty. 

Charles H, Marple, for défendant in error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit. Judge. This action was brought by Elmer 
S. Dundy, Jr., the défendant in error, against the United States, to 
recover certain fées for services perfornaed by hlm as commissioner 
of the circuit court of the United States for the district of Nebraska, 
which had been disallowed by the proper accounting offlcers of the 
treasury department. The assignments of error will be considered 
in their numerical order. 

1. Where a United States prisoner is committed to jail by a com- 
missioner for want of bail, and afterwards gives bail, the commis- 
sioner is entitled to charge the légal fee for a written order to the 
jailer to liberate the prisoner. The commissioner is net required to 
go in person to the jailer, and give directions for the prisoner's re- 
lease. The jailer is entitled to some more durable and substantial 
évidence of his authority to liberate a prisoner than a mère verbal 
message from the commissioner. 

2. Where proceedings are had before the commissioner, under 
section 1014, Eev. St. U. S., agreeably to the usual mode of proceed- 
ing against offenders in the state, and the offender is imprisoned or 
bailed for trial, the commissioner is entitled to fées for a transcript 
of the proceedings returned into the clerk's office of the court hav- 
ing cognizance of the offense. Section 5912 of the Consolidated Stat- 
utes of Nebraska requires a complaint in writing to be filed before 
a magistrate préviens to the issuing of a warrant; and section 5933 
of the same statutes reads as follows: 

"It shall be the duty of every magistrate in criminal proceedings to keep a 
docliet thereof as in civil cases. AU recognizances talten under this title, 
together with a transcript of the proceedings, where the défendant is held 
to answer, shall be certified and returned forthwith to the clerk of the court 
at which the prisoner is to appear. The transcript shall contain an accurate 
blll of ail the costs that hâve accrued, and the items composing the same." 

Under section 1014 of the Eevised Statutes of the United States 
. it was the duty of the commissioner to follow the procédure pre- 
scribed by this section of the state statute, and for so doing he was 
entitled to the prescribed fées for such services. U. S. v. Ewing, 
140 U. S. 142, 11 Sup. et. 743. In U. S. v. Barber, 140 U. S. 164. 167, 
11 Sup. et. 751, the suprême court said: 
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"In most districts it is the habit of commissioners to send up the original 
proceedings before them,— a practice to wliieh there seems to be no objec- 
tion, conducing, as it does, to a diminution of expenses to the government; 
but, where the requirements of section 1014 are literally adhered to, " the 
expense of preparing such transcript is a proper charge against the govern- 
ment." 

3, 4, The commissioner is entitled to fées for writing out the testi- 
mony of witnesses in examinations had before him as an examining 
magistrate. In U. S. v. Ewing, 140 U. S. 142, 147, 11 Sup. Ct. 744, 
the suprême court said such a charge "is clearly allowable," and that 
writing out the testimony in such proceedings "is the gênerai prac- 
tice in every properly conducted commissioner's oiBce." It is very 
important to the interests of the government that the testimony of 
the witnesses in thèse preliminary examinations should be reduced 
to writing, and sent up with the transcript of the proceedings. This 
is the only mode in which the district attorney, who seldom attends 
the examination before the commissioner, can acquire exact informa- 
tion as to the nature of the offense, ascertain the names of the ma- 
terial witnesses, and acquire a liuowledge of the particular facts that 
can be proved by each. It has always been the practice of the com- 
missioners in the district of Nebraska to write out and send up with 
the transcript of the proceedings before them the testimony of the 
witnesses, and this practice has been approved and conflrmed by the 
judgments and orders of the United States court in that district as 
often as the accounts of commissioners hâve come before the court 
for examination and approval. If a rule of court was essential to 
the validity of a charge for such services, the uniform and unvary- 
ing practice of the court and its offlcers in this regard for more than 
a quarter of a century has ail the force and efîect of a written rule of 
court on the subject. Bank v. Farwell, 6 0. 0. A. 24, 56 Fed. 570. 
The judgment of the circuit court is afifirmed. 
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(Circuit Court of Appeals, Eighth Circuit. October 5, 1896.) 

No. 743. 

1. Glèbes dp Court — Swearino Juries — Febs. 

A clerk of a United States district court is not entitled to fées for swear- 
Ing juries. 

2. Samb — Copy OF Indictmbnt. 

Except In capital cases, the clerk is not entitled to fées for maklng cop- 
ies of indictments, or for afflxlng his seal thereto, unless, by order of 
court, he Is required to furnish such copies. 

8. Same— DuPLicATE Copies of Orders. 

The clerk is entitled to fées for making duplicate copies of orders of the 
court for payment of witnesses, but not for affixing his seal to certiflcates 
thereof. 

4. Samb— Services Rbndebed Défendant. 

The United States is not liable to the clerk for services performed for 
défendant In a crimlnal case. 
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6. Bame— Copies of Sentence. 

It Is proper practice for the clerk to make and deliver to the marshal 
two copies of every sentence in a criminal case, and he Is entltled to 
charge for both copies. 
6. Samb — Service of Subpcbna. 

Where ttiere is a rule of court requiring the clerlî, in issuing subpœneaB 
In criminal cases, to maie copies ttiereof under hls certlficate and seal, to 
be left wlth the witnesses by the marshal, tie is entltled to compensation 
for such copies. 

In Errer to the Circuit Court of the United States for the District 
of Nebraska. 

A. J. Sawyer, U. S. Atty. 

Charles H. Marple, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought by Elmer 
S. Duijdy, Jr., the défendant in error, against the United States to 
recover certain fées for services performed by him as clerk of the 
United States district court for the district of Nebraska, which had 
been disallowed by the proper accounting offlcers of the treasury de- 
partment. The assignments of error will be considered in their nu- 
merical order. 

1. The court below allowed the plaintifE numerous charges, amount- 
ing in the aggregate to $28.60 for "swearing juries." This was an 
error. There is nô law authorizing the clerk to charge a fee for 
swearing juries. 

2. The court allowed the plaintifE sums aggregating |47.25 for 
seals and certiflcates aflSxed to copies of indictments fumished to de- 
fendants. Thèse indictments were not in capital cases, and the iind- 
ing of facts by the lower court does not show that the copies were 
furnished by order of the court upon application of the défendants. 
The clerk cannot, on his own motion, furnish défendants with copies 
of indictments against them, and charge the government with the 
expense. In the case of U. S. v. Van Duzee, 140 U. S. 169, 173, 11 
Sup. et 758, 760, the suprême court said : 

"We hâve no doubt, however, of the power of the court to order a copy of the 
indlotment to be furnished upon the request of the défendant, and at the ex- 
peuse of the government; and, when such order Is made, the clerli is entitled to 
his fee for the eopy. In many cases, however, the défendant does not désire a 
copy, or pleads guilty to the indlotment upon its being read to him, and in such 
cases there is no propriety in forcing a copy upon him, and charging the gov- 
ernment with the expense." 

This charge was disallowed by the accounting department upon the 
distinct ground that there was no order of the court requiring the 
clerk to furnish the copies of the indictments. The plaintifE makes 
the account of thèse items returned by the department with the rea- 
son for their disallowance indorsed thereon an exhibit to his com- 
plaint, and the basis for his action, but does not aver in his com- 
plaint, and the lower court did not flnd, that there was any order of 
the court requiring him to furnish the copies. Upon the record 
before us, the clerk was not entitled to fées for making copies of the 
indictments, or for affixing his certificate and seal thereto. 
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3, 4, and 5. Thèse assignments of error are confessed by the de- 
fendant in error, and need not be further noticed. 

6 and 7. Thèse assignments of error are not carried into the brief 
as required by our rule, and we présume, therefore, are not relied 
upon by the plaintifE in error. They are of no importance. 

8, 10, and 11. The clerk is entitled to fées for making duplicate 
copies of the orders of the court for the payment of witnesses and 
jurors, but he is not entitled to charge a fee for afl&xing the seal of 
his oflQce to the certificate of thèse orders. Van Duzee v. U. S., 59 
Ped. 440; U. S. v. Van Duzee, 140 U. S. 169, 11 Sup. Ct. 758; U. S. 
V. Jones, 147 U. S. 672, 13 Sup. Ct. 437. 

9, 13, and 14. The United States is not liable to the clerk for the 
fées for services performed for a défendant in a criminal case. It 
was error, therefore, to allow the clerk the fee charged (1) for swear- 
ing the défendant in a criminal case to an afSdavit for a new trial, 
(2) for flling a pétition of the défendant in a criminal case protesting 
against the place of imprisonment, (3) for flling motion for a new 
trial on behalf of the défendant, and (4) for flling an affidavit for 
witnesses on behalf of the défendant. 

12. The proper practice is for the clerk to make and deliver to 
the marshal two copies of every sentence in a criminal case. One of 
thèse copies the marshal delivers with the prisoner to the keeper of 
the proper prison, and the other he retums to the clerk with an ac- 
count indorsed thereon in writing showing the time and mode of 
its exécution. The clerk is entitled to charge for making both cop- 
ies. 

Where, as in this case, there is a rule or order of tho court re- 
quiring the clerk in issuing subpœnas in criminal cases to make 
copies thereof under his certificate and seal to be left with the wit- 
nesses by the marshal, he is entitled to compensation for such copies. 

Under our ruling we flnd the aggregate amount of fées erroneously 
allowed the clerk by the lower court to be $163.35. Deducting this 
sum from |2,178.76, the amount of the judgment below, $2,015.41 re- 
mains. The judgment of the circuit court is reversed, and the cause 
remanded, without the allowance of costs to either party in this court, 
with directions to render judgment for the plaintiff in the action 
for the sum of |2,015.41. 



UNITED STATES v. ADY. 
(Circuit Ck)urt of Appeals, Bîght Circuit. September 28, 1896.) 

No. 634. 

Kbview op Judgment — Appeal — Wbit op Erroh. 

Judgments of the circuit courts In sults against tlie United States, under 
the aet of March 3, 1887, may be reviewed in the circuit courts of appeals, 
either by appeal or by wrlt of error. Chase v. U. S., 15 Sup. Ct 174, 155 U. 
S. 489, foUowed. 

S AME — Retib'W of Finding of Facts. 

In such cases the question whether the ândings of fact made by the 
lower court support its conclusions of law may be reviewed by the circuit 
courts of appeals, without exceptions talien, upon seasonable assignments 
of error. 
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8. District Attornkts — Extra Services— Compensation. 

The acts of congress regulating the pay of district attorneys impose 
three conditions précèdent to tlie recovery of any extra compensation: (1) 
ïtie services must be such as lie Is not obligea to perform; (2) extra com- 
pensation must be authorized by law; and (3) there must be an appropria- 
tion expressly.tlierefor. 

i. Saue. 

A district attorney Is not entitled to extra compensation for services 
rendered by direction of the attorney gênerai, in examining the titles to 
sites for public buildings, in taking dépositions in his district in an action 
pendlng in another district, in defending offlcers of the army in suits 
against them for acts done in the Une of their duties, or in preparing 
briefs in or argulng cases to which the United States is a party. 

In Error to the District Court of the United States for the District 
of Kansas. 

W. C. Perry, for plaintifl in error. 

J. W. Ady, Samuel E. Peters, and John 0. Nicholson, for défendant 
in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. Joseph W. Ady, the défendant in er- 
ror, was United States district attorney for the district of Kansas 
from November 11, 1889, until September T, 1893. He sued the 
United States under the provisions of the act of congress entitled 
"An act to provide for the bringing of suits against the government 
of the United States," approved March 3, 1887 (24 Stat. 505, c. 359; 
1 Supp. Eev. St. [2d Ed.] 559), to recover the reasonable value of 
spécial services, which he claimed to hâve rendered in 1891 and 1893. 
He obtained a judgment, and the United States sued out this writ of 
error to reverse it. 

A motion has been made by the défendant in error to dismiss the 
writ on three grounds : Because the act of March 3, 1887, authorizes 
the review of such a judgment by appeal only; because the govern- 
ment took no exceptions to the flndings and conclusions of the court 
below; and because the suprême court alone is authorized to review 
such a judgment. The suprême court of the United States has de- 
cided the questions presented by this motion, and it must be denied 
in accordance with the opinions rendered in Chase v. U. S., 155 U. S. 
489, 495-500, 15 Sup. Ct. 174-176; Bank v. Peters, 144 U. S. 570, 
12 Sup. Ct. 767; and Ogden v. U. S., 148 U. S. 390, 13 Sup. Ct. 602. 
See, also, U. S. v. Davis, 131 U. S. 36, 39, 9 Sup. Ct. 657, 658: U. 
S. V. Perry, 4 U. S. App. 386, 1 C. C. A. 648, and 50 Ped. 743; Bax- 
ter V. U. S., 10 U. S. App. 243, 2 C. C. A. 411, and 51 Fed. 671; Camp- 
bell V. U. S., 27 U. S. App. 666, 13 C. C. A. 128, and 65 Fed. 777; 
and U. S. v. Morgan, 27 U. S. App. 410, 12 C. C. A. 6, and 64 Fed. 4. 
Thèse décisions establish the rule that judgments of the circuit 
courts under the act of March 3, 1887, supra, may be reviewed in the 
circuit courts of appeals, either by appeal or by writ of error; and 
the question whether the flndings of fact made by the lower court 
support its conclusions of law may be reviewed without exceptions, 
upon seasonable assignments of error. 
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The défendant în error founds his rigM to the judgment he ob- 
tained below upon th,e proposition that the services for which he 
claimed compensation in this a.ction were not such as he was re- 
quired to render by virtue of his officiai position, but were spécial 
services, which he was lawfully requested to render by the heads of 
departments of the government, and for which he was entitled to 
such reasonable compensation as the attorney gênerai should allow, 
in addition to the salary or compensation prescribed by congress for 
the discharge of his ordinary duties. The counsel for the govern- 
ment insists, on the other hand, that the compensation or salary 
fixed by the acts of congress covered thèse services, and that the 
heads of the departments of the government were not authorized by 
law to subject the United States to any liability on account of them 
beyond that flxed compensation. The services consisted (1) of ex- 
amining the titles to sites for public buildings, and rendering opin- 
ions as to their validity, at the request of the secretary of the treas- 
ury ; (2) of attending to the taking of a déposition at the request of 
the attorney gênerai in the district of Kansas, in a suit between the 
United States and the First National Bank of New York, which was 
pending in the state of New York; (3) of defending, at the request 
of the attorney gênerai, certain officers of the army against suits 
brought against them for acts which they claimed to hâve done in 
the discharge of their duties as such officers; and (4) of preparing 
a brief, and malùng an oral argument before this court, outside the 
district of Kansas, at St. Paul, in the case of U. S. v. Trans-Missouri 
Freight Ass'n, 19 U. S. App. 36, 7 C. C. A. 15, and 58 Fed. 58, by di- 
rection of the attorney gênerai. The action was brought to recover 
the reasonable value of thèse services. It was conceded that they 
were of the value charged in the pétition; that the amounts claimed 
for them had been allowed in the usual course by the judge of the 
United States district court for the district of Kansas, and by the 
attorney gênerai. The amounts thus allowed were treated by the 
accounting officers of the government as a part of the fées, charges, 
and émoluments to which the district attorney was entitled by rea- 
son of the discharge of the duties of his office, and he was allowed 
and paid by their direction at the rate of |6,000 a year during the 
time when thèse services were rendered; but he was refused any 
further payment, although the value of thèse services raised the 
earnings of his office above the maximum. It is for this excess 
above the compensation fixed by the acts of congress that this judg- 
ment was rendered. 

Section 833 of the Revised Statutes provides that every district 
attorney shall make a semiannual return "of ail the fées and émolu- 
ments of his office, of every name and character." 

Section 834 provides that the preceding section shall not apply to 
the fées and compensation allowed to district attorneys by section 
825 (which gives them a percentage on moneys collected by them 
under the revenue laws) and section 827 (which aUows them com- 
pensation for the défense of revenue officers in certain cases), but 
that "ail other fées, charges, and émoluments to which a district 
attorney • • • may be entitled by reason of the discharge of 
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the daties of his ofSce, as now or hereafter prescribed by law, 
• * shall be included in the semiannual return." 
Section 835 is: 

J'^2 'îi^^^'ict attorney shall be allowed by the attomey gênerai to retain of 
tue rees «nd émoluments of his office which he is requlred to include in hls 
semiannual return, for hls personal compensation, over and above the neces- 
sary expansés 6f his office, Includlng necessary clerk hire, to be audlted and 
allowed by the proper accountlng offlcers of the treasury department, a sum 
exceeding six thousand dollars a year, or exceeding that rate for any tlme 
less than a year." 

Section 823 reads: 

"The following and no other compensation shall be taxed and allowed to 
attomeys, solicitors and proctors In the courts of the United States, to dis- 
trict attomeys, clerks of the circuit and district courts, marshals, commission- 
ers, witnesses, Jurors, and printers in the several states and territorles, exeept 
in, cases otherwise expressly provided by law. But nothing herein shaJl be 
constraed to prohibât attomeys, solicitors, and proctors from charging to and 
receiving from their clients, other than the government, such reasoiiable 
compensation for thelr services, in addition to the taxable costs, as may be 
In accordance with gênerai usage in their respective states, or may be agreed 
upon between the parties." 

Sections 824 to 827 inclusive prescribe the fées that may be allowed 
and ta:sed to district attorneya and other offlcers. 

Sections 1764 and 1765 are: 

"Sec. 17&i. No allowance or compensation shall be made to any offlcer or 
clerk, by reason of the discharge of duties which belong to any other offlcer 
or clerk in the same or any other department; and no allowance or compen- 
sation shall be made for any extra services whatever, which any offlcer or 
clerk may be requlred to perform, unless expressly authorized by law. 

"Sec. 1765. No offlcer In any branch of the public service, or any other per- 
son vyhose salary, pay or émoluments are flxed by law or régulations, shall 
reçoive any addltlonal pay, extra allowance, or compensation. In any form 
whatever, for the disbursement of public money, or for any other service or 
duty whatever, unless the same is authorized by law, and the appropriation 
therefor expllcitly states that It is for such additîonal pay, extra allowance 
or compensation." 

It would be difficult to state more clearly than thèse provisions of 
the acts of congress do the rule that the compensation which they 
prescribed for the discharge of the duties of the office of district attor- 
ney shall be his only compensation, or to prôhibit more positively the 
allowance of any additional compensation "for any other service or 
duty whatever, unless the same is authorized by law, and the appro- 
priation therefor explicitly states that it is for such additional pay, 
extra allowance or compensation." They impose three conditions 
précèdent to the recovery by a district attorney of any compensation 
beyond that prescribed by thèse statutes, namely: The services 
must hâve been such as he was not required to perform in the dis- 
charge of the duties of his office; the extra compensation for his 
services must hâve been authorized by law; and there must hâve been 
an appropriation therefor which explicitly stated that it was for such 
extra compensation. The only attempt to show that thèse condi- 
tions governed the services hère in question consists in the citation 
of section 3 of the act making appropriations for the législative, 
executive, and judicial expenses of the government, approved June 
20, 1874 (18 Stat. 109, c. 328), which reads: 
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"Sec. 3. That no civil oflacer of the govemment sliall hereafter recelve any 
compensation or perqulsltes, dlrectly. or Indirectly, from the treasury or prop- 
erty of the United States beyond his salary or compensation allowed by law: 
provided, that this shall not be eonstrued to prevent the employment and pay- 
ment by the department of justice of district attorneys as now allowed by 
law for the performance of services not covered by their salaries or fées." 

— And a référence to the fact that a similar act of 1888 (25 Stat. 
545) and acts of subséquent years contain clauses appropriating cer- 
tain sums of money "for payment of district attorneys, the same be- 
ing for payment of such spécial compensation as may be flxed by the 
attomey gênerai for services not covered by salary or fées." 

But there is nothing in thèse provisions which modifies the positive 
inhibition of the statutes which hâve been cited, or tends to show 
that the services rendered by the défendant in error were not covered 
by his salary or fées, or that extra compensation for them was ex- 
pressly authorized by law. Thèse acts of congress nowhere expressly 
provide that a district attorney shaJl receive, in addition to his salary, 
the reasonable value of his services in examining the titles to sites 
for public buildings, in taking a déposition in his district in an action 
pending in another district, in defending ofilcers of the army in suits 
against them for acts done in the line of their duties, or in prepar- 
ing briefs or arguing cases i» this court in which the United States 
is a party. Without an express provision of this character, such 
compensation cannot be allowed, taxed, or paid, because the statutes 
cited repeatedly prohibit it. Gibson v. Peters, 150 U. S. 342, 347, 14 
Sup. et. 134, 135; Euhm v. U. S., 66 Fed. 531. 

Moreover, there are express provisions of acts of congress which 
bring the particular services in this case squarely within thèse inhibi- 
tions: 

(1) In the act of March 2, 1889, making appropriations for sundry 
civil expenses of the govemment (25 Stat. 941, c. 411), there is this 
provision: 

"That hereafter ail légal services connected with the procurement of titles 
to site for public buildings, other than for llfe-saving stations and pier-head 
lights, shall be rendered by United States district attorneys." 

The sites, the titles to which were examined by the défendant in 
error, were not for life-saving stations or pier-head lights, and under 
this act he was discharging the prescribed duties of his office when 
he made the examinatioas and gave his opinions upon the titles re- 
ferred to in his pétition. t 

(2) The attorney gênerai had express authority to send an offlcer 
of the department of justice to attend to the taking of a déposition at 
Wichita, in the state of Kansas, in the suit of the United States 
against the First National Baak of New York, which was pending in 
the State of New York. Rev. St. §§ 360, 367. He directed the de- 
fendant in error to perfonn this duty. Even if this was one of the 
duties of some other offlcer of the same or any other department of 
the govemment, he was prohibited from recovering any extra com- 
pensation for it by section 1764, Rev. St., quoted supra. 

(3) Section 299 of the Revised Statutes provides that : 

"AU accounts of the United States district attorneys for services rendered 
• • • In cases instituted against the offlcers of the United States • • • 
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for acts committed or omitted or suflered by them iu the lawful dlscharge of 
their dutles, shall be audited and allowed as In other cases, assimllating the 
fées, as near as may be, to those provlded by law for simllar services In cases 
!n whlch the United States is a party." 

This section is taken from section 12 of the act of August 16, 1856 
(11 Stat. 50, c. 124), which. was passed for the purpose of declaring 
suçh services to be olflcial. 8 Ops. Attys. Gren. 399. It is, in légal 
eflfect, a prohibition of a recovery upon a quantum meruit for such 
services. It makes them a part of the duties of the office, and requirea 
their compensation to be assimilated to the prescribed fées, and to be 
returned and accounted for as a part of the compensation prescribed 
bj sections 823, 824, 833, 834, and 835 uf the Revised Statutes. Hence 
no excess above the |6,000 pcr annum flxed by thèse sections can be 
recovered on account of thèse services. Smith v. II. S., 26 Ct. 01. 568, 
576; U. S. T. Smith, 158 U. S. 346, 355, 15 Sup. Ct. 846, 849. 

(4) The services rendered by the défendant in error outside of his 
district in preparing a brief and making an argument before this 
court in U. S. v. Ti ans-Missouri Freight Ass'n were well worth the 
amount WMçh he was allowed for them by the attorney gênerai and 
the district judge. If congress had authorized thèse officers or this 
court to âllow the payment of this amount, it ought to be paid, but 
we are unable to discover any such authority in the acts of congress. 
They proAide that the attorney gênerai may send any ofificer of the 
department of justice to perform such services. Section 367, Rev. St. 
They prohibit the payment of extra compensation to this défendant in 
error, even if the rendition of thèse services belonged to some other 
ofiScer of that or any other department. Rev. St. § 1764. They pro- 
hibit such an àllowance unless the same is expressly authorized by 
law, and the appropriation therefore explicitly states that it is for 
such additional pay, extra àllowance, or compensation. Id. §§ 1764, 
1765. Iri View of thèse inhibitions, the défendant in error was not en- 
titled, in our opinion, to any excess above his maximum of $6,000 per 
year on account of thèse services. U. S. v. Smith, 158 U. S. 346, 355, 
15 Sup. Ct. 846, 849. 

The judgment below must accordingly be reversed, without costs to 
either party in this court, and the case remanded to the court below, 
with directions to render a judgment in favor of the plaintiff in error. 
It is so ordered. 



UNITED STATES v. ONE HUNDRED AND THIRTY-TWO PACKAGES 
OF SPIEITUOUS LIQUORS AND WINES et al. 

(Circuit Court of Appeals, Eighth Circuit Octolier 5, 1896.) 

No. 691. 

I. Featjds on THE Rbvbndb— Bkands of LiCjnOEB. 

Kev. Bt. § 3449, which provides that "whenever any person ships, trans- 
ports, or removes any spirituous or fermented liquors or wines, under 
any other than the proper name or brand known to the trade, as desig- 
natlng the kind and quallty of the contents of the casks or packages 
containing the same," he shall forfeit such liquors and pay a fine, is 
not a trade-mark régulation, but is for the prévention and détection of 
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fraud on the revenue, and its validity is not affected by the faet that it 
incidentally tends to the discovery or suppression of private frauds. 

2. SaMB— " PaCKAGBS " OF WiNES OR LiQTJOES. 

The term "package," as used in Eev. St. § 3449, includes every box, 
barrel, or other réceptacle into which distilled spirits hâve been placed for 
shipment or removal, either In quantity or in separate small packages, as 
bottles or jugs. 

In Errop to the District Court of the United States for the Eastern 
District of Missouri. 

The United States filed In the district court of the United States for the 
Eastern district of Missouri an information to forfait certain packages of 
liquors and veines described In the information for alleged violation of section 
3449 of the Revlsed Statutes of the United States, which reads as follows: 
"Whenever any person shlps, transports, or removes any spirituous or fer- 
mented liquors or wines, under any other than the proper name or brand 
known to the trade as designating the kind and quality of the contents of 
the casks or packages containing the same, or causes such an act to be 
donè, he shall forfeit such liquors or wines, and casks or packages, and be 
eubject to pay a fine of five hundred dollars." 

William C. Riehardson, public administrator for the city of St. Louis, in 
charge of the estate of Lehman Meyer, deceased, the claimant of the prop- 
erty, filed a demurrer to the information, which was overruled in an opinion 
as follows (Thayer, District Judge): 

"Section 3449, Rev. St. U. S., which first appears as a provlso to section 
29, Act July 13, 1866 (14 Stat. 156), was designed to prevent a fraudulent 
évasion of the internai revenue laws. Oongress acted upon the assumption 
that persons engaged in the manufacture or sale of spirituous and fermented 
liquors would be prevented to some extent from putting illicit goods upon the 
market, and that offlcers of the revenue would be àïded somewhat In the 
discharge of their dutiës If dealers were required to brand ail casks and 
packages containing spirituous liquors which they shipped or removed from 
one place to another wlth the true name by which they were known to the 
trade. The purpose was to make the exterlor of every cask or package con- 
taining distilled spirits, when shipped, speak the truth with référence to its 
contents. Oongress intended to prohibit dealers and mànufacturers from re- 
sorting to any artifice whereby the contents of packages containing spirituous 
liquors might be concealed or disguised by the name under which the pack- 
age was branded. It is easy to eonceive how the enforcement of this pro- 
vision of the law might opéra te to some extent to prevent fraud and to insure 
a falthful collection of the duties imposed by the government on distilled 
spirits. Such being the purpose of congress, it is qulte immaterial (and it 
does not afCect the validity of the statute in question) that the statute as 
framed also has some tendency to prevent private frauds. U. S. v. Loeb, 
49 Fed. 636. See, also. Opinion of the Attorney General, 22 Int. Rev. Rec. 
p. 261, and Commissioners' Décision, 30 Int. Eev. Rec. p. 278. It cannot be 
denied that the faets stated in the informations brlng the cases within the 
language of section 3449. Boxes or cases containing spirituous liquors in 
bottles appear to hâve been shipped, which boxes or cases were not so 
branded or marked as to indicate the true eharacter of the liquors contained 
therein as they were at the time known to the trade. It is évident that 
when bottles containing spirituous liquors are Inclosed and shipped in boxes 
or cases, there is as much necessity for requiring the boxes to be correctly 
branded, so as to Indicate their contents, as when liquors are shipped in 
casks. We may readily eonceive how the purpose which congress evidently 
had in view might be defeated by putting liquors in bottles, and Inclosing 
them in boxes. If dealers were permitted to make shipments in that form 
without properly branding the boxes. Upon the whole the court concludes 
that the demurrer and the motion to quash should be overruled." 

After the demurrer was overruled, the claimant filed an answer. The case 
was trled below upon the following agreed statement of facts: 

"That the one hundred and twenty-seven packages of spirituous liquors 
and the flve packages of wine mentioned in the information herein and 
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Bought to be forfelted to the United States did, in fact, contain spirituous 
Uquors and wines, respectlvely. That the sald spirituous llquors and wlnes 
contalned In sald packages were compounded and prepared at the establish- 
ment of the Western Distllllng Company, a corporation dolng a dlstilUng and 
rectlfylng business at Number 201 North Main Street, In the city of St. Louis, 
Missouri; and that sald llquors and wlnes, after being so compounded, were 
put Into bottles marked and branded as herelnafter stated, and that sald bot- 
tles were packed in one hundred and thlrty-two cases or crates, whlch are 
the packages mentloned hereln, and that the sald packages were respectlvely 
marked and branded as herelnafter stated; that Is to say; Flfteen of sald 
packages and the bottles therein contalned were marked and branded as 
containlng 'J. & F. Martell Cognac' Thlrty-nine of sald packages and the 
bottles therein contalned were marked and branded as contalning 'Booth and 
Company London Superlor Old Tom Gin.' Forty of sald packages and the 
bottles therein contained were marked and branded as contalning 'Sir Hob- 
ert Burnett and Company Vauxhall Old Tom Gin.' One of sald packages 
and the bottle therein contalned was marked and branded as contalning 
'John De Kuyper and Son Gin.' Hlght of sald packages and the bottles therein 
Contained were marked and branded as contalning 'Boonekamp Maagbitter.' 
Ten of sald packages and the bottles therein contained were marked and 
branded as contalning 'Farnet Branca.' Four of said packages and the bot- 
tles therein contalned were marked and branded as containlng 'Noilly Prat 
& Cle. Vermouth.' One of sald packages and the bottle therein contalûed 
was marked and branded as contalning 'Italy Vermouth Torlno.' Four of 
said packages and the bottles therein contained were marked and branded as 
contalning 'Curaçao de HoUand.' Flve of sald packages and the bottles 
therein contalned were marked and branded as contalning 'Bduard Pernod 
Absinthe.' Four of said packages and the bottles therein contalned were 
marked and branded as contalning 'Boker's Stomach Bltters.' One of sald 
yackages and the bottle therein contalned was marked and branded as con- 
tainlng 'Yellow Chartreuse, L. Gamler.' That the several names and brands 
herelnbefore mentloned, and whlch were marked upon said packages, were 
each a name and brand known to the trade as designating a partlcular klnd 
and quallty of Imported spirituous Uquor or wlne, and that the contents of 
said packages- were respectlvely of the same generic class as the llquor or 
wlne known to the trade under the name and brand marked upon the pack- 
age containlng the same; that Is to say, the packages bearlng the mark 
'Booth and Company Lonidon Superlor Old Tom Gin' contalned gin, and the 
packages marked 'J. & F. Martel! Cognac' contained cognac brandy, etc., etc.; 
but that the spirituous llquors and wlnes contained In sald packages re- 
spectlvely were not the spécifie klnd and quallty of spirituous llquor or wlne 
known to the trade by the name and brand marked upon sald packages, 
respectlvely, but dlffered from the spirituous llquors and wines known to the 
trade under sald marks and brands, respectlvely. In taste, and In Inferiority 
In quallty of excellence. That the marks 'J. & F. Martell Cognac,' etc., 
are trade-marks known to the trade, Indlcatlng the source of manufacture; 
that the goods contained In the varlous bottles were lawfuUy compounded. 
That the several packages mentloned in the Information hereln, bearlng the 
marks and brands above stated, were, between the 18th day of May, 1893, 
and the 12th day of October, 1893, transported in drays or wagons by the 
St. Louis Drayage Company, a common carrier In the city of St. Louis, from 
the distillery and rectlfying establishment of the Western Distllllng Com- 
pany at 201 North Main street, St. Louis, Missouri, to the warehouse of the 
St. Louis Drayage Company, number 407 South Main street, St Louis, Mis- 
souri, said warehouse being a public warehouse under the control of said 
drayage company, and used by It as a place of deposlt for goods intended for 
shipment by rail or river; and that said packages were deposited in sald 
warehouse for the purpose of being shipped thence by railroad or river to 
purchasers or consumers. That said packages were selzed by Charles F. 
Wenneker, coUector of Internai revenue for the Plrst collection district of 
Missouri, as forfelted to the United States under the provisions of section 
3449 of the Revised Statutes of the Ualted States; that sald seizure was 
made on the Ôth day of November, 1893, on land, at the Eastern division of 
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the Eastern judiclal district of Missouri, and that proceedings to enforce said 
forfeiture were commenced on the 17tli day of November, 1893, and tliat sald 
paclîages of liquors and wlnes were held in the custody of said Charles F. 
Wenneker, collector, under said seizure at the time of beginniug said pro- 
ceedings, and that said packages were taken into the custody of the marshal 
upon process issued hereln by this court." 

The lower court rendered Judgment in favor of the claimant, and the 
United States sued out this writ of error. 

William H. Clopton, for the United States. 
Chester H. Krum, for défendants in error. 

Before CALDWELL and SANBORN, Circuit Judges. 

CALDWELL, Circuit Judge (after stating the facts as above). 
The agreed statenaent of facts concèdes that the pacliages of liquors 
and wines in question were remored from the distillery and recti- 
fying establishment under names and brands other than the proper 
names and brands known to the trade as designating the kind and 
quality of the contents of the packages. This admitted fact brings 
the case within the letter of the statute, and the packages are un- 
questionably liable to forfeiture if the statute is of any force or valid- 
ity. We do not think a review of ail the législation on the sub- 
ject of distilled spirits is essential to a right understanding of sec- 
tion 3449. It prescribes a ruie in plain and unmistakable language. 
Its meaning is perfectly clear, and its purpose obvious. The conten- 
tion of the learned counsel for the claimant that the section is noth- 
ing but a trade-mark régulation is not tenable. It is one of the 
numerous regulatioas prescribed by the internai revenue laws in- 
tended to prevent frauds on the revenue in the manufacture, removal, 
shipment, and sale of distilled spirits and other liquors and to aid in 
the détection of such frauds. The régulations for this purpose are 
very extensive and extremely minute. They embrace every step in 
connection with the manufacture and handling of spirits, from the 
introduction of the ravF material into the distillery down to the rec- 
tification of the product, and its removal, shipment, and sale. The 
court cannot say that section 3449 does not conduce in any degree 
to prevent frauds on the revenue, or aid in their discovery and pun- 
ishment. Unquestionably, an observance of the requirement that 
packages of liquor shall be shipped or removed only under names 
indicating truthfully their contents will aid the revenue offlcers to 
trace and identif y such packages, and thereby verify the truth or 
falsity of the books and records of the distiller or rectifier. There 
are doubtless other ways familiar to the revenue ofificers in vchich 
the requirement of section 3449 tends to the détection and suppres- 
sion of frauds on the revenue. Before a court would be authorized 
to hold an act of congress obsolète and inoperative, it would hâve to 
appear conclusively that it was totally inoperative for any lawful or 
useful purpose. When the statute relates to a subject-matter with- 
in the constitutional competency of congress to legislate upon, the 
presumption is that it serves a useful purpose. When a statute is 
susceptible of two constructions, one of which would render it valid 
and operative and the other press it beyond the constitutional com- 
petency of congress to enact, or render it inoperative, the former 
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construction will be adopted. The section is none the less a revenue 
régulation because its enforcement may tend to discourage the piracy 
of trade-marks, and prevent frauda upon those who consume the con- 
tents of the paclcages. Thèse are mère incidents of the statute, and 
not its primary object. Congress has an undoubted right to legislate 
to preyent frauds on the public revenue, and the validity of such légis- 
lation is not afEected by the fact that it incidentally tends to the dis- 
covery or suppression of private frauds. 

Another contention of the claimant is that the section applies only 
to casks or réceptacles of like character vs^ith casks, and that it does 
not apply to bottles, or boxes containing bottles. In support of this 
contention, we are cited to various sections of the internai revenue 
law relating to the gauging, inspection, marking, branding, and 
emptying of "a cask or package" of distilled spirits, where the term 
"package" is probably used in the sensé of "cask," but we think the 
term is not used in this section in any such restricted sensé. There 
ïs no connection or relation between the marking and branding re- 
quired in the sections referred to and the requirement of section 3449 
that packages shall not be shipped or removed "under any other than 
the proper name or brand known to the trade as designating the 
kind and quality of the contents" of the package. The "name or 
brand" hère referred to is not placed on the package by any offlcei* 
of the government, or under his direction. It is not an oiHciaî name 
or brand. It is placed there by the distiller or rectifier, who, to pre- 
vent frauds on the revenue, and facilitate their discovery, is required 
to make the name or brand under which he ships or removes the 
package speak the truth. This requirement cannot be evaded by 
putting the contents of the package in small packages or bottles. 
In this case, not only the package containing the bottles, but thp> 
bottles themselves, were falsely named or branded. The term "pack- 
age," as used in section 8449, includes every box, barrel, ot other ré- 
ceptacle into which distilled spirits hâve been placed for shipment or 
removal, either in quantity or in separate small packages, as bottles 
orjugs. 

We hâve set ont in the statement the opinion of Judge Thayer on 
overruling the demurrer to the information. We fully agrée with 
the reasoning and conclusion of that opinion. The judgment of 
the district court is reversed, and the cause remanded, with instruc- 
tions to gfânt a new trial. 



AIcINTOSH BATTBKY & OPTICAL 00. v. BIRTMAN et al. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1890.) 

No. 311. 

Patents — Invention— ELECTRrcAL Machines. 

The Atkinson patents, Nos. 275,347 and 331,754, for improvements la 
machines for generating statlc electricity, are void for want of Invention. 

Appèal from the Circuit Court of the United States for the North- 
ern District of Illinois, Northern Division, 
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Wm. Zimmerman, for appellant. 
H. H. M. Mathews, for appellees. 

Before WOODS and JENKEsTS, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge. The appellant, the Mclntosh Battery & 
Optical Company, sued the appellees, Charles F. Birtman, Jacob Nel- 
son, and Félix Soeding, charging infringement of letters patent Nos. 
275,347 and 331,754, issued on April 10, 1883, and December 8, 1885, 
respectively, to Philip Atkinson, of Chicago, IlL, for devices in com- 
bination constituting a machine for generating static electricity. The 
foUowing are the claims of the patents : 

No. 275,347: "(1) The combination, with a jar secured within a rigid cylin- 
der or other réceptacle, and provided wlth an interior coating, the whole con- 
stituting a Leyden jar, of a supporting-bed and devices Connecting the rigid 
cyiinder or réceptacle wlth sald bed, to secure the former In a stationary 
position, substantially as described. (2) The combination, with two Jars, 
each secured within a rigid cyiinder or réceptacle which sustalns its walls, 
and provided with an interior coating to form Leyden jars, of a supporting- 
bed, devices Connecting the rigid cyiinder or réceptacle to the said bed, and 
an eleetrlcal connection between the Leyden jars, substantially as described. 
(3) The combination, with a jar secured within a rigid cyiinder or réceptacle 
which sustalns its walls, and provided with an Interior coating to form a 
Leyden jar, of a supporting-bed and a pin or screw passing through the bot- 
tom wall of the rigid cyiinder or réceptacle, and secured to the said bed, for 
attaching the Leyden jar In a fixed position, substantially as described. (4) 
The cotoblnatlon, with two jars Interiorly lined and each secured within a 
rigid cyiinder or réceptacle, which sustains its walls to form Leyden jars, 
of a supporting-bed, a pin or screw passing through the bottom wall of each 
rigid cyiinder or réceptacle and secured to the said bed, and an eleetrlcal 
connection between the two jars, substantially as described. (5) The com- 
bination, with two interlorly-coated jars, each secured within a rigid cyiinder 
or réceptacle to form Leyden jars, of a supporting-bed, to which the rigid 
eyllnders or réceptacles are attached In fixed positions, an independent elee- 
trlcal conductor Connecting with each jar and with the supporting-bed, and 
a movable switch interposed between the conductors and the jars, to estab- 
lish and Internipt the current between the jars, substantially as descrtbed. 

(6) The combination, with two Leyden jars of the character described, each 
provided with an independent eleetrlcal conductor, of frictional devices for 
developlng static electricity, having a connection with each jar, and a mova- 
ble switch interposed between the said eleetrlcal conductors for establishing 
ànd Interruptlng the current between the jars, substantially as described. 

(7) The combination, wlth two Interiorly-lined jars, each secured within a 
rigid cyiinder or réceptacle to form Leyden jars, a supporting-bed, and a 
pin or screw passing through the bottom wall of each jar, and secured to the 
sald bed, of a wire extendlng from each pin or screw, and disconnected at 
fhelr outer terminais, and a movable switch interposed between the eald 
terminais, for establishing and Interrupting the current between the Jars, 
substantially as described. (8) The combination of two interlorly-llned jars, 
each secured within a rigid cyiinder or réceptacle to form Leyden jars, a 
supporting-bed, a pin or screw Connecting the bottom wall of each rigid cyi- 
inder or réceptacle to the said bed, a wire extendlng from each pin or screw, 
friction devices for developlng static electricity, having a connection with 
both jars, and a movable switch interposed between the outer terminais of 
the said wires, for establishing and interruptlng the current between the 
jars, substantially as described. (9) The combination of two Leyden jars, 
a bed to which they are secured, two independent electricai conductors, each 
connected at one end with each jar, the vertical posta or pins exposed at the 
upper slde of the bed, and forming the terminais of the electricai conductors, 
the sockets or tubes secured to the bed, and Connecting with the posts or 

v.76F.no.8— 24 



370 '. : 76 FEDERAL REPORTER. , 

pins, and a moyable switch Interposed between the posta qp pins, for ^stab- 
lisblng or Intemiptlng the current between the jars, substantially as de- 
scribed. (10) The brackets or tubes, E, posts or pins, d, d', and switch, D, 
In comblnation wlth Leydeh jars, and wires, c, for InteiTuptlng the electricity 
and transfeiTlng It, substantially as described. (11) The sockets or tubes, 
B, posts or pins, d, d', switch, D, and wlres, c, in comblnation with the pins 
or screws, b, the lined jars secured in the métal cylinders or réceptacles, 
B, to form Leyden jars, and means for developlng statlc electricity, and 
conducting the same to the jars, substantially as described. (12) The com- 
blnation, with the revolving plate or disk. H, of the attached rlgid métal 
armatures, composed of disks, h, having the projectlng central portions, h', 
substantially as and for the purpose described. (13) The comblnation, with 
the revolving disk. H, of the hub, K, having the openings, k, arrangea in a 
horizontal plane, and the openings, K, arranged In a plane at or about an 
angle of forty-five degrees, and the comb-carrying rods secured in said open- 
ings, substantially as described, whereby two of the rods lie In the same 
horizontal plane, and the other two stand at an angle thereto, for the pur- 
poses set forth. (14) The plate, I, having holes near its perlphery or edge, 
In comblnation with the rods, O, attached to the said plates by passing 
through the said holes, and friction devices for developlng statle electricity, 
whereby the latter Is conducted through the plate by the said rods, substan- 
tially as described. (15) The perforated plate, I, having armatures, r, in 
comblnation wlth the rods, 0, conductor, t, receivlng-dlsk, s, and Connecting 
strip, s', for passing the charge directly through the plate, and preventlng loss 
by leakage or otherwise, substantially as described. (16) The conducting 
strips, t', termlnating within tlie edge of the perforated plate, I, and Connect- 
ing the brush-holders wlth the armatures for preventlng wastage from leakage 
or otherwise, substantially as speciaed. (17) The plate, I, having holes near 
Its perlphery or edge, in comblnation with brush holders passing through such 
holes, armatures, r, disks, s, connecting-strlps, s', and conductors, t, termlnat- 
ing within the edge or periphery.of the plate, I, for securlng the bnishes to the 
plate and preventlng wastage or loss by leakage or otherwise, substantially as 
speclfled." 

No. 331,754: "(1)' The hub, F, having a metalllc core, Pi, In comblnation 
with the arms, I, of non-conducting materlal, termlnating In the hub, F, and 
the arms. G, of conducting materlal, termlnating in the metalllc eore, Fi, 
substantially as and for the purpose specifled. (2) The arms, G, carrying a 
comb, in comblnation with the curved rods. H, and head, Hi, carrying a comb 
for Connecting two combs to run to a common point, and located and operated 
with distinct rotary disks, substantially as and for the purpose specifled. (3) 
The rotary disks, A, Ai, and stationary disks, B, Bi, in comblnation with a 
double séries of combs and brushes carried by rods. G, H, and a double 
séries of combs carried by rods, J, K, and a double séries oî brushes 
carried by rods, L, to co-act with the respective disks, substantially as 
and for the purpose specifled. (4) A hub, F, having a métal core, Fi, 
arms. G, having connection with the métal core, and rods, I, termlnating In 
the hub, F, tn comblnation wlth the curved rods, H, having head, Hi, the 
curved rods, K, having head, Ki, substantially as and for the purpose specifled. 
(5) In a Leyden Jar, an Interior coating, Qs, slotted at one end, and provided 
with a cross-support, Q*, for carrying the rod of a Leyden jar, and forming an 
Interior llnlng for the jar, substantially as specifled. (6) In a Leyden jar, 
the Interior flexible support, Q», having a support, Q*, In comblnation wlth a 
Btopple, Qi, and rod, P, for giving the rod a flrm support, substantially as 
specifled." 

The answer denied invention, and infringement, and alleged prior 
patents, prior publications, and prior use. The patentée, on cross- 
examination, testified as follows: 

"Q. Do you know the machine called the 'Voss machine,' which I believe 
was exhlbited in the Paris Exhibition in 1878? A. I don't know of any ma- 
chine especlally known as the 'Voss machine,' further than what I hâve 
already stated. Q. In your direct examination, you stated that the im- 
provements clalmed to be Invented by you were improvements upon the 
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machines of Holtz, Toepler, anfl Voss. What Improvement does your Ex- 
hibit A show upon the construction or invention exhibited in those three 
machines, respectlvely, or talien together? A. The improvements made by 
Voss on the Toepler-Holtz machines consists, substantially, in supporting 
the insulated combs shown hère [Indicating on Exhibit A] in a horizontal 
poslti<5a by means of insulators supported on ffye shaft on which the plate 
revolves. The machine, when I flrst saw It, prevlous to taijing out my pat- 
ents, had combs supported in thls manner, and brushes supported by brass 
lugs attached to the statlonary plate of the machine. The lugs were 
cemented to the rear surface of the plate, and projected beyond the edge of 
the plate. I found on operating the machine that there was a considérable 
escape of electricity from the outer edges of thèse lugs, and conceived the 
Idea of drllling holes through the plate itself and attaching the brushes to 
the plate by means of thèse holes, and also termlnatlng the conductor lead- 
Ing from the brushes to the conductors, inside the margin of the plate, so 
as to leave an insulating surface between the edge or margin of the plate 
and the extremity of thls conductor, so that the electrlc charge could pass 
dlrectly through the plate to the Inductor without allowing any escape as 
formerly by the lugs. I also found that the connection between the Leyden 
jars or condensers was made by a continuons wire under the bed of the 
machine, and that physiclans desired to use the statlc current circulation be- 
tween the outslde coatlngs of the jars for médical purposes, and hence 
could not use that current sufflclently without eome means of opening and 
closlng the circuit between those outer coatlngs; hence I made the applica- 
tion of a switch in the circuit, between those outer coatlngs Connecting the 
outer coatlngs of eaeh Jar with the terminais of the switch, so that by open- 
ing the switch the current could be conducted by sockets connected with 
those terminais through flexible conductors to a patient or a pièce of appa- 
ratus connected with the terminais of those conductors. I also found that 
the diagonal unlnsulated combs were supported on the shaft on which the 
plate revolves in such a way as to be moved to any required angle, and 
hence were often loose, and were liable to be set wrong, and to come in 
contact with the surface of the revolving plate. Hence, I conceived the 
idea of using a central disk of insulating material, to which those combs 
could be permanently attached at a fixed angle, and also the insulated 
combs attached to the same disk; the unlnsulating combs belng attached to a 
conductor at the center of thls disk, while the insulators of the other pair 
of combs had no electrical connection with this conductor; so that a person 
not an expert could set up the machine without liability of mistake. I also 
found that the Leyden jars were coated inside and out with tinfoil, and 
rested loosely on plates connected underneath by the conductor aforemen- 
tloned, and were liable to fall ofiC or be knocked off the machines, and be 
broken; and I conceived the idea of using an outside coating of rigid mate- 
rial, which should be attached to the base of the machine to prevent the 
liability of the jars belng knocked off. I also found that the disk or car- 
riers cemented to the front surface of the revolving plate consisted of tin- 
foil, and that thls tinfoil was liable to be scratched or marred by the brushes 
and combs, and the brass centers were liable to be knocked ofC and loos- 
ened by the combs. I therefore conceived the idea of making the carriers— 
both the center portion and the base— in one pièce of rigid material, so a's 
to furnish a broad supporting base for the carrier, and prevent the base 
being injured or marred like the tinfoil. The machines thus made under my 
flrst patent were made of two glass plates, one statlonary and the other 
rotating; and I found slmllar machines made with several glass plates, 
some statlonary and some rotating, but found there was no advantage gained 
by the addition of those other plates. I subsequently saw a machine of a 
différent construction from the original one, which had four plates con- 
structed in such a way as to make ail the plates effective in generating elec- 
tricity; and I conceived the idea of constructing a four-plate machine covered 
by my patent, in which the principle of this four-plate machine last referred 
to could be employed, and my second patent covers the point embraced in 
that four-plate machine. The four-plate machine referred to was a Holtz 
machine. Q. I will ask you If you are the original and first Inventor cî 
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placlng the Leyden jar In a metalUc cup from which It Is removableî A. 
No, sir; that Is an old Invention. Q. Are you the original and flrst lu- 
Tentor of maljing oi" brealtlng an electrlcal current by the movement of a 
Bimple lever switch? A. No, sir. Q. Are you the original and flrst Inventor of 
drllilng holes in the statlonary plates to which to attach the rods referred to 
la your testlmony? A. As far as I know, I am. I never saw or heard of any 
machines before being constnicted In that way. Q. Are you the flrst Inventor 
of having a rod pass up through the stopper of the Leyden jar, the end ter- 
mlnatlng In the knob through which the discharging rod passes? A. No 
Blr. Q. Are you the original and flrst inventor of having the interior coat- 
Ing of the Leyden jar a rémovable metalllc cup? A. I am not; the inven- 
tion Is old; but I am the Inventor of a certain application for sucb a coat- 
Ing to thls machine. Q. Are you the Inventor of the corks and metalllc cov- 
erlng through which the rod before mentloned In the Leyden jar passeâ? 
A. No, sir. I dld not Invent the cork, but did invent the combination of 
the cork and Insulatlng cover through which the rod passes. Q. Are you 
the original and flrst Inventor of fastenlng the Leyden jar of a statie eleetrlc 
machine to the bed of the machine? A. As far as I know, I am. I never 
saw it done before, and never heard of it being done before. Q. Do you 
remember whether the Voss machines, of which you hâve before spoken, had 
the Leyden jar loose or fajstened to the bed of the machine? A. They were 
loose." 

Otlier witnesses, expert and nonexpert, testifled, and, besides, there 
was adduced a quantity of documentary proof consisting of prior 
patents and printed publications. A discussion of the évidence 
could be of little use or interest. It is enough to say that a carefui 
study of it and of the brief s of counsèl bas conflrmed the opinion 
produced by the oral argument that thé patents in suit contain 
nothing entitled to be called inventioD. The decree dismissing the 
bill is Sieref ore afflrmed. 



AMBRIOAN CEREAL CO. v. ELI PETTÏJOHN OEREAL CO. 

(Circuit Court of Appeals, Seventb Circuit. October 5, 1896.) 

No. 315. 
1. Pkbliminaby Injunction. 

A preliminary injunction, being somewhat in the nature of a judgment 
and exécution be;fore trial, should not be granted except la cases of press- 
ing necessity. The right to it must be clear, and the apprehended In jury 
grievous; and generally, where the injury may be measured in money, 
the alleged wrongdoer should be shown to be pecunlarily unable to respond 
In damages, 
a. Bamb— Teadb-Namks. 

A preliminary injunction agalnst the use of the name "Pettijohn" In con- 
nection wlth certain prepared cereal foods hdd to hâve been properly de- 
nled, where, upon the évidence, complalnant's exclusive rlght to the nama 
was doubtful. 72 B'ed. 903, afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

. Thls suit was brought to enjoln the use of the appellant's trade-name, "Pet- 
UJohn's Callfornia Breakfast Food," applled to the manufacture of roUed 
wheat. The bill charged that in the year 1889 three brothers of the name 
of Pettijohn (William A., Lawrence \V., and Samuel R.) commenced the man- 
ufacture of rolled wheat at Minneapolls, Mlnn., selling their product under 
the name of "Pettijohn's Callfornia Breakfast Food." Thls business was 
continued until November, 1890, when it was sold to a corporation, Pettl- 
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John California Breakfast Food Company, which succeeded to the business, 
and continued to manufacture the product at that place, and to sell the 
same under the same name. The corporation ereoted or leased a mill in 
Minneapolis, operated It, and acquired from the three Pettijohns ail their 
rights to the use of the name "Pettijohn" aad "Pettijohn's," the word "Cali- 
fornia," and the words "Breakfast Food." This business, with its machin- 
ery and good will and trade-name, was sold to the appellee in October, 1893, 
who continued the business as successor, selling rolled wheat under the 
same name, in packages of the same size and shape, and under the same 
labels, with such changes as were necessary to indicate that the American 
Cereal Company was the proprietor. On January 7, 1894, the mill was de- 
stroyed by lire, since which time the appellee bas manufactured this product 
at other mills owned by it, . disposing of the product under the same name. 
Eli Pettijohn, the father of the three brothers named, came to the city of 
Minneapolis from his home in the state of California in the autumn of 1893, 
and, after the destruction of the appellee's mill by flre, in connection with 
certain other persons organized a corporation for the manufacture and sale 
of rolled wheat, and placed upon the vessels containlng the product the 
trade mark and name "Eli Pettijohn's Best," accompanied by a picture of 
EU Pettijohn. It is alleged In the bill that at this time the name of Pettijohn 
was ûot known In the United States of America in connection with any cereal 
food product other than the rolled wheat which was first made by William 
A. Pettijohn and his brothers at Minneapolis, and by their successors in that 
business, except that it is alleged that some rolled wheat had been made in 
the state of California, and in other parts of the United States west of the 
Rocky Mountalns, under the name of "Pettijohn's California Breakfast 
Uem," and that the name "Pettijohn," used In connection with rolled wheat, 
has eome to Indicate and mean to purchasers and consumers east of the 
Rocky Mountalns the rolled wheat made by the appellee. 

The answer asserts that rolled wheat was flrst invented and made known 
by Eli Pettijohn, the father of the three brothers mentioned, who originated 
the article and commenced its manufacture at San Francisco in 1877, slnce 
which time he has continued to manufacture and sell the product under his 
own name and under various trade-names, and that Eli Pettijohn instructed 
his sons in the manner of maklng such product, and sufCered and permitted 
them to make ànd sell the same at divers times and places for his and their 
benefit; that, at the time of the organizatlon of the appellee, Eli Pettijohn 
was part owner in the Pettijohn Manufacturing & Milllng Company, which 
operated a mill at Oaklaiid, Cal., manufacturing and selling rolled wheat 
under the trade-names of "Pettijohn's Breakfast Food" and "Pettijohn's 
Breakfast Pearls"; that Eli Pettijohn flrst applied the name "Pettijohn" to 
rolled wheat in 1877, in San Francisco; that he continued to sell the product 
under the name of "Pettijohn's Rolled Wheat" until the year 1S80; that in 
1884 he resumed the manufacture of rolled wheat in San Francisco under 
the name of "Pettijohn's Pearled Rolled Wheat," which was afterwards 
changed to "Pettijohn's Breakfast Gem," and that he continued the manu- 
facture and sale of the product under that name until September, 1889; that 
in Pebruary, 1892, Eli Pettijohn again resumed the manufacture and sale 
of that product In San Francisco, and so continued until November, 1892, 
when he removed to Oakland, and there manufactured the same product, and 
sold it under the name of "Pettijohn's Breakfast Gem," "Pettijohn's Break- 
fast Food," and "Pettijohn's Breakfast Pearl"; that such wheat product 
had acquired a wide and valuable réputation under the name of "Pettijohn," 
and was in good demand in ail that part of the United States west of the 
Rocky Mountains, and that this réputation was created and acquired by and 
through the efforts of Eli Pettijohn; that in September, 1889, William A. 
Pettijohn, his son, who was assoclated with him In business, sold to one 
Laumeister, of San Francisco, the right to make and sell rolled wheat under 
the name of "Pettijohn's Breakfast Gem," together with a certain interest 
In the business of Eli and William A. Pettijohn, and that Laumeister has 
since that date, and particularly since he acquired the entire interest of that 
concern, manufactured and sold rolled wheat under that name not only west 
of the Rocky Mountalns, but also In the city of New York, and that the 



874 76 FEDERAL REPORTER. 

name "Pettljphn," used In connection wlth rolled wheat prlor to tbe Incorpo- 
ration of the appellee, dlfl not refer exclusively to the product of the appel- 
lant and hls predecessor, but referred to the product made by BU Pettijohn In 
San Francisco, by the Pettijohn Manufacturing & Milling Company in Oak- 
land, and by Laumeister manufacturing both at San Francisco and in New 
York; and that the name was and is descriptive of the product, and indi- 
cated rolled wheat prepared by the Pettijohn process. The answer further 
States that Eli Pettijohn bas been connected with the appellee as stock- 
holder and dlreetor, and except for about six months, when he was absent In 
Callfornla, he had always been in advisory relations with, and in supervision 
of the product manufactured by, the appellee; that Eli Pettljohn's process 
conslsted In subjecting wheat for food purposes to the roUer process in such 
condition as to flatten, but not disintegrate, the grain; that prior to the year 
1877, when the thought was conceived by Eli Pettijohn, no similar product 
of wheat had ever been made or sold. 

The suit was brought in the superior court of Oook county, 111., and thence 
removed into the circuit court of the United States for the Northern district of 
Illinois, and on the 28th day of March, 1896, an order was entered dissolving 
an Injunction pendente lite issued In the cause whlle It was pending in the 
State court. From that order this appeal is taken. The opinion of the court 
below will be found recorded in 72 Fed. 903, to whlch référence may be had 
for a fuller statement of the facts. 

W. H. Swift, for appellant. 
Frank F. Reed, for appellee. 

Before WOODS and JEÎŒINS, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement, delivered 
the opinion of the court. 

An interlocutory injunction opérâtes somewhat in the nature of 
judgment and exécution before trial. Without question, it is at 
times an appropriate remedy in the prévention of great wrong, but 
to autàorize its issuance there must exist a pressing necessity. The 
right to it must be clear, and the apprehended injury must be griev- 
ous, and generally, where the injury may be measured in money, the 
alleged wrongdoer should be shown to be unable pecuniarily to re- 
spond. Without considering the many and interesting questions dis- 
cussed at the bar, it is sufflcient at this time to say that upon the 
évidence produced we are of opinion that the right of the appellant to 
the exclusive use of the name "Pettijohn" is not so clearly shown 
that we would be warranted in overtuming the discrétion lodged 
in the court, below upon granting, refusing, or dissolving the writ. 
The product in question would appear to hâve been flrst manu- 
factured and put upon the market in California in the year 1877 by 
Eli Pettijohn, under the name of "Pettljohn's Rolled Wheat." Sub- 
sequently, and from May, 1884, it was sold under various names 
by Eli Pettijohn and his soli William, or by one of them, and by 
their successors, or the succçssors of one of them, as "Pettijohn's 
Breakfast Gems," "Pettijohn's Breakfast Pearls," or "Pettijohn's 
Breakfast Food." The name "Pettijohn" seems to hâve been flrst 
connected with the product by Eli Pettijohn, the father, who was 
engaged in the manufacture and sale of the product in the state of 
Caljfornia intermittently from the year 1877 down to the auturan of 
the year 1892. Durioig ail thèse years the name "Pettijohn" was 
applied to the product, whether manufactured by the father or by 
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the son, or by the successors of both or of either of them. Tbe ap- 
pellant claims title to this name, as applied to this product, tbrough 
grant by the son; the appellee, through grant by the father. It is 
left doubtful by the évidence whetber the father ever parted with his 
right to such use of that name, and whether the son ever acquired 
the exclusive use thereof, in the manufacture and sale of this break- 
fast food, and whether they were not both entitled to such use of it 
as tenants in common, so to speak. The right being thus clouded 
with doubt, it was no abuse of discrétion to dissolve the injunction. 
Cross-examination in the ordinary course of judlcial proceedings may 
dispel the doubt now existing, and may make clear that which is now 
obscure. The appellant should not, therefore, be allowed this extraor- 
dinary writ, when it can be fuUy compensated in damages for the 
injury sustained if it should eventually be decreed to be entitled to 
relief. In aflQrming this order, as we are compelled to do, we disclaim 
any intent to détermine this* controversy, withholding expression of 
an opinion upon the merits until the cause shall come hère upon final 
decree. The order will be afflrmed. 



THE MISSISSIPPI. 

THOllON V. THE MISSISSIPPI. 

(District Court, S. D. New York. June 8, 1896.) 

Shippins— Damage to Cargo— Rain at Pier. 

A conslgnment of oleo stéarine, the trade-name of which In France îs 
"pressed tallow," was shipped from Paris, and transshipped at London, 
for New York, as "tallow." The conslgnment was dlscharged at the 
steamer's eovered pler, but was placed, uncovered, in an adjacent portion 
of the Street, by the stevedore, who supposed It was tallow. The goods 
Were hère damaged by rain, but It appeared that tallow would not hâve 
been damaged under slmilar conditions. Held, that the ship was not 
liable. 

This was a libel in rem by Casimir Thoron against the steamer 
Mississippi (Thomas F. Gates, claimant) to recover for damage to 
a conslgnment of oleo stéarine, shipped as "tallow," under a through 
bill of lading, from Paris, transshipped at London, for New York, 
upon the steamship Mississippi. 

The trade-napie for stéarine In France is pressed tallow. The steamer ar- 
rlved on July 3d, her arrivai being known to the libelant. Seventy-two hours 
after arrivai were allowed by the bill of lading for taking delivery of the 
goods. They were dlscharged on the 4th, at the Atlantic Transport Llne's 
pier, New York Oity, which was a eovered pler. The company uses a portion 
of the Street adjacent to the pier, specially prepared, and known as the 
"Farm," for the réception or storage of cargo not susceptible to damage by the 
éléments. Immediately upon the discharge of the stéarine, which was describ- 
ed in the bill of lading and manlfest as "tallow," and which the stevedores 
supposed was tallow, It was placed upon the farm. Rain fell on the 4th and 
5th and damaged the stearin* whlle it lay there. It appeared from the évi- 
dence that tallow would not hâve been damaged under similar conditions. 
On receipt of notice from libelant on the 6th, that the casks contained stéar- 
ine, they were eovered and protected. 
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Hobbs & Giflford, for libelant 
Convers & Kirlin, for claimant. 

BROWN, District Judge. I find upon the évidence that the 
"farm" was not a proper place to put stéarine, but was a proper and 
sulHcient place for the temporary storage of tallow for a few days 
in the weather tben prevailing. 

But the goods were shipped as "tallow" and so described in the 
bill of lading and in the ship's manifest. The stevedore, when he 
came to thèse casks, inquired at the office what they were, not know- 
ing whether they required housing or not, and at the office, on ex- 
amining the ship's manifest, he was told the goods were tallow. 

The stevedore did not suspect they were stéarine; nothing about 
the casks indicated that to him, and neither he nor the ship's agents 
are legally chargeable with the knowledge of what experts in the 
tallow trade might infer. They are eatitled to rely on the descrip- 
tion given, in the absence of any further knowledge. 

As soon as they were informed, they covered the goods. There 
evidently was no intent to slight the goods, and I do not think any 
négligence is proved as respects their knowledge of the character of 
the goods. If the shippers did not expect the goods to be treated 
as tallow, they should not hâve shipped them as tallow. Libel dis- 
missed, without, costs. 



THE STATE OP MISSOURI. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.) 

No. 295. 

1. Shipping— LiABiLiTT OP OwîfBE POR Master's Tort— Abddction — Ihvoltjn- 

TARY Service. 

Claimants were employed by the master of a Mississippi steamer to 
unload freiglit at Helena. Wtiile awaiting payment for tlieir services, the 
boat, by authdrity of the master, was loosed from her moorings. Claim- 
ants were forced to remain on board, and compelled to involuntary service, 
under threat of bodily harm if they attempted to leave. Claimants es- 
caped at différent times, and on returning home each filed his libel against 
the boat. Sel(i, that the oWner of the vessel was liable for this act of 
the master, upon the grounds (1) that it was breach 6f the contract of 
hiring; and' (2) that it was a tort of the master, committed wlthin the 
gênerai scope of his employment. Sunday v. Gordon, Fed. Cas. No. 13,- 
616, disapproved. 

2. CosTS IN Admiraltt— DocKBT Fees — Sbparatino Claims. 

Where separate claims and demands are flled, whieh could, and properly 
should, be united, ail the causes of action being proven by the same wit- 
nesses in the same dépositions, ail the parties appearing hj the same at- 
torneys, and the causes covered by one final decree, it is error for the 
court to allow more than one docket fee provided for by statute (Rev. St 
§ 824). 
8. CosTS— Motion to Rbtax. 

In reviewing the action of the court below in overruling a motion to retax 
coets, the circuit court of appeals will not conslder an objection whlcb 
was not epecified in such motion. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 



THE STATE OF MISSOURI. 377 

The Memphls & Cinctonatl Packet Company, of Ohio, the owner of the 
steamboat State of Missouri, on the llth day of October, 1895, filed its pétition 
in the district court of the United States for the Southern district of Illinois 
to limit its Uability under the act of congress. It charged: That the steam- 
boat departed from the city of St. Louis on the ISth day of September, 1894, 
bound on a voyage to the clty of New Orléans, wlth a large and valuable 
cargo of freight, and soine passengers, and with a full complément of seamen 
or crew. That on the 19th day of September, 1894, she landed at the port 
of Heleaa, in the state of Arkansas, having then two barges In tow, laden 
wlth fr«îght, and a large amount of freight on the steamer and barges, con- 
slgned to the port of Helena. That the master at that port employed some 
88 persons named, as deck hands, for the voyage and retum to the port of 
Helena, which employment was rendered necessary by reason of the former 
deck hands of the steamer having deserted while on its voyage from St. Louis 
to Helena. That the steamer departed from Helena on the 30th of September, 
1894, with the sald persons named on board, as deck hands. That Imme- 
dlately on going away from the wharf some of thèse persons demanded that 
they be relanded and put on shore, which the master refused to do, and after- 
wards that the said persons deserted the beat, one after another, until ail had 
deserted before the end of the voyage. That on the 29th of September, 1894, 
the sald several persons did each file his libel in the district court of the 
United States for the Eastern district of Arkansas against the said steam- 
boat, alleging in substance that they were employed at Helena to unload 
freight from the steamer, and were to recelve for thelr services at the rate 
of 25 cents per hour; that they were not, nor were either of them, a seaman oi 
steamboat hand, but a citizen of the city of Helena, residing there, and there 
engagea at labor; that, when the unloading of the freight had been completed, 
each of the men was directed by the mate of the boat to go to the clerk's 
office in the steamboat, and obtain pay for the services rendered, and while 
there, without warning, the master of the boat ordered her departure, retaln- 
ing the men on board; that they severally protested to the master and mate 
against belng carrled away, and demanded to be at once put on shore, but this 
the master refused to do, and, on the other hand, declared that they should 
go as part of the crew, and make the voyage to New Orléans and back on the 
steamboat; that he (the captain) was short of hands, and that none of thèse 
men should leave the boat, but should remaln and perform services for the 
boat on the voyage, and threatened them, if they, or any of them, attempted 
to leave the boat they would be shot or siifCer bodily harm ; that the steamboat 
proceedéd upon her voyage, omltting, however, to stop at varions landings 
below Helena to deliver freight consigned to those places, and this through 
f ear if a landing was made that the several llbelants would escape from the 
steamer; that the steamboat first stopped at a place called Pushmattaha, in 
the State of Mississippi, some 60 miles below Helena, at which landing about 
15 of the persons thus carried made thelr escape, and others, attempting to 
«scape, were threatened by the master and mate and other officers of the 
boat wlth drawn clubs and pistols. Others escaped from the boat at Aus- 
tralia. Miss., although pursued and fired upon by the offlcers of the boat. 
They made thelr way back, some by steamer and some by land, without place 
of shelter, and so ail of them, one by one, finally reachcd home, and exhlblted 
thelr libel in the court at Helena. The steamboat, however, upon her retum 
voyage did not stop at Helena, and bas never been arrested upon process 
issued upon the libels, but proceedéd up the river to East St. Louis, within 
the Southern district of Illinois. Whereupon this pétition to limit liability 
was flled by the owner, who alleged that the injuries asserted in the several 
libels were done without its privity or knowledge, and without fault or nég- 
ligence on its part. That the aggregate sum claimed by the several llbelants 
in the district court of the United States in the Eastern district of Arkansas 
was some JPTG.OOO or more, and much more than the value of the steamboat 
or her freight pending upon the voyage. The pétition denled the truth of the 
several libels filed, and denied ail légal liability to the llbelants, either by the 
petitioner or by the steamboat State of Missouri; and the pétition claimed the 
beneflt of the limitation of liability provided by the act of congress, and 
prayed for the arrest of the steamboat and its appraisement, and that the 
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libelànts might enter into bond accordlng to the statute. TJnder tliat péti- 
tion the veseel was selzed, and was released upon the exécution of a bond 
that Its owner should pay Into court any sum of money that mlght be ordered 
by the court, net exceeding the amount of the obligation. Thereupon a 
monltlon -was issued, requlring ail those named llbelants In the district court 
of the United States for the district of Arkansas to prove thelr clalms before 
a spécial commlssloner named, whereupon 40 persons flled clalms sepai'ately, 
ail of a llke character, and alleglng the abduction and compulsory service on 
the steamboat before stated. The court at the hearing pronouneed In favor 
of the seteral clalmants, allowlng to some $50, to others Ç60, to others $70, 
and to one $100, each; as compensation for the abduction and compulsory 
service whlch the court found to be established. The sums awarded were 
adjudgedto be a lien on the steamboat, and the court decreed that the sev- 
eral parties should recover the respective sums named of the Memphis & 
Cincinnati' Packet Company, the owner of the steamboat, and that, unless 
the sums of money so adjudged should be pald into the registry of the court, 
exécution Inlght Issue in favor of the several Interveners against the Memphis 
& Cincinnati Packet Company, the owner of the steamboat, ând also against 
the suretles upon the bond so executed for the value of the boat; that upon 
I>ayment of such sums the packet company, the owner, and the steamboat 
State of Missouri be dlscharged from further liability. The decree further 
provlded that eaeh of the intervenlng clalmants should recover Its costs, and 
the clerk taxed as costs proctors' docket fées (40 at $20) $800, and taxed, as 
part of the clerk's fées, commissions on $2,729.41, belng the total of damages 
awarded, the sum of $27.29. The separate claims of the Interveners were 
slgned by the same attomeys. 

C. E. Kremer, for appellant. 
M. L. Stephenson, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit ■ Judges. 

JENKINS, Circuit Judge, after the foregoing statement of facts, 
delÎTcred the opinion of the court. 

The claimants were employed by the master to unload freight at 
Helena. Upon the completion of their services they were ref erred to 
the proper ofiQcer of the boat for payment. While upon that mis- 
sion, the record discloses almost without disputation, the steamboat, 
with the knowledge and concurrence and by the authority of the 
master, was loosed from her moorings, and proceeded upon her voy- 
age with thèse 40 colored men upon board. They were designedly 
abducted and purposely carried away, and thereafter compelled to 
involuntary service upon the steamer, because the vessel had become 
unable to prosecute her voyage by reason of the désertion of the 
former deck hands on the voyage to Helena. The liability of the 
owner for this act of the master of the steamer can be rested upon 
either of two grounds : 

1. The duty was imposed upon the vessel and its master, upon com- 
pletion of the contract for service in unloading the freight, to give 
thèse men unobstructed liberty and opportunity to leave the boat. 
That was an implied term of the contract of hiring. Failing therein, 
there was breach of the duty imposed by the contract of hiring. The 
abduction of thèse men was a deliberate violation of a duty imposed 
by the contract. The subséquent compulsory labor in the navigation 
of the boat, to which they were subjected, goes in aggravation of the 
damages arising from the breach of the contract. 

2. The act was a tort of the master of the steamboat. It was com- 
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mitted within the scope of his employment, and in the course of doing 
an act of the kind whick, as master, he was usually authorized to do, 
to wit, the employment of deck hands for service upon the boat ; was 
incidental to the doing of that which he was authorized to do ; and it 
was done in behalf of the owner of the boat. It is now undoubted 
that an act is within the scope of the servant's employment when, al- 
though it is unauthorized, it is so directly incidental to some act or 
class of acts which the servant was authorized to do that it may be 
said to be a mode, though, no doubt, an improper mode, of perf orming 
the act authorized. It is also, no doubt, true that the master's lia- 
bility for the unauthorized torts of his servant is limited to an unau- 
thorized mode of doing authorized acts, and the master is liable for 
the intentional misconduct of the servant if the tort be committed 
in the service of the master and for the beneflt of the employer. 
Thus, a bank manager falsely represented the pecuniary condition of 
a customer of the bank, with a view to induce the plaintiff to give 
crédit to such customer, which would enable the customer to reduce 
his indebtedness to the bank. The bank was held responsable for 
the fraud of the manager. Barwick v. Bank, L. E. 2 Exch. 259. The 
case of Craker v. Railway Co., 36 Wis. 657, contains an able and well- 
considered exposition of the law of respondeat superior, by the late 
Chief Justice Eyan. The rule in admiralty is also thus stated in 2 
Pars. Shipp. 26: 

"By the gênerai rule of the maritime law, the owners of a vessel are liable 
far ail injuries caused by the mlseonduet, négligence, or unskillfulness of the 
master, provided the act be done while acting within the scope of his au- 
thorlty as master." 

We cannot doubt that the act hère was not only one in breach of 
the duty under the contract which the vessel owed to thèse men, but 
that it may also be regarded as a tort committed by the master while 
acting within the scope of his authority, and for the benefit of the 
service of the master. He had authority to obtain men for service 
upon the boat. He could only legally do it by contract for the pur- 
pose of obtaining that service. Acting within the scope of his au- 
thority, he resorted to an unauthorized mode of procuring such serv- 
ice. For the wrong so done the owners of the vessel must be re- 
sponsible. The case of Sunday v. Gordon, Blatchf. & H. 569, Fed. 
Cas. No. 13,616, holds, it is said, a différent doctrine. This case was 
decided in 1837 by Judge Betts, of the Southern district of New York. 
There the libelant claimed to hâve shipped at the coasrt of Africa, as 
seaman, on board the brig Packet, of which the respondent was owner, 
for a voyage to the port of Libéria, in Africa, at which place he was 
to be set ashore. The master therein failed, and, in violation of the 
contract, brought the libelant, against his will, to the port of New 
York. He was assured by the master and ownér that the brig was 
loading for the voyage back to Africa, and he should be returned to 
the port of his résidence and nativity. The vessel sailed, but in fact 
for a port in Morocco, whence it returned to New York without going 
to the place of the libelant's résidence, and without sending him home 
or permitting him to leave the brig. Judge Betts ruled that, if the 
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libelant was tortiously brought ofE from AMca, that was exclusively 
the act of the master, but found as a fact that he was employed by 
the master, not as a seaman, but solely for the master's individual 
comfort and assistance. It may be said of this case that it announces 
doctrine which cannot at this time be sustained, and that the rule 
is now well established that the owners of a vessel are liable for 
the torts of the master done in the exécution of the business in 
which the boat is engaged. Taylor v. Brigham, 3 Woods, 377, Fed. 
Cas. No. 13,781; Gabrielson v. Waydell, 67 Fed. 342. In the latter 
case, comment is made upon the case of Sunday t. Grordon, and it is 
sought to be distinguished, in this: that the act of the master was 
begun wholly outside of the ship, and was perpetrated upon one not 
connected with the ship, but who was wholly outside of the business 
of the ship and of the master's agency or ofiSce. But, whether the 
case can be so distinguished or not, we are not prepared to assent to 
the doctrine that the master is not liable for the tort of the servant, 
done in the service and for the beneflt of the master, and with re- 
spect to a maitter within the scope of the servant's employment. 

It is ureed that the damages awarded were excessive and punitory 
in their chatacter. Undoubtedly the damages to be awarded must 
be compensatory, and not exemplary, where recovery is sought against 
the master for the unauthorized tort of the servant; but we cannot 
say that the damages hère are other than compensatory, nor are 
we able to say that they are at ail excessive, viewed as compensatory 
damages. It is true that thèse men were in, a low station of life, 
and possibly with feelings not so reflned and acute as those of the 
more cultivated and educated classes of society. It cannot be doubt- 
ed that, in actions for personal tort, mental suffering, vexation, and 
anxiety are subjects of compensation in damages. Thèse men were 
taken away against their consent. Their familles, if they had fam- 
illes, were left in ignorance of their whereabouts. Their rights as 
American citizens were inîringed. They were deprived of their 
liberty. They were put to involuntary service. They were oppress- 
ed and treated with indignity while upon the boat, and at least one 
of them was fli-ed upon while attempting to make his escape from 
the boat. They were obliged, upon escape, to make their way home- 
ward as best they could. We are of the opinion that the court be- 
low dealt with this maitter of damages in a conservative spirit, and 
with discriminaiting aense. If the master of the steamboat, in- 
stead of its owner, was hère to respond in damages, he might prop- 
erly be muicted in exemplary damages for this deliberate invasion 
of the rights of citizenship. 

The decrée of the court awarded the claimants "ail their costs 
by them respectively herein expended." The 40 claimants appeared 
by the same proctors. The clerk taxed the sum of |800 for proc- 
tors' fées, being |2'0 upon each of the 40 claims. A motion to re- 
tax was overruled by the court, and that ruling is assigned for error. 
Thèse cases could ail hâve been presented by one pétition. The 
proofs were not taken in each case separately. There were but 11 
dépositions, which covered ail the testimony affecting ail the claims. 
The statute (section 824, Rev. St.) provides that on a final hearing 
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in equity or admiralty a docket fee of |20 may be allowed. Costs 
in the admiralty are wholly within the control of the court, and are 
allowed or denied upon équitable considérations, Tbey are some- 
times denied to one who recovers his demand, and are sometimes given 
to a libelant who fails to recover anything, if he was led to com- 
mence suit by the act of the other party; and in prize and salvage 
cases the property is sometimes acquitted on payment of the costs by 
the claimant. The generfU rule is that costs follow decree, but 'cir- 
cumstances of equity, of hardship, of oppression, or of négligence 
induce the court to départ from the rule in many cases. Ben. Adm, 
§ 549. The court below manifestly proceeded upon the ground that 
each party was absolutely entitled to the statutôry docket fee, and 
seems not to hare exercised its discrétion in the matter. We think 
it would be oppressive in this case to sustain this allowance of docket 
fées. The total damages awarded amount to about |2,700, and 
the total proctors' fées to |800, or nearly 30 per cent, of the total 
damages. To sustain such taxation is to sanction the flling of sep- 
arate claims and demands which could be, and should properly be, 
united, and when, as in this case, the cause of action of each claimant 
is proven by the same witnesses in single dépositions. Thèse parties 
ail appeared by the same attorneys. The causes in fact proceeded 
as one, and were covered by one final decree. That separate claims 
were flled, when they could hâve been and ought to hâve been pre- 
sented in one claim, might warrant the suspicion that this unneces- 
sary procédure was taken to improperly multiply the costs taxable 
in the suit. We think that the court below was in error in allowing 
more than one proctor's fee upon final decree for the elaimants. 

It is objeeted that the clerk improperly taxed an item of Î27.29 
for receiving, keeping, and paying out the amount awarded the elaim- 
ants, when that amount had not been i)aid to the clerk, and that 
the same is not properly taxable until the clerk has at least received 
the amount. This objection may be well taken, but it was not spec- 
ified in thé motion to retax costs, nor in the assignment of errors, and 
cannot therefore be considered. The decree will be reversed and the 
cause remanded, with directions to the court below to enter a decree 
for the damages heretofore found, and for proper costs, which shall 
înclude but one proctor's fee of $20. 



THE WESTOVBR. 

LOGEMANN et al. v. THE WESTOVBR. 

(District Court, E. D. Wlsconsln. August 20, 1896.) 

Mabitimb Liens— Statb Statutes. 

Liens created by state statutes for repairs or supplies to a vessel at her 
home port merely operate to render rebuttable the presumption imposed by 
maritime law that crédit Is given to the owner personally. This lien is 
not Implied, but must rest upon a mutual contract which contemplâtes a 
crédit upon the res. Express terms to that effect are not In ail cases es- 
sential, but may be implied, when clearly pointed out by circumstaace» 
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This is a libel in rem for a boiler and other repairs furnished at 
the home port of the steamer, and Leard upon exceptions flled by the 
claimant 

The grounds of exception are Insufflciency of facts stated to constltute a 
lien or coiifer jurlsdlction. The substance of the allégations In question is as 
foUows: The steamer Westover is a vessel of over 10 tons burden, "duly 
llcensed and enrolled, and employed in the business of commerce and naviga- 
tion upon the lakes and navigable waters of the United States," and lylng at 
and "hailing from the port of Milwaukee," In this district The llbelants, 
Logemann Bros., are machlnlsts and boiler maliers at Milwaukee, and upon 
request of one H. J. Pauly, who represented hlmself "to be the reaJ owner of 
the sald steamer Westover, and to ail Intents and puiposes the ostensible 
owner of sald steamer," for which a marine boiler waa requlred, and in the 
Delief that such représentations were true, made a wrltten proposai, dated 
January 31, 1895, addressed to sald H. J. Pauly, to buUd for hlm a mariné 
boiler and flttlngs and flxtures described, to be dellvered on the street at thelr 
shop by Aprll 1, 1895, "for $2,400 balance, and your [hls] 2 horizontal rlgs of 
engines and bollers; payable $800 Aprll 15, '95, $800 Oct 15, '95, $800 AprU 
15, '96." ThIs was accepted by a letter to them of the same date, and slgned 
"H. J. P." Nelther letter mentions the steamer Westover, nor the purpose of 
the work. Dellvery was made about June 1, 1895, In accordance with ex- 
tension of time, at the place stated, "to be placed on board sald steamer," 
and the boiler was subsequently so placed. The property to be received In 
exchange was delivered, but no money has been pald. The llbelants further 
performed extra work. In May, 1895, and September, 1895, about the construc^ 
tlon of the boiler of sald steamer, at the request of the owner, to the amount 
of $826.17; also unpald. It Is further alleged that the llbelants, at the time 
of malîlng the contract and performlng the work, belleved the représentations 
of H. J. Pauly that he was the owner of the steamer, but that the fact is that 
hls father, John H. Pauly (who now appears as claimant), was and Is the 
owner, and sald H. J. Pauly was hls duly-authorlzed agent In ordering the 
sald repairs; that the libelants furnlshed the boiler and ail the work "wlth 
the understandlng that the same was to be placed in and on board said steam- 
er"; that ail the same was necessary to make the vessel seaworthy, anfl 
enable her to engage in commerce and navigation; that In sucb performance 
llbelants "relied upon the crédit of H. J. Pauly," supposing hls représentations 
of ownership to be true, and would not hâve given hlm crédit except as 
actual owner; but that no exclusive crédit was glven to hlm os such supposed 
owner; but "thèse libelants relied as well upon the crédit of sald steamer 
Westover"; and ail the work was fumished "both upon the crédit of said 
steamer Westover, whlch received the benefit of sald work, as well as upon 
the crédit of her actual owner." Thereupon à lien is asserted under section 
3348 of the Revlsed Statutes of Wisconsln. The claim and exceptions are 
flled by sald John H. Pauly, as sole owner of the steamer, and there are no 
other claimants or interveners. 

M. G. Krause, for libelants. 

Van Dyke, Van Dyke & Carter, for claimant. 

SEAMAîT, District Judge (after stating the facts as above). The 
facts stated in this libel wonld clearly présent a case for personal 
recovery against the owner at' common law. Whether they are suf- 
flcient — aside from technical objections which may be cured by 
amendment — to sustain a libel in rem is a question of considérable 
interest, and in some of its features not directly met by any of the 
authorities which hâve come to my attention. It relates solely to 
the existence of a lien attaching to the res or vessel itself, and not 
to the interest of any particular owners. It is also squarely raised 
between the material man and the owner as contracting parties, and 
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is, therefore, relieved of any question of injury to third parties 
through a secret lien, or of the création of a lien for supplies ordered 
by a charterer, as discussed instructively in several récent cases. 
Tbe maritime lien or privilège for services, repairs, and supplies 
furnished to a vessel is founded upon the fact of their necessity 
for the prosecution of her voyage or service, and upon the presump- 
tion that they cannot be obtained on the personal crédit of the own- 
er, when remote from his résidence, and that they are furnished upon 
the crédit of the vessel. Therefore the doctrine is established in the 
admiralty law that the privilège is applicable only for such services 
or supplies furnished at foreign ports, and that no maritime lien 
exists •when they are furnished at the home port of the vessel, as 
the law then infers the présence of the owner, and that crédit is 
given upon his ordinary responsibility. The St. Jago de Cuba, 9 
Wheat. 409; The Lattawana, 21 Wall. 558. But it is also well 
settled that liens upon vessels may be created by state législation, 
so long as congress does not interpose to regulate the subject, their 
enforcement being exclusively in the admiralty jurisdiction of the 
courts of the United States, and through this method liens declared 
by a state statute for repairs or supplies to a vessel at her home 
port obtain récognition in the admiralty. The Lottawana, supra; 
The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498; The Samuel Marshall, 
6 U. S. App. 889, 4 C. 0. A. 385, and 54 Ped. 396; The Electron, 74 
Ped. 689. This enforcement is, however, strictly limited to con- 
tracte or daims which are clearly maritime. There must be pre- 
sented ail the "characteristics of a maritime lien," which include 
the indispensable requirement that the supplies were furnished on 
the crédit of the vessel. The Samuel Marshall, 6 U. S. App. 389, 
4 C. 0. A. 385, and 54 Ped. 396; Lighters Nos. 27 and 28, 15 U. S. 
App. 236, 6 C. 0. A. 493, and 57 Ped. 664; The Electron, supra. 
The Wisconsin statute in this regard (section 3348, Rev. St.) déclares 
the liability of every vessel "navigating the waters of this state" 
for "debts contracted by the master, owner, agent or consignée there- 
of * • * on account of labor done, or materials furnished 
• * * for * * * repajring, fltting out, * * • or equip- 
ping such ship, boat or vessel." The libel is defective, as it does not 
show that the steamer "is used in navigating the waters of this 
state," which is essential to invoke the application of the statute 
(The Galena v. Beals, 5 Wis, 91; The James H. Prentice, 36 Ped. 
777), but this defect may be obviated by amendment. The objection 
is also urged that there is no allégation that the debt was contracted 
"on account of labor done or materials furnished" in and for the 
vessel, as demanded by the statute. It is true that the contract un- 
der which the boiler was made does not refer to the vessel, and pro- 
vides for its delivery on land, and not on the vessel, which might 
raise a further question under this point were it not for the other 
claims clearly within the statutory description. But ail the excep- 
tions are gênerai, and do not, therefore, présent thèse objections. 

The inquiry of main importance is this: Are facts stated in 
the libel which show a contract clearly made upon the crédit of 
the vessel? The fact of such crédit as foundation for the claim 
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is indispensable for its enforcement as a lien in admiralty, under 
the authorities above cited and the gênerai current of later décisions. 
It mnst be a crédit to the thing, — the res, — and not merely a crédit 
to the owner because of his interest in the res. As the maritime 
law imposes the presumption that crédit is given to the owner per- 
sonally when présent at a foreign port, and always at the home 
port, and as the statute opérâtes to create a lien which is enforce- 
able only according to the rules of admiralty, the effect is to make 
that presumption rebuttable, and thus place the domestic lien upon 
an equal footing with foreign liens, if tiie crédit is so given in fact. 
This lien is not implied, but must rest upon a mutual contract which 
contemplâtes a crédit upon the res. I am of opinion, howefer, that 
this understanding may be implied where it is clearly pointed out 
by circumstances, and that express terms to that effect in the con- 
tract are not in ail cases essential to a lien, as counsel for claim- 
ant contends, and some of the authorities seem to indicate. In The 
Kalorama, 10 Wall. 204, it is declared that the présence of the owner 
will not destroy such crédit to the vessel as may be necessary; 
and that agreement for such crédit may be implied. See, also, 
The James Guy, 1 Ben. 112, Fed. Cas. No. 7,195, afflrméd 5 Blatchf, 
496, Fed. Cas. No. 7,196, and 9 Wall. 758; The Eclipse, 3 Biss. 99, 
Fed. Cas. No. 4,268; The Robertson, 8 Biss. 180, Fed. Cas. No. 11,- 
923. I find no substantial fact alleged in this libel tending to show 
that the crédit of the boat was contemplated by the parties in their 
contract, unless it can be implied from the représentations by the 
agent of his ownership; and, in the absence of circumstances or 
statements pointing in that direction, such fact may be equally con- 
sistent with a Personal crédit out of reliance upon such interest. 
Indeed, the latter inference is strongly suggested by the other allé- 
gations. Clearly, this fact alone is insufiBcient to overcome the pre- 
sumptions raised by the maritime law, supplemented by the silence 
of the written contract. The statement that the libelants intended 
and gave Crédit to the vessel is their mère conclusion is onesided, 
and is of no value for determining what was the contract. As re- 
marked in The Columbus, 14 C. C. A. 524, 67 Fed. 555, referring to a 
similar allégation: "The material inquiry is, not whether the libel- 
ant himself may hâve contemplated a claim of lien, but whether a 
lien was created by or resulted from the mutual understanding of the 
parties, and the services rendered in pursuance of it." 

I am therefore constrained to sustain the exceptions. The meii- 
torious character of the claim as presented, aside from thèse technical 
features, cannot be allowed to establish a lien contrary to the settled 
requirements of maritime law. But, aa there may be facts not stated 
through which the lien may be preserved, leave will be given to 
amend within 20 days, if so advised; otherwiso tlie libel to stand disr- 
missed, without costs. 
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THIRD NAT. BANK OF PITTSBURG v. MYLIN, Auditor General, et al. 

(Circuit Court, B. D. Pennsylvania. September 4, 1896.) 

No. 12, September Tenu, 1896. 

Fbderal Jurisdiction— State Taxation of National Bank Stock— Injunc- 

TION. 

A fédéral court bas jurisdictlon of a suit to enjoin state taxing officers from 
enforcing collection of a tax upon shares of stock in a national bank, where 
the protection sougbt is based upon the ground that tbe state statute under 
wMch such offlcers are proceeding in making tlieir assessœent is in viola- 
tion of tbe fourteenth amendment to the constitution, and of Rev. St. | 
5219. 

Bill in equity by the Third National Bank of Pittsburg against 
Amos H. Mylin, auditor gênerai, and Samuel M. Jackson, treasurer, 
of the commonwealth of Pennsylvania, Défendants interposed a 
plea to the .iurisdiction of the court. 

The Third National Bank of Plttsburg was organized June 3, 1864. Amos 
H. Mylin, auditor gênerai, and Samuel M. Jackson, treasurer, of Pennsylvania, 
tmder the provisions of the act of June 8, 1891 (P. L. 242), of the gênerai 
assembly of the state, demanded from the bank a report of the actual market 
value of its stock, for the purpose of assessing same for the state tax for 
the year ending June 20, 1895. The bank reported the value as $125 per share. 
Défendants Increaeed it to $144.60 per share, assessed four mills tax, and 
notified the bank to pay the same within 30 days under the penalty provided 
in the act. The bank brought suit, praying that défendants be enjoined from 
collecting the tax, and that the assessment be deelafed illégal and void. De- 
fendants flled a plea to the jurisdiction, averring, in substance, that "thèse 
proeeedings make, form, and coastitute an interférence with the poUcy of 
the revenue laws of the commonwealth of Pennsylvania," and that under the 
act of 13th of March, 1811 (P. L. 145), the plaintiff bas a remedy In the court 
of Dauphin county at Harrisbui^. To this plea the bank flled a replicatlon 
taking issue, and upon this only was the case argued. 

John Wilson and Wm. M. Hall, Jr., for complainant. 
John P. Elkin and Henry 0. McCormick, for défendants. 

ACHESON, Circuit Judge. It is hardly necessary to say that the 
merits of this controversy are not now to be considered. The plea goes 
only to the jurisdiction of the court. In disposing of it little need be 
said beyond a mer« référence to some authorities, which, I think, are 
décisive against the plea-. Undoubtedly the suit arises under the con- 
stitution and laws of the United States, for the plaintiff's alleged 
rights for which protection is hère sought are based upon the four- 
teenth amendment to the constitution, and upon section 5219 of the 
Kevised Statutes of the United States.^ The construction and appli- 
cation of both are involved hère. Most stress is laid upon the objec- 
tion that this suit is really against the state of Pennsylvania, while 

1 Rev. st. U. S. § 5219. referred to in the opinion, provides that the légis- 
lature of any state may détermine and direct the manner and place of taxing 
ail the shares of national banking associations located within the state, sub- 
ject only to the two restrictions that the taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of individual 
citizens of such state, and that the shares of any national banking association 
owned by nonresidents of any state shall be taxed in the city or town wher-^ 
the bank is located, and not eisewhere. 

v.76F.no.4— 25 
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not nominally so. But, according to the averments of tbe bill, the 
act of assembly under wMch the défendants are proceeding is tiola- 
tive of the fourteenth amendment to the constitution, and also contra- 
venes section 5219 of the Eevised Statutes of the United States. If 
this be so, then the défendants, while claiming to act in their officiai 
capacities, are proceeding without lawful authority. The case there- 
fore falls directly within the principle of the décision of the suprême 
court of the United States in the case of Osbom v. Bank, 9 Wheat. 
738, which was reaffirmed in Pennoyer v. McOonnaughy, 140 U. S. 1, 
10, 11 Sup. et. 699, that, where grounds of equity jurisdiction exist, an 
injunction from a circuit court will lie to restrain a person who is a 
state offlcer from performing an act directed by an unconstitutional 
law of the state, when such act would destroy or violate the rights of 
the complainant. Thus Mr. Justice Agnew, of the suprême court of 
Pennsylvania, sitting at nisi prius, held that the auditor gênerai and 
treasurer of the state could be restrained by injunction from collecting 
an illégal tax imposed by the state upon stockholders in a national 
bank. Markoe v. Hartranft, 6 Am. Law Reg. ÇN. S.) 487. A court 
of equity, at the suit of a national bank, will restrain the imposition 
and collection of an illégal state tax because of the trust relation in 
which the bank stands to its stockholders, and to avoid a multiplicity 
of suits. Cummings v. Bank, 101 U. S. 153. The présent bill not 
only discloses thèse grounds for équitable relief, but also the further 
ground that a cloud upon the bank's title to real estate has been im- 
posed or is threatened. Union Pac. Ry. Oo. v. City of Cheyenne, 113 
U. S. 516, 525, 5 Sup. Ct. 601. The existence of a spécial statutory 
mode of redress under the law of the state is no bar to the equity juris- 
diction of the circuit court of the United States. Barber v. Barber, 21 
How. 582, 592. To the foregoing authorities, which require the over- 
ruling of the plea, may be added the décision of the circuit court of 
appeals for this circuit in Gregg v. Sanford, 12 0. 0. A. 525, 65 Fed. 
151. And now, September 4, 1896, the plea is overruled, wlth leave 
to the défendants to answer the bill within 30 days. 



BISHOP V. AVERILL ef ux. 
(Circuit Court, D. Washington, B. D. October 5, 1893.) 

1. JUEISDIOTION — CiTIZENSHIP. 

Allégations that défendant has left the United States, and become per- 
manently domiclled in the domlnlon of Canada, and now résides there, 
and intends to become a naturalized citizen of that country, does not show 
his alienage for the purpose of conf erring jurisdiction on the fédéral court. 

2. Same. 

The mère f act that défendants hâve, by removal from the United States, 
become résidents of a foreign country, does not make them cltlzens thereof 
for the purpose of conf erring jurisdiction on the fédéral court. 

Action commenced in the superior court of the state of Washing- 
ton, and removed to this court by the défendants. After his appear- 
ance in this court, the plaintifE flled a spécial plea to the jurisdic- 
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tion, controverting the allégations of the pétition for removal as to 
the citizenship of the défendants. The case was tried upon this is- 
sue, and submitted upon the uncontradicted testimony of the de- 
fendant G. W. Averill, showing that he is a citizen of the United 
States; that he formerly lived in the state of Montana, and was a 
citizen of that state; that about 15 months prier to the commence- 
ment of this action he left Montana, with his family, and became per- 
manently domiciled in the town of G-rand Forks, in the province of 
British Oolumbia, dominion of Canada, and now résides there, and 
that he intends to become a naturalized citizen of that country. Ee- 
manded. 

Danson & Huneke, for plaintiff. 
W. T. StoU, for défendants. 

HANFORD, District Judge. In their pétition for removal the 
défendants say: That the controversy in this action "is wholly be- 
tween citizens of diiïerent states, to wit, between your petitioners, G. 
W. Averill and F. A. Averill, who each aver that at the time of the 
bringing of this action they were, and still are, citizens of the prov- 
ince of British Oolumbia, and the plaintifE, who, as your petition- 
ers aver, was then, and still is, a citizen of the state of Montana." 
There is no ground of jurisdiction in this court, other than the al- 
leged diverse citizenship of the parties. On the question as to the 
sufficiency of the record to show jurisdiction, I am unable to dis- 
tinguish this case from Stuart v. City of Easton, 156 U. S. 46, 47, 15 
Sup. et. 268, in which the suprême court of the United States held 
that a record showing only that the plaintiff in error was "a citizen 
of London, England," and that the other party was a corporation 
of the state of Pennsylvania, failed to show affirmatively the alien- 
age of the plaintiff in error, and therefore failed to show Jurisdiction, 
and for that cause reversed the judgment. It affirmatively appears 
that the controversy in this case is not between citizens of différent 
States of our own nation, and to sustain the claim of the défendants 
that this court has jurisdiction we must find as a fact that the de- 
fendants are citizens or subjects of a foreign state, or aliens, as I 
understand the suprême court in the décision above ref erred to. The 
province of British Oolumbia is not a sovereign state. Its govern- 
ment is subordinate to the dominion of Canada, and it owes alle- 
giance to the crown of Great Britain. London has a city govern- 
ment, and may as well be considered a foreign state as the province 
of British Oolumbia. If allegiance to the sovereign of Great Britain 
could not be inferred from the allégation as to citizenship of a party 
in the case cited, it cannot be so inferred in this case. 

On the évidence, also, I must hold that the court does not hâve ju- 
risdiction. The défendants hâve, by removal from Montana, lost 
their citizenship in that state, and they hâve become résidents of a 
foreign country, but they hâve not acquired the rights nor assumed 
the obligations of a new citizenship. Citizenship, and not place of 
résidence, is the test of jurisdiction. Parker v. Overman, 18 How. 
137; Eobertson v. Cease, 97 U. S. 646; Denny v. Pironi, 141 U. S. 
121, 11 Sup. et. 966; Horne v. George H. Hammond Co.. 155 U. S. 
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393, 15 Sup. et. 167; Stuart v. City of Easton, 156 U. S, 46, 47, 15 
Sup. et. 268. 
The case wîll be remanded. 



MALLON V. HYDB et al. 
(Circuit Court, D. Washington, E. D. September 29, 1896.) 

1. Rbmoval of Cause — Fédéral Question. 

The right of removal of a suit Involving a fédéral question Is not affected 
by the fact that the suprême court has laid down gênerai princlples which 
will probably control the décision, such previous décisions being on entirely 
différent states of facts. 

2. Bank Officehs — Individual Liabilitt— Fraudulbnt Rbcbipt of Deposits. 

Oonst. Wash. art. 12, § 12, maklng individually liable an officer of a bank 
receiving deposits after he bas knowledge of the bank's insolvency, is self- 
executlng. 
8. Same. 

A rlght of action upon such liability does not inure to the bank, nor be- 
come an asset of the bank which a receiver is entitled to control, but is 
vested in the depositors whose money Is so fraudulently taken. 

At Law. 

Action to recover money deposlted In an insolvent national bank, com- 
menced in the superlor court of the state of Washington for Spokane county, 
and removed to this court by the défendants. The complaint allèges that 
the défendants are officers and directors of a national bank now In charge of 
a receiver appointed by the comptroller of the eurrency; that they each as- 
sented to the réception of the money on deposit, by the bank, with full 
knowledge on thelr part that the bank was then' insolvent, or in faiiing clr- 
cumstances. The pétition for removal states that, by the plaintifï's state- 
ment of his case in his complaint, It appears that there is a fédéral question 
involved, for that the action is brought to enforce agrainst the défendants a 
provision of the constitution of the state of Washington maklng any ofiicer 
or director of a banking institution in this state, who shall recelve or assent 
to the réception of deposits after he shall hâve knowledge of the faet that 
his bank is Insolvent, Individually responsible for deposits so received, which 
the défendants claim to be either not applicable to national banks, or in con- 
fllct with the laws of the United States. Argued and submitted upon a mo- 
tion to remand, and upon a gênerai demurrer to the complaint. Motion de- 
nled and demurrer overruled. 

Blake & Post, for plaintifE. 

Jones, Voorhees & Stephens, for défendants. 

HANFOED, District Judge. In support of their motion to re- 
mand, the plaintiff's attorneys hâve argued that the supposed fédéral 
question is not now a debatable question, — the same having been 
decided, and the law settled, by the suprême court of the United 
States, — and they hâve cited the following cases : Bank v. Kentucky, 
9 WaJl. 363, 364; Waite v. Dowley, 94 U. S. 527-534. It is true that 
the opinion of the suprême court in each of the cases cited lays down 
gênerai principles which, in my opinion, must control the décision 
of the fédéral question in this case. But the suprême court, like 
any other court, makes its décisions to flt the particular facts of the 
cases presented; and, when gênerai rules are given, the application 
tt^reof to other cases involving différent facts may be questioned. 
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Each of the above-meiitioned cases is entirely différent in its facts 
f rom the case now under considération, and my attention has not been 
called to any décision of the suprême court wherein this identical 
question has been adjudicated. The motion to remand will be de- 
nied. 

The points advanced in support of the demurrer are: First. The 
constitution does not create a right of action in favor of an indiyid- 
ual depositor whose money has been taken in by an insolvent bank, 
and, until there shall be supplemental législation providing means to 
enforce the same, this section of the constitution lies dormant. Sec- 
ond. Ail depositors similarly situated hâve equal rights with the 
plaintiff, and as they are ail creditors of the bank, and represented 
by the receiver, the right of action, if any, exists only in favor of the 
receiver, for the beneflt of ail. 

It is my opinion that the obvions intent and purpose of the people 
of this state, as expressed in the section of the constitution under 
considération, were to insure honesty in conductlng the business of 
the money ed institutions of the state, and the greatest possible de- 
gree of security to those who should become depositors therein; and 
to the extent of establishing permanently a rule of individual respon- 
sibility for losses resulting from bad faith, or deceit practiced in deal- 
ing with customers of a bank, it was intended to not rely upon the 
législature to make suitable laws. The section reads as follows 
(article 12, § 12): 

"Any président, director, manager, eashier, or other officer of any banking 
institution who shall receive or assent to the réception of deposits after he 
shall hâve knowledge of the fact that such banking institution is insolvent or 
In failing circumstances, shall be individually responsible for such deposits so 
reeeived." 

This fixes individual responsibility clearly enough, and there is 
no necessity for législation providing spécial means for its enforce- 
ment, since the gênerai laws of the state are amply sufficient in af- 
fording a remedy by civil action for every case in which one person 
becomes legally responsible to another. The responsibility in such 
cases is not in favor of the state, nor the bank, nor its gênerai cred- 
itors. It is for the beneflt of those particular depositors whose mon- 
ey is taken under such circumstances as to constitute a fraud. The 
injury done by the fraudulent conduct of the bank officiais is the basis 
of liability, and the injured party is the one entitled to redress. 
Therefore the right of action upon the liability does not inure to the 
bank, nor become an asset of the bank which a receiver is entitled to 
control. This case is clearly distinguishable from Wilson v. Book, 13 
Wash. 676, 43 Pac. 939, in which the suprême court of this state 
held that the additional liability imposed upon stockholders by the 
eleventh section of article 12 of the constitution is not a primary 
liability, but the stockholders of banking corporations are, to the ex- 
tent prescribed, liable as sureties for the debts of the corporation, and 
that creditors cannot sue them to enforce such limited liability with- 
out having first exhausted their remedy against the principal debtor, 
and that money collectible from stockholders belongs to the trust 
fund for the pajment of debts, which a receiver of an insolvent bank 
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is entitled to receive and disburse. There is good reason for holding 
that the liability of stockholders, which was obTiously intended to 
constitute a reserve fund to reinforce the capital of a banking corpora- 
tion for the security of its ereditors, should be recoverable by a re- 
ceiver appointed to take charge of its assets and settle with its ered- 
itors. I find no difSculty in bringing my mind to yield assent to the 
authority of that décision. But it does not appear to me to be ap- 
plicable to a case involving responsibility to depositors for losses re- 
sulting from fraudulent concealment of the insolvent condition of a 
bank. Demurrer overmled. 



In re FOLBY. 

(Circuit Court, D. Nevada. September 28, 1896.) 

No. 605. 

1. FbderàIj Courts — JuRisDrcTiON — Consent of Counsel. 

Consent of counsel cannot give jurisaictlon to the fédéral courts, and unless 
Jurlsdiction clearly appears it is the duty of the court of Its own motion to re- 
mand the case. 

3. Rkmoval of Causes— Actions at Law— Equitable Défenses. 

Where, by the statutes of a state, équitable défenses may be made to an ac- 
tion at law, and such an action Is removed into the fédéral court, matters in 
law and matters In equity must be separated, and équitable relief must be 
sought in a separate suit. 
8. PijEading— Trial by Jury— Pétition. 

The character of a pleading Is determlned by what it allèges, not by the 
prayer for relief; and, where it appears that the petltioner Is entitled to trial 
by jury, the court wlU not deny that rlght because the proceedings hâve been 
équitable ta form. 

4. Circuit Courts— Jurisdiction—Rbmoval of Causes. 

The circuit courts of the United States are not glven jurisdlction, under the 
removal act of 1887-88 (25 Stat. 434), of proceedings in the settlement of the 
estâtes of deceased persons. In re OlUey, 58 Fed. 977, applied. 

5. Removal of Causes— Administration Proceedings— Pétition to Estab- 

LI8H Claim. 

In the course of the administration of an .estate In a state court of Nevada, 
an Ulegltimate son filed a pétition to be permltted to share in the estate, 
alleglng that the deceased had acknowledged the paternity of the petitioner ta 
conformlty with the Nevada statute (Gen. St. § 2982). The allégations of 
the pétition were denied by nonresldent claimants, who removed the cause 
to a fédéral court. Held, that the fédéral court had no jurisdlction of the 
entire administration proceedings; that the only matter It could détermine 
was the Issue of fact presented by the pétition and answer thereto; and 
that If the claim were established it must take its place, and share in the 
estate as admlnistered in the state court. Cralgle v. McArthur, Fed. Cas. 
No. 3,341, distinguished. Byers v. McAuley, 13 Sup. Ct. 906, 149 U. S. 608, 
applied. 

6. Pkderal Courts— Légal and Equitable Jhkisdiction. 

A pétition filed by an iUegitimate child, in administration proceedings, 
claiming a share in the estate, and alleging that his paternity was acknowl- 
edged by deceased In conformlty with the Nevada statute, which allégation 
is denied, présents an issue of fact, which, when the cause is removed to a 
fédéral court, must be tried, not as an équitable proceeding, but as an action 
at law, ta which there is a right to a jury trial. 

Upon pétition of Vernon Harrison Hartley, a minor, claimant for 
one-half of the estate, as the duly-recognized iUegitimate son and 
heir of M. D. Foley, deceased. John D. Foley et al., contestants. 
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Motion of John D. Foley et al. for an order of court to set the 
matter of contest herein for trial without a jury, on the ground that 
said matter is a proceeding in equity and not an action at law. 

W. E. P. Deal, for the motion. 

Henry Mayenbaum and J, F. Dennis, opposed. 

HAWLEY, District Judge (orally). What are the issues raised by 
the pleadings herein? What are the questions which are to be 
lieard, tried, and determined? Are the proceedings which hâve been 
instituted équitable in their nature, or should they be treated as 
proceedings at law? Is petitioner, as a matter of right, upon the 
trial of the issues herein, entitled to a jury trial? The character of 
the proceedings is set forth in Foley v. Hartley, 72 Fed. 570, to 
which référence is hère made. Briefly stated, the issue to be tried 
arises upon the pétition of Vernon Harrison Hartley, a minor, who, 
through his guardian, claims to be entitled to a distribution of one- 
half of the estate of M. D. Foley, deceased, as the illegitimate son 
and heir of said deceased, and allèges that after he was conceived, 
and before he was born, M. D. Foley, in his lifetime, acknowledged 
in writing, before a compétent witness, that he was the father of 
petitioner, in conformitv with the provisions of section 2982, Gten. 
St. Nev, Thèse averments in the pétition are denied in the answer 
of J. D. Foley et al., and it is aflirmatively alleged that if such a 
writing exists it is a forgery, and prays that it be delivered up and 
canceled. Petitioner filed a replication to this answer. When this 
matter was before this court in the equity suit of Foley v. Hartley, ^ 
No. 602, the court said: 

"The Issue of faet in dispute is 'whether or not M. D. Foley, in his lifetime, in 
writing, acknowledged Vernon Harrison Hartley to be his son, In the présence of 
a compétent wilness." 

This is the only issue to be heard, tried, and determined herein. 
This being true, should petitioner be denied the right of trial by jury 
because the issue is raised and presented in the proceedings for the 
settlement of the estate of a deceased person, which proceedings 
are équitable in their nature and character? Should he be denied 
the right of trial by jury because of the fact that the answer asks 
for équitable relief? Thèse questions are propounded by counsel, 
and submitted upon the eve of my departure to attend a session of 
the circuit court of appeals; and, were it not for the fact that it is 
important for the parties to know at an early day when and how it 
should be set for trial, I should décline to détermine the questions 
without giving to the whole subject-matter a more careful and 
thorough considération. What is the character of the proceeding 
before this court? Is it purely légal, or is it équitable in its nature? 
The attorneys for the petitioner assert that the contest "is a cause 
or proceeding at law." The attorney for the nonresident heirs as- 
serts that "this proceeding, while denominated a 'pétition for partial 
distribution,' is in fact an action in equity to quiet title." Moreover, 
he confonds that ail the steps taken by either party hâve been upon 
the equity side of the court, under the equity rules; that the prayer 
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of the pétition is for équitable relief; tliat the answer to the péti- 
tion sets up, and prays for, équitable relief; that a replicaticn was 
filed by the petitioner because required by the rules in equity; that 
testimony has been stipulated to be taken under equity rules, etc. 
Whatever has so far been done by the respective parties cannot be 
said to march up to the standard of an estoppel which would pre- 
vent either party from retracing their steps, if they hâve been er- 
roneous, and placing themselves upon proper ground before the trial 
of the case. It' does not follow that, because both parties hâve 
hitherto failed to appreciate their true position, they cannot, in the 
paths which they are now called upon to pursue, follow the right 
road. The difliculty lies in determining whether they hâve been 
right or wrong in the théories upon which they hâve been acting. 
It may with confidence be stated that the fountain head which must 
necessarily control this case has not yet been reached by any positive 
stand taken by either side. It is about time that the proceedings 
assume some deflnite form. The character of the pétition is to be 
determined by what it allèges in the statement of facts, and cannot 
be changed by the prayer for relief. 

The proper détermination of the matter now before the court in- 
volves jurisdictional questions that would more properly arise upon 
a motion to remand the proceedings, and questions that may here- 
after arise, if the matter is properly before this court, with référ- 
ence to its jurisdiction to act in the distribution of the propei-ty of 
the estate. The question whether the proceeding in the settlement 
of estâtes of deceased persons is a suit of a civil nature, "at common 
_law or in equity," which, under section 2 of the acts of 1887-88, are 
authorized to be removed to this court, lies at the bottom of this pro- 
ceeding, and sooner or later (the earlier the better) it will hâve to 
be decided. No motion, however, has been made to remand this pro- 
ceeding. Counsel on both sides hâve apparently been desirous of 
avoiding the jurisdictional question, and so far hâve proceeded upon 
the theory that the case is properly before this court. But consent 
of counsel does not give this court jurisdiction. Unless its juris- 
diction clearly appears, it will be the duty of the court, sua sponte, 
to remand the case. Counsel should show their position more clear- 
ly in relation to this question. The rights of the respective parties 
must not be withheld for the purpose of taking chances of a décision 
in their favor,. and then, in the event of failure, for the first time fall 
back upon the want of jurisdiction. If it is believed that no juris- 
diction exists, it is the duty of counsel to point out the reasons which 
induce such belief, in order that the court may hâve the beneût of 
their research, and act with "ail the lights" which counsel can give 
upon the mooted subject 

While ail the papers and proceedings concerning the administra- 
tion and settlement of the estate hâve been removed to this court, 
the question arises, for what purpose were they brought hère? Was 
not the sole purpose that of having the controversy upon the facts 
set out in the minor's pétition, as to his heirship, settled by this 
court? Does not the power to make distribution of the estate vest 
solely with the district court of the state, under the jurisdiction given 
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to it by the constitution of the state "in ail cases relating to the es- 
tâtes of deceased persons, and the persons and estâtes of minors and 
in sane persons ?" Article 6, § 6. The case of Oraigie v. McArthur, Fed. 
Cas. No. 3,341, 4 Dill. 474, cited and relied upon by the nonresident 
heirs, is not applicable to the facts of this case. It is true that Judge 
■ Nelson declared that a contest in regard to the distribution of the es- 
tate of a deceased person is a suit of "a civil nature * * * in equity," 
which, upon the ground of diverse citizenship, might be removed 
from the state court under the provisions of the act of congress of 
March 3, 1875. That point, although raised in the case, was not 
necessarily involved in the décision. The court held that the mo- 
tion to remove was not made in time, and the cause was remanded 
for that reason. The opinion of Dillon, Circuit Judge, was based 
solely upon that ground. But the case, in any event, bas no appli- 
cation hère, because it only presented the rights of the parties under 
the provisions of the removal act of March 3, 1875, while the prés- 
ent case is dépendent solely upon the provisions of the removal acts 
of 1887-88, which in many essential particulars, as is clearly shown 
by the décision of the court of appeals in Ee Cilley, 58 Fed. 977, 
is différent from the provisions of the act of 1875. The court, in that 
case, said: 

"There is a wlde différence between the removai provisions of the act of 1875 
and the acts of 1887-88, as will be seen upon examination. Xhe act of March 
3, 1875, provjded, through section 1, 'that the circuit courts of the United States 
shall hâve original cognizance, concurrent with the courts of the several states, 
of ail suits of a civil nature at common law or in equity, where the matter in 
dispute exceeds,' etc. Section 2 provided 'that In any suit of a civil nature, at 
lav.' or in equity, now pending or hereafter brought in any state court, where 
the matter in dispute exceeds,' etc., '« * • or in which there shall be a eon- 
troversy between eitizens of différent states, * * * either party may remove 
said suit into the circuit court of the United States for the proper district. And 
when in any suit mentioned in this section there shall be a controVersy which is 
wbolly between eitizens of différent states,' etc. It will be observed that the 
second section, which authorizes removal, is broader than the flrst section, which 
grants original cognizance upon the circuit courts; and berein lies the différence 
between the acts of 1875 and 1887. It is manifest that under the act of 1875 
suits or controversies not originally cognizable in the circuit court miglit ripen 
into a suit removable under section 2. It will be seen that in describing suits 
of a civil nature, at law or in equity, removable under section 2, there is no référ- 
ence to the preceding section, and there is therefore in section 2 no référence to 
the suits of a civil nature, at common law or in equity, described in section 1. 
In other words, under section 2 there is no référence to eommon-law suits or 
proceedings in equity. And it will be further seen that in the last part of section 
2 the provision is, 'When in any suit mentioned in this section there shall be a 
controversy,' etc. The removability, therefore, under the act of 1875, was to be 
determined upon the force of section 2, without any référence to the jurisdictlonal 
grant of section 1, or to the common-law phrase used thereln. Under this sec- 
tion there was strong ground for holding that original jurisdiction was not the 
test of removability, and that any controversy between eitizens of différent states, 
which had taken the form of a suit of a civil nature at law or in equity, might 
be removed; and the weight of authority unquestionably sustains this view. 
But the présent jurisdiction of this court dépends upon the acts of 1887-88, 
and not upon the act of 1875. We must therefore look to the acts of 1887-88 
for the purpose of determining whether jurisdiction exists to administer justice 
in a probate proceeding of this character. Sections 1 of the acts of 1875 and 
1887-88 are, in substance, the same; but, as has been observed, there is a wide 
différence between section 2 of the acts of 1887-88, which authorizes removals, 
and section 2 of the act of 1875. Section 2 of the acts of 1887-88 flrst provides 
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'that any suit of a' civil nature; at law or in equity, arising under the constitution 
or laws of the United States, or treaties made, or whicli shall be made, under 
their authorlty, of whlch the circuit courts of the United States are given original 
jurlsdietion by the preeeding section,' may be removed. It nest provides 'that 
any other suit of a clvU nature, at law or in equity, of whlch the circuit courts 
of the United States are given jurisdlction by the preeeding section, and which 
are now pending, or whlch may hereafter be brought in any state court, may be , 
removed into the circuit court of the United States for the proper district by the 
défendant or défendants therein, being nonresidents of the state.' It would seem 
that the flrst two clauses of section 2 contaln ail the jurisdictional grant em- 
bodied in the second section, and describe and llmit the same, and in both in- 
stances refer directly to sults of a civil nature pending In the state courts of 
whlch the fédéral courts are glven jurisdlction by the preeeding section. It la 
true that section 2 further provides that 'when lu any suit mentloued in this 
section there shaU be a controversy whlch is vvholly between citlzens of différent 
States, and whlch can be fully determined as between them, then either one or 
more of the défendants actually Interested in such controversy may remove. 
♦ • *' And thls is followed by the further clause that where a suit is now 
pending, or may hereafter be brought, It may be removed on the ground of local 
préjudice, etc. But it does not seem to us that this enlarges the Umit stated in 
the second clause, for the reason that there are no suits 'mentioned in this sec- 
tion,' aslde from those embodled in the flrst and second clauses of the section, in 
both of which référence is made, as has been observed, to the preeeding section; 
and we must assume that the thlrd clause of section 2, which gives the rlght of 
removal to one of several défendants, and the fourth clause, which gives the 
right of removal of a suit on the ground of local préjudice, hâve référence to 
cases included wlthin the flrst and second clauses. Malone v. Railroad Co., 35 
Fed. 625, 626; In re Pennsylvania Co., 137 U. S. 451, 454-456, 11 Sup. Ot. 
141. In other words, the thlrd clause gives the rlght of removal to one of sev- 
eral défendants, and the fourth clause gives the right of removal on the ground 
of préjudice and local Influence; or, in other words stlU, the flrst and second 
clauses of section 2 deflne the classes of cases which may be removed, while the 
thlrd and fourth clauses merely glve the right of removal In the same class of 
cases to particular parties and upon particular grounds. The only enumeration 
of removable cases is in the flrst part of the section, and it is reasonable to as- 
sume that, if it was intended to enlarge the classes in the latter part of the sec- 
tion, which gives the right of removal to one of several défendants as a matter 
of right, and to ail at any tirne before trial. If local préjudice is established, it 
would hâve given some intimation of the particular cases which were intended to 
bo covered, and which were not Included within the gênerai terms embodled in 
the flrst and second clauses." 

The entire case is instructive, inasmuch as it reviews numerous au- 
thorities bearlng more or less upon the questions involved in this 
case. The point there decided was that a proceeding to establish 
and probate a will is not a suit "at common law or in equity," and is 
not removable under the acts of 1887-88. The proceedings in the 
settlement of the estâtes of deceased persons in the jurisdiction of 
probate matters in the United States, and in the ecclesiastical and 
probate jurisdiction in England, hâve always had as distinct, sep- 
arate, and definite a meaning as actions at law, or suits in equity, 
or admiralty jurisdiction. To hold, therefore, that this court has 
jurisdiction of such proceedings, under the laws of 1887-88, would, 
in my opinion, give the acts of congress authorizing removals from 
the state court in the enumerated cases a construction which is not 
intended by the language of the act. It is unquestionably the duty 
of the national courts to follow the course clearly marked ont by 
law. "We must tread the direct and narrow path prescribed for 
us." We should never assume ungranted jurisdiction in any case, 
upon the one hand, nor, upon the other hand, shrink from the éxer- 
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cise of any jurisdiction which is lawfully conferred upon us. Lessee 
of Fisher v. Cockerell, 5 Pet. 248, 259. It may be that, in the regu- 
lar course of the administration of an estate in the probate court, 
nonresidents might bave the right to institute an indépendant action 
or suit in the courts of the United States to establish a claim or de- 
mand against the estate. Or, if such an action or suit was com- 
menced in the state court by a résident, the nonresident défendants 
might hâve the right to remove the cause from the state court. The 
question is therefore presented whether the flling of the pétition 
by the minor in the estate proceedings should be considered as the 
commencement of an independent action or suit to détermine his right 
to share in the distribution of the property of the estate. In Byers 
V. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, which was an independent 
suit in equity originally brought in the United States circuit court 
to establish a claim against an estate, and for a division of the 
property, the circuit court in its decree undertook to regulate the 
administration of the estate. The suprême court decided that in this 
respect the circuit court erred, but held that where, as hère, the 
debts of the estate had been paid, and the estate was ready for dis- 
tribution, "the circuit court might entertain jurisdiction in favor 
of ail citizens of other states to détermine and award their shares 
in the estate, Purther than that it was not at liberty to go." 
The circuit courts having no original jurisdiction in respect to the 
administration, the claim, if established, must take its place and 
share in the estate as administered in the probate court Does it 
not necessarily follow from thèse principles that the court in this 
case, in the détermination of the only question before it, is not 
called upon to exercise any équitable jurisdiction? Is not the ques- 
tion one that can be settled in a court of law? The right of trial 
by jury, as it existed at common law, is guarantied by the constitu- 
tion of the United States, and it is only in exceptional cases or pro- 
ceedings, and for clearly-specified purposes, that parties can be de- 
prived of this privilège. "It is," as was said in Grand Chute v. 
Winegar, 15 Wall. 375, "in vindication of this great principle, and as 
declaratory of the common law, that the judiciary act of 1789, in its 
sixteenth section, déclares 'that suits in equily shall not be sustained. 
in either of the courts of the United States in any case where adé- 
quate and complète remedy may be had at law.' " The effect of this 
provision of the judiciary act is, as bas often been stated by the su- 
prême court, "that whenever a court of law is compétent to take 
cognizance of a right, and bas power to proceed to a judgment which 
affords a plain, adéquate, and complète remedy, without the aid of 
a court of equity, the plaintiff must proceed at law, because the de- 
fendant bas a constitutional right to a trial by jury." Hipp v. Ba- 
bin, 19 How. 271, 278; Insurance Co. v. Bailey, 13 Wall. 616; Lewis 
V. Cocks, 23 Wall. 466, 470; Root v. Railway Co., 105 U. S. 189 
212; Killian v. Ebbinghaus, 110 U. S. 568, 573, 4 Sup. Ct. 232; Pus- 
sell V. Gregg, 113 U. S. 550, 555, 5 Sup. Ct, 631; Buzard v. Houston, 
119 U. S. 351, 7 Sup. et. 249. 

Can the équitable matters set up in the answer of the nonresident 
heirs be considered in determining the question whether this proceed- 
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ing is the nature of a suit in equity? It is true that under the stat- 
utes of this state the answer in an action at law may set up équita- 
ble défenses. But when such a case is removed iuto this court the 
matters in law and the matters in equity must be separated. In the 
national courts légal défenses only can be interposed to légal ac- 
tions.' A défendant who has. équitable grounds for relief against 
a plaintiff must seek to enforce them by a separate suit in equity. 
Eailroad Oo. v. Paine, 119 U. S. 561, 7 Sup. Ct. 323. The statute of 
Nevada giving to an illegitimate child the right in certain cases to 
share in the father's estate créâtes a right unknown to the oommon 
law. The gênerai rule is that where the statute of a state créâtes 
a new right, aad provides a remedy for the enforcement thereof, the 
national courts will, for the protection of the right created, follow 
the remedy prescribed, unless the same is contrary to some provision 
of the constitution of the United States, or of some act of congress. 
In Pollard r. Bailey, 20 Wall. 520, 527, the court said: 

"A gênerai liability created by statute, wittiout a remedy, may be enforced by 
an appropriate common-law action. But, where tbe provision, for the liability 
Is coupled with a provision for a spécial remedy, that remedy, and that alone, 
must be employed." 

See, also, Bank v. Franoklyn, 120 U. S. 747, 7 Sup. Ct. 757, and 
authorities there cited. In Lucich v. Medin, 3 Nev. 93, the suprême 
court held that, although the district courts of the state were in- 
vested with the same jurisdiction of cases at law, of cases in equity, 
and in matters of probate, a pétition to the court of probate should 
not be eonfounded with an action at law or a suit in chancery. See, 
also. In re Allgier, 65 Cal. 228, 3 Pac. 849. The trial of issues in 
the district court in probate matters should therefore be governed 
by the provisions of the statute applicable to such jurisdiction. The 
act to regulate the settlement of the estâtes of deceased persons pro- 
vides that "ail issues of fact shall be disposed of in the same man- 
ner as is by law provided upon the trial of issues of fact in the dis- 
trict court." Gen. St. Nev. § 2963. Section 3179 provides that 
"an issue of fact shall be tried by a jury." Thèse provisions of the 
statute should not be, and I apprehend, never hâve been, so interpreted 
as to mean that every issue of fact which may arise in probate pro- 
ceedings would hâve to be tried by a jury. It must only mean such 
issues of fact as by analogy, at least, are presented by the pleadings 
in ordinary actions at law or suits in equity. In re Moore's Estate, 
72 Cal. 335, 13 Pac. 880. The court in Re Burton, 93 Cal. 463, 29 
Pac. 37, said: 

"The superlor court [which corresponds with the district court in this state], 
while sitting in matters of probate, Is the same as it is while sltting in cases in 
equity. In cases at law, or In spécial proceedings; and, when it has jurisdiction of 
the subject-matter of a case falling within either of thèse classes, it has power to 
hear and détermine, in the mode provided by law, ail questions of law and fact 
the détermination of which l8 ancillary to a proper judgment in such case." 

In the case at bar the only question which can be determined by 
this court is whether the minor child was acknowledged by M. D. 
Foley to be his child, in the manner required by the provisions of 
the statute hereinbefore cited. The détermination of that question 
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inrolves an "issue of fact," wMch, under the statute of tMs state, if 
tried in the state court, might be tried by a jury. If the writing 
which will be relied upon by the minor to establish this issue of fact 
in his favor is a forgery, as claimed by the nonresident heirs, that 
fact can be established in a court of law as well as in a court of 
equity. The décision, when given in the proper tribunal, will be 
final and conclusive, and be binding upon ail the parties. In Os- 
borne V. Osbome, 41 S. C. 195, 19 S. E. 494, the plaintiff claimed to 
be the widow of the intestate, and brought an action against the 
défendant, who was an heir at law of the intestate and also the ad- 
ministratrix, for an account of the personalty and a partition of 
the realty in défendantes possession. The answer denied that plain- 
tiff was the widow, or aa sueh entitled to any portion of the prop- 
erty. The défendant asked for a jury, which was denied by the lower 
court. The cause was tried before the court, and a decree entered 
for an equal distribution of the estate. Upon appeal the suprême 
court, after quoting the provisions of the Code of the state providing 
that an issue of fact for the recovery of spécifie real or personal prop- 
erty must be tried by a jury, said: 

"The plaintiff daims one-half the land, whlle the défendant claims the whole. 
Did that not malie an issue as to title, in the sensé of the Code? It may be that 
the question whether the plaintiff is entitled to one-half of the land will dépend 
upon her being able to show that she Is the légal widow of the intestate, yet 
still, as we understand it, that would be only a probative fact upon the Issue of 
title or no title. * * • We think it was error in the circuit judge to refuse 
the motion to haye the question of title raised referred to the jury." 

In Vany v. Eeceiver of Eailway Co., 67 Fed. 379, the receiver ap- 
pointed by the fédéral court was sued in a state court, as authorized 
by an act of congress; and he thereafter removed the case to the 
fédéral court, and there moved to refer the case to a master as to 
the issues of fact upon the pétition and answer of the receiver, 
upon the ground that the case, having been brought into the fédéral 
court, should be conducted as a part of the equity proceedings of the 
main cause. The court denied the motion upon the ground that the 
act of congress having given the plaintiff the right to sue the re^ 
ceiver in the state court, where the right of trial by jury is guar- 
antied to him, the intent and purpose of the act should be carried 
ont, and if he demands it he should hâve a trial by jury in the court 
to which his case has been removed without his consent. In Dona- 
hue V. Meister, 88 Cal. 121, 25 Pac. 1096, which was an action to 
détermine an adverse claim to real estate, the pleadings showed that 
the plaintiff was in possession. The answer set up as a défense a 
cause of action in ejectment, averring that défendant was rightfully 
in possession, and was ousted by the plaintiff before the commence- 
ment of the présent action, and that the plaintiff wrongfully with- 
holds the possession from the défendant. Upon the trial défend- 
ant demanded a jury, which the superior court denied upon the 
ground that the case was a proceeding in equity. The suprême coust 
held that upon the issues raised by the pleadings the défendant was 
entitled to a jury trial ; that the right to a jury trial of légal issues 
could not be avoided by calling an action équitable, nor could the 
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plaintiff, by bringing an équitable action, deprive the défendant of a 
jury trial, to which he would hâve been entitled if the parties had 
been inverted, and the défendant had sued the plaintiff. See, also, 
Taylor v. Ford, 92 Cal. 419, 28 Pac. 441. This court should not deny 
to the petitioner the right of trial by jury unless it clearly appeajs 
that the proceeding Is one in equity, where équitable principles and 
Issues are involved. If any doubts exist upon this question, they 
should be solved in his favor. The motion to set the case for trial 
without a jury is denied. 



HBRNDON V. SOUTHERN R. CO. et al. (two cases). 

(Circuit Court, B. D. North Caroline. September 29, 1896.) 

Rbmovaij of Causes — Local Préjudice. 

Défendant railroad company submitted affldavits showing that a few 
years prevlously there was a bitterly contested litigation between its pred- 
eeessor in the possession of the road and the city in which the cause was 
to be tried; that during this litigation there was almost a riot; that sev- 
eral of the servants of such predecessor were arrested In conséquence of 
the litigation, and that litigation stiil existed between Itself and said city; 
and a number of respectable and disinterested witnesses testitied that 
défendant could not obtain justice in that county, and that a préjudice 
against corporations existed there. Eeld, that It was proper to order the 
removal of the cause under Act March 3, 1887, though a number of wit- 
nesses testlfled that défendant could obtain justice In that locality. 

Action by Demetrius Herndon against the Southern Railroad Com- 
pany and the North Carolina Railroad Company. On motion to re- 
move. 

F. H. Busbee and Guthrie & Guthrie, for petitioners. 

Boone, Merritt & Bryant and R. W. Wierston, for respondent. 

SEYMOUR, District Judge. This is a motion to remove under 
the act of March 3, 1887, on tiie grounds of alleged local influence and 
préjudice. The act provides for the removal of an action from the 
state to the fédéral tribunal when it shall be made to appear to the 
United States circuit court that from préjudice or local influence a 
défendant, a citizen of another state from that in which the suit is 
brought, will not be able to obtain justice in the state court in which 
he is sued, or in any other state court to which défendants may, un- 
der the laws of the state, hâve the right to remove the cause on ac- 
count of such préjudice. I hâve, in the case of Springer v. Howes, 
69 Fed. 849, which was ably argued and carefuUy considered, ' de- 
cided that a défendant has not a right to remove to an adjacent coun- 
ty on account of local préjudice, under the North Carolina statute. 
Upon reading the affldavits in this case, I hâve not been convinced 
that the local influence of plaintiff is such as constitutes a sufiicient 
cause for removal. I am, however, of the opinion that the action 
should be removed on the ground of local préjudice. It appears from 
the aâidavits submitted by défendant the Southern Railroad Company 
in behalf of its motion that a few years ago there was a bitterly-con- 
tested litigation between the city of Durham and the Richmond & 
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Danvîlle Railroad Company, of which the Southern Eailroad Com- 
pany is the successor; that during this litigation there was almost 
a riot, and several of the servants of the company were arrested in 
conséquence of this litigal-^n, and that litigation still exista between 
the Southern Eailroad Company and the city of Durham. A num- 
ber of respectable witnesses, who appear disinterested, testify to their 
opinion that défendant cannot obtain justice in Durham county. 
Such is the opinion not only of Col. Andrews, the flrst vice président, 
Mr. O'Brien, division superintendent, of the railroad, and J. A. White, 
railroad agent, but also of N. A. Ramsey, H. N. Snow, J. H. Berry, 
J. M. King, M. H. Jones, and P. C. Sneed, none of whom appear to 
hâve any connection with the road. Four witnesses for plaintiff tes- 
tify that in 1889 a suit occurred between the town of Durham and the 
railroad company, growing out of the attempt of the Seaboard System 
to get into Durham over the roadbed of the Richmond & Danville 
Eailroad; that the citizens of Durham generally took sides with the 
Seaboard System; and that arrests, suits, and trials for trespass 
grew out of this controversy. Fred A. Green, a witness for, the plain- 
tiff, testifles that he is attorney for the town of Durham in a suit now 
pending against the Southern Eailroad Company to restrain the latter 
from extending its road to a certain manufacturing establishment in 
that city. It is true that the five last-named witnesses testify that 
there is no f eeling now existing in Durham against the Southern Eail- 
road Company, and that they are of the opinion that the latter can 
obtain a fair trial in their county. To the same effect is the testi- 
mony of J. F. Maddry, G-. A. Barbée, F. D. Markham, and D. 0. Gun- 
ter, ail of them highly respectable afifiants. Some of the witnesses 
for défendant the Southern Eailroad Company say that a préjudice 
against corporations exists in Durham. Some of those for plaintifE 
seem of the opinion that a large class of its inhabitants hâve rather 
a préjudice in favor of them. It is évident that the people of Dur- 
ham hâve some feeling on the subject, that there has been local hos- 
tility to the Eichmond & Danville Railroad, which is, as far as Dur- 
ham is concerned, the same as the Southern Railroad Company, and 
that litigation between the town of Durham and the latter still ex- 
ists. It is evidently not difficult to flnd honest witnesses in any coun- 
ty to testify that justice can be obtained in such county in any given 
case. Natural feelings of local attachment would prompt such tes- 
timony. At best, it is merely négative. Under ail the circmnstan- 
ces, I cannot refuse to give credence to the unimpeached witnesses 
who testify to the existence of local préjudice. It may well exist, 
and be unknown to very many of the good citizens of a county. The 
reluctance with which I order a removal on the grounds assigned in 
this case is lessened by my knowledge of the fact that no serions de- 
lay, expense, or inconvenience can resuit. Durham is connected with 
its adjacent city of Ealeigh by a few miles of railroad, and a trial can 
be had at the présent fall term of the circuit court. 

The case of H. G. Hemdon, as well as that of Demetrius Herndon, 
is ordered to be removed, the affldavits in the two being identical. 

\ 
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In re PIKE. 

(Circuit Court of Appeals, First Circuit. September 17, 1896). 

No. 100, Original. 
Apphal — AïTER Mandate. 

Mandamus will issue to direct tlie exécution of a Judgment of the cir- 
cuit court of appeals, notwitlistanding a second appeal for matter arising 
previous to tliat judgment. 

John Lowell and Thos. H. Talbot, for petitioner. 

Francis A. Brooks and Chas. A. Gregory, for respondents. 

Before PUTNAM, Circuit Judge, and WEBB and ALDBIOH, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is a pétition for a writ of manda- 
mus, and grows out of former appeals to this court, wherein judg- 
ments were entered by us, and, pursuant thereto, our mandates were 
duly issued to the circuit court for the district of Massachusetts, di- 
recting it to enter a decree conforming therewith. The decree was 
duly entered in that court, as required by our mandates; but, before 
the decree was executed, the respondent Gregory took a new appeal 
to this court, which appeal was formally allowed, and a supersedeas 
bond accepted. The judge of the circuit court, desiring thereupon 
the instructions of this court, refused to exécute the decree. There- 
upon Mary H. Pike, who is a party to the decree, and interested in 
its exécution, flled this pétition. Ail other parties in interest were 
duly notified under the order of this court of the pendency of the 
pétition, or waived notice, and Gregory duly flled an answer, which 
has been fuUy considered. The petitioner flled a replication to that 
answer, which Gregory has moved to hâve stricken out; but we hâve 
no occasion to settle the question of practice raised by that motion. 

The appeal taken in the circuit court after our mandates were re- 
ceived does not assume to relate to any subséquent matter. It waa 
claimed orally, in the course of the argument before us, that in one 
particular the decree varied from the mandates; but the variance, 
if there be any, was detrimental to only one of the persons interested, 
who has waived the question on the record by uniting in this pétition. 
No objection to the decree for this reason was taken in the answer 
to this pétition, or raised in the attempted new appeal. The judg- 
ment of this court in the principal cause, and the mandates pursuant 
to it, covered the entire case, and provided for its final disposition in 
ail respects; so that, in accordance with the settled law, there was 
no opportunity for a further appeal if the proceedings in the circuit 
court conformed to the mandates, as, for ail the essential purposes of 
this pétition, we find they did. 

It is not necessary to trace out the history of the législation by 
force of which appellate courts hâve been disenabled from executing 
their own decrees, and required to work out the exécution of them 
through the inferior courts, the resuit of which is now found in sec- 
tion 701 of the Revised Statutes. It is sufficient to say that when,. 
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pursuant to a mandate from ns, a decree is entered in the circuit 
court, it is, to use tlie language of Chief Justice Waite in Stewart v. 
Salamon, 97 U. g, 361, 362, "in effect our decree," and an appeal from 
it would be "from ourselves to ourselves." We liad occasion to con- 
sider this subject-matter incidentally in Ee Gamewell Fire Alarm 
Tel. Co., 20 C. C. A. 111, 73 Fed. 908; and the authorities there col- 
lected, including those referred to in those there named, show con- 
dusively that it was not in the power of the circuit court to intercept 
the prompt and complète exécution of our mandates in any manner 
whatever. If parties hâve a right to supersede a decree entered pur- 
suant to a mandate by a new appeal, they may do so indefinitely, and 
we would sit hère in vain. The appeal which caused the circuit 
court to postpone the exécution of its decree was ineffectuai for any 
such purpose, and the prayer of the pétition must be allowed. 

The circumstances of the case justify us in directing that the writ 
to issue shall be a peremptory one, instead of in the alternative. A 
peremptory writ of mandamus, directed to the judges of the circuit 
court of the United States for the district of Massachusetts, or either 
of them, will issue aa prayed for. 



PULLMAN'S PALACE-CAR OO. T. CENTRAL TRANSP. CO. 

(Circuit Court of Appeals, Thlrd Circuit October 12, 1896.) 

No. 15, September Tenn, 1896. 

Appeals — Electiok dp Bembdieb — Act March 3, 1891 — Practicb. 

By Act March 3, 1891, a party seeklng to appeal Is not put to an élection 
of remédies where a constltutional question arises, but bas a rlght to 
ralse such question by a resort to the suprême court, under the flfth sec- 
tion, and, whlle such appeal Is pending, to avail itself of the défense* 
permlssible under the slxth section by an appeal to the circuit court of 
appeals; but the latter court will continue the cause to awalt the déci- 
sion of the suprême court. McLlsh v. Rotf, 12 Sup. Ct. 118, 141 U. S. 661, 
dlstingulshed. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 
Motion to dismiss appeal. 

Edward S. Isham and Joseph H. Choate, for appel lant. 
Frank P. Prichard and John G. Johnson, for appellee. 

Before SHIRAS, Circuit Justice, and WALES and GREEN, Di* 
trict Judges. 

SHIRAS, Circuit Justice. We are met at the threshold of this 
case with a motion to dismiss the appeal, on the ground that it is void, 
having been taken while a previons appeal to the suprême court was 
pending and undetermined. The linal decree of the circuit court was 
entered on January 26, 1896, and an appeal therefrom to the suprême 
court was taken and allowed on February 1, 1896. That appeal is 
still undisposed of, and, so far as we are informed, no motion to dis- 
miss the same has been made. The appeal to this court waa taken 
v.76F.no.4— 26 
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on April 29, 1896, within the time prescribed by law. If this motion 
to dismiss shonld prevail, it would be too late to take another appeal, 
even if the appeal to the suprême court should hereafter be held by 
that court to hare been improvidently taken. Tlie hardship tbus 
resulting would not of itself be a suiïicient reason why the motion 
should not bef granted ; nor can the inaction of the appellee in not at 
once moving to dismiss the appeal to the suprême court, and thus 
affording an opportunity to the appellant to take a timely appeal to 
this court, be deemed to estop the appellee from insisting on its prés- 
ent motion. But such resulting hardship may well warrant a refusai 
of the motion, unless it is quite clear that no other course is legally 
permissible. 

Undoubtedly, the principle contended for by the appellee, that a 
party cannot prosecute two appeals in the same case at the same time, 
may be conceded to be a gênerai one. But does the présent case fall 
within that principle? The record discloses that the appeal to the su- 
prême court was taken under section 5 of the act of March 3, 1891, up- 
on the proposition that the case is one "involving the construction or 
application of the constitution of the United States." The appeal to 
this court is based on the provision of the sixth section of the act. 
Should the suprême court décide that the case does not présent a con- 
stitutional question under the fifth section, and hence dismiss that ap- 
peal, it would f ollow that the appellant's proper remedy is by way of 
appeal to this court, under the sixth section. Does the fa et that the 
appellant took a void appeal to the suprême court defeat its right of 
appeal to this court? Or, in other words, is the act of 1891 to be con- 
strued as giving an appellant only an élection between an appeal 
under the fifth section and one under the sixth section? 

The question thus presented is a new one, and we do not feel dis- 
posed to lead the way in so construing the act of 1891 as to practically 
deprive suitors of the right to appeal under both' the flfth and sixth 
sections. And, of course, it is évident that, if appellant cannot take 
an appeal under the sixth section until the suprême court has decided 
the appeal under the ûfth section, the time prescribed by the statute 
within which the former must be taken would hâve elapsed. Our 
view is that the party seeking to appeal is not, by the terms and mean- 
ing of the statute, put to an élection between the remédies of the fifth 
and sixth sections, but has a right to raise a constitutional question by 
a resort to the suprême court, and to avail itself of the défenses per- 
missible under the sixth section by an appeal to this court. Of course, 
if the suprême court should hold that it has jurisdiction under the 
fifth section, that court will, in the case of a constitutional question, 
consider and décide the entire case (Chappell v. U. S., 160 U. S. 499, 16 
Sup. et. 397); and in that event no judgment of this court would be 
necessary. Should, however, the suprême court décide that it has no 
jurisdiction to entertain the appeal, this court will be left free to act 
under the sixth section. Congress was, of course, well aware that, in 
the condition of the docket of the suprême court as it is and has been 
for years past, the hearing and détermination of an appeal to that 
court could not be had within the time flxed for an appeal to this 
court; and we are unwilling to suppose that a delay so occasioned was 
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intended to operate as a déniai to the party of its rigMs under the 
sixth section. 

We think the case of McLish v. Roff, 141 U. S. 661, 12 Sup. Ct. 118, 
relied on by the appellee, is not inconsistent with this view. The 
appeal there was under the first clause of the flfth section, raising the 
question of the jurisdiction of the circuit court; and the writ of error 
was sued ont to the suprême court before final judgment. It was held 
that the question of the jurisdiction of the circuit court could only be 
raised by electing to hâve such question certifled to the suprême court, 
where that question only would be considered. The language of the 
court must be read in view of that single question. The présent case 
is one arising under other clauses of the âfth section, whereby are 
raised questions involving the construction or application of the con- 
stitution of the United States, and which, by the terms of the statute, 
are for the sole and exclusive jurisdiction of the suprême court. That 
this is the true reading of that décision appears from its statement 
that the act "provides for the distribution of the entire appellate 
jurisdiction of our national System between the suprême court of the 
United States and the circuit courts of appeals therein established, 
by designating the classes of cases in respect of which each of those 
two courts shall respectively hâve jurisdiction. But, as to the mode 
and manner in which thèse revisory powers may be invoked, there is, 
we think, no provision in the act which can be construed into so 
radical a change in ail the existing statutes and settled rules of prac- 
tice and procédure of fédéral courts as to extend the jurisdiction of the 
suprême court to the review of jurisdictional cases in advance of the 
final judgments upon them." 

The motion to dismiss the appeal is overruled, and the cause is con- 
tinued to await the resuit of the appeal to the suprême court. 



REINHART et al. v. McDONALD, State Treasurer. 

(Circuit Court, N. D. California. August 17, 1896.) 

No. 11,915. 

1. Jurisdiction op Fédéral Courts— Enjoining Collection ov State Taxes. 
Wtiere a state bas provided for suits against its treasurer for taxes 
claimed to be Illégal (Pol. Code Cal. § 3669), such a suit, even If it be con- 
sidered as a suit against the state, may be brought in a fédéral court 
when other jurisdictional facts exist, although the statutory provision may 
only apply to suits in tlie state courts. 

3. CONSTITUTIONAL LaW— TAXATION— SiTUS DP RaILROAD ROLLING STOCK— IN- 
TERSTATE Commerce. 

It is DO objection to the imposition of a state tax upon railroad rolling 
stock used partly within the state that the same is engaged as a vehicle of 
Interstate commerce, or that its légal situs is in another state or terrltory, 
where taxes on it hâve been paid. 

3. Same. 

The constitution of California, which provides that "ail property of the 
state not exempt under the laws of the United States shall be taxed,'' 
etc., and déclares that "property," as hère used, includes moneys, crédits, 
etc., "and ail matters and things, real, personal and mixed, capable of 
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prlrate ownership," applies to and Includes rolling stock used partly In 
the State, but belonging to a corporation of another state, whose property 
Is operated under a lease. 

This was a suit by J. W. Eeinliart and othera, receivers of At- 
lantic & Pacific Eailroad Company, against J. R. McDonald, treas- 
urer of the state of Calif ornia, in respect to certain state taxes upon 
rolling stock, which plaintiffs claim to be illégal. 

0. N. Sterry and E. S. Pillsbury, for plaintiffs. 
W. F. Fitzgerald, Atty. Gen. Cal., and W. H. Anderson, Asst. 
Atty. Gen. Cal., for défendant. 

McKENNA, Circuit Judge. Th.e allégations of the complaint in 
this action are that the Atlantic & Pacific Eailroad Company, of 
which the plaintiffs are the receivers, is the lessee of a certain Une 
of railroad situated in the state of California, known as the South- 
ern Pacific Eailroad Company; that, in the opération of such rail- 
road, it was equipped with 89 cars and locomotive engines, of the 
value of 156,810, which rolling stock it had in use and opération 
at ail times along the line of its road; that ail of said rolling stock 
has been assessed, and the tax thereon collected, in the territory 
of New Mexico; that the said rolling stock was used in inter state 
commerce carried on between the states of Illinois and California; 
that the railroad leased from the Southern Pacific Company as 
af oresaid was assessed by the state board of equalization to said 
Southern Pacific Eailroad Company, and the assessment of said 
railroad, including the pro rata share of the entire rolling stock of 
the Southern Pacific in California, being levied thereon, was paid. 
The action is brought against the treasurer of the state of Califor- 
nia, in accordance with section 3669 of the Political Code, which 
enables suit to be brought against the treasurer of the state for 
taxes claimed to be illégal. The défendant demurs to the com- 
plaint, on the ground of want of jurisdiction of the court to main- 
tain the action, and also on the ground that the complaint does not 
state a cause of action. 

The principal point made on the first ground of the demurrer is 
that the suit is essentially one against the state of California, and 
that such suit cannot be maintained against the state without its 
consent, and that the consent given in section 3669 of the Political 
Code is of suit brought only in the state courts. The view that 
this is a suit against the state is presented by the attorney gênerai 
with great strength and plausibility. But, even if the contention 
be true, I think it is a fair déduction from the authorities, as from 
principle, that, 'the right of suit against the treasurer of the state 
being given, it may be brought in the fédéral courts when other 
grounds of jurisdiction exist, as they do in this case. I do not think 
it is necessary to review the cases. They are very numerous, and 
the care of counsel has cited ail of them. 

The daim of exemption from taxation of the property described 
in the complaint is based on the following grounds: First, that 
the property is engaged in Interstate commerce; second, that its 
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sîtus îs New Mexico, where taxes on It hâve been paid ; thîrd, that 
the Atlantic & Pacific Eaiiroad Company ig not the owner of the 
raiiroad, and, under the constitution of the state of California, the 
roUing stock can only be assessed to the owner of the raiiroad. 

The flrst two grounds are answered by the cases of Marye v. 
Raiiroad Co., 127 U. S. 117, 8 Sup. Ct. 1037, and PuUman's Palace- 
Car Co. V. Pennsylvania, 11 Sup. Ct. 876. 

The constitution of the state of California provides as follows: 

Section 1, art. 13: "Ail property of the state, not exempt under the laws 
of the United States shall be taxed In proportion to its value, to be asceP' 
tained as provided by law. The word 'property,' as used In this article and 
section, Is hereby declared to include moneys, crédits, bonds, stocks, dues, 
franchises, and ail other matters and things, real, Personal and mixed, capable 
of private ownershlp." 

Section 10, art. 13: "• * • The franchise, roadway, roadbed, rails, and 
rolling stociJ of aU railroads operated In more than one county In this state 
shall be assessed by the state board of equalization, at their actual value, 
and the same shall be apportioned to the counties, citles and counties, cities, 
towns, townships, and districts In which such railroads are located. In propor- 
tion to the number of miles of railway laid In such counties, citles and coun- 
ties, citles, towns, townships, and districts." 

Thèse provisions seem to need no interprétation. The flrst sec- 
tion is 80 comprehensive that it can only be deflned in terms of it- 
self ; and it certainly embraces — as it exactly and carefully says it 
embraces — ail matters and things "capable of private ownership." 
Section 10 provides a means for the assessment of certain kinds 
of those things, and it was said by the suprême court of California 
in People v. Sacramento Co., 59 Cal. 325, to be self-executing. But 
It is urged by the plaintiff that there must be a union of them in 
the same ownership, as a condition of assessment. This view is 
Bupported by an ingénions and puzzling argument, aided (or ap- 
parently aided) by some remarks of Justice Harrison in People v. 
Central Pac. R. Co., 105 Cal. 587, 38 Pac. 907. The learned jus- 
tice said: 

"The franchise Is a unit, and can be transferred only as a unit, and the 
rolling stocli has no particular situs in any county, but, in connection wifh 
the roadway and roadbed, is essential for the enjoyment of the franchise, 
while the whole — the franchise, roadway, roadbed, rails, and rolling stock— 
oonstitute an entirety incapable of division." 

The question and circumstances of that case were différent from 
those of the case at bar. In that case the question before the court 
was the constitutionality of certain provisions of the Political Code 
of the state, making a class of railroads operated in more than one 
county. To sustain this classification, it was necessary for the 
court to find, and the court did flnd, a différence in the condition of 
property which had situs (if I may so speak) in many counties, 
as the franchise, or situs in no particular couoty, as rolling stock. 
The constitution clearly made a class of certain species of prop- 
erty, and, besides, it was equally clear that, if delinquent taxes 
were attempted to be collected on such property as on other prop- 
erty, embarrassments would necessarily arise. How, indeed, in the 
ordinary way, could the taxes be realized? How a sale or transfer 
be made in any particular county for its share of taxes apportioned 
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under the constitution? It was truly said: "Even if the roadway 
within tlie county could be described, there could be no apportion- 
ment to the several counties of the franchise, or of the rolling stock, 
which could serve as a description or be capable of transf er." Their 
value, or the value of either, could be apportioned, and the taxes 
recovered, by the action directed by section 3670 of the Political Code 
to be broùght by the controller in the name of the people of the 
State to collect the taxes upon property assessed by the state board 
of equalization. It was to illustrate this embarrassment, not to 
express a principle (neither necessary to his reasoning nor to the 
points involved), which might exempt some of the property of the 
state from taxation, that Justice Harrison used the language he 
did. 

It is further urged against the legality of the taxes that the pro- 
visions of the constitution apply only to Galifornia railroads, and 
for this the case of Marye v. Railroad Co., supra, is relied on. The 
case was based on a bill in equity filed by the Baltimore & Ohio 
Eaiiroad Company against the taxing ofiScer of the state of Vir- 
ginia, for the purpose of enjoining him from selling certain engines 
and cars, the property of the complainant, for the payment of a tax 
alleged to hâve been illegally assessed thereon. There was a de- 
cree in the circuit court granting the relief prayed for, from which 
the appeal was prosecuted. The Baltimore & Ohio Eaiiroad Com- 
pany was a corporation organized under the laws of Maryland, and 
a citizen thereof, by virtue of whose charter its rolling stock was 
exempt from taxation. The line of its road did not at any point lie 
in the state of Virginia. It, however, connected with certain roads 
belonging to corporations incorporated by varions acts of the lég- 
islature of Virginia. In the statement of the case, the court said: 

"The act of the gênerai assembly of the state of Virginia under which the 
assessment and collection of thèse taxes were sought to be justifled is con- 
talned in section 20, c. 119, of the Acts of the Virginia Législature, Session 
of 1881-1882, being part of the taxing laws of the state originally enacted in 
1870 and 1871, and continued with aœendments to the présent time. The 
materlal part of the act applicable to this case was as follows: '19. Eveiy 
railroad and canal Company not exempted from taxation by virtue of its 
charter shall report annually on the flrst day of June, to the audltor of pub- 
lic accounts, ail of its real and Personal property of every description, as 
of the flrst day of February of each year, showing particularly in vvhat county 
or corporation such property is located, and classlfying the same under the 
foUowing heads; First. Eoadway and traek, or canal bed. Second. Dépôts, 
dépôt grounds and lots, station buildings and fixtures, and machine shops. 
Third. Real estate not Included In other classes. Fourtli. Rolling stock, in- 
cluding passenger, freight, cattle, or stock; baggage, mail, express, sleeping, 
palace and ail other cars owned by or belonging to the company; beats, 
machinery, and equipments; houses and appurtenances occupied by lock- 
gate keepers and other employés. Fifth. Stores. Sixth. Telegraph lines. 
Seventh. Miscellaneous property. Every such company shall report on or be- 
fore the flrst day of June of each year, the gross and net receipts of the 
road or canal for the twelve months preeeding the flrst day of February of 
each year, and In ail cases the report shall be so made as to give the data on 
which the same is made. If such road or canal is only in part within the 
commonwealth, the report shall show what part is within the commonwealth, 
and what proportion the same bears to the entire length of the road or canal, 
and shall apportion the receipts accordingly. The reports herein required 
shall be verified by the oath of the président or other proper offlcer. Upon 
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the receipt of every such report it shall be the duty of the audltor of public 
accounts to lay the same before the board of publie works, who shall, after 
thirty days' notice previously given to the président, treasurer, or other proiier 
offlcer, proeeed to ascertain and assess the value of the property so reported, 
upon the best and most rellable information that can be procured; and to 
this end shall be authorized and empowered to send for persons and papers 
should jt be deemed necessary. A certified copy of the assessment, when 
made, shall be immediately forwarded by the secretary of the board to the 
président or other proper offieer of every railroad or canal Company so as- 
sessed, whose duty it shall be to pay into the treasury of the state, within 
sixty days after the receipt thereof, the tax which may be imposed thereon 
by law. A company failing to'make such report, or to pay the tax assessed 
upon its property, shall be immediately assessed, under the direction of the 
auditor of the public accounts, by any person appolnted by him for the pur- 
pose, rating their real estate and roUing stock at twenty thousand dollars per 
mile; and a tax shall at once be levied on such value at the annual rate 
levied upon the value of the other property for the year. Such tax so levied, 
as well as the sum required to be paid upon the report hereinbefore men- 
tioned, if the same be not paid at the time provided herein, shall be collected 
by the treasurer of some county in which such company owns property, to 
whom the auditor may deliver the assessment or a copy thereof. The treas- 
urer may distrain and sell any personal property of such company, and shall 
pay the taxes into the treasury within three months from the time of the 
assessment, or a copy as aforesaid may be delivered to him. The compensa- 
tion of such treasurer to be the same as he reçoives for coUecting other taxes 
in his county or corporation.' " 

The case has a very strong resemblance to the one at bar, but it 
depended upon the interprétation of the Virginia statute, which is 
differently expressed, and has specializing provisions which are 
not found in the California constitution. It was upon thèse spécial 
provisions the opinion was based. Justice Mathews, speaking for 
the court, said: 

"The terms of the act, Indeed, include 'every railroad and canal company 
not exempt ed from taxation by virtue of its charter'; but that language, ac- 
cording to a gênerai rule of interprétation, must be confined to corporations 
deriving their authority from the laws of Virginia. It is apparent, also, from 
the other expressions contained in the law, as well as its whole purvlew, that 
it was intended to apply only to such domestic corporations as, in the case 
of railroad eompanies, were the owners of railroads and the property usually 
appurtenant thereto, lylng and belng within the state." 

The language of the California constitution is : 

"Ail property of the state, not exempt under the laws of the United States, 
shall be taxed in proportion to its value, to be ascertained as provided by law." 

The California constitution, therefore, applies to property with- 
out regard to its kind or ownership. It is only necessary that it 
should be "of the state." The limitations of the Virginia statute 
are not contained in the California constitution. 

The demurrer is sustained, with leave to plaintifls to amend with- 
in 20 days, if they shall be so advised; and the motion to dismiss 
is déni éd. 
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WAITE et al. v. O'NEIL et al 

(Circuit Court of Appeals, Sixtli Circuit. October 5, 1896.) 

No. 416. 

1. EqciTT JuRisDicTiON— Lbqai, Rbliéf. 

Complainant filed a bill for spécifie performance of covenants in a lease 
whereby, it was alleged, respondents became bound to restore part of the 
leased land, which was wastied away by a flood in the Mississippi river. 
In lieu of spécifie performance the bill prayed for damages for breach of 
the covenant, and also for a decree for ipstallments of rent due. Held 
that, though epeeiflc performance was refused, there was such a showing 
of équitable cognizance that the cause should be retained for the pui-pose 
of affording other relief, even purely légal in charaeter, if justifled by the 
proofs. 72 Fed. 348, afflrmed. 

2. Samb — Objections to Jurisdiction — Lachhs. 

If the bill be such that a court of equity may maintain and grant 
relief as at law, though denying the équitable relief prayed for, the case 
will not be dismissed because there is an adéquate and complète remedy 
at law unless the objection is taken at the earliest opportunity. 
8. Covenants in Lease— Impossibility of Performance. 

PlaintiÊE owned property extending 150 feet from a street to the Mis- 
sissippi river, the property being mostly on a blufC 60 feet above low-water 
mark, but a strip in the rear at the foot of the bluff being at times cov- 
ered by water. The lease covered the river front and lauding tliereon. 
An unusual flood, caused by the givlng way of government works further 
up the river, washed away this strip and so much of the blufC as to re- 
duce the deï>th of plaintiff's property to from 15 to 30 feet. The prop- 
erty eould bave been protected against the flood only by a comprehensive 
System of dlking, extending a distance of about 10 times the length of 
plaintiff's shore line. Held, that plaintifC was not entitled to speeiflc per- 
formance of covenants by the lessee to keep the roadway leadiug to the 
landing in repair, and to deliver up the premises "in good order and re- 
pair." 

4. Samb— Restorinq Damaged Property. 

The lease in terms eovered "the river front and landing In front of lots 
Nos. 1, 2, 3, and 4, block 1, South Memphis, with ample space for a road- 
way along the landing at ail stages of the water, and no more"; the 
leased premises "to be used by the lessee for mooring, storing, loading, 
and unloading coal, wood, and ice barges or boats." Held, that by cove- 
nants to deliver up the premises in good order and condition, and to keep 
the roadway along the landing in good repair, the lessees did not under- 
take to protect the lessor's land against injury caused by a sudden 
change of the cuixents of the river, of an extraordinary charaeter. 
6. Same. 

A provision of the lease prohibitlng altérations or repairs to the prem- 
ises wlthout the consent in writing of the lessor, and reserving to the lat- 
ter the right to make such repairs as should be necessary to the security 
or préservation of the premises, was sufficient to relieve the lessee from 
liability for fallure to build proteetive works. 

6. Liability for Rent — Destruction of Premises. 

Where a ''landing" whi«h is the subject of a lease is destroyed by the 
ravages of the water, the shore line being moved back so that the bank 
of the river, as it exists after the caving away of the land bas bèen ar- 
rested, is a vertical blufC, from 60 to 80 feet high, there is such a destruc- 
tion of the premises as to exempt the lessee from liability for rent. 

7. Samb— Eviction. 

The fact that in a lease of a landing the lessor reserves the right to make 
auch repairs as shall be necessary towards the security and préservation 
of the premises does not give her the right to construet works in the river 
to protect her property whiçh would make the use of the landing perilous 
and useless to the lessees, and such conduet will amount to an éviction. 
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Cross Appeal from the Circuit Court of the United States lor tte 
Western Division of the Western District of Tennessee. 

This is a bill in equity to enforce the spécifie performance of certain covenants 
in a lease, and for the collection of rents in arrear. The suit was begun in 
1886 by a WU filed by the complainant, as lessor, In the chancery court of the 
State, at Memphis, Tenn., and was subsequently removed to the circuit court 
of the United States by the complainant upon the ground that the défend- 
ants were ail citizens of a state other than Tennessee. After removal the 
cause was docketed and tried as an equity snit. A moition made upon final 
hearing by the complainant to bave the suit transferred to the law docket, and 
for a reformation of the pleadlngs, was disallowed. The subject-matter of the 
lease is described as "the river front and landing in front of lots number 1, 2, 
3, and 4 in block 1, South Memphis, with ample sipace for a roadway along the 
landing In ail stages of the water, amd no more. The said landing to be used 
by the sald lessees for the moorlng, storing, and unloading of coal, wood, and 
ice barges or boats." The lease began November 1, 1882, and was to continue 
until October 1, 1889. Eighty-three notes for $75 each were executed, one being 
payable each month dnring continuance of the lease. The rent notes, up to 
and including that due April 1, 188C, were pald at maturity. The notes falling 
due in May, June, July, and August, 1886, were due and unpaid when the 
bill was filed. The subséquent installments of rent fell due pending the suit, 
and, by a supplementai biU filed after expiration of the lease, relief was sought 
upon them. The prayer of the bill was for a spécifie performance of certain 
oovenants touching the repair and construction and préservation of the road- 
way mentioned in the lease, and for an account for waste resulting from the 
caving in of the bank of the river at the landing, and for a decree for rents past 
due. The défendants abandoned the premiees in April, 1886, elaiming that 
the "landing" referred to In the lease had been destroyed without their fault, 
and the lease thereby terminated. They further elaimed that aU possibllity 
of beneficially using the said landing, if otherwise available, was destroyed by 
the conduct of the lessor in aiding and abetting in the obstruction of aecess to 
the lessor's remainlng river front by the construction of certain sunken dikes, 
extending from the shore perpendicularly for several hundred feet, and ef- 
feetually preventing barges fTom being safely brought to the sihore line. 
Touching thèse défenses it is necessary to state certain other facts. The lessor 
owned four town lots, contiguous. Each had a width of 40 feet and a depth of 
150 feet. Thèse lots fronted on Tennessee strœt, which ran parallel with the 
Mississippi river, and were bounded on the rear by the river. Mrs. Waite had 
two résidences on thèse lots, fronting on and near to Tennessee street, and 
lived in one of them. The river bank was a high blufC of earthy materlal, 
known geologically as "loess." The height of this bluff above low-water mark 
was from 60 to 80 feet. Between the base of this bluff and the margin of the 
river at low water was a narrow "footing," along which the roadway men- 
tioned in the lease was malntain«d. Whother this footing, as it is called by 
the witnesses, was natural, or the resuit of an artifleial cutting away of the 
bluff, does not appear. Its materlal was identical with thîiit of the bluff, and 
it was as subjeet to caving by action of a strong current, and was under 
water when the river was at a high stage. This footing was the only basis 
for a road giving aecess to the river, and constituted the landing referred to 
in the lease, there being no wharf, dock, or pier whatever. The landing had 
long before this lease been used as a place for mooring and unloading coal 
barges. The manner in wMoh the imloading was done both before and after 
the lease is described by the witness C. B. Bi-yan as follows: "A long float 
was moored against the bank, on which the teams of C. B. Brj'an & Co. were 
driven, and tlie barges or boats of coal were on the outside of said float, and 
the coal thiown from those boats or barges into the carts, driven on the fioat 
as before stated. Then the teams were driven olï the float onto the roadway 
leading up from the river, and along and under the bank onto Beal street; 
thence up into the city. A lot of ground having a river front, belonging to the 
City of Memphis, which extended from the south of Linden street to Béai 
street, enabled G. B. Bryan &. Oo. to hâve a continuons way and outlet from the 
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float and barges moored In front of Mrs. Waite's property." Prior to May, 1886, 
thte landlng and roadway had been kept in proper repair, and In like condition 
to that in wliich It was at date of the leasè. Although prier to tliat montla 
there had been an oceasional cavlng in of tlie roadway, it bad not been serions, 
and the ravages of the river had been easily repaired. In the spring of 1886, 
and durlng the months of April and May, certain govemment works protecting 
Hopefleld point, above and across the river, gave way, by reason of the force 
of the current amd high stage of the river. The resuit was that an unoon- 
trollable current was thrown dlrectly against the river bank in front of Mrs. 
Waite's property, and the property eontiguous to hers above and below. 

This sudden and surprising change in the force and direction of the current 
of a swollen and mighty stream resulted in undermining the bluff, and causing 
it to fall down tu great masses. So destructive was the force of the flood that 
wihen the river fell, and the current somewhat abated, nothing remained of 
eomplainant's property but a narrow and ragged fringe from 15 to 30 feet in 
depth. Thla remnamt clinging to Tennessee street presented to the river an 
almost vertical bank from 60 to 80 feet above the ordinary stage of the river, 
its surface showing great cracks indicative of further caving. At its foot was 
deep water, against whiidh a strong and almost resistless current was beating. 
Agâinst this Irregular bluff it was dangerous to moor water craft, both be- 
cause further caving was plainly indicated, and because the force of the cur- 
rent was so great as to make It dangerous and impraotieble. The évidence is 
convlncing tJiat it was impraetlcable to eonstnict a footing at the base of the 
bluff for a new road. The remalning poi-tion of eomplainant's property was 
not deep eiiough to permit the cutting away of the bluff in such manner as to 
proteot a new road against the overbanging masses of the shattered bank. It 
was therefore ImiKfssible to reconstruot a practical and safe landlng upon her 
water front; for, without aecess to and from the public streets of the city, 
barges could not be there loaded and ilnloaded. To moor, land, or unload be- 
came Impossible when the landlng referred to in the lease was destroyed, and 
the bluff's footing earried into the river. To lie under a bluff that was caving 
in great masses was perilous and practically impossible, in view of tlie great 
current sweeping against it. Under thèse clrcumstances the lessees treated 
the lease as terminated, and found a harbor and landing elsewhere. Certain 
works subsequently constinicted in the river for the purpose of breaking the 
force of the current added to the unavailability of the lessor's remalning water 
front as eltbeir a mooring or landing place. Thèse works comslsted in a séries 
of large erlbs flUed wlth rock, and sunken in Unes perpendieular to the shore, 
and extending some 300 feet Iteyond low-water maïk. One cilb was sunken 
uiK>n top of another, the crest of the line belng at about bigh-water mark. 
Flve of thèse dikes were constructed along the river front. The distance be- 
tween each was about 300 feet. Until by accretion the water front of her 
shore property should be extended to the outer end of the dikes, aecess to the 
shore was so eçriously obsitructed by the présentée of thèse sunken eribs of 
rock as to be substantially impossible for such crafts as laden coal barges. It 
bas been contended that thèse dikes were constructed by the United State 
govemment as a part of its scheme of river and harbor improvement. We do 
not find this oooitention supported by the facts. It is true that some govem- 
ment material was used, and that the -n-ork was done under the plans and di- 
rection of Capt. S. S. Leech, of the engineer corps, and that the fleet and plant 
belonglng to the govemment had been used in the prosecution of the work. The 
enlerprise was, however, a private conception, and for the protectiou of pri- 
vate Interests imperiled by the sudden change in the current of the river. Tlie 
scheme was put on foot by a railroad eompany whose tracks oceupiod Tennes- 
see Street, which offered to subscribe $40,000 if private persons having in- 
terests likewise endangered would give half that amount. The emergency 
was a great one, and the secretary of war, under his discretiouary powers, 
allowed Capt. Leeeh to supervise the work and use the govemment fleet aud 
material in his charge. The enterprise was in ail its essentials a private mat- 
ter, for private purposes and benefits, and the fund used in doing the work 
was voluntaxily contributed by those whose interests were beneflted. That the 
complainant Mrs. Waite was one of those wbo actively aided and induced the 
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construction of thèse works Is elear on this record. It Is true that she feebly 
dénies that she agreed to contribute to the fund, but admits she approved and 
eneouraged the work. The weight of the évidence estaWishes that she uot only 
approved and eneouraged the scheme, but that she promised a large contribu- 
tion, which she has since retfused to pay. Upon thèse facts défendants insist 
that, If the lease was not terminated by the destruction of the landlng through 
the aotioD of the current of the river, they hâve been evicted as a necessary 
resuit of being excluded from the shore by obstructions in the river, piaced 
there through the aid and consent of the lessor. Upon final hearing the circuit 
court sustained the Jurisdlction, and held that the lease had not been ter- 
minated by the destruction of the landing or roadway menjtioned in the lease, 
and that the lessees oontinued liable for rents accruLng nntil the end of the 
term flxed by the lease, and gave judgment aecordingly. That court further 
held that the covenants of the lease touchlng the repair of the roadway, and 
agatost waste, had not been breaohed, and refused ail other relief prayed. 
Both parties hâve perl'ected appeals and assigned error. 

Wm. M. Randolph & Sons, for Charlotte H. Waite et al. 
Turley & Wright (Stephens, Lincoln & Smith, of counsel), for 
O'Neil & Ce. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge 

LURTON, Circuit Judge, af ter statîng the facts as above, delivered 
the opinion of the court. 

Nine years after this cause had stood at issue as an equity cause, 
and when being flnally heard, the défendants objected to the juris- 
diction of a court of equity upon the ground that the remedy at law 
was plain and adéquate, and moved to hâve the pleadings recast and 
the cause transferred to the law docket. This motion was denied up- 
on the ground that the case belonged to a class of cases where a court 
of equity might exercise jurisdiction; one object of the bill being to 
obtain the spécifie performance of an alleged coTenant obligating the 
lessees to construct and keep in good repair a roadway alonç the river 
bank, and by which access to the landing might be had. Although 
the court refused a decree for spécifie performance, or damages in 
lieu thereof, it does not follow that jurisdiction did not exist to hear 
and décide the contention that complainant was entitled to that re- 
lief. The resuit reached was in large part a conséquence of a con- 
struction of the covenants of the lease in the light of the peculiar char- 
acter of the thing leased, and of the extraordinary cause which had 
destroyed the roadway and landing which it was sought to hâve re- 
constructed under the covenants in question. A case was stated on 
the face of the pleadings which fairly and reasonably appealed to a 
court of equity as affording ground for applying for the extraordinary, 
though discretionary, remedy of spécifie performance, and required 
évidence and a patient hearing before détermination. Even though 
spécifie performance might be refused, yet the court might retain 
the case, and grant under the prayer for gênerai relief some other 
relief, as at law. The principle applyiag was well stated by the 
learned trial judge when he said: 

"If this bill be of that class often appearing, whether for spécifie performance 
or what not of other équitable appearanoe, in which a court of equity might 
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maintain ajid grant reWef as at law, although denylng the équitable relief 
which bas been pmyed for, tbe raie tbat the case would be dîsmlssed because 
tbere was an adéquate and complète remedy at law would net apply, unless 
It was taken at the earllest oppoitunity." 72 Fed. 354. 

This rule, considered and applied by this court in Reynolds v. 
Watkins, 22 U. S. App. 83, 9 C. C. A. 273, and 60 Fed. 824, seems to 
be as applicable hère as in that case. It is true that in that case, 
as well as in those upon which it is founded, the objection to the juris- 
diction was flrst taken in the court of appeals, or in the suprême 
court. Still the principle applying is so far the same as to require 
objection to be taken seasonably, and if, for fault in that regard, the 
trial court refuse to entertain the motion, and the case be one of a 
class OTer which a court of equity may, under proper circumstances, 
entertain jurisdiction, this court will not be readily moved to disturb 
the action of the lower court. The discussion of this question found 
in the opinion of the leamed trial judge is so full and satisfactory 
that we find no necessity of further élaboration. The objection to 
the jurisdiction must be overruled. 

The contention of the complainant is that the lessees were bound 
to protect her property against the ravages of the Mississippi river, 
and to this end were bound, if necessary, to construct in the river 
such a System of mattresses and dike work as that which subse- 
quently proved sufiScient to prevent further encroachment and caving. 
They say that, for failure to do this before the flood came, they must 
now compensate the lessor for ail the injuries wrought by the flood, 
or restore the property to the condition it was in when let, by specif- 
ically performing the obligation to keep the "roadway thereon" in 
repair, and the covenant which bound them to deliver the premises 
in "good order and repair," and "make good ail damages to said prem- 
ises, except the usual wear and proper use thereof." They further 
insist that défendants are liable for the covenanted rental to the end 
of the tërm. It is clear upon the proof that there is not enough 
left of complainant's property on which to construct and maintain a 
road. The grading necessary could not be done without cutting 
down Tennessee street. It is further made perfectly clear that no 
f>,mount of mattressing and diking done in front of complainant's 
•ots alone would hâve been of any avail. To protect her front from 
This sudden and uncontrollable current, it was essential that a com- 
nrehensive System of diking should be constructed, extending above 
and below her water front. Défendants had no right to occupy the 
riparian property of other abutters on the river, or obstruct access 
to their shore line by the works necessary to protect Mrs. Waite's 
loroperty. Her front only extended along the river for a distance 
of 240 feet. The protective work deemed necessary to protect the 
Éihore line, including Mrs. Waite, covered the river front for a dis- 
tance of 2,200 feet. Her landing and roadway had safely stood 
against the ordinary currents of the river for an indefinite time, and 
the bluff over the roadway had been unaffected, possibly for cen- 
turies. The usual abrasions of the shelf or footing along which the 
road ran had been easily repaired, and this roadway and landing, 
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confessedly in "good order and condition" when the lease was made, 
was preserved in like condition down to the sudden and unexpected 
change in the great carrent of the river resulting from the giving 
away of Hopefleld point, on the Arliansas shore, and above Memphis. 
The restoration of her property is physically impossible, and the 
prayer for spécifie performance must be refused. 

Is she entitled to an account for damages as for waste, or a judg- 
ment for rents accruing af ter the termination of the landing and road- 
way? Her claim for relief in one form or another, as well as for 
rent, is founded upon a construction of the covenants of the lease 
which we think eannot be supported. This lease appears to hâve 
been fllled ont on one of the usual blank forms sold by stationers for 
the leasing of lands and tenements, and contains the covenants proper 
to a common-law démise of improved premises. The covenants ma- 
terial to be considered are thèse: 

(a) "And the said first party [the complainant] covenants that she will keep 
and secure said second parties in the peaceful use and possession of said prem- 
ises durlng the time of this lease, unless default of payment of rent or other 
condition of this eontract be made." (b) "The second parties [défendants!, for 
and in considération of the use of said premises, agrée to pay said first party 
or her assigns the sum of $6,225, payable in 83 monthly installments." (c) 
"The second parties [defendantsi agrée to deliver up to said first party [com- 
plainant] or her assigna the .said premises, at the expiration of this lease, in 
good order and condition, and to make good ail damages to said premises, ex- 
cept the usual wear and proper use of the same, and to keep tiie roadway 
thereon in good repair," (d) "It is further agreed by the parties of the sec- 
ond part that they will, if necassary, coustnict at thelr own expense a roadway 
of beats, piling, or plank along the river front of said lots, and to construct 
the same without unneeessary digging of the ground on said lots, and to main- 
tain the same during the continuance of this lease. Said second parties stipu- 
late not to commit, but to prevent, waste." (e) "It is further agreed that no al- 
térations or repairs shall be done on any part of said premises by said second 
parties without the first party's consent in writing, under penalty of double the 
cost necessary to put the premises in the condition they were when leased to 
said second parties; and the second party sball not at any time remove any 
permanent repairs, improvements, additions, or fixtures put on said pi-emises, 
bu)t the flrst party shall liave and hold ail the same at the end of said lease. 
Said flrst party resen^es the right to make such repriirs at any time as are 
necessary to the security or preserviation of said premises." 

The line italicized in paragraph c and the whole of paragraph 
d were inserted by interlineation. 

The construction of ail grants, deeds, contracts, and leases mustt be 
made with référence to their subject-matter. As well observed by 
his honor, the trial judge, in the opinion flled ia this case, "The court 
ought to take into considération the circumstances attendant upon 
the transaction, the particular situation of the parties, and the state 
of the thing granted, and that every grant of a thing necessarily im- 
ports a grant of it as it actually exists, unless the contrary is pro- 
vided for." In the case of Doe v. Burt, 1 Ter m R. 703, it was said 
by Ashurst, J., "that the construction of ail deeds must be made with 
référence to their subject-matter, and it may be necessary to put a 
différent construction on leases made in populous cities from those 
made in the coantry." This language was quoted and approved by 
the suprême judicial court of Massachusetts in Stockwell v. Hunter, 
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11 Metc. (Mass.) 448-456, where the lease under considération was a 
démise of a cellar and basement in a liouse tliree stories in heiglit, the 
court saying: 

"The prlnclple authorized a construction of leases of lower or upper rooms, 
demised separately, in référence to the terminatlon or destruction of the In- 
terest, différent from that usutdly applied to leases of entlre buildings." 

And althougli the court in that case reaclied the conclusion that 
the lessee of a room or apartment in a building in which there were 
other rooms or apartments did take an interest in the adjacent land 
on which the building stood, yet the circumstances were so peculiar 
as to justify the inference that "the lessee's right of occupation of 
the land is an interest, for the time being, defeasible by the de- 
struction of the building by fire." In Winton v. Cornish, 5 Ohio, 477- 
479, the construction of a lease like that in Stockwell v. Hunter 
was under considération. Touching the meaning and intent of the 
agreement, the court said that "what passes depfends on the inten- 
tion of the parties, to be collected from the lease"; that "by the tenu 
'land' anything terrestrial may pass, but by any other term nothing 
else passes but what falls with the strictest propriety within the 
meaning of the term used." The lessee's interest in the land sup- 
porting the building was held to terminate when the building was 
destroyed. This lease was not an ordinary démise of land and ten- 
ements, but was a lease of "the river front and landing in front of 
loits numbers 1, 2, 3, and 4, block 1, South Memphis, with ample 
space for a roadway along the landing at ail stages of the water, 
and no more." This included no tenement, wharf, dock, or pier, 
for no such improvement existed, or had ever existed. The use to 
which the thing or interest leased was to be put is stated and de- 
flned. It was "to be used by the lessees for mooring, storing, load- 
ing, and unloading coal, wood, and ice barges or boats." Clearly, 
Mrs. Waite did not démise her lots, or any other interest than her 
rights as a riparian proprietor. Thèse leased rights were such as 
were appurtenant to her land on the shore, and would pass by a 
conveyance of those lots, as an appurtenance. Such an interest is 
not "land," in its full légal sensé, because land cannot be appurte- 
nant to land. Harris t. Elliot, 10 Pet. 25-54; East Haven v. Hem- 
ingway, 7 Conn. 202; Potomac Steamboat Co. v. Upper Potomac 
Steamboat Co., 109 U. S. 685, 3 Sup. Ct. 445, and 4 Sup. Ct. 15; 
Linthicum v. Ray, 9 Wall. 241. The rights of a riparian proprietor 
whose land is bounded by a navigable stream were defined in Yates 
V. Milwaukee, 10 Wall. 497-504, to be "access to the river from the 
front of his lot; the right to make a landing, wharf, or pier for his 
own use, or for the use of the public, subject to such gênerai rules 
and régulations as the législature may see proper to impose for 
the protection ôf the rights of the public, whatever those may be." 
In Lyon v. Fishmongers' Co., 1 App. Cas. 662, Lord Cairns describes 
such appurtenant riparian rights as "a form of enjoyment of the 
land, and of the river in connection with the land." In Potomac 
Steamboat Co. v. Upper Potomac Steamboat Co., cited heretofore, 
this' interest is described as not a seisin of the submerged land be- 
tween high and low water, but as "right of occupation merely, prop- 
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erly termed a 'francWse.'" 109 U. S. 685, 3 Sup. Ct. 445, and 4 Sup. 
et. 15. 

The subject-matter of this lease was not Mrs. Waite's land, or 
any interest in it other than that riparian right, franchise, or enjoy- 
ment which was appurtenant to her lots, and would pass by a deed 
conveying them. The "ample space for a roadway," "and no more," 
mentioned in the second paragraph of the lease, is fmther specific- 
àlly designated in the next paragraph as the "roadway thereon," 
and this "roadway thereon" the lessees undertook to keep in repair. 
This roadway was below high water, at base of the bluff, and was a 
mère incident to the right of mooring and loading and uuloading. 
It was the means of access to the landing or river; a way of neces- 
sity, without which the essential thing granted could not be enjoyed. 
The right to occupy or use this "road thereon," either as a means of 
access to or egress from the "landing," though an interest or right 
in land, was a mère right of use and occupation, defeasible by the 
destruction of the landing to which it was an incident. Constru- 
ing the covenants in the light of the peculiar property demised as the 
thing granted actually existed, it is not possible that the parties in- 
tended that the lessees should undertake the protection of Mrs. 
Waite's land on shore against the extraordinary périls from a sudden 
change of the currents of the Mississippi river, nor was any such 
péril within the reasonable expectation of the parties. This bluffy 
bank had stood in substantially the same condition for centuries. 
Its base was subject to such abrasion as was usual from high stages 
of the river, and to the extent that such ordinary tides might be 
guarded against, or its ravages repaired, the covenants may properly 
be held to apply. The event which operated to throw down the 
bluff and destroy her shore line as a landing, and eut off access to 
the river by the roadway at the base of the bluff, was one of those 
fortuitous ealamities which it is unreasonable to suppose was with- 
in the meaning of covenants appropriate to leases wherein lands and 
tenements are the subject of the démise. We are therefore in en- 
tire agreement with the learned trial judge in holding that "the 
parties did not intend anything more than that the lessees should 
keep the landing in such repair and condition of usefulness as was 
required for the uses to which they were to put it, and as then held, 
as against the ordinary destructive influences operating to abrade 
the bank or displace the appliances serving that use." That no such 
extraordinary works were to be constructed by the lessees as were 
ultimately found necessary to hold what remained of her shore line 
is not only évident from the intrinsic nature of the case, but is 
indicated by the provision of the lease prohibiting altérations or re- 
pairs to the premises without the consent in writing of the lessor, 
and by the right reserved to the lessor to make such repairs as should 
be necessary "to the security or préservation of the premises." As 
we hâve already seen, the mattressing and diking done to protect the 
fragment of her shore line efEectuaily destroyed access to the shore 
during the remainder of the term. It could not be expected that 
the bénéficiai use of the landing should be destroyed in order to 
guard it against caving, and if such protective works had been con- 
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Btructed by the lessees it is easy to conceive that the lessor would 
hâve sought to hold the lessees liable upon the covenant against 
waste, for having destroyed her landing and harbor by works which 
for many years were likely to make access to it perilous and imprac- 
ticable, 

Upon the remaining point for décision we find ourselves unable to 
agrée with the trial court, which held that the covenant to pay 
rent was not extinguished by the destruction of the property. In 
support of this position the opinion cites Tayl. Landl. & Ten. §§ 
329, 347, 360, 373, 386; 3 Kent, Comm. 465; Belfour v. Weston, 1 
Term E. 310; Ellis v. Sandham, Id. 705; Hallett v. Wylie, 3 Johns. 
44 ; Powler v. Bott, 6 Mass. 63 ; and the observation of Mr. Justice 
Gray as to the distinction between the rule of the civil and common 
Jaw in Vîterbo v. Priedlander, 120 U. S. 707-712, 7 Sup. Ct. 962. It 
will be found upon examination that thèse authorities correctly state 
the rule of the common law where lands are the subject of the démise, 
and the buildings or improvements are accidentally destroyed before 
the term ends. In such cases the destruction of buildings by lire, 
tempest, or flood does not discharge the covenant to pay rent, in the 
absence of a stipulation to that effect. The reason for this severe 
rule is that the land is deemed the subject of the démise, and the 
buildings a mère incident. If the land remained to the tenant after 
the buildings were destroyed, and he had a right to occupy and use 
it, his liability for rent, without abatement, was held to continue. 
To the authorities cited by the learned trial judge we may add 
Banks v. White, 1 Sneed, 613, a Tennessee case, in which the com- 
mon-law rule was held applicable to such leases. In view of the 
fact that rent is a compensation for the use of the thing demised, 
it has been regarded as a harsh rule, and contrary to natural jus- 
tice, that liability for rent should continue after the possibility of 
bénéficiai use had been destroyed by accident, and at an early day 
some of the judges struggled against its severity. Richards le Tav- 
erner's Oase, 1 Dyer, 56. Thèse early efforts to mitigate it were un- 
availing, and the rule was flnally settled as stated. Gates v. Green, 
4 Paige, Ch. 355; Fowler v. Bott, 6 Mass. 63. But the very founda- 
tion upon which the old rule was rested is removed if the subject- 
matter of the démise is destroyed. This exception is noticed by 
Justice Gray in his statement of tùe common-law rule in Viterbo v. 
Friedlander, when he adds, "unless at least the injury is such a de- 
struction of the land as to amount to an éviction." Where the sub- 
ject-matter of the lease is a room or an apartment in a building, and 
the building is destroyed, the lease is terminated, the interest of the 
tenant is at an end, and the covenant to pay rent extinguished. This 
rule is bottomed upon the fact that under such leases it is to be pre- 
sumed that the interest of the tenant in the subjacent land was to 
continue only so long as the subject-matter of the lease existed. This 
doctrine is well settled, and is clearly stated by Mr. Taylor in his 
admirable work upon Landlord and Tenant, at section 520. As 
stated by him, it has never been repudiated or questioned in cases 
where it was applicable, so far as our researches hâve extended, and 
bas been applied in many well-reasoned cases; among them, we cite 
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Winton v. Cornîsh, 5 OWo, 477; Kerr v. Merchants' Excliange, 3 Edw. 
Ch. 315; Stockwell v. Hunter, 11 Metc. (Mass.) 448; McMillan v. 
Solomon, 42 Ala. 356; Graves v. Berdan, 26 N. Y. 498. In the case 
at bar we hâve already determined that the subject-matter of this 
lease was the landing, as it existed at date of lease. A "landing^' 
implies a place where vessels can be moored and loaded or discharged. 
This landing was effectually destroyed by the ravages of the river. 
If the effect of the force of the current had been limited to merely 
moving the shore Une back, and the nevF shore Une had been sub- 
stantiaUy as useful as the old, it might well be held that the lease- 
hold continued in existence. But this was not the case. The bank 
of the river, as it existed after the caving had been arrested, was a 
vertical bluff, from 60 to 80 feet high. Against this a vessel could 
not be moored, and her cargo could not be discharged. The physical 
aspects of the river bank had been so changed, as a conséquence of 
the uncontrollable current of the river, that, although complainant 
continued to be a riparian proprietor, she no longer had a "landing," 
in the sensé in which the parties had used that term, nor was it pos- 
sible by reasonable effort to make a landing. The shallow fragment 
of her lot clinging to Tennessee street was insuffiicient in depth to 
permit the construction of a landing and roadway at its base. Aside 
from this, the construction of mattresses and dikes in front of her 
shore Une effectually destroyed safe access to her shore Une from 
the navigable parts of the stream. It is true that she reserved the 
right to make such "repairs" as should be "necessary to the security 
and préservation of the premises." But this did not authorize the 
construction of works which wotild make the use of the landing perli- 
ons and useless to her lessees. The diking which was done was 
done with her consent, and legally by and through her procurement, 
in co-operation with others. This improvement operated to destroy 
the landing, if it can be said to hâve had an existence after the cav- 
ing of her bank had been arrested. In a légal sensé, her conduct 
amounted to an éviction. When the wrongful acts of a lessor upon 
or in regard to the leased premises are such as to deprive the lessee 
of the bénéficiai enjoyment of them, and the lessee in conséquence 
abandons the premises, it amounts in law to an éviction, without 
other évidence that the landlord intended to deprive the tenant of 
the possession. Skally v. Shute, lS2 Mass. 307. Where repairs are 
not ordinary, but of a character to deprive the tenant of the béné- 
ficiai enjoyment of the premises, they will amount to an éviction, if 
the tenant elects to abandon the premises. Hoeveler v. Fleming, 91 
Pa, St. 322. The défendants did not assent to the so-called "re- 
pairs." They foresaw that the effect would be to exclude them from 
the bénéficiai use of the river front, and made unavailing protest in 
order to save their rights. The decree must be alïirmed in so far as 
it refused a decree for waste or spécifie performance, and reversed 
in so far as it held défendants liable for rents. The costs of botla 
courts will be paid by complainants. 
v.76F.no.4— 27 
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FINE et al. v. MAYOE, BTa, OF CITT OF NEW YORK. 

(Circuit Coui't, S. D. New York. Angust 4, 1896.) 

DivBBSiON OF Wateb— PnELiitniAKT Injunction. 

Prelimlnary injunction to restrain the diversion of water from a river wlll 
net bô granted when it does not appear that sufacient water would not be 
left for plaintlffs' uses as ordinary riparian proprietors, nor that substantial 
injury woùld accrue, which could not he weil çompensated for at law. 

This was a suit by Samuel, Fine and othera against the mayor, 
etc., of cîty of New York, to enjoin the diversion of water from a 
stream. The cause was heard on a motion for preliminary injunc- 
tion. 

Stephen Q-. Williams, for plaintiffs. 
Francis M. Scott, for défendants. 

WHEELEE, District Judge. This cause has been heard on a 
motion for a preliminary injunction to restrain diversion to défend- 
ants' water supply of the water of one branch of the Byram river 
from that branch above where the river passes the plaintiffs' lands. 
It does not yet appear but that sufHcient water vrould be left in the 
river coming from this brandi and elsewhere for ail their uses as ordi- 
nary riparian proprietors; nor that any substantial injury would ac- 
crue, or any that could not be well çompensated for at law. Prentiss 
V. Larnard, 11 Vt. 135 ; Slate Co. v. Adams, 46 Vt. 496. Besides this, 
any intention of diversion of any of the water for about a year is 
denied; and within that time, with due diligence, the final hearing 
may be had. 

The suggestion that the damages be ascertained, and the allow- 
ance of an injunction be made çonditional upon their tender, can be 
more appropriately disposed of upon the hearing in chief than now. 
Motion denied. 



NEWTON et al. T. BAGLB & PHOBNIX MANUF'G CO. 

(Oircuit Court, N. D. Georgia. September 22, 1896.) 

Corporations— Receivebs' Ckrtipicatbs— Prioeitt of Liens. 

In the case of an insolvent prlvate corporation the court wlll not order 
receivers' certificates to be Issued for the purpose of ralslng money to pay 
Interest on the bonds of the company, thus displacing exlsting liens. 
Fanners' Loan & Trust Co. v. Grape Creelî Coal Co., 50 Fed. 481, fol- 
lowed. 

Ellis & Gray, for plaintiffs. 

Abbot & Cox and Tompkins & Alston, for défendants. 

Glenn, Slaton & Phillips, for receivers. 

NEWMAN, District Judge. This is an application by the de- 
fendant, the Eagle & Phœnix Manufacturing Company, asking the 
court to require the receivers to pay the July interest on the bonds 
of the company. By the terms of the mortgage or trust deed, 90 
days is allowed from the maturity of the interest before default will 
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occnr for its nonpayment If not paid within this time, thé right of 
the trustée to proceed to enforce the trust deed exista. It is per- 
fectly clear, from the gênerai report of the receivers as to the con- 
dition of the company's affairs, âled some weeks ago, as well as in 
their answer to the rule to show cause in this matter, that, if the 
money can be raised by them at ail for this purpose, it must be on 
receiTers' certificates having a lien on ail the property of the de- 
fendant company, and being prior in right to everything as to which 
the court would hâve the power to make them preferential. There 
are no funds in the hands of the receivers which can be used for 
this purpose, so far as has been shown. The company owes, accord- 
ing to the statement of its liabilitie.s made to the court by the re- 
ceivers, in addition to its bonded debt: Bills payable, $477,235.52; 
savings department, due depositors, |119,105.84; due on open ac- 
counts, secured and unsecured, $100,396.14; aggregating $696,737. 
The amount due depositors in the savings department is claimed to 
hâve priority over the mortgage bonds, and a large portion of the 
amount due by bills payable and open accounts is also claimed to 
be preferential, and to be entitled to payment before the bonds. How 
far the contention as to priority on the part of thèse creditors is cor- 
rect, caanot now be determined, but claim of priority is in the 
record. Now, the court is requested, for the purpose of paying 
the interest on thèse bonds, to issue receivers' certificates, wldeh, 
if they can be used to raise the money at ail, must be superior to 
the rights of any of the creditors by deposit certificates, bills payable 
on open accounts, as above referred to. For the court, by an or- 
der of this sort, to displace existing liens, would certainly be very 
doubtful as to its propriety, if, indeed, it would not be an entirely 
illégal act. The issuance of certificates in railroad receiverships is 
very largely on the ground of the public use of railroad corporations, 
— that of highways for travel; and the court will raise funds and 
allow the receiver to give his obligation for their payment in préf- 
érence to other debts, to carry into eiïect the public use for which 
the corporation was established. This reason would not apply in 
the case of a purely private corporation, such as the manufacturing 
company whose interests are now under considération. This ques- 
tion is discussed by Judge Gresham in the case of Fanners' Loan 
& Trust Co. v. Grape Creek Coal Co., 50 Fed. 481, and a brief quota- 
tion from the conclusion of the opinion will show the ténor of the 
décision. It is this : 

"ItLBtead of displaeing mortgages and other liens on the property of private 
corporations and natural persons, it is the duty of the courts to uphold and 
enforce them against ail subséquent Incumbrances. It would be dangerous 
to extend the power which has recently been exereised over railroad mort- 
gages (sometîmes wlth unwarranted freedom), on account of their peculiar 
nature, to ail mortgages." 

In this case, if the court acts as requested, it would create a lien 
prior in right to that of the savings bank depositors, and the creditors 
by bills payable and open accounts, for the purpose of paying the 
money raised on the certificates to bondholders, who, by the conten- 
tion of the other creditors, hâve a lien inferior to their équitable pref- 
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erence. No opinion is expressed, and, indeed, no opinion îs enter- 
tained, as to what the présent priorities are; but claims of priorities 
over the bonds are already made in interrening pétition by many of 
tlie creditors, and the matter is undetermined. 

Other objections hâve been suggested in argument to granting this 
pétition, but, in the view I take of the matter, as already expressed, 
it is unnecessary to consider them. It may be remarked, however, 
that from what has been stated it would probably be very difiScult 
to raise money at présent on receivers' certificates upon this property, 
or upon any other property in the hands of the court, even if ample 
authority should be granted the receivers for that purpose. I am 
exceedingly anxious, as has been stated several times from the bench, 
to do everything that can legitimately and rightfully be done to 
protect the stocIiholderS; and ail parties interested in this property. 
This pétition would be granted, therefore, if I could legally and 
properly do so. But, upon full considération and reflection, I am 
thoroughly satisfled that the order requested should not be passed. 

The question suggested in the argument as to whether, in case of 
the trustée proceeding in court to enforce the trust deed for default 
in payment of interest, the default can be cured, and the maturity 
of the principal avoided at any time before sale by the payment of 
interest, is not nOw decided. It will .be a matter for considération 
and détermination if, and when, the case reaches that stage render- 
ing such a décision necessary. The pétition must be denied. 



McCANNA & FKASBR CO. v. CITIZENS' TRUST & SURETY CO. OF 

PHILADBLPHIA. 

(Circuit Court of Appeals, Third Circuit, October 23, 1896.) 

No. 33. 

FOKEIGN CORPOBATIONS— COMPIilANCB WITH LoCAL LaWS— SURETT BONDS. 

A siirety bond taken as security for the conduct of an agent of a for- 
eign corporation whicb undertaljes to do business in Pennsylvania wlth- 
out complylng with the requirement of the secoiad section of Aet Aprll 22, 
1874, that a statement showing the title and object of the corporation, 
the location of its ofHcers, and names of its agents, etc., shall be flied in 
the office of the secretary of the commonwealth, is invalid. 74 Ped. 597, 
afBrmed. Thorne v. Insurance Co., 80 Pa. St. 15, and Johnson v. HuUngs, 
108 Pa. St. 498, followed. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

This was an action by the McCanna & Fraser Company against the 
Citizens' Trust & Surety Company of Philadelphia to recover upon a 
surety bond. 

John W. Shortledge, for plaintiff in error. 
David J. Myers, Jr., for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 
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BUTLEE, District Jtidge. The suit is on a surety bond given by 
the défendant to the plaintiff — the latter being a corporation of Wis- 
consin. The bond recites that the plaintiff bas appointed S. Ridg- 
way Kennedy its manager, and that he is to enter into its service 
accordingly in Philadelphia, and then stipulâtes that the défendant 
will reimburse the plaintiff to the estent of $7,000 for such pecuniary 
loss, if any, as may be sustained by said employer by reason of the 
dishonest)' of the employé, amounting to embezzlement or larceny, 
in connection with his duty as manager of the plaintiff 's business. 

An act of assembly of the commonwealth of Pennsylvania, ap- 
proved April 22, 1874, requires every foreign corporation undertaking 
to do business in the state of Pennsylvania to establish an office hère, 
and to appoint an agent for the transaction of business ; and the sec- 
ond section déclares that it shall not be lawful for any such corpora- 
tion to do any business in this commonwealth until it shall bave flled 
in the office of the secretary of this commonwealth a statement 
under the seal of the corporation and signed by the président and 
secretary thereof showing the title and object of the corporation, the 
location of its office or offices, and the name or names of its agent or 
agents, etc. 

The third section déclares that any person or persons, agent or 
agents, officer or employé of such foreign corporation who shall 
transact any business in this commonwealth without compliance 
with the provisions of the act shall be guilty of a misdemeanor, and 
on conviction thereof shall be punished by imprisonment, etc. 

The plaintiff did not comply with the second section, and conse- 
quently its business transacted hère was unlawful. The construc- 
tion and effect of the statute hâve several times been considered by 
the suprême court of the state (whose décisions in this regard are 
binding on us) and that court has held that the transaction of busi- 
ness in Pennsylvania by a foreign corporation, ûnder such^circum- 
stances, and ail contracte pertaining to it, are unlawful. In Lasher 
V. Stimson, 145 Pa. St. 30 [23 Atl. 552], it is said:. 

"ïhese terms are not onerous, or in eonfliot with any constitntional provision 
or rule of public policy. But tliey are clearly prohiftitoiy, and they indelibly 
stamp as unlawful any business transaction within tlie state, by a foreign cor- 
poration wliieh has not oompHed ■n-ith them. It is only by its observance of 
them that It can hâve a légal existence for business purposes within this juris- 
diction, or acquire contractual rights which our courts will recognize. Thorne 
V. Insurance Co., 80 Pa. St. 15." 

It will be observed.that the court in its construction adopts the 
principles of the case of Thorne v. Insurance Co., in which it was 
held that, when a foreign Insurance company has not complied with 
the act under which alone it is authorized to transact business in 
Pennsylvania, there can be no recovery by the company upon a 
bond given by its agent, with sureties, conditioned for paying over 
moneys of the company received by him. Johnson v. Hulings, 103 
Pa, St. 498, is to the same effect. Thus it results that the bond in 
suit mnst be regarded as taken to protect the plaintiff while engaged 
in prosecuting its business in violation of law. It is substantially 
a contract to protect the plaintiff against loss while engaged in vio- 
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lating the law. It requires no argument to demoustrate that such 
a contract is invalid, The point made by the plaintiff's counsel, 
that inasmuch as the appointment of the agent was lawful the bond 
taken as security for his conduct is not liable to the objection urged, 
is ingénions, but is not sound. The conduct contemplated relates 
to his prosecution of the uniawfui business stated. It is true that 
the défendant may not hâve known or supposed that the business 
would be undertaken without compliance with the statute. It is im- 
material, however, what the defendant's understanding was in this 
respect. It must be inferred that the plaintiff contemplated a dis- 
regard of the law from the beginning; inasmuch as he subsequently 
violated it. In any view that can be taken of the subject the fact 
remains that the plaintiff is seeking to enforce a contract entered 
into for the purpose of securing it in conducting a business f orbidden 
by law; and such a contract is necessarily void. 
The judgment is afflrmed with costs. 



STANDARD UNDERGROUND CABLE 00. v. DKNVER CONSOL. 
ELECTRIC CO. 

(Circuit Court of Appeals, Thlrd Circuit. October 26, 1896.) 

No. 3, September Terni, 1896. 

1. Tbiaii— Instructions— Provimok of Jdky. 

Where sufflclent évidence has been adduced upon which a flndlng may 
reasoùàbly be based, the court cannot wlthdraw the issue from the jury, 
but must requlre them to ascertaln from the évidence the truth as to the 
facts. 

3. Sale— Coi-iiATBBAL Warranty. 

Where a warranty Is part of a transaction of sale, no separate considéra- 
tion iâ.necessary to support It. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
The charge of the court was, in part, as follows: 

Thls Is a suit brought by the Denver Consolidated Electric Company, a 
corporation of the state of Colorado, against the Standard Underground Cable 
Company, a corporation of the state of Pennsylvania, to recover damages for 
the breach of an alleged guaranty or warranty of the capacity and working 
of certain cable for carrying an electrlc current underground. The plaintiff, 
the Denver Consolidated Electric Company, was forjned in the year 1889 by 
the consolidation of two previously existjng corporations in the state of Col- 
orado, namely, the Colorado Electric Company and the Denver Light, Heat 
& Power Company. The Denver Light, Heat & Power Company was organ- 
ized on May 7, 1887; the Colorado Electric Company, some years earlier. 
The plalntlfC Company, the Consolidated corporation, succeeded to ail the rights 
of eaeh of its constituent companies. The cause of action hère grows out of an 
alleged contract between the Denver Light, Heat & Power Company and the 
défendant, the Standard Underground Cable Company. The flrst question in 
the case Is whether the alleged contract between the défendant company and 
the Denver Light, Heat & Power Company was ever entered into. The plajn- 
tifiC allèges that that contract was entered Into. This the défendant dénies. 
Before the incorporation of the Denver Light, Heat & Power Company, the 
défendant company addressed a letter to Edward Rollins, as follows: 
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"Pittsburgh, Pennsylvania, April 5th, 1887. 
"Edward RoUins, Esq., Denver, Colorado— Dear Sir: Referring to our sev- 
eral conversations had wlthln the past few days regarding our lead cover and 
underground cable for electrlc light purposes, I beg to quote as foUows: 
[And Uere ensues a list of cables, numbered from 0000 to 18, with tbe priées. 
Then, aftgr quoting discounts, tbe letter proceeds:] The conductors are made 
of the best lalie copper, and are guarantied to be from 96 to 98 per cent, pure 
copper; from 0000 to No. 6, inclusive, belng made of four strands, and from 
No. 7 to No. 18, inclusive, being solid wire, ail being covered v?ith our heaviest 
Insulation and heaviest lead casing. Should you décide to order thèse cables 
for your underground electrlc work, we -will guaranty the same to earry your 
electric current to at least 2,500 volts, and we will give you a guaranty of 
the perfect worlîing of the cable, barring ail mechanical injuries, for a perlod 
of five years. Regarding the question of our réels, we will make spécial 
ones for the shipment of thèse cables, and charge you only the cost thereof, 
keeping It as light as possible. In guaranteeing the cable, we reserve the 
rlght to send a man to superintend the laylng of the. same, we charging you 
for his services." 

The plaintifC allèges, and claims to hâve produced évidence tending to show, 
that prior to the date of the letter some verbal communications with respect 
to underground cables took place between Mr. RoUins and the défendant Com- 
pany, and that Mr. RoUins at that time was acting for the projectors, who 
afterwards became the incorporators, of the Denver Light, Heat & Power 
Company. The défendant allèges, and claims to hâve produced évidence 
tending to show, that the officiais of the défendant company who had been In 
communication with Mr. RoUins had no knowledge whatever that he repre- 
sented other persons, or was acting for any one but himself, and, f urtber, that 
the proposition contalned in the letter of April 5, 1887, was made exclusively 
to Mr. RoUins Indlvldually. 

On the 8th of July, 1887, the Colorado Electric Company sent to the défend- 
ant company a télégraphie order for cable, as foUows: 

"Denver, July 8, 1887. 

"To the Standard Underground Cable Co., Pittsburgh, Pa.: Ship in car lots 
twenty-four thousand feet number naught, ninety-four thousand feet number 
one, seven thousand feet number two, seven thousand feet number three, 
three thousand feet number four, ail to be duplex. 

"Colorado Electrlc Company.'" 

Thls order was flUed by the défendant company, and bUls for the cable were 
made out against, and transmitted to, the Colorado Electric Company. Thèse 
bills were afterwards paid by the Denver Light, Heat & Power Company in 
its drafts on New ïork City. 

It appears that the cable was laid in the summer and fall of 1887. 
The défendant company, having reserved the right to superintend the 
laying of the cables, sent a man for that purpose. This man was 
recalled while the work was in progress, because of charges of in- 
competency, and the work was completed without defendant's super- 
vision. On January llth the Denver Light, Heat & Power Company 
addressed a letter to the défendant inquiring the effect' of the recall 
upon their guaranty. The answer of the défendant, through its vice 
président, wâs that the recall of the superintendent would not affect 
their agreement, but added, "Of course, it is understood that mechani- 
cal injuries are not warranted against, or any defect not attributable 
to the cable itself." The position of the plaintiff company is that, al- 
though the cable in question was ordered by the Colorado Electric 
Company, yet it was actually purchased by the Denver Light, Heat 
& Power Company, under and on the faith of the offer made in the 
letter of April 5, 1887, addressed to Edward Rollins. This the défend- 
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ant Company dénies. The défendant company maintains that it had 
no contractual relations with the Denver Liglit, Heat & Power Com- 
pany, that it did not know that company in the transaction, and that 
it sold the cable to the Colorado Electric Company simply upon the 
order of that company, without référence to the proposition that had 
been made to Edward Rollins on the 5th of April, 1887. 
The assignments of çrror were as f ollows : 

First. The court erred in its answer to the defendant's first point, which 
point and answer are as f ollows: "The letter of April 15, 1887, addressed by 
the Standard Underground Cable Company to E. W. Rollins was not a war- 
ranty, but only an offer to warrant. It gave rise to no légal obligation, unless 
accepted, and it could be aecepted only by E. W. Rollins himself. Answer. 
The court déclines to afflrm this point as a whole. The matter of acceptance 
is suflieiently covered by the gênerai charge." 

Second. The couit erred in its answer to the def endant's second point, which 
point and answer are as follows: "The plaintiff bas failed to establish by the 
évidence any coatract of warranty berween the Standard Underground Cable 
Compahy and the Denver Light, Heat & Power Company. Answer. This 
point is dieplined, and the question is referred to the jury as one of fact, un- 
der the instructions of the gênerai charge." 

Third. The court erred in its answer to the défendants third point, which 
point ànd answer are as follows: "The plaintiff has failed to establish by the 
évidence aijy purchase of cable by the Denver Light, Heat & Power Com- 
pany f roni the Standard Underground Cable Company, but has established 
such purchase by the Colorado Electric Company, a separate and distinct cor- 
poration f rom the Denver Light, Heat & Power Company. Answer. This 
point is declined, and the question is referred to the jury as one of fact, under 
the instructions of the gênerai charge." 

Fourth. Thé court erred in its answer to the defendant's fourth point, which 
point and answer are as follows: "Even if a warranty existed by the Stand- 
ard Underground Cable Company in favor of the Denver Light, Heat & Power 
Company, the défendant company, under the évidence, is not liable. Such 
warranty is void for want of considération. Answer. This point is dechned." 

Fifth. The court erred in its answer to the defendant's flfth point, which 
point and answer are as follows: "Even if a contra et of warranty existed be- 
tween the défendant company and the Denver Light, Heat «& Power Com- 
pany, it was avoided by the latter company's élection to lay the Une without 
the défendant company's supervision; and such avoidance could not be walved 
by défendant company after the completion of the contract, without a new 
considération, of which there is no évidence. Answer. This point is declined, 
in View of the évidence touching the défendant company's contemporaneous 
acquiescence." 

Sixth. The court erred in its answer to the defendant's sixth point, which 
point and answer are as follows: "Under ail the évidence, the plaintiff is not 
entitled to recover, and the verdict of the jury must be for the défendant. An- 
swer. This point is declined." 

John Dalzell, for plaintiff in error. 

I. N. Stevens and John S. Ferguson, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

DALLAS, Circuit Judge. The plaintiff below (défendant in 
error) sued to recover for breach of an alleged warranty by défendant 
respecting certain merchandise alleged to hâve been sold by the de- 
fendant to the plaintiff. The défense mainly relied upon was alter- 
natively presented. It was that the plaintiff was a stranger to the 
contract of sale to which the warranty was claimed to hâve been col- 
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latéral, or that, even if thé plaintifE was a party to the sale, yet ît 
could not recover because no contract of warranty was in fact coupled 
with. it. The issues thus arising were admittedly for détermination 
by the jury, unless, as the défendant insisted, no évidence had been 
adduced upon whicli a finding thereon in favor of the plaintifE could 
reasonably be based. The trial judge, being of opinion that there 
was such évidence respecting both questions, submitted them, under 
properly guarded instructions, to the jury, and it is this action of the 
court which is complained of in the flrst three spécifications of error. 
The circumstances of the case were peculiar, and the évidence, oral 
and docump'^tary, as to warranty, and as to who were the real parties 
to the sale, and to the warranty if there was a warranty, was some- 
what complicated; but that there was suificient évidence upon thèse 
issues to support a verdict for the plaintiff our examination of the 
record has fuUy satisfled us. This being so, it follows that a re- 
fusai to allow the jury to pass upon them could not bave been justi- 
fled, and that the learned judge was therefore right in declining to 
aflarm the flrst three points of the défendant below, and in requiring 
the jury to ascertain from the évidence the truth as to the f acts which 
by those points was assumed to hâve been conclusively established 
in accordance with the defendant's contention. 

The fourth spécification rests upon the postulate that there was 
no contract of sale between thèse parties, and if this hypothesis could 
be accepted the question presented would be a serions one, for we do 
not doubt that a warranty, if independently given, and not as col- 
latéral to a contract of sale, does require a distinctive considération 
for its support. But where the warranty shown is, as in this case, 
part of a transaction of sale, no separate considération is necessary. 
Morris v. Fertilizer Co., 12 C. C. A. Si, M Fed. 55. 

The fifth spécification of error is not sustained. The évidence of 
the defendant's acquiescenee in the laying of the electric line in ques- 
tion without the defendant's supervision, precluded the court from 
charging as was requested by the fifth point submitted on behalf of 
the défendant. 

The sixth and last spécification has been sufîiçiently disposed of by 
what has been said with especial référence to those which précède it. 
The judgment is afSrmed. 



DE CASTRO V. COMPAGNIE FRANÇAISE DU TELEGRAPHE, DH 
PARIS A NEW YORK. 

(Circuit Court, S. D. New York. September 24, 1896.) 

1. Spécial. Appearance— Motion to Bet Aside Sbhvicb— FoBEiGif Corpoba- 

TIONS. 

A foreign corporation appearing in an action for the sole purpose of mov- 
Ing to set aside service of summons upon it, and stay proceedmgs, does not 
thereby waive the objection that it had ceased to do business In the state 
prlor to such service, had no property witliin the jurisdictlon of the court, and 
hence could not properly be found for service. 
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S, ,, Same. ■ . , , ;■ ? . ' 

A foreign corporation MIch has ceàsed to do business withtn a state can- 
nôt be "found" thereih, so that gênerai service may be effected upon It, 
! ûierely because it bas property wlthin tbè jurisdiction of the court. 

This y?as an action by Hector De Castro against the Compagnie 
Française du Télégraphe, de Paris à New York, a foreign corpora- 
tion. Défendant appeared for thé purpose of moviag to set aside 
the service of the summons, and to stay ail proceedings. 

Edward K. Jones, for the motion. 
Eugène C Kremer, opposed. 

LACOMBE, Circuit Judge. Since it appears that, for some time 
prior, to the service of the summons, défendant, a foreign corpora- 
tion, had ceased to do business in this state, and had no property 
within this jurisdiction, it could net properly be found hère for 
purposes of service. Inasmuch as the défendant has not appeared 
generally in the action, but only for the purpose of moving to set 
aside the service of the summons, and to stay ail proceedings, it 
has not waived this objection, and is entitled 'to an order setting 
aside service of the summons. 

On Motion for Reargument. 
(October 15, 1896.) 

The additional affldavits presented on this motion for reargument 
do not make ont a state of f acts differing in essential particulars 
from that on which the order was made. That property is hère 
is not material, since no effort was made to acquire jurisdiction of 
the défendant through its property, by attachment or similar pro- 
cess. When it is questioned whether or not a corporation is to be 
"found" within a fédéral district, so that gênerai service of a sum- 
mons can be effected upon it, and not merely such qualified service 
as will affect only such property as it may hâve within the district, 
the test to be applied is whether or not it is doing business within 
the district. When it begins to do business hère, it comes hère; 
while it continues to do business, it remains; and, when it flnally 
ceases to do business, it départs. It has been held by the suprême 
court that service upon an offlcer of a nonresident corporation, who 
is temporarily within the state, is not sufHcient to give jurisdiction 
of a foreign corporation not doing business within the state, al- 
though a state statute, as interpreted by the highest court of the 
state, expressly authorized such mode of service. Goldey v. Morn- 
ing News, 156 U. S. 518, 15 Sup. Ct. 559. It is not easy to see how 
the mère refusai of the state ofiflcers to revoke a désignation for 
purposes of service, made while the corporation was in business 
hère, will operate to prolong indefinitely the original désignation 
long after the corporation may hâve departed. Tliere are no new 
facts bearing on the subject of defendant's "doing business" hère at 
at the time of service, and the motion for reargument is therefore de- 
nied. 
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NEWARK CITÏ ICB CO. V. FISHER. 

(Circuit Court of Appeals, Thlrd Circuit. October 23, 1896.) 

No. 28. 

CoNTKACT op Sale— Damages fok Breach. 

The measure of damages for refusing to aceept and pay for the subject 
of a contract of sale is the différence between the contract priée and the 
market value at the time when it should hâve been accepted, less expenses 
whlch the seller was saved by such refusai. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

This was an action by Fred S. Fisher against the Newark City Ice 
Company for breach of contract for the sale of ice. In the circuit 
court judgment was given for défendant, and the plaiutiff appealed. 
That judgment was reversed and the case sent back to the circuit 
court for assessment of damages. 10 C. C, A. 546, 62 Fed. 569. 
From such assessment défendant brings error. 

R. V. Lindabury and John O. H. Pitney, for plaintiff in error, 

Roger Foster, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

BUTLER, District Judge. This is the second time this case has 
been hère. On the first, two questions were involved: Is the ice 
Company liable? If it is, for how much? We disagreed with the 
circuit court respecting the first; and being without sufficient évi- 
dence to détermine the second, we sent the case back, with direc- 
tions to hear further testimony and ascertain the damages, in accord- 
ance with suggestions then made. It is now hère on alleged errors 
committed in ascertaining the damages. The assignments are nu- 
merous; but we deem it unnecessary to discuss them. They ail re- 
late to the measure of damages applied. It is sufficient to say that 
none of them can be sustained. The measure is in strict accordance 
with our former suggestions. We then believed it to be right, and 
we beliêve so still. The plaintiff's loss by the defendant's failure 
to aceept and pay for the ice, was the loss of such profits as he would 
hâve realized if the ice had been accepted and paid for; and thèse 
profits consist of the différence between the contract price and the 
value of the ice in the market at the time when it should hâve been 
accep^ted — less the cost of loading, which the plaintiff was saved 
by the refusai to aceept. That the plaintiff had the ice ready for 
delivery was decided when the case was first hère. Whether he had 
it in actual possession or under control by contract with others, is 
unimportant. In the latter contingency the nature of the contract 
does not concern the défendant; presumably the plaintiff was re- 
quired to take the ice or respond in damages, as the défendant is be- 
ing required to do for its failure to take. We fully agrée with 
the circuit court in its response to the defendant's requests to find, 
on which the alleged errors are principally founded, and need not add 
anything to what is there said in vindication of its ruliags. 

Tlie judgment is afflrmed. 
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PEARSOL et al. v. MAXWELL et al. 

(Circuit Court of Appeals, Third Circuit. October 5, 1896.) 

No. 1, Sept. Term, 1896. 

WiiiLS— TïCHNicAii WoKDs— Iktent— 'Pbesumption. 

Téstator devlsed a certain estate, "to hâve and to hold to the said B, 
and tie heirs of her body," foUowed by a provision that, if any of the 
chiidrén of E. should marry into a certain family, the share of the child 
or children so marrying should go to the other children. Held, (1) that 
E. took an estate tail, the presumption being that the words were used 
in their technical sensé; (2) that the proviso as to the children did not 
présent such an unequivocal intent to limit B. to a life interest as to 
rebut such presumption. 68 Fed. 513, aflirmed. 

In Err.or to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Edtvatd Oampbell, for plaintiffs in error, 
William Gr. Guiles, for défendants in error. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

DALLAS, Circuit Judge. The case of the plaintiffs in error resta 
upon their contention that by the will of Samuel N. Crawford there 
was vested in the Children of Edith Pearsol an estate in remainder 
in the land in dispute upon détermination of an estate for life in 
the said Edith Pèarsol ; but the conclusive answer to this contention 
is that the estate devised to Edith Pearsol is an estate of inheritance, 
and not' for life only, and that no interest or estate whatever was de- 
vised to her children. The quantity of the estate which Edith Pear- 
sol was tp take was defined by the words, "to hâve and to hold to the 
said Edith Pearsol and the heirs of her body," and that thèse words, if 
alone considered, created an estate tail, is hornbook law. The learn- 
ed counsel: for the plaintiffs has, however, strenuously insisted that 
the légal significance of technical words will not prevail against the 
true intent of a téstator as disclosedby his entire will, and especially 
by its latest dispositions, which, when in conflict with any preceding 
part of it, are to be given controlling effect. Thèse gênerai prin- 
ciples need not be questioned, — ^when correctly understood and rightly 
applied, they are unquestionable, — ^but they are not determinative 
of the présent controversy, for the reason that, even in a will, the 
presumption is that technical words hâve been used in their technical 
sensé, and this presumption cannot be rebutted otherwise than by 
showing an unequivocally expressed intent to use them in some 
other sensé. The only dispositive provision of Samuel N. Crawford's 
will affecting this land devises an estate tail to Edith Pearsol, and 
we are asked to infer or imply an inconsistent devise to her children 
because the téstator, towards the end of his will, declared that none 
of the family of his uncle, Joseph Crawford, should receive any bene- 
ât from his (testator's) estate, and more especially because the devise 
to Edith Pearsol is f ollowed by thèse vords : 

"Provided, however, that the children of the said Edith Pearsol do not 
marry or be given in marriage to any of the children of my uncle Joseph 
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Crawford, or to any of his gyandchildrcn or great-grandchildren, or to any 
other lineal descendant of the said Joseph Crawford; but, should any of the 
chlldren of the said Edith Pearsol marry any of the descendants of the said 
Joseph Crawford, the share of my estate, of he, she, or they so marrying 
as aforesaid, shall go to and tiecome vested In the other ehild or children of the 
said Mith, share and share alike." 

We cannot say that this language discloses an intent (it certainly 
does not plainly do so) to use the words "heirs of her body" as mean- 
ing precisely the same thing as the words "for her life only, and, 
npon her death, to her children." If the latter words had been used, 
the children of Edith Pearsol would hâve taken as purchasers, and, 
of course, subject to the provision immediately under considération. 
But it is not unlikely that the testator supposed that by giving to 
the mother an estate of inheritance the same children would become 
entitled as heirs, and so be equally subjected to its opération. But 
we will not enlarge upon this subject To do so would be to involve 
ourselves in a maze of conjecture into which the law wisely forbids 
us to enter. We are not at liberty, nor inclined, to ascribe to a 
testator an intent to do what he has not donc, and to nullify what he 
has done, merely because he has made it possible to suspect, but not 
to clearly discern, that, if he had fuUy appreciated ail the effects of 
his will as he expressed it, he would hâve expressed it differently. 
The conclusion we hâve reached is further supported by several mat- 
ters contained in the will to which we do not deem it necessary to 
particularly ref er. They hâve been sufQciently and satisf actorily 
discussed in the opinion filed by the learned Judge of the circuit 
court The judgment is afflrmed. 



KANSAS CITY. FT. S. & M. B. CO. v. MORGAN. 

(Circuit Court of Appeals, Sixth Circuit October 5, 1896.) 

No. 407. 

1. JODGMBNT— CONCLDSrVENESS— InFANCY-, 

An infant who sues by his next friend Is as much bound by the judg- 
ment of a court having jurisdiction of the parties and subject-matter as if 
of full âge. 

3. Samb^Collatbral Attack. 

Plaintiff sued défendant for négligence which caused the loss of his 
leg. Défendant pleaded in bar a iudgment obtamed in favor of plaintifC 
for the identical cause in a former suit prosecuted by plalntiff's father as 
his next friend. Plalntiff replied that at the time the alleged judgment 
was obtained he was a minor; that his father, an Ullterate man, agreed 
with défendant to accept ÇlOO as full settlement for injuries to plaintifC; 
that the suit and judgment were simulated and pretended, being instituted 
by advice of defendant's counsel, and it was in fact no judgment. Held, 
that thèse allégations, even if conceded to be a légal fraud, could not be 
set up in a collatéral attack upon the judgment 
8. Same— Faite and Crédit. 

The fédéral courts are bound to glve the judgments of state courts the 
eame faith and crédit which the courts of another state are bound to 
give them. Pennoyer v. NefC, 95 U. S. 714, cited. 

4. Bamb— Parol or Extrinsic Evidence to Contbadict Record. 

Fédéral courts ean détermine whether or not a state court had jurisdic- 
tion of the parties to or subject-matter of a cause in which It has rendered 
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Judgment, and for thls purpose may look beyond the record and hear 
other évidence, but It cannot be showii by paroi or extrinsle évidence that 
the subject-matter In the record was not that whleh wa« adjudicated. 

In Error to the Circuit Court of the United States for the West- 
ern District of Tennessee. 

The plajntlff below, C. H. Morgan, eued the défendant below in the circuit 
court of Shelby eounty, Tenn., in March, 1895, for négligence which occurred 
In November, 1891, and whlch négligence le alleged to be the direct and prox- 
Imate cause of an injury to the plalntiff, by reason of which his leg was am- 
putated. The neglect alleged upon the part of the railroad company was 
the f allure to fumish a safe and suitable swltch engine. The plalntiff, Mor- 
gan, was employed by the railroad company as a switchman in its yard 
at West Memphis, and it Is alleged that the company fumished for work in 
said yarà a defective and whoUy unsultable and unsafe swltch engine, and 
one dangerous to the Uves of its employés; that the engine had no braiies, 
its valves were leaky, and It was what is known in railroad parlanee as a 
"bucker"; that it was unmanageable in the hands of a compétent and skillful 
englneer, and entirely unsuited for the work of a swltch engine, ail of which 
was known to the railroad authorities and unknown to the plalntifC, Morgan; 
and that the unsuitableness of this engine was the cause of the injury. The 
case was removed from the circuit court of Shelby eounty to the circuit court 
of the United States, where the railroad company filed, among other pleas, the 
foUowing: "(3) And the said Kansas City, Ft. Scott & Memphis Kailroad 
Company, by Adams & Trimble, Its attorneys, cornes and défends the wrongs 
and injuries, when," etc., "and says that the said O. H. Morgan ought not to 
hâve or maintain his aforesald action against the défendant, because it says 
that the said C. H. Morgan heretofore, to wit, at the January term, in the 
year 1893, in the circuit court of Shelby eounty, state of Tennessee, then 
being holden at the courthouse at Memphis, in said eounty, impleaded the 
Kansas City, Ft. Scott & Memphis Railroad Company In a certain plea of 
trespass, or trespass on the case, to the damage of the said 0. H. Morgan in 
the sum of five hundred dollars (|500), for the same identical acts of négli- 
gence in the said déclaration mentioned, which said suit was prosecuted by 
the said C. H. Morgan, by his next frlend, Sam H. Morgan. Such proceedingg 
were then had in said court in that plea that afterwards, to wit, at the same 
term, said C. H. Morgan, by the considération and judgment of said court, 
recovered In the said plea against the Kansas City, Ft. Scott & Memphis Rail- 
road Company, for said acts of négligence specifled in the déclaration, $100, 
and for the costs of the suit the further sùm of $8.35, whereof the said rail- 
road Company was convicted, as by the record and proceedings therein re- 
maining in the said circuit court of Shelby eounty now appears, which court 
had jurlsdiction of the subject-matter and of the parties. Thereafter the 
said Kansas City, Ft. Scott & Memphis Railroad Company paid to the clerk 
of the said circuit court of Shelby eounty the sum of $100 damages and $8.35 
costs, in full satisfaction and discharge of the same, being authorized by the 
laws of the state of Tennessee to discharge said judgment in said manner. 
Thls défendant further says that this judgment was never appealed from, 
reversed, set aside, annulled, or in any manner modifled. by any court what- 
ever, ail of which said railroad company Is ready to verify by the record, 
and that the same is fully paid and satisfied, and that the said plalntiff, C. 
H. Morgan, has received the same. Wherefore it prays judgment if the said 
C. H. Morgan ought to hâve or maintain his said action against thé said rail- 
road company." 

To this plea the plalntiff flled a replicatlon as foUows: "And, further re- 
plying herein, plalntiff says that heretofore, to wit, on the 6th day of Novem- 
ber, 1891, he was injured in the manner set forth In his déclaration. At the 
time of his injury he was still a minor, and did not attain his majority until 
the Ist day of November, 1894. And heretofore, prior to the 3d day of March, 
1893, the plaintiff was still a minor, and legally incompétent to make and 
enter into any valid contract not bénéficiai to himself. And prior to the 
day and date last aforesaid one Sam H. Morgan, the father of the plaintiff. 



KANSAS CITY, FT. 8. & M, E. CO. V. MORGAN. 431 

who -was an honest laborer, but Ignorant and llUterate, made and entered 
Into a contract with the défendant to accept one hundred dollars as a settle- 
ment in full of ail demanda whlch plaintiff had and held agalnst the défendant 
on account of the wrongs and injuries in plaintiff's déclaration pleaded. 
Plaintiff charges that the said contract was made by the défendant through 
the ageney of Its attomeys, Adams & Trimble, a flrm composed of E. F. 
Adams and C. H. Trimble, both of whom are lawyers of great ability and 
splendid attainments, and It was made on the part of Sam H. Morgan in per- 
son, and without the aid or advice of attorneys. And the said attorneys of 
the défendant, realizlng that the said Sam H. Morgan could not by the con- 
tract aforesaid legally bind this plaintiff, then a minor, and desiring zealonsly 
and falthfully to represent the interests of their clients, on the 6th day of 
March, 1893, advised and procured the èaid Sam H. Morgan to file a suit In 
the circuit court of Shelby county, Tennessee, against the défendant, in the 
name of Chas. H. Morgan, by next friend, Sam H. Morgan, which said suit 
was No. 6,025 on the docket of said court, for the sum of five hundred dol- 
lars, on account of the same wrongs and injuries alleged in plaintifC's déclara- 
tion, with the design and understanding at and prior to the institution of said 
No. 6,025 that the judgment therein to be rendered should be for the sum of 
one hundred dollars. Plaintiff charges that there was no real controversy 
between the parties to said cause No. 6,025, but it was their purpose and 
intent to render that contract valid by a simulated and pretended judgment, 
whieh they knew to be in law fraudulent and void. And on the same day, to 
wit, the 6th of March, 1893, S. H. Morgan and Adams & Trimble caused a 
summons to be issued in said cause No. 6,025 without having flrst glven se- 
curity for the costs; and on the same day, to wit, the 6th of March, 1893, 
the défendant, by its attomey, C. H. Trimble, acknowledged service of said 
summons; and on the same day, to wit, the 6th of March, 1893, in pursuance 
of the said purpose and Intent, they filed and caused to be filed the déclara- 
tion in said cause; and on the same day, to wit, the 6th of March, 1893, 
they filed the defendant's plea of gênerai issue in said cause; and on the 
same day, to wit, the 6th of March, 1893, they appeared before the honor- 
able circuit court of Shelby county, Tennessee, and by consent took a judg- 
ment for the plaintiff for one hundred dollars; and on the same day, to 
wit, the 6th of March, 1893, they caused to be entered a judgment for the 
plaintiff for one hundred dollars. AU of whieh said summons, déclaration, 
pleas, and judgment will be exhlbited to the court on the trial hereof. 
Plaintiff allèges that W. B. Bdrington, Esq., signed the déclaration as at- 
torney for the plaintiff in said cause, but he signed the same as a mère 
matter of form, and as an accommodation to Messrs. Adams & Trimble, 
with the understanding that the amount of the judgment to be rendered 
had been already settled and agreed upon. Wherefore plaintiff prays that 
that which défendant pleads in bar of his right to a recovery herein, not- 
withstanding the same appears to be the judgment of a court, is in truth 
and in fact no judgment, but was an unauthorized use of the court for the pur- 
pose of giving color of validity to a contract known by them to be void. 
Plaintiff says that he does not charge, and does not wish to be understood 
as charging, that Messrs. Adams & Trimble and Edrington, who are reputa- 
ble and honorable attomeys of this court, were in the matters alleged acting 
corruptly, or were guilty of immoral fraud, but simply insists that the said 
acts constitute légal fraud; that, there being no real adversaries and no real 
controversy before the court, the pretended judgment Is a nuUity and void." 

To this replicatlon the rallroad eompany filed a demurrer, and this de- 
murrer, upon hearing, was overruled by the court. The demurrer having been 
overruled, there was a traverse and joinder of issues, and the cause was heard 
before a jury, and a judgment rendered in favor of the plaintiff for the sum 
of Ç2,500. In addition to the gênerai verdict the jury found speeially that 
the engine furnished by the railroad eompany and used when the accident 
oecurred "was defective (1) in being too light for the work required; (2) In 
having neither steam, air, nor vacuum brakes, and (3) that the valves must 
hâve been defective in order for her to bave received steam, produdng the 
action which caused the accident." It appeared on the trial of the Issues that 
the engine was a light engine, and not the one that was usually used, but 
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one that was an extra one în the yard, and used In case of emergency; that 
it had no brake. nor had It relief valves, and the throttle valve was some- 
what leaky. The court refnsed the request of the railroad company to 
direct the jury to return a verdict for it, and left it to the jury whether or 
not the engine thus used, without the bralîe and without relief valves, was 
reasonably safe to be thus used, and whether or not in fact thèse defects in 
the engine were the proximate cause of the injury to plaintiff. The défendant, 
as part of its évidence, filed a copy of the déclaration, orders, and judgment 
in the State court, pleaded as a bar, whieh judgment is as foUows: 

"And on, to wit, March 6, 1893, Mareh term, 1893: 
"Charles H. Morgan, by Next Friend, Sam H. Morgan, v. The Kansas City, 
Ft. Scott & Memphis Railroad Oo. 
"Judgment. 

"ThJs cause having corne on this day to be heard before the court sltting 
as a Jury, and the plaintifC appearing in person and by W. B. Edrington, Esq., 
his attorney, and the défendant by Adams & Trimble, its attorneys, and the 
court having heard the évidence of the plaintiff and others, finds the issues 
joined in favor of the plaintifC, and assesses his damages at the sum of one 
hundred dollars. It is therefore ordered, adjudged, and decreed that the 
plaintifC hâve and recover of the défendant, the Kansas City, Ft. Scott & 
Memphis Railroad Company, the suna of one hundred dollars, together with ail 
his costs in this behalf expended, for which exécution will issue. 

"Received of John A. Strehl, clerk, one hundred dollars, in full of this judg- 
ment. Mareh 6, 1893. 

"Judgment 6th day of March, 1893. 

"Sam H. Morgan, Guardian." 

This judgment for $100, which had been paid to the clerk of the court, was 
paid over to the father of the plaintiff, who had been on that day appointed 
his guardian. The court, notwithstanding the objection of the défendant, 
allowed oral testimony to be heard on behalf of the plaintifC to show what had 
occurred previously to the flling of this suit, and at the time of the rendition 
of the Judgment. The évidence introduced by the parties proved that the 
father of the plaintifC, with his consent, had previously to the flling of the suit 
agreed with the railroad authorities to accept $100 in full discharge of ail 
claims for damages for the négligence and injury sued for herein, and that in 
pursuance of that agreement the suit was flled, summons issued and served, 
and the gênerai issue entered, and the case brought before the Shelby circuit 
court for hearing. Both plaintiff and his father were présent in said court 
when the case was brought before the court, and plaintifC testlfied before the 
court. He told the court his âge and his injury, and that he was willing to 
ttccept $100. It appears that his father also testified, but no évidence was 
ofCered by either party upon the question of négligence, or how the accident 
happéned, but the judgment for $100 was entered by the court, as both par- 
ties assented thereto, without spécial Inquîry by the court as to how the acci- 
dent occurred. 

The circuit judge, in his charge to the jury upon this point, charged them 
thus: "The railroad company first says that it'pught not be compelled to pay, 
because the question of its liability bas been siettled in another court, in an- 
other suit brought by this young man, through his next friend, in which one 
hundred dollars was given as the judgment, which judgment bas been satisfied 
by the payment of the money to his guardian. With référence tO that défense 
it bas seemed to me, folio wing Judge Hammond, who ruled upon the demurrer 
and previoufe pleadings in the case, that the clrcumstances under whieh the 
judgment was admittedly rendered made It a mère cloak for an agreement to 
pay one hundred dollars in full satisfaction of the damages sufiCered. If that 
agreement had been made with a man who had attalned his majority, without 
fraud, he would be bound by it; but it is conceded that at the time that agree- 
ment was made this young man^-wais an infant, as we say in la w,— that is, he 
had not attalned 21 years of âge,— and he was unable to bind himself by sueh 
an agreement. It is true that he had a guardian appointed, and that the 
guardian received the money, but, in Judge Hammond's view of the law, and 
In my own, before such a judgment could be binding its reasonableness on be- 
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half of the infant must hâve been submitted to a court having compétent 
jurisdiction to give authority for such a settlement; and the court In which 
this case was tried wàs a court of law, and net a court of chancery, which 
latter court is the court which might hâve properly passed on the reasonable- 
ness of the settlement and made it binding. As that court did not pass on the 
judgment rendered, such judgment cannot be regarded as a bar to this suit, 
on the admitted facts of the case, and I therefore charge you that you need 
not regard that défense." 

There was a motion for a new trial, which was overruled upon condition 
that the parties give crédit for the $100 received on the judgment aforesald, 
with the interest accrued thereon, which was done. 

E. F. Adams and C. H. Trimble (Wallace Pratt, of counsel), for 
plaintiff in error. 
John E. Bell, for défendant in error. 

Before LURTON, Circuit Judge, and BARE and SEVEEENS, Dis- 
trict Judges. 

BARR, District Judge, after stating the facts, delivered the opin- 
ion of the court. 

The àppellant has assigned several errors in addition to those 
which raise the question of whether or not the judgment entered by 
the circuit court of Shelby county, Tenu., in March, 1893, is a bar 
to the présent action; but, as that question is the décisive one, we 
will not consider the other errors assigned. That judgment was 
rendered by a court of gênerai jurisdiction, and as such is conclusive 
upon the plaintiff, who was a party thereto, unless it can be collater- 
ally impeached. The parties and the cause of action in that suit 
are identical with the cause of action set up in the présent suit, if 
we look alone to the déclarations of the plaintiff in each case, and 
the issues made thereon. The reply of the plaintiff in this action, 
which was demurred to and which demurrer was overruled, is a col- 
latéral, and not a direct, attack upon the judgment of March, 1893. 
It is true that the plaintiff was at that time an infant under the âge 
of 21 years, and sued by his next friend, who was his father: but 
does the fact of his infancy make that judgment any the less bind- 
ing and conclusive, if the court rendering it had jurisdiction of the 
parties and of the subject-matter? The infancy of the plaintiff did 
not suspend his right of action for the injury caused him by the al- 
leged négligence of the railroad company until he became of âge or 
had a guardian appointed. On the contrary, he had the right to sue 
at any time by his next friend, in a court having jurisdiction thereof. 
(rreen v. Sarrison, 3 Sneed, 131; MUes v. Kaigler, 10 Yerg. 10. 
But the next friend brings such suit with the implied consent of 
the court, and under its supervision. In Kingsbury v. Buckner, 134 
U. S. 673, 10 Sup. et. 646, the suprême court, by Justice Harlan, said : 

"The infant, by his procheln ami, having prosecuted an appeal to the su- 
prême court of Illinois from the original decree rendered In the suit brought 
by hiln, and having appeared by guardian ad litem to the appeal of Buckner 
and wife, is as mueh bound by the action of that court, in respect to mère 
errors oî law, not involving jurisdiction, as if he had been an adult when the 
appeal was taken. In Gregory v. Molesworth, 3 Atk. 626, Lord Hardwlcke 
Raid that 'it is right to follow the rule of law, where it is held an Infant is as 
much bound by a judgment in his own action, as if of fuU âge; and this Is 
gênerai, unless gross lâches or fraud or collusion appear In the procheln. ajQi; 
v.76F.no.4— 28 
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then the infant might open It by a new Wll.' S» !n Lord Brook v. Lord Hert- 
ford, 2 P. Wms. 518, 519: 'An infant, when plalntlfC, is as much bound and 
as little privileged as one of full âge.' See, also, Brown v. Armistead, 6 Rand. 
594; Jameson v. Moseiey, 4 T. B. Mon. 414; Hanna v. Spott's Heirs, 5 B. 
Mon. 362." 

See Corker v. Jones, 110 U. S. 318, 4 Sup. Ct 19, and Coït v. Coït, 
111 U. S. 566, 4 Sup. Ct. 553. 

In the case of Corker v. Jones, Jones was the guardian of Corker, 
and as such purehased a tract of land for $15,000, payable in Con- 
federate money, which was advanced by Jones, the guardian, eut of 
his own funds. The conveyance was made to him as guardian of 
Corker, and Corker was charged with it in the guardian's account, 
as an advancement. Subsequently, while Corker was still an in- 
fant, about 11 years of âge, a bill in equity was filed in the superior 
court of Burke county, Ga., in the name of Corker, by his mother 
and next friend, against Jones, praying for the rescission of the 
transaction between the guardian and ward, and that the guardian 
should take back the land, and the ward be relieved from the pay- 
ment of the considération. This relief was granted by the court. 
Subsequently, after the ward became of âge, he sued to hâve this 
judgment canceled and set aside. The suprême court refused to set 
the judgment aside. In that case it was claimed that the decree 
was voidable because taken against an infant without thé protection 
of a guardian ad litem. The court said on this point: 

"If the infant had been défendant the objection could only be taken by ap- 
peal or bill of review, and not eoUaterally. But the infant was plaintifC, and 
sued by his next friend, which was proper, and there is no more grouud for 
saying that the decree was against the infant than in his favor. He was re- 
lieved from the burden of the purchase, which was the object of the suit." 

The allégations of the plaintiff's replication, which were taken 
to be true on demurrer, do not make out a case of actual fraud, in 
that there is no deceit practiced or misrepresentations made by the 
défendant or its représentative to the plaintiff or to his next friend, 
nor were they in any way overreached. It is alleged in effect that 
there had been an agreed settlement between the infant and his 
father, on the one side, and the railroad company on the other, and 
that suit was instituted, and issue made and submitted to the circuit 
court of Shelby county, Tenu., and judgment entered by that court 
by consent, and that this was done by the defendant's attorneys for 
the purpose of making légal and valid a settlement which had been 
previously made between the parties, and which was invalid because 
of the infancy of the plaintiff, and the want of authority of his father 
to make such a settlement. This is alleged in the plea to be a légal 
fraud, and that in fact there was no real controversy and no real 
litigation, hence the pretended judgment was invalid and void. 
Thèse allégations contradict the record of the proceedings and the 
judgment which was entered in the circuit court of Shelby county. 
If it be conceded that thèse facts, as alleged and as subsequently 
proven, would be a légal fraud, it is not such as can be set up in a 
collatéral attack upon the judgment. Indeed, if set up in a direct 
proceeding, by bill in equity to set aside the judgment, the court 
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would only grant the relief upon being satisfled that the judgment 
■which had been rendered was against the interest of the infant. See 
Cîorker v. Jones, supra. In such a case an original bill in equity 
ehould be filed to set aside the judgment or decree. Story, Eq. PI. 
§§ 427, 428. If the replication be gonsidered as alleging fraud in 
the obtention of the judgment of the circuit court of Shelby county, 
it is decided by the suprême court of the United States that this 
cannot be done in a collatéral proceeding, but must be done in a 
direct proceeding. In the case of Christmas v. Russell, 5 Wall. 304, 
which was a suit by Russell against Ohristmas, a citizen and résident 
of Mississippi, on a judgment rendered in the state of Kentucky, 
Christmas pleaded that the judgment set forth was obtained and pro- 
cured by the plaintiff by fraud. The plea was demurred to and the 
demurrer sustained, and that judgment aflSrmed in the suprême court. 
Justice Clifford, who delivered the opinion, referred to many décisions 
in the state courts to sustain this view, and in the course of the 
opinion said: 

"Domestic judgments, under the ruie of the common law, could Dot be col- 
laterally impeaehed or called in question If rendered In a court of compétent 
jurisdlction. It could only be done by wrlt of error, pétition for a new trial, 
or bill in chancery. Third persons only, says Saunders, could set up the défense 
of fraud or collusion, and not the parties to the record, whose only relief was 
in equity, except in the case of a judgment obtained on a cognovit or warrant 
of attomey." 

This décision was again approved in Michaels v. Post, 21 "Wall. 
426, and Maxwell v, Stewart, 22 Wall. 77. In the récent case of 
Hilton V. Guyot, 159 U. S. 185, 16 Sup. Ct. 151, the court, in review- 
ing the cases decided by the suprême court, said: 

"In Hanley v. Donoghue (1885) 116 U. S. 1, 4, 6 Sup. Ct. 242, 244, and in 
Wisconsin v. Pélican Ins. Co. (1888) 127 U. S. 265, 292, 8 Sup. Ct. 1370, 1375, 
It was held that judgments recovered in one state of the Union, when proved 
in the courts of another, differed from judgments recovered in a fpreign coun- 
try in no other respect than in not being re-examlnable on their merits, nor 
impeaehable for fraud in obtaining them, if rendered by a court having juris- 
dlction of the cause and of the parties." 

This would clearly indicate that judgments of another state are 
not impeaehable for fraud in obtaining them, in a collatéral proceed 
ing, which was then being discussed by the court in a suit brought 
upon a foreign judgment. 

Freem. Judgm. § 132, says, "Fraud in procuring a judgment can- 
not be shown by the parties to such judgment in a collatéral pro- 
ceeding;" referring to many authorities. Black, Judgm. § 290, 
says, "In a majority of the states the rule is well settled that it is 
not permissible for a party or privy to attack a judgment in a col- 
latéral proceeding on account of fraud." 

We think it is a well-settled rule in the fédéral courts that a judg- 
ment rendered in another state cannot be impeaehed in a collatéral 
proceeding for fraud in obtaining it. The cases of Welch v. Mande- 
ville, 1 Wheat. 235, and Lord v. Veazie, 8 How. 254, are not in con- 
flict -nith this view. Welch v. Mandeville is a case in which suit 
was brought on an action of covenant in the name of the original 
payée, Welch, for the beneflt of his assignée, Prior, who was the 
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équitable assignée, against Mandeville and Jameson. In that suit 
they pleaded that Welch, in a former suit in the same court, and be- 
tween the same parties, for the same debt, had corne into court and 
acknowledged that he (Welch) would no further prosecute said suit, 
and thence altogether withdrew. himself. The entry which was 
thus made in the former suit upon the same obligation, which was 
claimed as a bar to the second action, was, "This suit is dismissed, 
agreed," and was made by the clerk without the order of the court. 
The court below held the plea a good one, and the suprême court re- 
versed it, saying among other things : 

" Admjttlng, the dismissal of a suit by agreement to be a good bar to a sub- 
séquent suit (on which we give no opinion), it can only be so when it is bona 
fide, and not for the purpose of def eatlng the rights of third parties. It would 
be strange, Indeed, if a party could be allowed, under the protection of Its 
forme, to defeat the whole purpose and object of the law itself." 

Thus, it is seen that there was no judgment of the court, but only 
an entry by the clerk, and that Prior was really not a party to the 
suit in which that entry was made, although the suit had been 
brought for his beneflt. Lord t. Veazie was a case in the suprême 
court on writ of error. It there appeared to the satisfaction of the 
court that the alleged controversy between the two parties before 
the court was not a real controversy, but one gotten up between 
them to injuriously affect the interest of a third party; and, this 
being the case, at the instance of a third party, not before the court, 
the court dismissed the writ of error, and also ordered the original 
judgment set aside. In that case the court considered that they 
were being imposed upon by nominal litigants, to the injury of a 
third party not before the court, and, having jurisdiction of the 
case by writ of error, disposed of it. There was no adjudication of 
the rights as between even the original parties, only the case was 
dismissed. 

In Tennessee the courts seem to hâve decided when judgments 
rendered in another state, and sued on in that state, can be im- 
peached for f raud, by answer or plea, in such a suit (Coffee v. Neely, 
2 Heisk. .304; Turley v. Taylor, 6 Baxt. 376), but deny the right to 
impeach domestic judgments for fraud in obtaining them by collat- 
éral proceeding, and require such judgments to be set aside by direct 
proceedings. Thus, in Conway v. Brown, 5 Heisk. 237, which was 
a bill in equity to enforce a judgment at law and to foreclose a mort- 
gage, it was contended that the court had no jurisdiction, and the 
court said: 

"The record imports ahsolute verity, and cannot be disputed except by 
showlng, in a proceeding for that purpose, that the judgment was procured 
by the fraud of the plalntiff thereln." 

So in the case of Walker v. Day, 8 Baxt. 77, in considering a suit 
in which a decree had been attempted to be impeached by a collat- 
éral proceeding, the court said: 

"If the decree had no foundation in truth, but was predieated of a proceed- 
ing false in ail of its parts and false in every particular, but upon its face 
substantial, the rule is the same; and, before a party can avail himself of 
Buch objections existing in extraneous facts, he must invoke the powers of a 
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court of chancery to déclare It vold. Thls must be done by a direct pra 
ceeding to vacate, • • • and in a suit for tliat especiaJ purpose." 

See, also, Kelley v. Mize, 3 Saeed, 59. 

As this case, though removed from the state court, was in the 
fédéral court when the judgment of the Shelby county circuit court 
was pleaded, it is to be regarded as the judgmeiit of another state. 
In Pennoyer v. NefC, 95 U. S. 714, in speaking of a judgment which 
had been rendered in the circuit court of the state of Oregon, which 
had been pleaded to sustain the title of the défendant in an eject- 
ment suit, the court said: 

"Whilst they [the fédéral courts] are net foreign tribunals, in their relations 
to the state courts, they are tribunals of a diiïerent sovereignty, exercislng a 
distinct and indépendant jurisdiction, and are bound to give the judgments 
of the state courts only the same f aith and crédit which the coui-ta of another 
state are bound to give to them." 

The différence between law and equity has been distinctly recog- 
nized and adhered to in the fédéral courts; hence, if the remedy be 
in equity, fédéral courts will not allow it to be asserted at law, and 
vice versa. 

The next inquiry is whether the replication of the plaintifE is good 
as an impeachment of the judgment of the circuit court of Shelby 
county for want of jurisdiction of the subject-matter which was ad- 
judged. The language of this replication does not in terms raise 
the question of jurisdiction, but rather assumes that the court had 
jurisdiction of the subject-matter as alleged in the déclaration, but 
did not in fact or in law adjudicate upon that subject, but upon an- 
other and différent subject-matter. The circuit court admitted paroi 
évidence, seemingly on the theory that this replication did raise the 
question of the jurisdiction of the Shfelby circuit court over the sub- 
ject-matter in which the judgment was entered, and that it was beyond 
the jurisdiction of a common-law court by a judgment to approve 
a previous agreement made by the parties to the suit, which was in- 
valid by reason of the infancy of one of the parties, and want of au 
thority in his next friend, and that such an order could only be made 
by a court of chancery. The Tennessee statutes provide (section 
5042): 

"The chancery court shall hâve concurrent jurisdiction with the county court 
of the persons and estâtes of infants and the appointment and removal of 
guardians." 

And also in section 5043: 

"It shall hâve and exercise concurrent Jurisdiction with the circuit courts 
of ail civil actions triable at law except actions for Injuries to person, property 
or charaeter involving unllquidated damages." 

It may be doubted, if the judgment be considered as merely one 
by consent, that it was beyond the power of that court, who, under 
the statute, had the exclusive jurisdiction of suits for the recovery 
for injuries to the person, and was a court of gênerai jurisdiction. 
The Massachusetts suprême court refused to allow a compromise 
agreement made ont of court with an infant through a next friend 
to be pleaded against that infant in a suit brought for the same Per- 
sonal injury, but, in the opinion of the court, strongly indicated that 
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a compromîse judgment entered by a court at fbe instance of the 
next friend would hâve been a bar to such an action. Tripp v. Gif- 
ford (Mass.) 29 N. E. 208. In Longnecker v. Greenwade, 5 Dana, 516, 
the Kentucliy court sustained a judgment which dismissed a slander 
suit at the instance of the infant and her father, although the next 
friend of the infant objected to such judgment, and appealed to the 
court of appeals therefrom. 

But conceding that the court, by reason of its exclusive jurisdic- 
tion over injuries to persons, had no right to enter a judgment by 
consent in satisfaction for such injuries, and that it could only be 
done in a court of equity, it does not follow that the want of juris- 
diction in that court can be shown by extrinsic évidence, and the 
record contradicted, in a collatéral proceeding. It is now settled 
that fédéral courts can détermine whether or not the court who ren- 
ders a judgment in another state has jurisdiction of the parties or 
of the subject-matter (see Thompson v. Whitman, 18 Wall. 457; 
Knowles v. Coke Co., 19 Wall. 60), and, in ascertaining whether or 
not the party against whom the judgment is rendered is before the 
court, will look beyond the record itself, and hear other évidence 
(Shelton v, Tiffin, 6 How. 162). In that case the court allowed évi- 
dence to be received that the attomey who had entered thé appear- 
ance of the party against whom the judgment had been rendered 
had no authority. It may also be shown that the subject-matter, as 
it appears from the record, was beyond the jurisdiction of the court 
who rendered the judgment ; but it cannot be shown by paroi or ex- 
trinsic évidence that the subject-matter in the record was not that 
which was adjudicated, but something else, and that the subject-mat- 
ter which was adjudicated was beyond the jurisdiction of the court. 
If this were allowed, then the distinction between a direct and col- 
latéral attack upon a judgment would be ignored, and the verity of 
the record in which a court of gênerai jurisdiction had entered a 
judgment destroyed. If paroi or extrinsic évidence can be intro- 
duced for such a purpose as this, we cannot well imagine a case in 
which it could not be pleaded and introduced in a collatéral attack 
upon a judgment. The language of the suprême court, especially 
in the case of Thompson v. Whitman, is very broad in regard to the 
right to impeach a judgment because of the want of jurisdiction 
both of the parties and the subject-matter; but that case only goes 
to the extent of deciding that the New Jersey court, which had con- 
demned the sloop Whitman and her cargo for violation of the New 
Jersey statutes, had no jurisdiction of the schooner seized and con- 
demned, because there had been no seizure within the county of Mon- 
mouth, and under the statute, unless there was such a seizure, the 
court had no jurisdiction of the res. Ail of the cases in the suprême 
court which hâve allowed the jurisdiction of a state court to be im- 
peached coUaterally for want of jurisdiction, and the record contra- 
dicted by extraneous évidence, hâve been confined to the question of 
jurisdiction over the parties ; and we know of no case, and none has 
been cited, which goes to the extent of allowing paroi or extrinsic 
évidence to contradict the record in which the judgment was ren- 
dered, and show a différent subject-matter than that made out by 
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that record, for the purpose of showing that the court Lad no ju- 
risdiction. Hère the parties were before the court, and it must be 
conceded that the court had jurisdiction of the subject-matter, as 
presented by the pleadings and as adjudicated upon. The question 
of jurisdiction, if it can arise at ail, is upon a state of facts which 
Can be presented only by paroi and extraneous évidence, and this 
we think cannot be done in a collatéral attack upon a judgment. 
If this could be done, it would, in a large measure, destroy the con- 
clusiveness of judgments, and the distinction between a collatéral 
and a direct attack upon a judgment rendered by a court of gênerai 
jurisdiction. We conclude that the court erred in overruling the 
demurrer to the replication flled by the plaintifl to the defendant's 
plea in bar, and erred in allowing paroi évidence to sustain said plea. 
The judgment must therefore be reversed, and a new trial awarded, 
and for such further proceedings in conformity to the opinion hereia 
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(Circuit Court of Appeals, Eighth Circuit. October 19, 1896.) 

No. 719. 

1. Master and Servant— Railroad Companies — Relief Associations. 

In an action against a railroad compaay by one of its employés to re- 
cover damages for perscnal injury through négligence, a plea tliat the 
employé had accepted beneflts as a member of a relief association organ- 
Ized by the Company, under agreement that he thereby rellnquished his 
right of action, does not constitute a good défense when the plea fails to 
show that, if the association was at any time short of funds to meet its 
obligations to a member, such member could maintaln an action against 
the Company, or fails to set ont the arrangement between the company and 
its employés with such fuUness and certainty that the court may be able 
to see that the arrangement Is fair and reasonable, and not against public 
policy, nor voidable for want of valuable considération. 

8. Same— Public Policy. 

Such contracts, in so far as they attempt to release a railroad company 
from liability for injuries inflicted on its employés through négligence, are 
without suiticient considération, against public policy, and vold. Fer 
Caldwell, Circuit Judge. 

8. Appeal — Harmlbss Error — Evidence. 

The admission of évidence which goes to prove a fact already admltted 
by the pleadings is not a material error. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action for Personal injuries. J. E. Miller, the défendant in 
error, who was the plaintiff below, sued the Chicago, Burlington & Quincy 
Railroad Company, the plaintifC in error, for damages sustained by the derall- 
ment of one of its trains near Tower Station, in Boulder county, Colo. The 
derailment of the train was alleged to hâve been occasioned in the following 
manner: Because the engine which was hauling the train at the time of the 
accident was old and worn, and could not hold the train when It was de- 
scendlng a steep grade; also because the brakes on the cars composing the 
train were ont of repalr; and, furthermore, because a safety switch, which 
led to a switch back, was out of repair, and could not be used on the occasion 
of the accident to let the train Into the switch back. 
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Among other défenses -which were pleaded by the défendant company to 
the plaintiff's pétition, was the foUowlng: "For a third and separate défense 
the défendant allèges: That, prier to the time of the accident complained 
of, the défendant and its employés organized an association for the relief of 
employés of said company injured whlle In the service- of sald défendant, and 
for other purposes, known as 'The Burlington Volunteer Relief Department,' 
whleh was a department of the défendant company; that sald association 
thus formed was a department for the protection and relief of the employés 
injured In the service of said company, and provlded for the payment of cer- 
tain sums of money for injuries received, and in case of sickness, disability, 
or death from any cause while in the service of sald company, and for eare 
and maintenance, under certain speciflcations, terms, and conditions provlded 
for in the organlzatlon and rules of the said relief department, and that mem- 
bership In said department was voluntary; that at and prlor to the time of 
said injury, to wit, in the month of May, 1890, the plalntlff had made appli- 
cation for membership of said association, and became a member thereof. 
and continued to be a member thereof at the time of the injury sustained 
by him on the 22d day of August, 1890, and that the plaintifC, as a condition 
of his membership, in his said application promised and agreed to and with 
the said company, in considération of certain amounts which had been and 
were to be pald by the said company for the maintenance of the relief de- 
partment, that the acceptance of beneflts from the sald department for injury 
should operate as a release and satisfaction of ail claims for damages agalnst 
the défendant company arislng from or ont of such injuries; that the said 
plalntlff has subsequently received and accepted the benefits due to blm by 
reason of his membership in said relief department on aceount of the injury 
complained of by him in his complaint herein, and the défendant company 
has paid to the plaintifC the amount of the beneflts due to him by reason of his 
membership in the sald relief department on aceount of sald injury, and the 
same bave been received by the plaintifC as beneflts accrulng to him by rea- 
son of said injury on aceount of his membership In said association. And, 
more particularly, the défendant allèges that there was pald by the sald relief 
department to the said plaintifC, on aceount of sald injury, beneflts to the 
amount of $24.50, being the amount due for 49 days next after the 22d of 
August, 1890, at the rate of flfty cents a day, which was the rate to which the 
plaintifC was entitled as a member of said relief department; and there was 
also pald by said department the sum of $43 to certain physiclans for care 
and surgical attendance upon the sald plalntlff, and that the sald relief de- 
partment dld ail on its part to be done for and in behalf of the said plaintifC 
by virtue of his membership in the said department; whereby the défendant 
was released from any and ail claims for damages agalnst the défendant 
company arislng in any way ont of the Injury of which he complains in his 
said complaint." 

The circuit court sustained a demurrer to the foregoing plea. There was 
a trial before a jury of the remainlng issues ralsed by the pleadings, which 
resulted in a judgment in favor of the plaintiff below. To reverse that judg- 
nient, the défendant below sued out a wrlt of error. 

Henry P. May (Edward O. Wolcott and Joël F. Vaile, with him on 
the brief), for plaintifE in error. 

T. J. O'Donnell (W. S. Decker and Milton Smith, with him on the 
brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The chief error complained of consists in the action of the trial 
court in sustaining the demurrer to the third défense which was 
pleaded by the défendant company. With référence to the alleged 
error, it is to be observed that it has been held in several well-consid- 
ered cases that, if a railroad company organizes a relief association 
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for the spécial beneât of its injured, sick, and djsabled employés, pays 
the incidental expenses of such association, acts as treasurer or cus- 
todian of its funds, and enters into a binding obligation to support. 
and maintain the association by paying ont of its own funds such 
sums to discharge the obligations of the association as the assess- 
ments levied upon the members of the association are inadéquate to 
pay, such an association, on admitting an employé of the railroad 
Company to membership. may lawfully stipulate that, in the event of 
an injury being sustained by him, the acceptance of beneflts from the 
association shall operate as a relinquishment of any right of action 
which the employé may hâve against the railroad company in con- 
séquence of the injury, and that the stipulation so made inures to 
the beneflt of the railroad company, and consti tûtes a légal défense 
to a suit brought against it by the injured employé, if the latter ac- 
cepts beneflts from the association. The varions courts which hâve 
had this question under considération appear to agrée that the stipula- 
tion in question is not opposed to sound public policy, but, on the 
whole, is conducive to the well-being of those whom it immediately 
affects, inasmuch as many railroad employés, owing to the dangerous 
character of their employment, are hurt without any culpable négli- 
gence on the part of their employer, and inasmuch as the employé 
retains, until after he sustains an injury, the right to elect whether 
he will sue his employer for négligence or accept beneflts from the 
association. It also appears to be agreed that the obligation assum- 
€d by the employer to maintain and support such association by con- 
tributing the funds necessary for that purpose créâtes a privity of 
contract between the employer and ail the members of the associa- 
tion, and at the same time f urnishes a sufiicient considération to sup- 
port such contract. Leas v. Railroad Co. (Ind. App.) 37 N. E. 423 ; 
Johnson v. Railroad Co. (Pa. Sup.) 29 Atl. 854; Donald v. Railroad 
Co. (lowa) 61 N. W. 971; Railroad Co. v. Bell, 44 Neb. 44, 62 N. W. 
314; Fuller v. Relief Ass'n, 67 Md. 433, 10 Atl. 237; State v. Balti- 
more & O. R. Co., 36 Fed. 655; Owens v. Railroad Co., 35 Fed. 715. 

Conceding the foregoing propositions to be supported by adéquate 
authority, we nevertheless think that the plea flled by the défendant 
below, to which the demurrer was addressed, failed to show with the 
requisite certainty that the défendant had become legally obligated 
to the members of the relief association to maintain that organiza- 
tion, and to supply such funds as might at any time be needed by it to 
meet its obligations. There is no direct allégation found in the plea 
that the défendant had assumed such an obligation, the nearest ap- 
proach to such an averment being, in substance, a récital that the 
plaintif! had agreed, in considération of certain amounts which had 
been and were to be paid by said company for the maintenance of 
the relief department that the acceptance of beneflts from the re- 
lief department, should operate as a release of ail claims for damages 
against the défendant company. The plea failed to show, we think, 
that if the relief association was at any time short of funds to meet 
its obligations to a member of the association, such member could 
maintain an action against the défendant company for the amount 
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that was due to Mm. The plea f urther f ailed to show what sum of 
money, if any, the défendant company had theretofore contributed out 
of its own funds to the support of the relief association. It also 
failed to show what other bénéficiai acts, if any, the défendant com- 
pany had done and performed towards the maintenance of the asso- 
ciation. In short, it would seem to be fairly consistent with the 
averments of the plea, that the moneys theretofore expended by the 
relief association in the care of its injured and disabled members had 
not been paid out of the funds of the défendant company, but had 
been paid from sums deducted from the wages of those who were 
members of the association. 

In a case of this character, where the contract invoked as a défense 
lies close to the Une dividing agreements that are lawful from those 
which are unlawful, it is proper to require the défendant to set out 
the arrangement which existed between itself and its employés, in 
the form of a relief department with such fullness and certainty 
that the court may be able to say from an examination of the same 
that the arrangement is fair and reasonable, and that it is neither 
objectionable on grounds of public policy nor voidable for want of a 
valuable considération. We are constrained to say that this has not 
been done in the présent case, and we are conflrmed in that view by 
a récent décision of the suprême .court of Colorado involving the suf- 
flciency of a plea of the same character. Railroad Co. v. McGraw, 
45 Pac. 383. The demurrer to the third défense was properly sus- 
tained. 

It is further assigned for error that the trial court erred in admit- 
ting certain évidence which tended to show that the safety switch at 
Tower Station was not in a condition to be used at the time of the 
accident. The point of this objection seems to be that the évidence 
was not admissible in view of certain admissions that were made by 
the pleadings. It is only necessary to say, with référence to this 
assignment, that the plaintifE alleged, in substance, in his pétition, 
that, owing to the steep grade where the accident occurred, and the 
diflQculty in holding a train as it ascended the hill, the défendant com- 
pany had constructed a switch back with a safety switch leading 
thereto, and that this safety switch was out of repair at the time of 
the accident, and could not be used. The défendant company an- 
swered this averment with the counter statement that it admitted the 
construction of the safety switch as alleged, but that it had been 
found to be an unnecessary contrivance, and that the use of the 
switch had for that reason been discontinued for a long time when 
the accident occurred. The plaintiff did not reply to this latter aver- 
ment of the answer. It is obvious, therefore, that the testimony 
above referred to simply proved a fact which was already admitted 
by the pleadings. The admission of such testimony was not a mate- 
rial error. 

We also think that the charge of the trial court was sufflciently full 
and spécifie on ail the important issues in the case, and that no error 
was committed in refusing the defendant's requests for instructions. 
As the record discloses no material error, the judgment is afQrmed, 
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OALDWELL, Circuit Judge. Assuming that contracts of this 
character are valid, tMs case is rightly decided on the ground stated 
in tlie opinion. But such contracts, in so far as they attempt to re- 
lease a railroad company from liability for injuries inflicted on its 
employés througli its négligence, are without sufflcient considération, 
against public policy, and void, and must ultimately be so declared by 
ail courts. 



ATCHISON, T. & S. F. R. CO. V. MEYEES. 
(Circuit Court o£ Appeals, Seventh Circuit. October 5, 1896.) 

No. 290. 

1. AppEAii— Spécifications of Brtior. 

It is unnecessary and cumbersome to glve, In a spécification of error, 
the reasons why the ruling complained of is clatmed to be erroneous, or 
to State the fact that the party duly objected and excepted to such ruling, 
and to further give the grounds of objection. 

8. Négligence— Instructions— Questions of Law and Fact. 

It is error to instruct a Jury that "It was incumbent on the plalntifl! to 
establlsh by a prépondérance of évidence the alleged négligence, or such 
parts, or portions thereof as may constitute a cause of action"; and, 
where nothing in the charge explalns upon what allégations of négligence 
there may or may not be a recovery, the error is not cured or immaterial. 

8. Samk— Masteb and Servant— Railboad Companiks— Defects in Foeeign 
Cars— Fellow Servants. 

Where a railroad company receives in Its yard a car of another rail- 
road, and such car is examined, and notice given that it Is defectlre and 
is to be returned, the company has fulfllled Its duty in regard to the 
car, and Is not llable for injuries resultlng from such defect, which an 
employé receives while the car Is being shlfted about the yard; the nég- 
ligence in such case, if any, belng that of his fellow servants. 

4. Same. 

A luilroad company is only required to use reasonable care In examin- 
ing a foreign car coming into its yards, and is not under a duty to examine 
it wlth "suflacient care" to ascertain whether it is In safe condition for 
use by its employés. 

5. Pkactice— Motion to Direct Verdict — Assignmbnt of Erbor. 

A motion to direct a verdict need not be made in wrlting, and does not 
require any such accuracy of expression as a request for instruction upon 
a proposition of law; and an assignaient of error on the ruling upon 
such a motion is not governed by the provision of rule 11 of the circuit 
court of appeals for the Seventh circuit (11 G. 0. A. cli., 47 Fed. vl.), con- 
cernlng instructions given or refused. 

6. Same — Request to Charge, 

The right to assign as error the refusai of a request to instruct the jury 
to bring in a certain verdict Is not waived by presenting other requests 
to charge after the flrst has been refused. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

This was an action by William Meyers against the Atchison, To- 
peka & Santa Fé Railroad Company to recover damages for personal 
injuries received while employed as a switchman în the yards of the 
company. Judgment was given for plaintifî, and défendant appeals. 

This is the second wrlt of error In this case. See 11 C. 0. A. 439, 63 Fed. 793, 
24 U. S. App. 295. ïhe action Is for personal Injury sufCered by the défendant 
In error, William Meyers, while employed as a switchman in the yards of the 



444 76 f;edbral reporter. 

plaintiff In error at Streator, 111. The injury conslsted in the loss of the right 
arm, whlch was crushed between the bumpers or deadwoods of two cars which 
the défendant in error was attempting to couple. It is alleged in the déclaration 
th^t on the 22d day of February, 1890, It became the duty of the plaintiff to as- 
sist In maklng up a train of freight cars for the défendant at Streator, and, while 
so dolng, to couple two cars, one of which was standing as part of an incompleted 
train, and the other was being switched into position for coupling, and was mov- 
ing at the speed of four miles per hour until brought into contact with the sta- 
tionary car, at which time the plaintilï attempted to effeet the coupling in the 
usual and necessary way, with a link and pin; that the deadwoods on the cars 
were of différent heights, being on the moving car about three inches lower than 
on the other car; that one of the deadwoods on the moving car was out of repair, 
and in an unsafe and dangerous condition, which fact was unknown to the plain- 
tiff, one of the bolts which fastened the deadwood to the car being brolien, or the 
nut belonging thereon off, so that the outer end of the boit was at the time loose, 
and projected from the surface of the deadwood about four inches, maUing the 
same extremely dangerous; that in the attempted couplmg the plaintiff 's arm and 
sleeve were caught by the boit, and flrmly held until the deadwoods came to- 
gether, forcing the boit through, and crushing and mangling the arm so that am- 
putation was necessary. It is alleged to hâve been "the duty of the défendant 
to hâve and keep said car in good and safe repair and condition while the same 
was being so switched, used, run, and hauled by défendant." Breaches of duty 
and acts of negUgence are alleged as follows: (1) "Yet the défendant did not re- 
gard its duty or use due eare in that behaif, but on the contrary, at the time 
aforesaid, did carelessly and negligently permit and allow said car to be switched, 
run, and hauled ùpon said railroad and in said yard, and used in maliing up said 
train, while the said deadwood thereon and said boit thereln were unsafe, de- 
fective, broken, out of repair, and in a dangerous condition as aforesaid." (2) 
"That such improper, unsafe, and dangerous condition of the car aforesaid was 
the resuit of négligence upon the part of the défendant in keeping and allowing 
said car upon its trâcks, or allowing it to go Into its trains or into its yards, or 
allowing it to be switched or used by its employés in any manner while in such 
unsafe and dangerous condition; by allowing the same to pass through its yards 
without examihing the same with sufficient care to ascertain whether the same 
was in proper and safe condition for the use of its employés; by not having the 
car repaired at said yard, to examine such car, and by not having an examination 
made of said car by its employés to détermine whether the same was in a safe 
or unsafe condition; by allowing the same to go into the hands of its yard em- 
ployés without examining the same, or without having the same examined, and 
without having the same put in proper condition and repair; and by allow- 
ing it to be in such improper condition and repair in its yards, knowing 
it would hâve to be handied by Its employés; and each of the above is made a 
spécifie ground of négligence upon the part of the défendant." Upon the close 
of the évidence the plaintiff moved the court to direct a verdict for the défendant, 
and, that motion having been denied, thereupon asked the following instruction, 
"(1) You are instructed by the court to find a verdict in this case for the de- 
fendant"; and, that having been refused, asked, suecessively, as the bill of ex- 
ceptions shows, other spécial instructions, numbered 2, 3, 4, and 5, each of which 
tlie court refused. Exception was duly saved to each of thèse rulings, and also 
to parts of the charge given, numbered from 1 to 15, and error has been properly 
assigned upon each exception. 

Robert Dunlop and Eldon J. Cassoday, for plaintifE in error. 

Before WOODS, JENKENS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

In the interest of brevity and clearness, it is to be observed that 
the assignment of error in this record contains much redundant and 
irrelevant matter. The flrst spécification is that the "court erred 
in denying defendant's motion at the conclusion of ail the évidence 
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to instruct the jury to flnd a verdict for the défendant." That would 
hâve been enough, because it states succinctly just what action is 
alleged to bave been erroneous. But there foUows a statement at 
lengtb of four reasons why tbe motion should hâve been sustained. 
They constitute a good brief, but in the assignment of error are irrel- 
evant. There is also a proper assignment upon the refusai of each 
request for instruction, but followed in each instance by the state- 
ment, quite necessary to be found in a bill of exceptions, namely, 
"to which ruling • « * défendant then and there duly objected 
and excepted," etc. Raiiroad Co. v. Mulligan, 14 C. C. A. 547, 67 
Fed. 569, 34 U. S. App. 1. So, too, af ter each spécification of error 
upon the charge of the court, there is a like out of place statement, 
not only of the exception, but of the grounds of objection. We 
think it would be the better practice if the grounds of objection to 
an instruction were required to be disclosed at the time of objection, 
and so stated in the bill of exceptions; but elsewhere, unless it be in 
the briefs, such a statement can be only an Incumbrance of the record. 
The déclaration is framed upon the theory that, in respect to the 
cars which the plaintiff was coupling when injured, the défendant 
owed him the ordinary duty which a raiiroad company owes to 
its employés engaged in handling its own cars, or the cars of other 
companies in use upon its Unes. It is alleged that the plaintiff was 
assisting "in making up a train of freight cars for the défendant," 
that the two cars which he was coupling were "part of the train or 
trains operated upon defendant's Une of railway," and "that it be- 
came and was the duty of the défendant to bave and keep said car 
in good and safe repair and condition." Of that duty only is any 
breach alleged. The case proven, however, if the évidence tends 
to establish a cause of action upon any ground, is distinctly dif- 
férent. It appears that the car which was out bf repair, and which 
was of the Delaware, Lackawanna & Western make, came from 
another road, known as the "Three I," into the Santa Pé yards at 
Streator in the morning of the day of the accident, and was there 
promptly inspected, found defective, and ordered returned to the 
Three I, but was permitted to remain on the Santa Fé tracks until 
4 o'clock of the aftemoon, when, in the rear of a number of other cars, 
ail intended for the Three I road, it was pushed into a Y, whence, in 
the usual course of business, it would be taken by that company; 
but standing on the Y was found another car, which it was neces- 
sary to remove to a Santa Fé track, and for that purpose the plain- 
tiff was directed to couple the moving Lackawanna car to the stand- 
ing one, and in making the attempt was injured as stated. The 
car which caused the injury having been received in the usual course 
of business from another company, the plaintiff in error owed to 
its employés in respect thereto, as stated in our opinion upon the 
first appeal, simply "the duty of making proper inspection, and giv- 
Ing notice of its defects, if any were found." To what extent the 
inspection in such cases should go, and what character of notice 
should be given, we were not then required to sav, and perhaps 
need not now attempt to détermine with précision. If a car be 
accepted for transportation over the road of the receiving company, 
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it is clear that defects which are "visible, or discoverable by ordi- 
nary inspection," must be repaired sufiadently to make tbe use oî 
the car reasonably safe, Eailroad Co. v. Herbert, 116 U, S. 642, 
6 Sup. et. 590. But once a car bas been found to be out of repair, 
or so far defectiye as to justify a refusai to accept it, and there re- 
mains nothing to do but to put it upon a switcb or other place of 
redelivery to the company of which it was received, wbat further in- 
spection should be required, and what notice of defects sbould be 
given to employés called upon to make, or assist in making, the re- 
delivery? If in any case the inspector discovers defects which are 
not obvions, and which involve more than the usual dangers to those 
who may be employed in returning the car, spécial notice, it would 
seem clear, ought to be given; but, ordinarily, notice to the effect that 
the car is out of order, and is to be returned to the road from which 
it came, we think should be suflScient, — certainly if the defect be ob- 
vions,— because it would fairly put the brakeman or switchman on 
his guard, and require of him extra précaution and vigilance to avoid 
injury. 

It résulta from thèse considérations that some of the objections 
made to the court's instructions must be sustained. It was not 
improper to restate in the charge the varions spécifications of nég- 
ligence found in the déclaration. The fault of the charge in that 
respect was in the failure to explain upon what ground, if at ail, 
the action could be maintained, and in telling the jury that "it was 
incumbent on the plaintiff * • * to establish by a prépondér- 
ance of the "évidence the alleged négligence, or such parts or portions 
thereof as may constitute a cause of action." The jury was there- 
by authorized to judge of the law as well as of the fact, and there 
being nothing elsewhere in the charge to explain upon what alléga- 
tions of négligence there might be, and upon what there might not 
be, a recovery, the error cannot be regarded as cured or as immate- 
rial. 

Correcting an inaccuracy in an instruction which w'as condemned 
in our former opinion as inapplicable and misleading, the court de- 
clared the employer's duty to be "to use ordinary and reasonable 
care * * * to furnish its servants or employés with reason- 
ably safe appliances, machinery, tools, and working places, and also 
to exercise ordinary and reasonable care at ail times to keep them 
in a reasonably safe condition of repair." The gênerai doctrine 
thus stated was not applicable to the case, and, it is not unlikely, 
was misleading or confusing, though followed immediately by a 
statement (which, so far as it went, was perhaps not objection- 
able) of the rule conceming the inspection and givlng of notice of 
defects in foreign cars. It did not go far enough, because no dis- 
ttaction was made between cars accepted for use and those rejected 
and ordered returned. The jury may hâve understood that they 
were to détermine the case both by the gênerai and by the particular 
rule stated. 

In respect to foreign cars found to be defective, the court also 
instructed that the company receiving must return or repair them, 
and that, "if it does not repair, then it must return the cars in a 
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reasonable time, and in a reasonable manner; in other words, it 
cannot use such cars in its yards, or liandie the same as if not de- 
fective," This was erroneoua. The car in question remained in 
the Sauta Fé yards from an early hour in the morning until 4 
o'clocli in the afternoon, and meanwhile was shifted in position 
perhaps two or three times ; but if in that respect, or in the manner 
in which the return and redelivery to the Three I Company were 
attempted, there was négligence, it was the fault of co-servants of 
the plaintiff, for which the corapany would not hâve heen respon- 
sible if injury had resulted. The only vice principal or représenta- 
tive of the railroad company in the occurrences of the day was the 
inspector, and he represented the company only in the inspection 
of the car, and in the giving of notice of defects. The company 
owed to the défendant in error no duty in respect to the time or 
manner of return. If the car had been retained in the Santa Fé 
yards by the order or authority of a gênerai superintendent or other 
gênerai oflScer of the company, and the plaintiff, being required to 
work about it, had suffered injury by reason of its defective condi- 
tion, he would doubtless hâve had cause for complaint; but the 
crews engaged in the yards at Streator, including yard master, fore- 
men, and engineers, were ail his fellow servants, and for what they 
did witb the car after the inspection, and after notice that it was 
to be returned to the other road, the plaintiff in error is not amenable. 

The more important question in the case is whether the court 
should hâve directed a verdict for the défendant. It i« contended 
that this question is not properly presented by either the flrst or 
second spécifications of error. The objection to the flrst spécifica- 
tion is that it in no manner spécifies the motion, or the ground there- 
of, nor refers to the portion of the record where it may be found. 
The bîll of exceptions shows that upon the close of the évidence 
"the défendant entered its motion that the court direct the jury 
to flnd a verdict therein for the défendant." The motion, it is 
évident, was not in writing, like a spécial request for instruction, 
and it is not our opinion that it needed to be. Instructions proper 
are for the guidance of the jury in determining a case or question 
which is left to their décision. The peremptory direction of a ver- 
dict withdraws a case from the jury, and, as it requires no such ac- 
curacy of expression as a request for instruction upon a proposition 
of law, only an informai motion is necessary; and, whether it be 
sustained or overruled, an assignment of error on the ruling is not 
governed by the provision of rule 11 (11 C. C. A. cii., 47 Fed. vi.), con- 
cerning instructions given or refused. 

The second spécification is upon a formai request for a written 
instruction to the same eflect as the motion, but, it is insisted, is 
not available, because instructions upon other propositions were 
asked at the same time. It appears by the bill of exceptions, how- 
ever, that the peremptory instruction was asked flrst, and then the 
others; and we are of opinion that the right to assign error upon 
the refusai of the flrst request was not waived by the présentation 
of others after that had been denied. Indeed, we peroeive no nec- 
essary objection to the présentation of such requests together, with 
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a prayer — ^whîch, îf unexpressed, perhaps ought to Se inferreS — ^tKat 
if the firpt be ref used the others be given. 

We are of opinion tliat the défendant was entitled to the verdict 
asked. As aireadj explained, the case alleged is not proved, and 
the case now insisted upon is neither alleged nor proved. It is not 
alleged that the car -which was defectivé was not inspected. The 
proof is that it was inspected, and that it was declared ont of order 
and direeted to be retumed. The only approximation to a charge 
that there had been an insuiBcient or négligent inspection is in the 
indirect and incohérent averment already quoted, that the unsafe 
condition of the car "was the resuit of négligence on the part of 
the défendant, * * * by allowing the same to pass through its 
yards without examining the same with suflQcient care to ascertain 
whether the same was in proper and safe condition for the use of 
its employés." But the company was required only to use reason- 
able care, and was not under a duty to the plaintifl to examine with 
sufficient care to ascertain whether the car was in condition for 
acceptance and use, or whether it ought to be returned, and in the 
latter case to notify the employés by whom the return should be 
made. It is an indispensable élément of the right of recovery in 
the case that there should hâve been a négligent failure to notify 
the plaintifE that the car was out of order, but the déclaration con- 
tains no such averment, nor its équivalent. The plaintifE allèges 
"that he had reason to believe, and did believe, that the cars were 
in safe condition and in good repair, and that, acting upon such be- 
lief, and without time for an examination under his duties, but be- 
ing compelled to act instantly, he used ail due diligence in mak- 
ing such coupling to avoid injury." But his own testimony shows 
that from the mouth of the inspecter, in the morning, he heard the 
car condemned and ordered retumed, that when about to malœ the 
coupling he recognized the car as the same, and that he was under 
no necessity to act hurriedly, or vrithout making such examination 
as was necessary to insnre his own safety. If he acted hastily, it 
was of his own choice, or in obédience to the command or urgence of 
fellow servants. It is also alleged "that ail such defectivé and un- 
safe and dangeroua condition was unknown to the said Meyers, and 
could not hâve been known to hini by using ordinary and reasonable 
care." But that is not équivalent to an averment that the inspecter 
failed to give Mm notice or proper waming of the defectivé condition 
of the car; and on the évidence it is manifestly not true that by the 
exercise of even slight care the plaintiff could or would not hâve dis- 
covered the dangerous condition of the car before putting himself in 
a place of danger from it. When, in the morning, he leamed 
that the car was out of repair, he might well hâve examined the 
couplings and brakes for himself, or hâve inquired into the nature 
of the defects, but it does not appear that he did either; and when, 
later, he was direeted to make the coupling, it being admitted that 
he then knew the car to be the one which had been ordered retum- 
ed because it was out of order, it cannot be true, as alleged, that 
he believed, or had reason to believe, that the car was in good condi- 
tion. If at the time of inspection, or at any time before the ac- 
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cident, a boit projected three or four inches from the deadwood, it 
was in plain sight, and should hâve been observed by the plaintiff, 
if exercising even the ordinary caution of one engaged in the dan- 
gerous opération of coupling moving cars, and eertainly if exercis- 
ing the extra care required of him when he knew that the. car waa 
in bad condition. Instead of extra or even ordinary vigilance, the 
plaintiff's testimony is in efEect an admission that when about to 
make the coupling he gave no spécial attention to the deadwoods of 
the approaching car, or to the question of his safety. Without 
any observation of the moving car from which he had just climbed 
down, and which was moving at a speed between two and three 
miles an hour only, he went forward to the standing car, and took 
position with his back to the approaching car. He did not, while 
advancing or standing, turn to look until, when the deadwood vvas 
"something like two feet" behind him, he turned enough to grab 
the link, "and tried to make thfe coupling." Choosing to do it in 
that way, he of course acted quickly, and perhaps without time, even 
if at the instant he had observed a projecting boit in the deadwood, 
to change his mode of action. But the flrst he knew of the boit was 
after the accident, when he found his coat sleeve caught upon it. 
It was "a round-headed boit, with a sharp edge." The size of the 
head was "between a nickel and a quarter of a dollar." His arm 
was "ail mashed through the elbow, and right down between the 
elbow and wrist." The boit "struck the elbow." He also testi- 
fied that the boit passed through his arm, but manifestly that was 
only an inference, since he saw it first as caught in his coat sleeve. 
The wound, as described by the surgeon, showed no sign of having 
been pierced; and the strong probability is that the boit did not 
project before the deadwoods came together, but, its sharp edge 
catching on the coat sleeve, it was drawn oiit as the cars separated. 
If it did not project in the morning, the inspector, having found 
the car otherwise unflt for acceptance, was not at fault in failing 
to discover that it was broken, or the nut ofî from its inner end; 
and, if it was projecting at the time of the attempted coupling, it 
was a patent object, which the plaintiiî, knowing the car to be eut 
of order, should hâve observed. Disregarding therefore, if we may, 
the mistaken theory of the déclaration, and the total lack of proof 
of its essential averments, we flnd in the record no proof that the 
railroad company neglected any duty which it owed to the défendant 
in error, while, on the other hand, we deem it elear, upon his own 
testimony, that his injury, if it could be said to hâve come from a 
hazard of which he did not assume the risk when taking employ- 
ment, was attributable to his own heedlessness and disregard of a 
danger against which he had been fairly put upon guard. The judg- 
ment is therefore reversed, and the cause remanded, with direction 
to grant a new trial. 
v.76F.no.4— 29 
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UNITED STATES T. SUN. 

(District Court, D. Verinont. November 2, 1896.) 

Ghinesb Laboker— What Constitdtbs. 

The fact that a Ohinese member of a trading firm llves at the store with 
sereral other members of the flrm, and does the houseworis for them, does 
net eonstltute hlm a laborer, within the meanlng of the registratlon and 
déportation acts of 1892 and 1893 (27 Stat. 25; 28 Stat. 7). 

This was an application for an order of déportation against Suey 
Sun as an unregistered Ohinese laborer. 

John H. Senter, for the United States. 
J. A. Brown, for respondent. 

WHEELEE, District Judge. The question hère îs whether the 
respondent is a Ohinese laborer, within the meaning of the regis- 
tration and déportation acts of 1892 and 1893 (27 Stat. 25; 28 Stat. 7). 
According to what is shown hère, he was and is a member of the trad- 
ing flrm of Lung Kee & Oo., consisting of thirteen partners, at 24 Pell 
Street, New York, in which he has an interest of $1,000, and of whom 
nine, including tiie respondent, live at the store, and he does the 
housework for them, and in spare time packs goods for shipment. 
He is argued to be a laborer on account of thèse household services. 
In the Standard Dictionary the définition of "laborer" excludes do- 
ra estic service. Thèse services for the household of partners seem to 
be essentially domestic in their nature, and not for the hire that is 
associated with the occupation of laborers as such. Order of dépor- 
tation denied, and respondent discharged. 



UNITED STATES v. MARK YING. 

(District Court, D. Vermont November 2, 1896.) 

Chinesb Laboreb — What Ooitstitutbs — Reoistration — Deportatioît. 

A Chlnaman who was a peddler at the time of the passage of the act of 
May 5, 1892 (27 Stat. e. 60), relatlng to registration of Ohinese lajborers, 
but 'v^o ceased peddiing and became a member of a trading flrm p'rior to 
the passage of the act of November 3, 1893 (28 Stat. c. 14), which Includes 
Ohinese peddlers, etc., in the term "laborers," is not a laborer and liable 
to déportation for want of registration. 

This was a motion and information for an order of déportation 
against Mark Ying, as an unregistered Ohinese laborer. 

John H. Senter, for the United States. 
J. A. Brown, for respondent. 

WHEELEE, District Judge. The respondent, a Chînese person, 
is brought in on a motion and information for an order of déportation, 
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as an unregistered laborer, under thé acts of May 5, 1892 (27 Stat. c. 
60), and of November 3, 1893 (28 Stat c. 14). The former act, in tMs 
respect (section 6), applied exclusively to Chinese laborers, witbout 
furtber désignation or description. The latter act deflnes them thus: 

"Section 2. ïhe words 'laborer' or 'laborers,' wherever used in tMs act, or in 
the act to wWcli tbis act is an amendment, sball be construed to mean both 
sklUed and unskilled manual laborers, ineluding Chinese employed in mlning, 
BsUng, huckstering, peddling, laundrymen, or those engaged in taklng, drylng, 
or otberwise preserving shell or otber flsh for borne consumption or exportation." 

Each speaks from its own date, and the latter applies to persons 
who were Chinese laborers, as defined by it, on NoYember 3, 1893. 
The respondent had, according to what is shown, been a peddler for 
two or three years next before "the flrst part of July, 1893," when 
he became a member of the trading firm of Quang Lun Wah & Oo., 
at 32 Mott Street. New York, and has so remained, having an interest 
therein of |1,000. If the act of 1892 had included peddlers with 
laborers, or he had continued peddling af ter the act of 1893, he would 
hâve been required to register, and be liable to déportation for want 
of doing so; but neither happened. The act of 1893 also defines 
"merchants," and he is said not to be a merchant, within the défini- 
tion. But the act does not déclare ail not merchants to be laborers, 
nor otherwise require registration of them. The question is not 
whether the respondent is a merchant, and so exempt from registra- 
tion, but whether he is a laborer, and so liable to déportation for 
want of registration. He does not appear to be a laborer, within 
either common understanding or the statutory définition of the term. 
Motion denied and respondent discharged. 



UNITED STATES Y. McALPIN. 

(Circuit Court, S. D. New York. May 5, 1896.) 

No. 1,914. 

CtrsTOMS DuTiKs— Classification— Manufactures op Silk. 

Drapery net, consisting of a silk fabrlc having a foundatlon of plaln 
net with embroidered figures, was dutiable as manufactures of sllk, or 
of whlch silk Is the component material of chief value, not speclally pro- 
vided for, under paragraph 414 of the act of 1890. 

This was an application by the United States for a review of a 
décision of the board of gênerai appraisers in respect to the clas- 
sification of certain merchaadise imported by S. McAlpin. 

Henry C. Platt, Asst. U. S. Atty. 
William B. Coughtry, for importer. 

TOWNSEND, District Judge (orally). The article in question is 
ai silk fabric, consisting of a foundation of plain net with embroid- 
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ered figures. The case of Field's Appeal, 50 Fed. 908, affirmed by 
the circuit court of appeals (4 C. C. A. 371, 54 Fed. 367), seems to 
be controllirtg upon the facts herein shown. It is true, the local 
appraiser states that the goods are unlike those passed upon by 
the court in said case; but in the absence of any évidence that such 
différence would remove them from the classification there adopted, 
and in view of the finding of the board of gênerai appraisers that 
the article is drapery net, and of the discussion by the court in said 
case as to articles apparently of the same gênerai character, and 
of its décision thereon, and of the acquiescence of the treasury de- 
partment therein, I think the article should hâve been assessed at 
50 per cent, ad valorem, under paragraph 414 of the act of 1890, 
as manufactures of silk, or of which silk is the component material 
of chief value, not specially provided for. The décision of the 
board of gênerai appraisers is affirmed. 



UNITED STATES v. SCHWARTZ. 

(Circuit Court, S. D. New îork. May 22, 1896.) 

No. 2,248. 

CusTOMS DuTiES— Classification— TOTS. 

Hollow papler-macliê rabbits for holding candy, not shown to be unl- 
versally known In commerce as "toys," but whlch are chlefly used for the 
amusement of children, , are dutiable as toys, under paragraph 321 of the 
act of 1894, and not as manufactures of papler-machê, under paragraph 
353. 

This was an application by the United States for a review of a 
décision of the board of gênerai appraisers reversing the action of 
the collector in classifying for duty certain merchandise. 

Henry D. Sedgwick, Asst. U. S. Atty. 

Albert Comstock (of Comstock & Brown), for importer. 

TOWNSEND, District Judge. The article in question is a rabbit, 
made of papier-maché, with a removable head, and capable of hold- 
ing candy. The collector assessed it for duty as a manufacture 
of papier-maché, under paragi*aph 353 of the act of 1894. The im- 
porter protested, claiming that the article was dutiable as a toy, 
under paragraph 321 of said act, and the board of gênerai ap- 
praisers sustained the protest. 

The évidence for the importer fails to show that thèse articles 
are universally commercially designated as "toys"; but the évi- 
dence also shows that articles of tiiis character are recognized as 
belonging to the class known as "toys." The distinction is that, 
while the importer has failed to prove commercial classification as 
toys, yet ail the witnesses practically agrée that thèse articles are 
used generally and chiefly for the amusement of children. In that 
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event I tliiiik the article is a "toy," within the décisions in Zeh. v. 
Cadwalader, 42 Fed. 525, affirmed 151 V. S. 171, 14 Sup. a. 288; 
Wanamaker v. Cooper, 69 Fed. 465; and Maddock v. Magone, 152 
U. S. 368, 14 Sup. Ot. 588. The décision of the board af gênerai ap- 
praisers is affirmed. 



DE LONG et al. v. UNITED STATES. 
(Circuit Court of Appeals, First Circuit. September 16, 1896.) 

No. 163. 

C08TOMS DDTIES— CON8TR0CTION OF LaWS— FRESH FiSII. 

In the tarife act of August, 1894, the f ree list (paragraph 481) enumerates, 
"Fish, frozen or paeked in Ice fresh." The schedule relating to dutiable lish 
enumerattfs (paragraph 210), "Herrlngs, piclilecl, frozen, or salted, and salt- 
water fish frozen or paeked in ice, one-half of one cent per pound." Held 
that, under the rule of construction requiring each part of a law to be made 
effective if possible, the paragraph in the free list must be held as generie, 
and paragraph 210 as exceptional or spécifie; consequently sait water fish, 
fresh and paeked in ice, are dutiable under paragraph 210. 70 Fed. 775, 
afHrmed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a pétition by Edward E. De Long and Joseph Bennett, 
doing business as De Long & Seaman, for a review of the décision 
of the board of gênerai appraisers afflrming the action of the collector 
of the port of Boston in assessing duties on certain fresh mackerel 
paeked in ice, imported by them. The circuit court afflrmed the ac- 
tion of the board of appraisers (70 Fed. 775), and the petitioners 
hâve appealed. 

The findings of fact by the board of gênerai appraisers were as fol- 
lows: 

We find: (1) That Messrs. De Long & Seaman imported into the port of 
Boston, October 5, 1894, certain ûsh, upon which duty was assessed at one- 
haJf cent per pound under paragraph 210, Act Aug. 28, 1894, as salt-water 
fish paeked in ice, and which the importera elaim are entitled to free entry, 
under the provisions of paragraph 481 of said act, as fish, frozen or paeked in 
ice fresh. (2) That said flsh were fresh mackerel, paeked in ice, and were 
salt-water flsh. It is matter of eommon knowledge that many tons of fresh 
flsh caught in the fresh waters of British America are annually imported into 
the United States frozen or paeked in ice. The provisions of paragraph 481 
permit the free entry of the same, while paragraph 210 covers salt-water fish 
imported in like condition; and it is our opinion that both paragraphs are 
effective and applicable to the respective species of flsh, and that such was 
the Intent of eongress, and the correct construction of the whole act. 

In the circuit court it was agreed by the parties that, in addition to 
the findings of fact by the board of appraisers and the other facts in 
the record, the foUowing propositions of fact may be taken as true: 

(1) Only fresh fish are ever frozen or paeked in ice. (2) No fish are either 
frozen or paeked in ice except when they are fresh. (3) Both freezing and 
packing are processes of which the purpose is to préserve the flsh; freezing 
being employed in winter, and packing in ice in summer. (4) The foregoing 
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propositions apply both to fresh-water flsh and to salt-water flsb. (5) The 
particular flsh In question in this case, whleh were packed in ice, were in- 
tended for Immédiate cousumption at the port of entry. 

The opinion of PUTNAM, Circuit Judge, conflrming décision of 
gênerai appraisers, was, in full, as follows: 

The tariff act of August, 1894, contains in the free list this paragraph: 
"481. Pish, frozen or packed in ice fresh." The schedule relating to dutiable 
flsh contains the following: "210. Herrings, pickled, frozen, or salted, and 
salt-water fish frozen or packed in ice, one-half of one cent per povind." The 
issue hère arises from the incongruous expressions touching flsh, frozen or 
packed in ice, found in the paragraphs quoted. The Imperatlve rule of con- 
struction applicable to the case is that each paragraph shall be held effective, 
if possible. AU other rules referred to by counsel are subordinate to this, 
and some of them fanciful. It Is possible to make each paragraph effective 
by holding 481 generic, and 210 exceptional or spécifie; and the court is 
compelled to accept this construction as obligatory upon it. If the resuit of 
the application of this rule of construction should prove absurd in any par- 
ticular case, some other rules must be sought for. But such is not the fact 
hère. Slnce the abrogation of the articles of the treaty wlth Great Britain of 
1871, in pursuance of whlch the products of the sea flsheries of the maritime 
provinces were made free, congress bas pursued a policy, more or less re- 
strlcted, of imposing duties on Canadlan salt-water flsh. We think this was 
never relaxed beyond admitting free flsh intended for daily or immédiate 
cousumption. This exemption gave rise to a perplexing controversy whether 
flsh frozen or packed in ice came ordinarily within that, classiflcation. The 
f ramers , of the act of 1894 were apparently anxious to obviate that question, 
and their anxiety was perhaps so great that they omitted to enumerate fresh 
flsh not frozen nor packed in Ice. However this may hâve been, the policy 
to which we refer had especial relation to the products of the sea flsheries of 
the maritime provinces, and paragraph 210, as interpreted by us. In connection 
with the settled purpose declared aaew in paragraph 568 to admit free ail 
products of our own flsheries, affiects principally Canadlan salt-water flsh. 
Let there be a judgment afflrmlng the décision of the board of gênerai ap- 
praisers. 

John Lowell and Thos. H. Russell, for appellants. 

Sherman Hoar, U. S. Atty., and Fred. P. Cabot, Asst. U. S. Atty. 

Before COLT, Circuit Judge, and NELSON and WEBB, District 

Judges. 

PER CUEIAM. In this case we agrée with the reasoning in the 
opinion, and with the conclusion reached, by the circuit court. The 
judgment of the circuit court is aflBrmed. 
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DICKINSON T. A. PLAMONDON MANUF'G CO. 

(Circuit Court, N. D. IlUuols. June 29, 1896.) 

Patents pob Inventions— Inpringement— Brick Machines. 

Letters patent No. 315,855, Issued April 4, 1885, to Albert D. Thomas; 
No. 324,453, issued August 18, 1885, to John J. Brewis; No. 375,660, Issued 
December 27, 1887, to Albert D. Thomas; and No. 395,871, issued Jan- 
nary 8, 1889, to John J. Brewis,— for Improvements In bricli machines, 
which operate by filling and compresslng pulverized clay in plungers that 
approach each other with varied relative motions, are not Infrlnged by a 
device which, while accomplishing the same resuit in much the «ame way, 
Is meehanieally différent from the patented machines. 

In Equity. 

Suit for injunction by Henry C. Dickinson against the A. Plamon- 
don Manufacturing Company to restrain the alleged infringement of 
certain patents. 

Offield, Towle & Linthicum, for complainant. 
Jesse Cox and L. L. Bond, for défendant 

GROSSCUP, District Judge. The bill is to restrain the infringe- 
ment of letters patent to Albert D. Thomas, dated April à, 1885, No. 
315,855; to John J. Brewis, dated August 18, 1885, No. 324,453; to 
Albert D, Thomas, dated December 27, 1887, No. 375,660; to John 
J. Brewis, January 8, 1889, No. 395,871. Ail of thèse patents are for 
new and useful improvements in brick machines. Thèse machines 
operate by ûlling and compressing pulverized clay in molds by plun- 
gers, which hâve peculiar motions, by which they approach each other 
from the top and bottom with varied relative motions, until the clay 
is compacted into very hard, dense, and well-united bricks, which are 
then pushed up ont of the molds, and removed, while the molds are 
again fiUed for making more brick in a like way. One of the ad- 
vantages claimed is that at a moment during this process there is a 
slacking of pressure, during which period the particles of clay in the 
molds, still held under pressure, hâve time to flow together or coalesce 
solidly, the continuance of the upward motion tending to break the 
first set of the particles to the walls of the mold, so that the final pres- 
sure can compact the whole brick uniformly to the center. There 
Is, then, an additional increase of pressure to finish the compression 
of the brick. Other motions of the plungers free the brick of the 
top plunger, and bring the lower one to a level of the opening from 
which it is taken. Thèse motions of the plungers are brought about 
by the mechanism described in the complainant's patents. 

Brick machines themselves are old, and there is no claim in thèse 
pateats to any process. The daims are simply for the mechanism, 
and this, in its éléments, is admittedly old. In the conclusion to 
which I hâve corne in this case, it will be useless to set out the com- 
plainant's mechanism at large. I am of the opinion that the com- 
plainant's claims must be strictly interpreted, and are limited to the 
particular mechanism set forth. I am of the opinion, also, that the 
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défendant'» machine, while accomplishing the same resuit, in much 
the same way, is not an embodiment of the complainant's mechanism. 
It seems to me that the fulcrum action of the défendantes machine, 
though periorming, of course, the same function as that of the com- 
plainant's machine, is mechanically différent, and is, in point of 
strength and durability, very superior. Indeed, the proof does not 
satisfy me that the complainant's machine is practical, and would 
answer the purposes of continuai everyday strain; while the defend- 
ant's machine is constructed on such Unes as instantly show its du- 
rability and strength. 

A decree may be entered flnding that the defendant's machine is no 
infringement of the complainant's patents, but containing no flnding 
upon the validity of the complainant's patents, and dismissing the 
bill. 



SEABURY et al. v. JOHNSON et al, 
(Circuit Court, D. New Jersey. September 18, 1896.) 

1. Patents— Limitation of Claims. 

Courts are bound by the language ehoaen by the inventer In framing 
hls clalms, and they hâve nelther the rlght nor the power £0 enlarge a 
patent béyond the scope oî the clalms, even though the patentée may hâve 
been entltled to something more than the words he bas chosen to use will 
tnclude. 

3. Samè. 

In a patent for an Improvement in disinfectants, consisting of a particu- 
lar form of sulphur candie, the patentée described a certain band as 
"preferably of métal,". but in bis claim mentioned only "a surrounding 
band of métal." Beld, that the patent was limlted to a candie havlng the 
band actually of métal, and was not infringed by one bàylng a paper band 
so treated as to be incombustible, thereby accomplishing the same end. 

3. Bame— Improvement in Disinfectants. 

The Shaw patent. No. 390,314, for an Improvement in disinfectants, 
Consisting of a particular form of sulphur candie, construed, and held not 
infringed. 

This was a suit in equity by Seabury & Johnson against Johnson 
& Johnson for alleged infringement of letters patent No. 390,314, 
issued October 2, 1888, to Charles H. Shaw, for an improvement in 
disinfectants. 

Edwin H. Brown and James O. Chapin, for complainants. 

0. E. Mitchell and H. B. Brownell, for défendants. 

GrREEN, District Judge. The complainants hâve brought this 
suit to restrain the défendants from infringing letters patent of the 
United States granted to one Charles H. Shaw, for a "new and useful 
improvement in disinfectants." The letters patent are dated Octo- 
ber 2, 1888, and are numbered 390,314. Practieally, the invention is 
for a particular form of a "sulphur candie." In describing his inven^ 
tion, Mr. Shaw, in the spécifications, referring to the aecompanying 
diagram or drawing, says: 
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"The candie In this example of my Improvement has a boây, a, oî cylfcjdïlc 
form, provided on the upper siàe, at about the center, with a nlpple or pro- 
jection, a'. Around tbe boây, a, extends a band, b, whicb Is preferably made 
of métal, and extends sllghtly aliove the top of sald body, In order that It may 
prevent the flowing over of aay liqiilfled sulphur upon any article on -which 
the candie may be placed and burned. Thls band may simply be retained by 
friction In place around the body, ot it may be seeured in any other sultable 
manner. There may be a plate of métal beneath the bottom of the body, a, 
of the candie, if désirable, and, in case such a plate should be employed, it 
might be seeured to the lower edge of the band, b. The candie in thls exam- 
ple of my Improvement is shown as being of large diameter compared wltb 



.^%'. 




-Z^^.S. 




its length or height, and it is désirable to make it in this way lu order that 
a large surface of the sulphur shall be exposed for combustion. I employ a 
wick or wicking consisting of threads or libers of combustible material, dis- 
tributed throughout the entire body, a, of the candie, or the entire upper por- 
tion of the body, as well as the nlpple or projection, a'. I hare represented 
such thread or liber by short lines in Fig. 2, and marked such Unes wltb the 
letter 'c' Obviously, a candie embodying my improvement may be made in 
other shapes; as, for instance, square or approxlmateJy square, or ot other 
polygonal contour." 
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The advaatages resulting from this improvement are summed up 
by the inventer in thèse words: 

"A candie enibodying my Improvement will burn slowly, and without en- 
tailmg any serions danger of conflagration." 

Two elaim's are made, but only the first is involved in this suit. It 
is as follows: 

"(1) A sulphur candie, provided with a surrounding band of métal, project- 
ing slightly above tbe upper side or end of the main portion or body of said 
candie, substantially as described." 

It is insisted that the infringement of this patent by the défendants 
lias been clearly proved. The "candie" manufactured by the com- 
plainants, and protected by the letters patent referred to, may be de- 
scribed as a mass of sulphur, preferably cylindrical in shape, having 
a woven or twisted wicking, about which the sulphur rises into a star- 
shaped nipple, surrounded by a métal band, the edge of which pro- 
jects aboTe the mass of the sulphur, as distinguished from the nipple, 
sufflciently to prevent the overflow of the sulphur when fused in the 
process of burning. The device of the défendants, which is alleged 
to be infringing, is also a mass of sulphur having at the center a cir- 
cular wick, which is placed in a circular groove sunken in the body of 
the sulphur, the bottom of which is distinctly lower than the surround- 
ing sides of the box in which the candie is fixed; the box, itself, how- 
ever, not being of métal, but made of paper. 

Does the manufacture »f the défendants infringe that of the com- 
plainants? To answer this question, it is necessary to analyze the 
claim of the patent now in litigation. It contains four distinct fea- 
tures or limitations: (1) A sulphur candie, (2) having a projecting 
central nipple, (3) provided with a surrounding métal band, (4) having 
an edge projecting above the surface of the inclosed candie. Upon 
an examination of the défendants' device, certainly some of thèse 
features are clearly wanting. Of course, the body of the candie — 
the mass of sulphur — necessarily appears ; but there is in the défend- 
ants' candie neither a nipple nor a métal band, nor does there seem 
to be a projecting edge to the surrounding support or holder of the 
sulphur. In ail thèse respects it differs from ttie manufactured arti- 
cle of the complainants; and if thèse différences, or either of them, 
be radical, it would follow that there is no infringement of the com- 
plainants' device. 

It will be necessary to consider only one of thèse points of différ- 
ence, as it appears in the construction of the candies in question ; and 
that relates to the character and nature of the band surrounding the 
mass of sulphur forming the candie of the patent. In the one case 
it is to be of métal; in the other it is of paper. Now, the contention 
of thé complaina»ts is that, the paper being admittedly chemically 
treated 80 as to be rendered incombustible, it thereby becomes an 
équivalent for métal, and its use to accomplish the same purpose as 
the métal is a clear infringement. But the clàim is not for an "in- 
combustible band," but for a métal band ; and its purpose is obvious. 
Sulphur, whèn it is heated to fusion or burning point, is at a tempera- 
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ture of about 238° F., and in such state would be Tery apt to set flre 
to any combustible material witb which it might come in contact. 
To prevent its flowing, to confine it within safe limita, to prevent its 
communicating flre to combustible materials, tbe casing, projecting 
sufficietttly above the fused mass of ignited sulphur, is provided. In 
the spécification tbis band is said to be "preferably made of métal." 
Had the claim made by the inventor been couched in similar words or 
phrases, the contention of the complainants would bave had great 
force. Possibly, then it might bave been conyincingly argued that 
any projecting band which would hâve retained the fused sulphur 
within itself, whether metallic or of other material, would hâve been 
within the claim of this patent. But the inventor, for reasons doubt- 
less satisfactory to himself, deliberately limited his claim to a "me- 
tallic band," although it is quite clear from the words of the spécifica- 
tion that he was perfectly well aware that bands of other material 
might sufïice. Believing that métal bands were "préférable," he de- 
liberately chose them for this monopoly, and chose them only. His 
act in so doing was nothing more or less than a déclaration that he 
abandoned to the public the right to use bands which were nonme- 
taJlic. The law of patents requires that the patentée shall particu- 
larly specify and point Out the part, the improvement, or the combina- 
tion which he claims as his invention or discovery. Courts are 
boimd by the language chosen by the inventor; and they hâve neither 
the right nor the power to enlarge a patent beyond the scope of its 
claim, as allowed by the commissioner of patents. "When the terms 
of a claim in a patent are clear and distinct, the patentée in a suit 
for infringement is bound by it." He is absolutely barred from at- 
tempting to show that his invention or discovery is larger and broader 
than the terms of the claim. Keystone Bridge Co. v. Phœnix Iron 
Co., 95 U. S. 274; Railroad Co. v. Mellon, 104 U. S. 112; White v. 
Dunbar, 119 U. S. 47, 7 Sup. Ct. 72; Stirling Co. v. Kerpont Boiler 
Co., 72 Fed. 780. 

The principle which governs in cases of this nature is most tersely 
stated by the suprême court in McCIain v. Ortmayer, 141 U. S. 419, 12 
Sup. Ct. 77, in tiiese words : 

"Whlle the patentée may hâve been unfortunate In the language he bas 
chosen to express his actual Invention, and may hâve been entitled to a 
broader claim, we are not at llberty, without runnlng counter to the entlre 
current of authority in this court, to construe such claims to include more 
than their language falrly Imports. Nothing is better settled In the law of 
patents than that the patentée may claim the whole or only a part of his in- 
vention, and that, if he only describe and claim a part, he is presumed to hâve 
abandoned the residue to the public. The object of the patent law in requiring 
the patentée to 'partlcularly point out and distinctly claim the part, improve- 
ment, or combination which he claims as his invention or discovery' is not only 
to secure to him ail to which he is entitled, but to appraise the public of wha't 
is still open to them. The claim is the measiire of his right to relief, and whlle 
the spécification may be referred to, to limit the claim, it can never be made 
available to expand it." 

Applying this rule to the case under considération, it seems clear 
that the patentée has expressly limited his invention to that char- 
acter of device in which a "métal band" is a necessary component 
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part Admittedly, the défendants do not make use in their device of 
any band of a metallic character; hence it foUows that they do not 
infringe. The bill must be difemissed. 



THE PASSAIC. 

(District Cîourt, N. D. New York. October 19, 1896.) 

1. Coi.TiTsioN— Tow wiTH Anchohed Vbssel— Mutual Fault. 

Where a schooner engagea In removlng a wreck from the St. Clair river, 
near Lake Huron, was struck on a dark, squally niglit by the hindmost 
of two barges In tow of a steamer coming down the river, held, that both 
the steamer and the schooner were in fault,— the former for not keeplng 
well over to thé Canadlan shore, where there was sufflcient room to carry 
her tows by in sàfety, notwithstanding a cross current aided by the direc- 
tion of the wind; and the latter for remaining anchored on such a night 
directly in the path of navigation, and especially for being so attached 
by two anchors that it was impossible to shlft her position after the 
danger was discovered. 

3. 8amk — Wrecking Vbssbl — Anchobing in Channbl. 

A vessel engaged in rémoving a wreck from a river Is not justified, by 
any considérations of mère convenlence or losa of time in shifting her 
position, in rema,lhing at anphor djrectly in the path of navigation on a 
dark, squally night, when the wind and current are setting diagonally 
across the chajinel. 

This was a libel by the owners of the schooner Ben Hur against 
the steam barge Passaic and her tows, the barges Elma, Hattie, 
Jenness, and Superior, to recoVèr damages for a collision which re- 
sulted in the sinking of the Ben Hur. 

H. D. Goulder and P. H. Phillips, for libelant. 

John 0. Shaw and Harvey L. Brown, for respondents. 

COXE, District Judge. The testimony in this cause is exceeding- 
ly voluminous, the arguments alone occupying two days. It is mani- 
fest that any attempt to discuss ail the propositions debated will ex- 
tend this décision beyond reasonable limits. I shall, therefore, con- 
fine myself to a statement of the conclusions reached and to as brief 
a récital as may be of the reàsons theref or. 

The collision occurred on the St. Clair river, a short distance below 
Lake Huron, at about halî past 5 in the afternoon of Saturday, No- 
vember 8, 1890. The schooner Ben Hur had for some time prior to 
that date been engaged in working upon the wreck of the schooner 
Tremble, The Tremble was lying at the bottom of the river about 
200 feet from the west bank directly in the track of navigation. The 
wreckers had succeeded in getting chains around the stern of the 
Tremble. Thèse chains were held up by the Algoma, a small scow, 
which was held in position directly over the wreck by the chains in 
question, by a line attached to one of the Tremble's spars and by 
lines to the ttern of the Ben Hur which were hove tant by a steam 
winch. The Ben Hur was anchored 70 feet above the Algoma by 
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two anchors, the port anchor being at the end of a long chain almost 
dead ahead and the starboard anchor being located nearer the center 
of the river, the chains lying at an angle of about 45° and being about 
600 feet in length. 

Early in the afternoon in question the steamer Passaic, having 
four unloaded barges in tow, passed up the river and into the lake. 
The weather conditions were so unfavorable that the master of the 
Passaic concluded that it was unsafe to navigate Lake Huron, and so, 
after proceeding a few miles, turned about and proceeded down the 
river, intending to tie up for the night at Port Huron. The last 
barge in the tow was the Superior. The other barges passed the 
Ben Hur in safety, but the Superior struck her on the port bow in- 
flicting a wound which caused her to sink directly over the wreck of 
the Tremble. 

The river at the point in question is about 1,430 feet wide and is 
navigable from shore to shore. The current sets over towards the 
American shore. It runs about six miles an hour and is known as 
the "St. Clair Rapids." 

The wind was blowing fresh from the northeast. 

The Passaic and tow were coming down the river at the rate of 12 
miles an hour past a given point. Althoagh it was dark, objects 
were discernible at a considérable distance. There were flve lights 
on the Ben Hur and the other vessels carried the lights required by 
law. About 1,500 feet below the pçint of the collision and nearly 
opposite the "Waterworks" a shoal sets out from the eastern bank 
and extends several hundred feet into the river. The witnesses differ 
both as to the length and width of the shoal. 

The dimensions of the varions vessels concemed in the collision are 
as f ollows : 

The Passaic is 200 feet in length and 35 feet beam. 

The Ben Hur was 130 feet in length and 25 feet beam. 

The Superior is 145 feet in length and 26 feet beam. 

The Barges. 

The barges h ad no means of propulsion of their own and were en- 
tirely in the control of the Passaic. The only serious accusation 
against them is that they failed to shorten their tow lines bef ore com- 
ing down the river, but the testimony against them is vague and 
doubtful and is successfully overthrown by the crews of the barges 
who testify that at the proper time they shortened their lines to the 
customary length. The libel against them must be dismissed. 

The Passaic. 

I am convinced that the collision occurred through the joint négli- 
gence of the Passaic and the Ben Hur. 

Without attempting to locate the précise course of the steamer 
down the river I am convinced that it was entirely possible for her 
to tow the barges past the Ben Hur in safety. The maater of the 
steamer knew of the position of the Ben Hur. He saw her anchored 
near the wreck when he passed up only a few hours before. He 
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knewj or should hâve known, the widtli of the channel, and, with the 
wind and cuiïent tending to drive his tow towards the American 
side, he should hâve kept as far as possible tovi^ards the Canadian 
side. Had he done so a collision would hâve been well-nigh eut of 
the question. 

The weight of the testimony is to the effect that he passed the Ben 
Hur considerably west of the center of the channel, that the tow, 
though not in perfect alignaient, was followlng in the customary 
manner and that, had he taken a course a few hundred feet farther 
to the eastward, the Superior would easily hâve avoided the collision. 
It was not necessary for him to take the extrême easterly course; any 
of the usually traveled courses east of the center would hâve enabled 
him to pass in safety. With such a tow as the Passaic then had 
the stem barge should not drift to leeward more than three or four 
hundred feet. When it is remembered that there was, at least, 800 
feet of navigable water between the Ben Hur and the Canadian 
shore, it will be seen how easily, with proper care and précaution, 
the accident might hâve been avoided. 

I cannot crédit the statement of some of the expert witnesses of 
the respondents that the circumstances were such that it was impos- 
sible for the Passaic to avoid a collision. If, however, they are cor- 
rect, the master of the Passaic is hopelessly condemned. Any course 
was better than to run into inévitable disaster. He knew exactly 
where the Ben Hur lay ,and if it were impossible to avoid striking her 
he should not hâve come down the river at ail. 

It is said that it would not bave been safe for him to remain in 
the lake or practicable to signal for a tug. Between two courses, 
one involving inconvenience and possible danger and another involv- 
ing certain danger, he should not hâve taken the latter. In view 
however, of the immense commerce which is continually passing up 
and down the St. Clair river the proposition that it is impossible 
for a tug and tow of four barges to pass a vessel anchored 200 feet 
from the American shore without a collision will probably be re- 
garded as unique by a vast majority of the experienced mariners on 
the lakes. 

It is entirely clear that the master of the Passaic navigated with- 
out sufficiently considering the position of the Ben Hur and the char- 
acter of his tow. The conditions surrounding him made the utmost 
caution necessary. That he was not particularly solicitons for the 
safety of his tow is demonstrated by the fact that he knew nothing 
of the collision until he stopped at the dock at Port Huron. 

The Ben Hur. 

Considérable testimony has been taken to show that the Ben Hur 
might hâve avoided or lessened the force of the blow by shifting her 
position after the collision was imminent. I am convinced that she 
could not hâve done so. It was then too late. Even could she hâve 
foreseen danger when the Passaic passed the upper dock the time 
would hâve been inadéquate. But the Passaic passed upon the usual 
course and there was no reason to apprehend, at that time, any un- 
usual maneuver on her part. The Ben Hur was fast bound- head and 
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foot, as immovable, for ail practical purposes, as if she had been a 
rock in mid-channel. When it became apparent that tbe Superior 
would strike her she was powerless to help berself. 

Her négligence antedated tbe flrst appearance of the Passaic on 
her downwaïd voyage. Her fault was in being, on sucb. a night, so 
tied up that it was impossible to move her. 

Concède that she might rightfuUy anchor near the Tremble for 
the purposes of wrecking. This concession by no means implies that 
she could lawfully remain there at ail times and under ail condi- 
tions of wind and weather. It does not imply that she could so chain 
herself down that she was as helpless as the wreck she was attempt- 
ing to assist. 

It is said that it was necessary for the Ben Hur to remain constant- 
ly at the wreck to keep the scow in position. I am constrained to 
doubt the aecuracy of this proposition. The chains from the Trem- 
ble tended to hold the Algoma in place and in addition she was 
guyed to one of the Tremble's spars. If it were necessary to steady 
her still further it is difficult to see why she could not hâve been 
anchored precisely as was the Ben Hur. The Ben Hur, whether 150 
or 300 feet from the shore was directly in the path of navigation. 
She occupied a most dangerous position. On a calm, clear night, 
or even in broad daylight, she was a menace to passing vesesls. To 
lie where she did on the night of the collision was unquestionably 
négligence. It was a dark, squally, and, as one of the witnesses ex- 
pressed it, "a nasty night." The wind was blowing diagonally across 
the river at the rate of at least 10 miles an tour, and probably con- 
siderably more. The wind could not hâve corne from a more danger- 
ous quarter. Its tendency was to swing the tail of the tow, especially 
if the tow was light, directly across the river. In such circumstan- 
ces it was inévitable that the last barge of the tow must be consid- 
erably to the west of the tug. In short, the situation was as well 
known to the libelant as to the master of the Passaic. He took the 
risk of leaving his vessel in a position of hazard on a dark and squal- 
ly night when, without serious inconvenience, he could hâve moored 
her at the dock and begun opérations again in the moming. 

The only excuse for not doing this is that it would hâve taken time 
and trouble. Suppose it did: such considérations are not to be con- 
sidered for a moment when valuable property, and even human life, 
are at stake. I am convinced that it was not necessary îpv the Ben 
Hur to be in the position she occupied at the time of the collision 
and that no sufficient reason has been suggested to justify her re- 
maining there. The fact that it would hâve caused her some incon- 
venience to get into a position of safety is not worthy to be con- 
sidered. 

Ail of the ancient codes recognized the wisdom of dividing the 
damage where an anchored ship is struck by another driven by the 
wind or current. The rationale of the rule is quaintly stated in the 
Laws of Wisbuy, as f ollows : 

"The reason is, that some masters who hâve old crazy ships, may willlngly 
lie in other ships' way, that they may be damnifled or sunk, and so hâve more 
than they were worth for them. On which account this law provides, that 
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the damage shall be dlvMed, and paid equally by the two ships, to oblige both 
to take care, and keep clear of such accidents as much as they can." 

But if it be assumed that the Ben Hur was rightfully where she 
was at the hour of the collision, there was surely no reason why she 
should so involve herself in a network of chains and cables tlîat it 
was impossible to extricate her at the approach of danger. 

The answer to the respondents' accusation that the Ben Hur shonld 
hâve done something when she saw the Superior swinging down upon 
her, is anawered by the suggestion on behalf of the libelant that it 
was impossible to move the Ben Hur a single inch. Every effort 
was made, apparently, to hold the Ben Hur in the rigid embrace 
of her tackle, fore and aft, so that nothing could be loosened or made 
to budge, except after many minutes of arduous exertion. In other 
words, the libelant flrst makes the vessel helpless and then urges 
this condition as a reason why she did not help herself. It is like 
an engineer excusing himself for permitting his boiler to explode 
by the assertion that it was not possible to ease the strain upon it 
because he had previously locked down the safety valve. 

If the Ben Hur concluded to assume the risk of lying out ail 
night at such a time the least she could do was to adjust her tackle 
in such a manner that upon the approach of danger she could act 
at a moment's notice. Had the anchor chains been slackened, the 
stern Unes thrown off and the wheel put a-starboard she would, in 
ail probability, hâve drifted down stream and towards the freight 
dock sufflciently to avoid the coHision altogether or materially to les- 
sen its force. The Richmond, 56 Fed. 619, aflfirmed 12 C. C. A. 1, 
63 Fed. 1020. 

The use of the two anchors formed a dangerous pocket. That the 
Superior flrst struck the port chain appears to be clear from the tes- 
timony. It would seem that the starboard anchor might, for that 
night at least, hâve been dispensed with. But whether one or two 
anchors were out the chains should hâve been so arranged that they 
could hâve been slackened without the least delay. Instead of this 
they were weather-bitted around the windlass. I agrée with one of 
the witnesses who says: 

"If she were anehored with a bridle and they slacked up on the starboard 
brldle chain It would hâve put her into the dock very quickly or in towards 
the âocïi. If they had been looklng for something of this kind and had been 
ready it would not hâve taken any tlme at ail." 

I see no way to avoid the conclusion that there was carelessness on 
the part both of the Passaic and the Ben Hur. 

It foUows that the libelant is entitled to a decree against the 
Passaic for half damages and costs and a référence to compute the 
amount. 

As to the baxgès the libel is dismissed, with costs. 
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RAYMOND T. ROYAL BAKING-POWDER CO. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1896.) 

No. 337. 

Appbal — Final and Interlooutort Decrees. 

A decree, made after final hearing on tlie merits, declaring infringement 
of a trade-mark, awarding a perpétuai injunction, and referring the cause 
to a master for an accounting, is not an appealable final decree, but is an 
interlocutory decree, from wliich an appeai wili lie witliin 30 daya, under 
section 7 of the judlciary act of March 3, 1891. 

On Appeai from tlie Circuit Ck)urt of the United States for the 
Northern District of Illinois. 

This was a suit in equity by the Royal Baking-Powder Company 
against George E. Raymond for alleged infringement of a trade-mark. 
After a flnal hearing on the merits, a decree was entered for com- 
plainant (70 Fed. 376), and the défendant has appealed. 

Frederick A. Smith and Frank A. Helmer, for appellant. 
Rowland Cox and Jacob R. Custer, for appellee. 

Before WOODS and JENKINS, Circuit Judges. 

JENKINS, Circuit Judge. The Royal Baking-Powder Company 
filed ita bill in the court below to restrain the alleged appropriation 
and use of the word "Royal" in respect to baking powder. The 
cause was heard in the circuit court on bill, answer, and proofs, and 
a decree entered on January 21, 1896, which found that the complain- 
ant was entitled to the exclusive use of the word "Royal" as a désig- 
nation for, and as distinguishing and identifying, baking powder by it 
manufactured and sold; that the défendant had infringed this ex- 
clusive right; that an injunction should issue perpetually restrain- 
ing such infringement; that the complainant should recover the 
profits, gains, and advantages which had been received or made by 
the défendant from such infringement; and that the cause be re- 
ferred to a master in chancery to take, state, and report to the court 
an account with respect to the infringement, and the gains, prolits, 
and advantages which the défendant had received, or which had 
arisen or accrued, by reason of such infringement. While the matter 
was 80 pending before the master, and before any report by him, on 
June 17, 1896, the appellant hère perfected an appeai from that de- 
cree to this court. The appellee now moves to dismiss this appeai, 
upon the ground that the decree appealed from was interlocutory, 
and that the appeai was taken after the expiration of 30 days from 
the entry of the interlocutory decree. 

Section 7 of the act of March 3, 1891 (26 Stat. 826, c. 517), estab- 
lishing this court, as amended by the act of February 18, 1895 (28 
Stat. 666, c. 96), provides: 

"That where upon a hearing In equity in a district court or a circuit court, 
an injunction shall be granted, continued, refused or dlssolved by an inter- 
locutory order or decree, or an application to dissolve an injunction shall 
be refused in a cause in which an appeai from a final decree may be taken 
ifnder the provisions of this act of the circuit court of appoals, an appeai may 
V. 76F.no. 5 — 30 
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be taken from such interlocutory order or decree grantlng, contlnulng, re- 
fusing, dlssolvlng, or refuslng to dissolve an Injunction to the circuit court of 
appeals, provlded that the appeal must be taken within thlrty days from the 
entry of Buch order or decree and It shall take precedence In the appellate 
court; and the proceedings in other respects In the court below shall net be 
stayed, unless otherwise ordered by that court, durlng the pendency of such 
appeal: and provlded further that the court below may, in Its discrétion, re- 
quire as a condition of the appeal, an addltional Injunction bond." 

The détermination of the question involved dépends upon the fur- 
ther question whether the decree appealed from was an interlocutory 
or a final decree. If interlocutory, the appeal was not within the 
time provided, and it must be dismissed. If the decree was final, 
the appeal was timely, and the motion to dismiss should be denied. 
The purpose of the statute regulating appeals was to allow a speedy 
review of the action of the court below in granting or refusing an in- 
junction, and this speedy review was granted while the cause was 
yet pending below, because of the great détriment that might resuit 
by reason of the improvident issuing or refusing of an injunction. 
The statute was not designed to, and does not, change the rule which 
theretofore obtained, that an appeal would only lie from a final decree, 
except in the particulars stated, and with regard to the injunction 
granted or refused; nor was the statute designed to, nor does it, 
change the nature of a decree as theretofore established, It is true 
that the hearing which resulted in the decree in question was upon 
the merits of the controver^, and those merits were adjudicated, ex- 
cept with respect to the matters referred to the master. That, how- 
ever, does not constitute the decree a final one, for the purposes of 
an appeal; for, while the right of the complainant and the infringe- 
ment by the défendant were determined by the decree, the matter 
was still at large, and still remained in the breast of the chancellor, 
and was subject to change by him prior to the final decree, and dur- 
ing the term at which the final decree might be entered. This is 
elementary; the law, in its désire that right should be done, allowing 
the chancellor a breathing time, so to speak, — the interval between 
the interlocutory decree and the end of the term at which the final 
decree should be entered, — within which he might reconsider his 
judgment A final decree is one where nothing remains to be done 
by the court except to exécute it ministerially. The decree ap- 
pealfed from wias therefore clearly interlocutory. Bostwick v. Brink- 
erhofE, 106 17. S. 8, 1 Sup, Ot. 15; Bank v. Sheffey, 140 U. S. 445, 11 
Sup. et. 755; Iron Co. v. Martin, 132 U. S. 91, 10 Sup. Ot 32; 
McGourkey v. Railway Co., 146 U. S. 536, 545, 13 Sup. Ct. 170. 
Latta V. Kilbourn, 150 U. S. 524, 539, 14 Sup. Ct. 201; David Bradley 
Manufg Go. v. Eagle Manuf g Oo., 18 U. S. App. 349, 6 0. 0. A. 661, 
and 57 Ped. 980 ; Brush Electric Co. v. Western Electric Co. (decided 
by this court October 5, 1896) 76 Fed. 761; Lockwood v. Wickes, 
75 Fed. 118. In Latta v. Kilbourn the court states the settled rule 
to be "that if the court made the decree fixing the rights and liabili- 
ties of the parties, and thereupon referred the case to a master for 
a ministerial purpose only, and no further proceedings in court were 
contemplated, the decree is final; but if it referred the caae to him 
for a judicial purpose, as to state an account between the parties, 
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upon wMch a further decree is to be entered, tlie decree is not final,"' 
The appeal taken was therefore under section 7 of the act above re- 
ferred to, and, to be effectuai, should hâve been taken within 30 days 
from the entry of the interlocutory decree. The appeal will be dis- 
missed 
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SAME V. SEAMEN'S FRIBND SOCIETY et al. 

(Circuit Court of Appeals, First Circuit. Oetober 23, 1896.) 

Nos. 196, 197. 

Circuit Court of Appeam— Jueisdiction. 

The circuit court of appeals bas no jurisdictlon of an appeal from an 
interlocutory order granting a preliminary injunction when constltutional 
questions are involved. 

Appeals from the Circuit Court of the United States for the District 
of Ehode Island. 

Francis Colwell, Walter H. Barney, and Albert B. Crafts, for ap- 
pellants. 

James M. Eipley, Joseph G. Ely, and Walter B. Vincent, for ap- 
pellees. 

Before COLT, Circuit Judge, and NELSON and WEBB, District 
Judges. 

WEBB, District Judge. Thèse cases were argued at the same 
time. In both cases the appellees moved to dismiss the appeals for 
want of jurisdiction in this court, and jurisdiction is denied for the 
reasons: (1) That the cases involre the construction or application 
of the constitution of the United States; (2) that in each it is claim- 
ed that a law of the state of Ehode Island is in contravention of the 
constitution of the United States. Inspection of the records shows 
that in each case the complainants ground their complaint on such 
constitutional questions, and in each the appellants assign as error 
that the court below held, "in effect, that the action of the town of 
Westerly, in voting to construct waterworks of its own, is in viola- 
tion of the provisions of section 10, art. 1, of the constitution of the 
United States." There can be no doubt of the correctness of the 
contention of the appellees that constitutional questions are involved 
in thèse cases. The jurisdiction of this court is only such as is con- 
ferred on it by the statute which constituted it. While that stat- 
ute conferred large appellate jurisdiction, it was still a limited juris- 
diction. Certain cases were taken out of the cognizance of circuit 
courts of appeals, and were committed to the suprême court, to which 
writs of error and appeals from final decrees were provided for. 
In none of those cases can a circuit court of appeals exercise appel- 
late jurisdiction to review by appeal or writ of error final décision 
in a district or circuit court. The seventh section of the statute 
gave to the circuit court of appeals jurisdiction on appeal from an 
interlocutory order or decree granting or continuing an injunction in 
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a cause where it would hâve jurisdiction of an appeal from a final 
decree. The jurisdiction of an appeal from an interlocutory decree 
is conflned to causes in which the statute gives to this court jurisdic- 
tion of an appeal from a final decree, and the cases before the court 
are not of that character. It follows that this court has no jurisdic- 
tion of thèse appeals. City of Maçon v. Georgla Packing Co., 9 C. 
C. A. 262, 60 Fed. 781. At the argument it was urged that the dé- 
cision of thèse cases on final heâring may be based on questions 
entirely apart from the constitutional questions involved. The ar- 
gument is plausible, but delusive. If the décision were so resting 
on other than constitutional grounds, still, on any appeal from it, 
the constitutional questions would remain in the case, and might 
require détermination by the appellate court, — a détermination which 
a circuit court of appeals has no authority to pronounce. When 
constitutional questions are présent, the whole case must go to the 
suprême court. ïïorner v. U. S., 143 U. S. 570, 12 Sup. Ct. 522; State 
of South Oarolina v. Port Royal & A. Ry. Co., 56 Fed. 333. 

Thèse cases are appeals from orders granting preliminary injunc- 
tions. Both the question of jurisdiction and the merits of the orders 
were fully argued. .As we détermine the question of jurisdiction in 
fayor of the appellees, we enter into no considération of the merits, 
but the appellants, if they désire a rehearing on the merits, should 
move in the circuit court to dissolve the injunctions. Unless this 
is done, thèse interlocutory orders cannot be reviewed or modified ex- 
cept by the suprême court after final decree. Appeals dismissed 
for want of jurisdiction. 



SUPREME LODGE OF KNIGHTS OF PYTHIAS OF THE WORLD v. 

HILL. 

(Circuit Court of Appeals, Fourtli Circuit. November 10, 1896.) 

No. 150. 

1. Rkmoval of Causes — Corpobations. 

Corporations ereated by acts of congress are entitled to remove to tlie 
fédéral courts suits brought against tliem in the state courts on the 
ground that such suits are suits "arising under the laws of the United 
States." 

2. Appeal—Review— Motions for New Tbial. 

The action of a circuit court in refusing to set aside the spécial flndings 
of a jury to questions in writing submitted to It, and in overruling a mo- 
tion to set aside a verdict and grant a new trial, cannot be reviewed in a 
circuit court of appeals. 

In Error to the Circuit Court of the United States for the District 
of West Virginia. 

This was an action of trespass on the case in asaumpsit in the 
circuit court of Wood county, W. Va., by Ellen M. Hill against the 
Suprême Lodge of Knights of Pythias of the World, to enforce the 
payment of a policy of life insurance issued by the endowment rank 
of that order upon the life of Arthur E. Hill, in favor of the plaintiff, 
By pétition of the défendant the case was removed to the circuit court 
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of the United States for the district of West Virginia. From a 
judgment in favor of the plaintifE, défendant appealed. 

Smith D. Turner, H. P. Camden, and J. P. HutcMnson, for plain- 
tiff in error. 
J. G. McCluer, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

GOFF, Circuit Judge. The Endowment Eank of the Order of 
Knights of Pythias, on the 23d day of July, 1888, issued to Arthur 
E. Hill a policy of insurance for the sum of |3,000, payable, in oase 
of the death of the said assured, to Ellen M. Hill, his wife, The 
said Arthur E. Hill died on the 6th day of November, 1893, and, the 
défendant below refusing to pay the said sum of $3,000, Ellen M. 
Hill, on the 26th day of March, 1894, instituted this suit of trespass 
on the case in assumpsit in the circuit court of Wood county, W. Va. 
It is set forth in the déclaration flled in the case that the plaintiiï 
is a citizen of the state of West Virginia, and that the défendant 
was duly incorporated in pursuance of the provisions of an act of 
congress. On the 9th day of April, 1894, the défendant flled its péti- 
tion in said court, asking that the cause might be removed into the 
circuit court of the United States for the district of West Virginia, 
and on the 16th day of June, 1894, the défendant below presented 
a duly-authenticated tra.nscript of the record from said State court, 
and on its motion an order was entered docketing this cause in the 
circuit court of the United States for the district of West Virginia. 
On the lOth day of July, 1894, in the circuit court of the United 
States at Parkersburg, the défendant demurred to the plaintiflE's 
déclaration, and to each count thereof, which demurrer the court 
overruled, whereupon the défendant pleaded nonassumpsit, on whidi 
issue was joined. On the 2d day of March, 1895, the défendant also 
flled its spécial plea in writing, in which the contract of insurance 
and the particulars of défense to thei plaintifE's action were set out. 
This spécial plea recited the application of Hill to become a member 
of the Endowment Rank of the Knights of Pythias, and also his déc- 
laration and agreement to abide by the constitution and by-laws of 
the said order that were then in existence, or that might thereafter 
be enacted, and to submit to ail penalties and forfeitures contained 
therein. It also included the addition to section 1 of article 6 of 
the constitution, providing, in effect, that if the death of any mem- 
ber of the endowment rank should resuit from self-destruction, 
whether such member was sane or insane at the time, in such case 
the certificate issued to such member, and ail the claims against 
the endowment rank on account of such membership, should be for- 
feited. It also set up as a fact that the death of said Hill resulted 
from his own self-destruction, by shooting himself with a pistol, at 
his résidence, in Parkersburg, and alleged the forfeiture of the cer- 
tificate of membership thereby. Plaintiff, to this spécial plea, flled 
a spécial replication in writing, to the flling of which the défendant 
objected, which objection the court overruled, whereupon the de- 
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fendant rejoined generally to said replication, and also tendered 
a spécial rejoinder thereto, We do not find it necessary, for reasons 
that will be stated hereafter, to further set ont the pleadings in the 
court belôw. The défendant moved to remand the case to the court 
from whence it came, for the reason that it had been improperly re- 
moved, and because the court below was without jurisdiction of 
the same, whlch motion was Overruled. On the éth day of March, 
1895, while the case was being tried, the court, on motion of the de- 
fendant, eubmitted to the jury, under the provisions of the Code of 
West Virginia, questions relating to the défense of suicide, which had 
been pleaded and were relied upon by the défendant; and, after ail 
the évidence had been heard, sent the jury to their roôm to consider 
the same. The questions so submitted, and the answers of the 
jury thereto, are as follows, to wit: 

(1) Did Arthur B. Hill die from the effieets of a pistol wound In hls head? 
Ans. Yes. (2) On whlch side of the head was such woundî Ans. Right 
side. (3) With what klnd of a pistol was the wound Infllcted,— with a re- 
volver or a single-barreled pistol? Ans. Unknown. (4) Where was the pistol 
when it was flrst dlseovered after the shootlngî Ans. A revolver was found 
In the right hand of the deceased. (5) From ail the évidence In the case, did 
the deceased shoot hlmself with that pistol or otherwise? Ans. Evidence not 
sufficient to show that he shot himself. (6) Is there évidence tending. to 
prove that A. E. HUl was shot by another person, and not by himself? Ans. 
Not sufflclent to prove by whom or how. (7) Can you say, from ail the évi- 
dence, that A. E. Hill's death was accidentai? Ans. No évidence to the con- 
trary. (8) Was the blood from the wotmd stlll flowlng when the room was 
enteredî Ans. No évidence on that point. (9) How was the pistol held, 
and in whlch hand, when the deceased was flrst seen by one of the neighbors 
after the shot? Ans. A revolver was found held In the right hand by the 
stock, with the hand resting on hls breast. (10) At what tlme in the day, and 
on what day, was the injury infllcted by the deceased on himself? Ans. 
The injury was Infllcted between 6 and 8 o'clock a. m., November 0, 1893, but 
by whom It Is unknown to the Jury. 

The défendant moved the court to set aside the said spécial flnd- 
ings and answers of the jury, because they were not warranted by 
the évidence, and not responsive to the said questions, which the 
court declined to do. The défendant asked the conrt to give the 
jury four certain instructions, but the court rejected three of them, 
and gave the other as requested. The jury afterwards rendered a 
verdict for the plaintiff for the sum of |3,210, the full amount of 
principal and interest claimed by her, which the défendant moved 
the court to set aside, and grant it a new trial; but the motion was 
overruled, and judgment duly entered against the défendant for 
said sum and costs, whereupon the writ of error we are now consider- 
ing was sued out. 

The flrst error assigned is to the action of the court in overruling 
the demurrer to the plaintifl's déclaration. The grounds of the 
demurrer were that the circuit court of the United States had no 
jurisdiction of this case, that it did not properly présent a fédéral 
question, and that the same was shown by the déclaration itself , 
and also that there was no cause of action set forth in either count 
thereof. It should be remembered, in this connection, that this 
cause was removed from the state court on the pétition of the de- 
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fendant, in which it was alleged that said défendant was a corpora- 
tion duly formed, organized, and created by and under the laws 
of the United States, and also that the déclaration as filed in the 
etate court recited that the défendant was duly incorporated un- 
der an act of congress. This assignment of error is without merit, 
as it is plain that the demurrer was properly overruled by the court 
below. The suprême court of the United States hîis decided that 
corporations of the United States, created by and organized under 
acts of congress, are entitled to remove into the circuit court of 
the United States suits brought against them in the state courts, 
on the ground that such suits are suits "arising under the laws 
of the United States." Pacific Raiiroad Eemoval Cases, 115 U. S. 
1, 5 Sup. et. 1113; Butler v. National Home, 144 U. S, 64, 12 Sup. Ct. 
581. That court also entertained and decided a writ of error in the 
case of Knights of Pythias v. Kalinski, 163 U. S. 289, 16 Sup. Ct. 
1047, which had been removed from a state court, in the Eastern 
district of Louisiana, to the circuit court of the United States for 
that district, upon the pétition of the said Knights of Pythias, in 
which it was alleged that it was a corporation created by and organ- 
ized under an act of congress. 

The assignment of error relating to the refusai of the court to 
give the instructions asked for by the défendant, and in permitting 
the plaintiff to reply specially to the defendant's spécial plea, and 
to offer certain testimony in support of said reply, we do not flnd 
it necessary to consider, for the reason that the questions raised 
by such instructions and such action of the court were, in efEect, 
disposed of, and the interests of the défendant therein fairly pre- 
sented to the jury by the spécial plea Which the court permitted the 
défendant to file, and by the testimony offered in support thereof. 
The trial judge most undoubtedly was, at the time he so ruled, and 
so chargea the jury, governed in his action by the facts we hâve 
just alluded to. Then, again, the questions which, at the request 
of the défendant, had been submitted to and answered by the jury, 
had direct bearing upon many of the points intended to be raised by 
the instructions refused by the court. 

The remaining assignments of error relate to the refusai of the 
court to set aside the spécial findings of the jury to the questions in 
writing submitted to it, and in overruling a motion to set aside the 
verdict and grant a new trial. As we hâve before frequently said, 
such action on the part of a trial judge cannot be reviewed in this 
court. Upon this question, see the case of Prichard v. Budd (dt- 
cided during our présent term) 76 Fed. 710. It should be observed 
that there was no assignment of error on the refusai of the court be- 
low to remand the case to the state court on the motion of the de- 
fendant. 

The jury having found the facts to be as stated in the answers 
to the spécial questions submitted, and the court which heard the 
évidence and conducted the trial having been satisfled with such find- 
ings, and having refused to disturb the same, this court must con- 
clude that the défendant below (the plaintiff in error hère) is without 
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just ground of complaint conceming them, and that substantial jus- 
tice has l)een done the parties to this controversy. We find no error 
in the proceedings complalned of, and the judgment is alfirmed. 



HOHORST V. HAMBUBG-AMERICAN PACKBT CO. 

(Circuit Court, S. D. New York. September 24, 1896.) 

COSTS IN Eqdity— Master's iPbes. 

A défendant who suecessfully défend^ hlmself upon an accounting be- 
fore a master, so tliat only nominal damages are awarded against lilm, 
will not be required to pay any part of the master's fées. As the resuit 
of the Utigation shows that he has been needlessly harassed, it would be 
inéquitable to require him to share the expense thereof . 

This was a suit in equity by Frederick Hohorst against the Ham- 
burg-American Packet Company for infringement of a patent. The 
cause was heard upon a motion to compel payment of the master's 
fées. It appeared from the aflSdavit of the master that there had 
been an accounting before him, which was continued from November 
15, 1894, to May 14, 1896, when he rendered a report àwarding the 
complainant nominal damages in the sum of six cents. It f urther ap- 
peared that the value of the master's services was |550, of which 
|200 had been paid before the rendition of the report, leaving still 
due $3^0, which the master states is apportionable equally between 
complainant and défendant. No question was raised as to the rea- 
sonableness of the master's charges; but défendant refused to pay, 
on the ground that the expenses should be borne by the defeated par- 
ty, while the complainant takes the position that the successf ul party 
should pay the master's fées. 

Thomas Cooper Byrnes and Walter D. Edmonds, for the motion. 
Logan D. Emoud and Mr. Harley, opposed. 

LAOOMBE, Circuit Judge. Complainant, having been defeated 
upon the accounting, should pay the master's fées. The resuit of the 
litigatioH shows that he has needlessly harassed défendant, and it 
would be inéquitable to require défendant to pay the expenses of de- 
fending himself against an improper claim. There being nothing to 
contradict the master's affldavit, nor anything tending to show that 
his charge is unreasonable, it is fixed at |550. Complainant having 
alread;jf paid |200, an order may be taken requiring him to pay the 
additionarf350. 



BENBDICT V. MOORE et al. 

(Circuit Court, S. D. New York. November 16, 1896.) 

Eqtjitt — Dbmueber — Spppicibnct of Bill. 

A bill is good on gênerai demurrer, although it may contain redundant 
or superfluous matter, where its allégations show that défendants obtained 
possession of complalnant's property, agreeing to accomplish a certain ob- 
ject; that they violated this agreement, converted his property to their 
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own use, so manipulated It that they made personal gains, and ref used to 
retum either the original property or tne profits, the amount of wlilch is un- 
Icnown. 

This was a bill in equity by Elias C. Benedict against John Gr. 
Moore and others. Défendants flled gênerai demurrers. 

•Tohn L. Hill, for complainant. 

Holfinan Miller, for défendant Guaranty Trust Co. 

Thomas Thacher, for other défendants. 

COXE, District Judge. The bill contains 65 paragraphs, 138 
folios and covers 34 printed pages. It is, therefore, a fair presump- 
tion that nothing relating to the transaction in controversy has been 
omitted. The défendants hâve filed gênerai demurrers. No objec- 
tion is made to the bill upon the ground that it is too long. Were 
tbis question properly presented, it is not unlikely that the court 
might reach the conclusion that, should the pleader set himself 
seriously to the task of revision and condensation, a word or two, 
hère and there, might possibly be dispensed with. The sole question 
arising upon thèse demurrers is whether or not the bill contains a 
cause of action. If it does it matters not what else it contains. 

It is thought that the bill may be sustained for the purpose of 
having the relations of the parties declared as those of trustée and 
cestui que trust, compelling an account from the défendants of the 
profits derived from the use of complainant's property and restrain- 
ing the disposition thereof until the rights of the parties are deter- 
mined. In order to test the proposition let it be assumed that the 
complainant succeeds in proving the follovfing facts: That he was 
the owner of 2,000 shares of the stock of the Williamsburgh G-as- 
light Company, which he transferred to the individual défendants 
Bolely to enable them to effect a consolidation of ail the gas com- 
panies of the city of Brooklyn. That the shares were to remain 
the property of the complainant until surrendered for his ratable 
share of the stock and bonds of the Consolidated corporation. That 
having obtained possession of the complainant's shares upon the 
représentation that they were to be so used and having agreed that 
such consolidation should be made and the complainant's share of 
the stock and bonds of the new company delivered to him the de- 
fendants used the Williamsburgh shares to carry ont an entirely 
différent scheme and declined to surrender the original shares or even 
the bonds and stocks of the new and unauthorized company or to 
account for the same in any way. That the défendants hâve made 
profits ont of the transaction which they refuse to turn over to the 
complainant. In short, that the défendants obtained possession 
of the complainant's property agreeing to accomplish a certain ob- 
ject, that they violated this agreement, converted his property to 
their own use, so manipulated it that they made personal gains and 
refuse to return either the original property or the avails and prof- 
its thereof, the amount of which is unknown to complainant. As- 
suming such proof is it not clear that the common law fumishes 
no adéquate remedy and that the complainant is entitled to équita- 
ble relief? If so it only remains to consider whether such proof 
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ean be given under the allégations of this bill. Tt is thonght that 
it can be. An exatoination of the bill will disclose the fact that 
an averment sufQcient to support each of the foregoing propositions 
can be found there. If, then, the bill is siififlcient to enable the 
complaînant to prove a cause of action in equity it cannot be held 
bad on gênerai démarrer. The Guaranty Company is made a de- 
fendant, because, as the custodian of some of the property in dis- 
pute, its présence may be necessary to render a final decree ef- 
fectuai. The demurrers are overruled, the défendants to answer or 
plead within 20 days. 



HARKRADER v. CARROLL. 
(District Court, D. Alaska. October 28, 1896.) 

1. RiGHTS m Mining Claims— How Divbsted. 

Posses'sory rights In mlnlng clalms may be divested (1) by sale or gift, 
(2) by forfaiture, or (3) by abandonment. 

2. Same— Abandonment. 

Where Intention to abandon and a surrender of the clalm unité, abandon- 
ment Is complète, and opérâtes instanter to restore the clalm of the United 
States. 
8. Same — Sale after Abandonment. 

Where sale and conTeyance take place after abandonment, the vendee 
or grantee takes no title. 
4 Same— In This Case. 

Held, in this case, that the testlmony establishes an abandonment by 
plalntlfPs grantor prior to sale and conveyance, and therefore no tltle 
passed. 

5. Bamb— Pkesumption as to Pkochbdingb in Land Office. 

The presumption of law Is In favor of the regularlty of ail proceedings 
In the land office anterior to the Issuance of the patent. 

6. Same— This Plaintiff cannot ChaliiBN^jb Such Proceepings. 

A party who is seeklng to obtaln tltle under a patent granted to another 
cannot, at the same tlme, dispute its valldîty. 
(Syllabus by tbe Court.) 

Bill in equity to déclare défendant trustée and compel him to 
convey. 

J. F. Maloney (John Trumbull, on brief), for plaintiff. 
Johnson & Heid, for défendant 

DELANEY, District Judge." On the Ist day of November, 1894, 
letters patent were issued by the United States to the défendant 
for a certain lode-mining claim, known as the "Monitor," situated 
in Silver Bow basin, Harris mining district. The claim was lo- 
cated by William Moore and Thomas Mooney on the 4th day of 
June, 1881. Application for the patent was made on the 23d day 
of August, 1890, and a receiver's receipt was issued to défendant on 
the 27th day of July, 1892. After the application was flled, and 
before the certiflcate was issued, to wit on the 24th day of Janu- 
ary, 1891, Moore executed a deed to the plaintiff for an undivided 
one-half of the claim. This bill is brought for the purpose of hav- 
ing défendant declared a trustée for plaintiff of said undivided 
one-half, and to compel a conveyance thereof. The issue of aban- 
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donment is raised by the pleadings, and ail the material facts ex- 
cept such abandonment hâve been stipulated by the parties, leav- 
ing that issue the only question of fact to be tried. It was fur- 
ther stipulated by parties "that, if the court flnds, from the évi- 
dence in the case, that there was no abandonment, then niaintiff 
is entitled to the undivided one-half of the claim; but if the court 
flnds, from the évidence, that Moore had abandoned the claim, 
then défendant is the owner of ail the land described in the patent." 

Possessory rights in mining claims may be divested by sale or 
gift, by forfeiture, or by abandonment. No question of forfeiture 
is presented in this case by either the pleadings or the proof. The 
issue is one of abandonment, and, if there was an abandonment by 
Moore, occurring before the sale and conveyance from him to the 
plaintiff, then the latter can take no title thereunder. Abandon- 
ment is a matter of intention, and whenever the intention and an 
actual surrender of the claim are united, the abandonment is com- 
plète, and opérâtes instanter to restore the title to the United 
States. Where a miner gives up his claim, and goes away from 
it, without any intention of holding or repossessing it, and rêgard- 
less of what may become of it, or who may appropriate it, an aban- 
donment takes place, and the property reverts to its original status 
as a part of the unoccupied public domain. It is then open to 
location by the first corner, and, after others hâve acquired rights 
therein, no sale by the former locator, made subsequently to his 
abandonment, will convey any right or title to his grantee, or in 
any way affect intervening rights; for, the rights of the original 
locator having become wholly divested by abandonment, he has 
nothing to convey, and his grantee has nothing to take. Derry 
V. Ross, 5 Colo. 295; Richardson v. McNulty, 24 Cal. 339; Davis 
V. Butler, 6 Cal. 510; French v. Manufacturing Co., 23 Pick. 216; 
McGoon V. Ankenv, 11 111. 558; Mallett v. Mining Co., 1 Nev. 188; 
Bell V. Rock Co., 36 Cal. 214; 1 Morr. Min. R. pp. 1, 7, 9, 11, 17, 45. 

While lapse of time is not an essential élément of abandonment, 
it may be a strong circumstance, in connection with others, to 
prove the intention to abandon. Mallet v. Uncle Sam Co., supra. 
The testimony in this case is undisputed that in 1882, about a year 
after the location of the claim, Moore left this mining district and 
territory, and has never since returned to the claim. Upon this 
point he testified as f ollows : 

"Q. How long did you work tho claim? A. I worked It from that date 
[meaning date of location] somewhere about nearly a year. Q. Where did you 
go then? A. I went away, sick and disgusted, eut of the district. Q. Hâve 
you ever been upon the claim since? A. No, sir; I never hâve. Q. Hâve you 
done or caused to be doue any assessmeut work on that claim? A. I hâve not, 
sir. Q. Hâve you paid or caused to be paid for any labor on that claim since 
1882? A. I hâve not, sir. Q. Was it your purpose, or was It not your pur- 
pose, to return to the Monitor claim after you had left it? A. The doetor told 
me it would take me from five to seven years to get well of my troubles, and 
then I gave up ail hopes of returning to the claim." 

If thèse facts do not constitute an abandonment, it is difflcult 
to conceive what will. In a case decided by the suprême court of 
California, March 20, 1896, it was held that, where the owner of 
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u mîning claim, which was erroneously included in a sale under a 
decree of court, moved his effects from the claim, and absented 
timself for two years, allowing the purchasers to work it with- 
out objection, although knowing that their title was invalid, and 
intending to claim it in case their development rendered it profit- 
able to do so, his acts constituted an abandonment. Trevaskis v. 
Peard, 44 Pac. 246. Assuredly the testimony in the case at bar 
goes a long way f urther towards establishing an abandonment 
than that in the case cited. In the présent case the locator, Moore, 
left the claim in 1882, and never returned to it, or pretended to 
exercise any acts of ownership over it, until he exeeuted the deed 
to the plaintiff in January, 1891, nearly nine years after he left 
the district. Aside from this, he testifles that, when he left, he 
gave up ail hopes of returning to the claim. Applying the well- 
settled rules of law to this state of facts, it seems impossible to 
reach any other conclusions than that the claim was abandoned 
by Moore in 1882 ; that whatever interest he acquired by virtue of 
his location was instantly lost upon such abandonment, and re- 
Terted to the United States; and that, at the time of making the 
deed to plaintiff in 1891, he had nothing to conTey. 

While neither the pleadings nor the testimony, the patent ex- 
cepted, disclose what became of his interest after it was restored 
to the United States by such abandonment, the presumption is in 
favor of the regularity of the proceedings in the land offlce prior 
to the issuance of the patent to the défendant, and that sufficient 
évidence was brought, and proper proceedings were had, before 
the land office, to authorize the granting of a patent to the défend- 
ant for the full claim. Polk v. Wendell, 9 Cranch, 87; Minter v. 
Crommelin, 18 How. 87; Bagnell v. Broderick, 13 Pet. 450; Moffat 
V. U. S., 112 U. S. 24, 5 Sup. Ct. 10. In any event, the plaintiff 
hère cannot inquire into the proceedings in the land office for the 
purpose of attacking the patent. As he is seeking to obtain title 
under the patent, he cannot be heard in this suit to deny or dispute 
its validity. 

It follows, from thèse views, that the bill must be dismissed. 



LEWIS et al. v. JOHNSON. 

(District Court, D. Alaska. September 23, 1896.) 

1. Littoral Riqhts. 

Citlzens of the United States claiming, in good faith, uplands In Alaska, 
and in actual occupation and possession thereof, take the same littoral 
rights as are incident to ownership in fee. 

3. BiGHT OF Access to Deep Watbr. 

Among thèse is the right of access over and across abutting tidelands to 
deep water. 

3. Injunction. 

Equity will interfère by Injunctlon to prevent the impalrment or destrucs 
tion of such right. 
(Syllabus by the Court.) 



LEWIS V. JOHNSON. 477 

Bill in eqnity to restrain érection of structures on tidelands, in 
front of upland lots owned by the plaintiffs. Demurrer by défend- 
ant. 

Johnson & Heid (B. P, Lewis, on brief), for plaintiffs. 
J. F. Maloney (John Trumbull, on brief), for défendant. 

DELANEY, District Judge. The plaintiffs allège that they are 
the owners, by claim, possession, and occupation, of a certain lot 
of ground at Juneau, abutting on the tide waters of Gastineaux 
Channel, an arm of the North Pacific Océan, and that défendant 
has commenced the érection of certain structures on the abutting 
tidelands in front of such lot, which, if completed, will destroy or 
impair the littoral rights of the plaintiffs incident to said lot of 
ground, and pray relief by injunction. It is contended by the dé- 
fendant upon the demurrer (1) that the upland owner, even in fee 
simple, has no rights in abutting tidelands by virtue of such owner- 
ship; (2) that, granting such rights to exist as incident to owner- 
ship in fee, the plaintiffs hâve no such title to the uplands described 
in the bill as will vest them with any littoral or riparian rights; and 
(3) that the proper remedy is at law, and equity ought not to inter- 
fère. 

The court feels obligea to dissent from ail of thèse propositions. 
Whatever confiict of authority may heretofore hâve existed in regard 
to littoral rights of upland owners in adjoining tidelands, the law 
may now be considered as finally settled by the courts of last resort 
both in England and this country. Under comparatively récent 
décisions of the house of lords, the law in England now is that the 
owner of land fronting on a navigable river, in which the tide ebbs 
and flows, has a right of access from his land to the river, and may 
recover compensation for the cutting off of that access by the con- 
struction of public Works authorized by parliament by an act which 
pro\'ides for compensation for injuries affecting lands, "including 
easements, interests, rights, and privilèges in, over, or affecting 
lands." 25 & 26 Vict. c. 93, § 4. The right thus recognized, how- 
ever, is not a title in the soil below high-water mark, nor a right 
to build thereon, but a right of access only, analogous to that of 
an abutter upon a highway. Buccleuch v. Board, L. R. 5 H. L. 418; 
Lyon V. Fishmongers' Oo., 1 App. Cas. 662. It has been further 
held that the rules hère laid down must apply to every country where 
the same gênerai law of riparian rights prevails, unless excluded 
by some positive rule or binding authority of the lex loei. Eail- 
way Co. V. Pion, 14 App. Cas. 612, 620, afQrming 14 Can. Sup. Ct. 
677. The same rules undoubtedly apply to navigable arms of the 
sea. The law laid down in thèse cases has been quite recently af- 
flrmed by the suprême court of the United States in a most excep- 
tionally learned and exhaustive opinion covering the entire fleld of 
the law of littoral and riparian rights in this country. Shively v. 
Bowlby, 153 U. S. 1, 14 Sup. Ct. 548. The rules laid down in thèse 
décisions are theref ore the law of this court. 

After a mature considération of the subject, the court is not pre- 
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pared to hold that a bona ôde claimant, in actual possession and oc- 
cupation of a lot ot ground on tlie public lands, which abuts on tide 
water, does not take ail the littoral or riparian rights of an owner 
in fee. Keason and equity are on the other side of tlie question. 
For a long period of years the fédéral government has not only con- 
ceded to American citizens the right to enter upon, possess, and im- 
prove public lands, but it has encouraged them so to do, by reserv- 
ing to the bona fide settler the flrst right to a patent to the land so 
possessed and improved by him. This policy has obtained in both 
the législative and executive branches of the government, and has 
met the approval of the courts. Cléments v. Warner, 24 How. 
394; Shepley v. Cowan, 91 U. S, 330 j Ard v. Brandon, 156 U. S. 
537, 15 Sup. et. 406. It therefore partakes of the nature of a guar- 
anty on the part of the United States that the actual settler and 
bona flde occupant, within reasonable limits, may perfect his title 
in fee against ail corners, whenever the lands are opened by con- 
gress for entry at the land ofiSces. Lands are valuable only for the 
uses that may be made of them, They may be valuable for residen- 
tial purposes, for the érection of business blocks, as sites for manu- 
facturing plants, for the water povsfers afforded by streams run- 
ning through them, for the timber growing thereon, for parks and 
places of summer resort or récréative outings, for agricultural and 
grazing purposes, and for the littoral and riparian privilèges ap- 
purtenant or incident to them. The proposition that the courts are 
not open to the owner in fee for the préservation of any of the rights 
incident to landed propérty above mentioned would be dismissed 
by every court in the civilized world, without the grâce of a mo- 
ment's considération. What tenable ground is there from which 
to assert that the bona flde settler on and in actual possession of 
a pièce of public land has not an equal right in the forum of 
the court? And, if he may maintain any one of the rights incident 
to ownership in fee, why not ail? The soil is his against ail the 
world except the United States. The neighbor of the owner in fee 
may not couvert the front yard of the latter's résidence into a cess- 
pool, nor flood his business house with water, nor undermine the 
foundation of his manufacturing establishment, nor divert the wa- 
ter flowing through his land so as to destroy the water power it 
aflfords, nor eut his growing timber, nor couvert his park into a 
stock yard, nor cover his wheat field, pasture, or meadow with the 
débris of an hydraulic mining camp, nor eut off his access to deep 
water over an abutting tide flat, Gan it be said that the law affords 
the owner in fee remédies against ail thèse things, but the bona flde 
settler on and in actual possession of public lands, upon which he 
may hâve passed the best years of his life in honest labor to im- 
prove and beautify, must sit by and see his lot of ground perma- 
nently injured or destroyed, because the law gives him no remedy 
for want of letters patent which he may certainly obtain whenever 
congress opens the land for purchase? If the courts must fold their 
hands while the settler on public lands is being thus deprived 
of ail that is valuable in the land he occupies, the libéral policy 
the government has extended to him will be defeated; and, when the 
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time cornes that he may acquire his title, his patent may bring to 
Mm but a barren estate, stripped of ail that may gire it value. The 
court cannot persuade itself that this is the law. On the contrary, 
in furtherance of the gênerai policy of the government, and within 
the purview of the act providing a civil government for Aîaska 
(23 Stat. 24, § 8; Supp. Eev. St. p. 433), and the act of March 3, 1891 
(26 Stat. 1093, § 12; Supp. Eev. St. p. 944), the court will maintain 
and enforce, in behalf of the bona flde settler in actual possession 
of lands in Alaska, ail the rights appurtenant or incident to such 
lands which a title in fee would vest in him, saving only the para- 
mount rights of the United States as the sovereign owner of the 
soil. Included within thèse rights of the settler who holds lands 
abutting on tide water is the right of access over and across front- 
ing tidelands to deep water, as now determined by the highest courts 
of England and this country. The right certainly brings with it 
the remedy, and where the law side of the court affords no plain, 
speedy, and adéquate remedy, as in the case of the érection of struc- 
tures which impair or destroy this right of access, equity will in- 
terfère. The demurrer is overruled, with 30 days to answer. 



HAMBUEG-BRBMEN FIEE INS. CO. v. PBLZBE MANUF'Q CO. 

(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.) 

No. 168. 

1. Equity Juhisdiction— Mistake in Annotjncihg Verdict. 

Where the foreman of a jury, lu annouaclng the verdict, omitted by mis- 
tate one of the items which the jury had ailowed, and the mistake was 
net discovered until it was beyond the gênerai power of the court to dls- 
turb the judgment, held, that equity had jurisdictlon to grant relief. 71 
Fed. 826, afflrmed. 

t. SaMB— JURORS AS WlTNBSSBS. 

In a proceedlng In equity to remedy a mistalie In announcing the verdict 
of a jury, the jurors are compétent witnesses to prove that the verdict 
read out in court by the foreman was not thelr verdict, but the resuit of an 
oversight by him In maklng the announcement. 
8. Same— Lâches. 

Several actions npon policies of Insurance were Consolidated. Each suit 
was upon a single policy, with the exception of one, which was upon 
two separate policies. The jury agreed upon a verdict awarding to plain- 
tiffs the full amount claimed, but the foreman, in announcing the verdict, 
for which purpose other business of the court was interrupted, omitted 
therefrom the amount of one of the policies in the last-mentioned suit. 
An appeal was taken on matters of law only, and the judgment was af- 
flrmed. The mistake was not discovered until nearly three years after- 
wards, and a blU in equity was immediately flled to correct the same. 
Eeld, that there was no such lâches as would prevent relief. 
4. Insuhance Policies— Limitatios dp Actions. 

A limitation in a policy of Insurance that ail suits shall be commenced 
within one year after the loss does not affect a proceeding to correct an 
error in announcing and entering a verdict by which the amount of such 
policy was omitted therefrom. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 
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Thls case was removed by the appellant, the Insurance company, to the 
circuit court of the United States for the district of South Carolina. It Is 
a blU in equity, orlglnally flled In the court of common pleas for GreenviUe 
county, S. C, to correct an errer in a verdict and judgment in that court in a 
case there tried, in whieh the Pelzer Manufacturlng Company, the appellee, 
was plalntiff, and thp Hamburg-Bremen Fire Insurance Company, the appel- 
lant, was defendajit. The appellee, in March, 1889, was the owner of about 
1,000 baies of cotton, worth about $45,000, stored in the warehouse of Cely & 
Bro., at GreenviUe, S. C, and as to which Cely & Bro. had agreed with the ap- 
pellee to make good any loss caused by fire. The cotton was burned, and 
Cely & Bro., having effected Insurance on the cotton against loss by tire in 16 
différent companies to the amount in the aggregate of about $35,000, and being 
liable to make good the whole loss to the appellee, assigned to it the 10 poli- 
cies. Some of the Insurance companies retused payment, and suits were 
instituted by the appellee, as assignée of the policies, in the GreenviUe county 
court. Three of the policies sued on were issued by the appellant. One was 
for $2,000, one for $2,500, and one for $5,500. Nearly ail the suits were 
brought to recover on a single policy, but against the appellant two suits 
only were entered, one declaring on the $2,000 policy, and the other déclara- 
tion contalnlng two counts, one on the $2,500 policy and the other on the policy 
for $5,600. Ail the suits in the GreenviUe county court came up for trial 
on March 26, 1891, and two of them, not against this appellant, but in which 
ail the défenses relied upon by ail the Insurance companies were set up, were 
thoroughly tried and contested before a jury. The rulings of the court were 
against the défendants' défenses, and verdicts were rendered for the full 
amounts claimed on those policies, with interest. Exceptions were reserved 
by the défendant company to the court's rulings for the purpose of taking 
the questions of law to the suprême court of South Carolina. It was then 
agreed by éounsèl that it was useless to go through the trial of the remain- 
ing cases, and that, they should ail be submitted to the sarae jury upon the 
testimony already given, and the same exceptions should be eonsidered as 
taken, and the right of appeal reserved. Thereupon the six remaining cases, 
including the two cases against the appellant, were given to the jury, and 
they retired. AU the cases were on single poUcies, except that one against 
the appellant, which was for the two policies of $2,500 and $5,500 each. 
When the jury came into court to announce their verdict, the court was en- 
gaged in another case, which had ta be interrupted while the foreman read 
out the verdicts. They were for the full amount of the policy in each case, 
with interest, but by mistaiie, as was afterwards discovered, the foreman had 
entirely omitted from the verdict against the appellant the policy of $2,500, 
announeing in that case a verdict only for the $5,500 and interest. In a day 
or two afterwards the court ad journed for the term. The questions of law 
were taken to the suprême court of South Carolina, and were decided adversely 
to the insurance companies, and the judgments were afflrmed. Subsequently, 
in .Tune, 1892, the judgments were paid, and entered satisfled. Afterwards a 
suit was instituted by the appellee against Cely & Bro. to recover the bal- 
ance of the amount lost by the burning of the cotton not realized from the 
assigned policies, and in the examination of the accounts between the appel- 
lee and Cely & Bro. the discrepancy of $2,500 was discovered, and it was 
then for the flrst time ascertained that the verdict in question had been 
entered for the amount of one policy instead of both the policies set out in 
the déclaration, Deniand was then made on the appeUant for the amount, 
and upon refusai this biU in equity was filed. The bill sets out the facts 
with particularity, and prays to hâve the verdict corrected, and for judg- 
ment for the $2,500 and interest. The case was removed from the Green- 
viUe county court by the insurance company, and in the United States circuit 
court a demurrer was filed, whieh was overruled. 62 Fed. 1. Proofs were 
talvPii. .-nul the case came to tiiwl heariisg, and a decree was entered in favor of 
the appellee for the sum of $2,500, with interest to the date of the afflrmance 
of the judgment by the suprême court of South Carolina, and also interest on 
$2,500 from the flling of the bill until paid. 71 Fed. 826. 

Julius H. Heyward, for appellant. 

Augustine T. Smytlie and H. J. Haynsworth, for appellee. 
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Before GOFF, Circuit Judge, and HUGHES and MOREIS, Dis- 
trict Judges. 

MORRIS, District Judge (after stating the f acts as àbove). The first 
question raised by this appeal is wliether equity has jurisdiction. The 
fact of the mistake is undeniable. The évidence of the f oreman and 
the jurors who were examined as witnesses makes it manifest that 
the jury had agreed to render a verdict for the amount now claimed, 
and that they supposed that the foreman was announcing a ver- 
dict for the full amount of ail the policies and interest, which was 
the verdict they had agreed upon. It was in the nature of a cléri- 
cal mistake made by the foreman, by which he misstated the verdict 
which had been agreed upon. The matter is susceptible of the clear- 
est and most indubitable proof. The case is the same in principle 
as if the mistake had been the other way, and the foreman had, con- 
trary to the ânding of the jury, announced a verdict for $2,500 more 
than the plaintifl had claimed in its déclaration or proof s. The 
gênerai rule is that after the tenu the judgment is beyond the con- 
<:rol of a court of law. Bronson v. Schulten, 104 U. S. 410-415. 
So that, when this mistake was discovered, it was beyond the gên- 
erai powers of the court which entered the judgment to disturb 
it. The provisions of the Code of South Carolina (section 195), as 
construed by the suprême court of South Carolina, would appear 
not to be applicable to the case of a plaintiff, but only to the case 
of the party against whom the judgment is taken. Steele v. Eail- 
road Co., 14 S. C. 331; Clark v. Wimberly, 24 S. C. 141. It is ap- 
parent, therefore, that the complainant was without any remedy at 
law at the time the mistake was discovered. It is not to be denied 
that in a proper case, and where the party is without remedy at 
law, equity has jurisdiction to grant relief with respect to a judg- 
ment which by reason of mistake is inéquitable. And this equity 
jurisdiction has f requently been exercised with respect to a judgment 
which does not give efifect to the actual verdict agreed upon by the 
jury. Cohen v. Dubose, Harp. Eq. 102; The Hiram, 1 Wheat 440 
Phillips V. Negley, 117 U. S. 665, 6 Sup. Ct. 901; 2 Story, Eq. Jur 
§ 1571; 2 Pom. Eq. Jur. § 871; Partridge v. Harrow, 27 lowa, 96 
Barthell v. Roderick, 34 lowa, 517. 

The next assignment of error relates to the admission of the tes- 
timony of âve of the jurors as to what was the verdict upon which 
they had agreed. They ail testified, in substance, that after flnding 
for the plaintiff in the cases in which the witnesses were exam- 
ined, and the remaining six cases were submitted to them, they had 
but one common understanding, and that was that they were to 
flnd as they had found in the first cases for the full amount of the 
policies and interest. They knew of no reason why there should be 
any discrimination with regard to the case in question, and they did 
not make any, but came into court having agreed to give the full 
amount sued for with interest. It is contended that the admission 
of this testimony violâtes the rule which excludes the évidence of 
jurors to imi)each a verdict by testimony as to their délibérations, 
or to show upon what grounds the verdict was rendered, or to ahow 
v.76p.no.o— 31 
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a mista]îe of misconduct of tlie jtirors in arriving at the verdict. 
But the testimony objected to only tended to show what the verdict 
was, not how it had been arrived at, and to prove that the verdict 
read out in court by the foreman was not their verdict, but the re- 
Bult of an oversight by Mm in maldng the announcement. Without 
weakening at ail the strictness of the gênerai rule, testimony to this 
effect has been sanctioned in well-considered cases, and does not fall 
within the strong objections which properly exclude the statements 
of jurors in a différent class of cases. Speaking of affldavits of 
jurors impeaching their verdict, it is said by Chief Justice Taney in 
U. S. V. Reid, 12 How. 366. 

"It would perhaps hardly be safe to lay down any gênerai rule upon tbis 
suhject. tlnquestlonatily such évidence ougM always to be received with 
great caution. But cases mlght arlse in which It would be impossible to 
refuse them without violating the plainest prlnciples of justice." 

And in Mattox v. U. S., 146 U. S. 147, 13 Sup. Ct. 50, this ruling 
is reafQrmed, and the exclusion of aflidavits as to facts occurring in 
the jury room was held réversible error. 

In Capon v. Stoughton, 16 Gray, 364, it was held that it was ad- 
missible at a subséquent tenu to permit jurors to testify that the 
verdict signed by them was not the verdict the jury supiwsed they 
were signing, and was not the one they had agreed upon and intended 
to sign. ïie opinion of Chief Justice Bigelow fuUy discusses the 
reasons for the rule excluding the testimony of jurors as to their dé- 
libérations in making up their verdict. He says: 

"The évidence of the jurors is offered only to show a mlstake In the nature 
of a clérical error which happened after the délibérations of the jury had 
ceased, and they had actually agreed upon their verdict. The error eonslsted, 
not in making up their verdict on wrong prlnciples, or on a mlstake of facts, 
but in an omission to state correctly In writing the verdict to which they had, 
by a due and regular course of proceeding, honestly and falrly arrived. 
* * * No considérations of public pollcy require that the uncontradlcted tes- 
timony of jurons to eatabllsh an error of this nature should be excluded. Ita 
admission does not in any degree Infringe on the sanctlty wlth which the 
law surrounds the délibérations of jurors, or expose their verdicts to be set 
aslde through improper Influences, or upon grounds which mlght prove dan- 
gerous to the purity and steadiness of the administration of public justice. 
On the contrary, it Is a case oî manifest mlstake of a merely formai and 
clérical character, which the court ought to interfère to correct. In order to 
prevent the rights of the parties from being sacrificed by a blind adhérence 
to a rule of évidence in Itself highly salutary and reasonable, but which, upon 
principle, has no application to the présent case." Jackson v. Dickenson, 15 
Johns. 309-317; Peters v. Fogarty, 55 N. J. Law, 386, 26 Atl. 855; Dalrymple 
V. Williams, 63 N. Y. 361. 

We are of opinion that under the circumstances of this case the 
testimony of the jurors was rightly admitted and considered. It was 
tmcontrajdicted in any respect, and the truth of it was plainly mani- 
fest. 

It is also alleged as error that, even if it be conceded that the mls- 
take in the entry of the verdict and judgment do give jurisdiction 
to a court of equity to gract relief, the appellee, its agents and at- 
torneys, hâve been guilty of such négligence as to forbid its inter- 
position; that, as the verdict was delivered by the foreman in open 
court, and the Judgment affirmed on appeal, and paid and satisfled, 
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and the mistake not discovered until nearly tliree years after the 
verdict was rendered, there mnst hâve been such négligence as 
should preclude a court of equity from relieving the parties from the 
resuit of their own inattention. A fair statement of the proper rule 
is, we think, contained in 2 Pom. Eq. Jur. § 856: 

"As a second requisite, it bas sometimes been said in gênerai terms tliat a 
mistake resulting from the complaining' party's own négligence will never 
be relieved. This proposition is not sustained by the authorities. It would be 
more accurate to say that, where the mistake is wholly caused by the want of 
that care and diligence in the transaction whieh should be used by every per- 
soE of reasonable prudence, and the absence of which would be a violation 
of légal duty, a court of equity will not interpose its relief; but, even with 
this more guarded mode of statement, each instance of négligence must dé- 
pend to a great extent upon Its own circumstances. It is not every négligence 
that wiU stay the hand of the court. The conclusion from the best authori- 
ties seems to be that the neglect must amount to the violation of a positive 
légal duty. The hlghest possible care is not demaaded." 

In judging of the degree of négligence to be imputed to the ap- 
pellee there are many circumstances to be eonsidered, — the unusual 
number of policies and suits; the fact that the attention of the par- 
ties was concentrated upon the trial of the cases which were really 
tried; the fact that when it was agreed that the remaining six cases 
should be submitted to the same jury it was practically expected to 
be a verdict by consent, with no controverted question as to the 
amounts; that in ail the cases except the one in question there was 
one policy only; the fact that, the amounts not being in dispute, 
attention was directed to the questions of law only, which were 
reserved for appeal; the fact that other business was being pro- 
ceeded with when the jury came into court. There are many cir- 
cumstances which explain how the attention of the parties was re- 
laxed, and how the error might be overlooked without imputing to 
any one acting for the appellee such négligence as should deprive 
it of ail remedy, provided the other party has not been put in any 
worse position by the delay. The mistake having occurred, it was 
not likely to be discovered, except upon a careful examination of ac- 
counts, or by chance. The occasion for the examination did not 
occur until the suit came on for trial between the appellee and Cely 
& Bro. As soon as it was discovered, the appellee acted promptly, 
and there was no further delay. 

In Gulliher v. Oadwell, 145 U. S. 373, 12 Sup. Ct. 873, 875, it is 
said: 

"Lâches is not, like limitation, a mère matter of time, but principally a ques- 
tion of the inequity of permitting the claim to be enforced,— an inequity 
founded upon some change in the condition or relations of the property or 
parties." 

There are many cases in which relief has been refused because the 
mère inattention of the party complaining has been held to be a 
want of reasonable diligence. But the présent case présents pe- 
culiar circumstances accounting for the oversight, and it is peculiar 
in this: that the proof of the mistake is so clear, and the fact that 
the lapse of time has been no injury to the appellant. Its business 
of lire Insurance requires it to be ready to respond to contingent 
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liabilîtîes arîsing from the risks it insures, and it cannot make a 
substantial différence to its stockholders wliether it is called upon 
to pay a jnst debt in one year or another. The amount is not large, 
and its existence as a debt could not hâve influenced the corpora- 
tion in its business or contracts during the time it was overlooked by 
the appellee. The large class of cases in which it is rigidly held 
that equity will not interfère because a défendant did not avail him- 
self of some défense which he might hâve had, unless it appear that 
his not availing of it was the resuit of fraud or accident unmixed 
with any fraud or neglect of the party or his agents, are not strictly 
applicable to the présent case, because the application is not to 
reopen the controversy, but to correct a verdict incorrectly entered 
as to a matter that was not controverted, for it was not thè amount 
of recovery which was controverted, but the légal liability of the 
insurers under the policies. 

It is further urged as error that the circuit court overruled the 
défense that the suit in equity was brought too late, the policy hav- 
ing provided that ail suits should be commenced within 12 months 
after the are. But the sufiQcient answer is that this is not a suit 
on the policy or the original cause of action. That suit on the pol- 
icy has been tried. Ail the appellant's défenses were presented, and 
a verdict rendered. The présent proceeding is to correct the mani- 
fest mistake made in announcing and entering that verdict, and the 
spécial limitation as to suit on the policy has no application. 

The circuit courte having jurisdiction, and fiinding the complainant 
entitled to relief, proceeded to decree the only relief which in this 
case could be adéquate and eiïectual by decreeing that the appellant 
should pay the sum accidentally omitted from the verdict, without in- 
terest during the period the mistake remained undiscovered and 
during which no demand was made. 

It may be that the présent case reaches a point beyond which 
courts of equity should not advance in disturbing judgments and de- 
creeing affirmative relief, but a case could not be presented in which 
the mistake is plainer, nor the inequity of refusing relief more free 
from doubt. Such cases do not frequently occur. We flnd none 
of the assignments of error well taken, and the decree is afiSrmed. 



WILSON et al. v. JONES et al. 
(Circuit Court, W. D. Virginia. May 26, 1896.) 

1. FRAtJDtTl,BIIT CONVETANOES — PbEPEBRBD CrEDITOR. 

J. was in embarrassed circumstances, and his creclitors were urglng him to 
secure their claims. He was indebted to his son for services actually ren- 
dered at a stipulated price while he was solvent. J. voluntarily executed his 
note, seeured by a deed of trust of his Personal property, In favor of his son. 
Held a valid transaction. 

8. Same— Debt Due to MmoK Son. 

In such case, a bond given by the father to secure a debt to his son is not 
fraudulent because a part of the services were performed while the son was 
a mlnor. 
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s. Same— Statutb of Limitations. 

A deed tbus executed by the father to secure the son îs not vold because 
a part of such debt is barred by tbe statute of limitations. 

4. Same— Prrpbkrbd Creditor— Virginia Laws. 

Under the laws of Virginia it is not f raudulent for an insolvent debtor to 
prefer one creditor over another, even where tbe secured creditor knows of tbe 
insolvency of the debtor. Citing Dance v. Seaman, 11 Grat. 782. 

5. Same— Fraud op Grantees— Inadéquate Coksideration. 

J., whîle insolvent, and pressed by creditors for payment, eonveyed certain 
property to bis two sons and a son-in-law. The deed was made at J.'s home, 
In the absence of and witbout the knowledge of the grantees, who subse- 
quently assented verbally to its provisions. Xhe considération expressed vs'a» 
less than half the value of the property, and said to be part cash, part as se- 
curity for debts due the grantees, and part for a debt of the grantor assumed 
by the grantees. No money was in fact paid; the grantees had not de- 
manded security for any debts; they had not, in writing, assumed to pay any 
debt of the grantor to a third party, nor were they persons of lueans. Held, 
(1) that the grantees were not purchasers for value veithout notice; (2) that 
the deed v^as frandulent and void. 

Blair & Blair and T. L. Massie, for plaintifEs. 

Moore & Hill, Fulton & Fulton, and J. H. Larew, for défendants. 

PAUL, District Judge. This is a creditors' suit, brouglit by tlie 
complainants on behalf of themselves and ail otber creditors of the 
défendant Thomas Jones who may corne into the suit and contribute 
to its costs. The bill contains the usual prayer that an account may 
be taken by a master, ascertaining the liens upon the real estate and 
Personal property of said Thomas Jones, their amounts and priori- 
ties, and the real and personal property liable to such liens. It also 
prays that the court will déclare null and void the following deeds, 
to wit : (1) A lease made by said Thomas Jones to D. A. Jones on 
the llth day of January, 1895, leasing a farm of the former to the 
latter for a term of five years. (2) A deed of trust executed by said 
Thomas Jones to J. E, Moore, trustée, conveying a large amount of 
Personal property to said trustée to indemnify Mary A. Jones, wife 
of said Thomas Jones, as indorser for said Thomas Jones on certain 
negotiable notes described in the deed, and to secure the payment of 
a bond for $3,465.38, executed by said Thomas Jones to D. A. Jones, 
bearing date on the Ist day of January, 1895. (3) A deed made on 
the llth day of January, 1895, by said Thomas Jones and wife to 
W. H. Aston, Thomas J. Jones, and Archibald Jones, conveying to 
the said grantees certain real estate, including a zinc plant there- 
on, in Pulaski City, Va., known as the "Pulaski Smelting Works." 
The court is asked to déclare null and void thèse several deeds on 
the ground that they were ail executed for the purpose of hinder- 
ing, delaying, and def rauding the creditors of said Thomas Jones, the 
sole grantor of the first and second deeds, and joint grantor with his 
wife in the third. By agreement of counsel, for ail parties in inter- 
est, the question as to the validity of the lease executed by said 
Thomas Jones to D. A. Jones has been settled to the satisfaction of 
ail concerned. It is also agreed by counsel that the deed of trust 
from said Thomas Jones to J. E. Moore, trustée, of January 1, 1895, 
îs valid as to its provision indemnifying Mrs. Mary A. Jones as the 
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indorser for said Thomas Jones on the notes mentioned in the deed; 
and thèse two questions are eliminated froni this discussion. 

This leaves two questions to be decided: First. Is the deed oî 
trust froqj said Thomas Jones to J. E. Moore, trustée, of January 1, 
1895, nul! and Toid as to the bond of Thomas Jones to D, A. Jones 
for $3,465.38, secured by this deed? Second. Is the deed from 
Thomas Jones and wlfe to W. H. Aston, Thomas J. Jones, and Arch- 
ibald Jones, of January 1, 1895, null and void? The master to whom 
the case was referred reports both deeds (except as to Mrs. Mary A. 
Jones, in the deed of trust) null and void, on the ground that they 
were made for the purpose of hindering, delaying, and defrauding 
the creditors of the said Thomas Jones. Exceptions to the ândings 
of the master are talïen, and the questions are thus presented to the 
court for décision. They will be considered in the order presented. 

The évidence shows that Thomas Jones was in embarrassed cir- 
cumstances when he executed thèse deeds, the master's report show- 
ing that his liabilities largely exceeded the value of ail his property, 
real and personal. Some of his creditors were urging him to secure 
their debts, and a few days after the exécution of the deeds he con- 
fessed judgments in favor of différent creditors for large araounts. 
He must hâve known he was insolvent. The court will consider flrst 
the deed of trust by which Thomas Jones seeks to secure to his 
son, David A. Jones, the payment of his bond for $3,465.38. The 
évidence shows that this son, David A. Jones, is 26 years old; that 
he left sehool 9i or 10 years ago, and has supported himself ever 
since; that, after leaving sehool, he flrst went to work for the Ber- 
tha Zinc Works as a laborer at $1 per day, and that his wages were 
increased from time to time until the company paid him $600 per 
year ; that he had no family of his own, but lived in the family of his 
father, and paid board to his mother at the rate of $10 to $15 per 
month; that he had no contra et to pay this board, but paid it to his 
mother of his own volition ; that the money he saved ont of his wages 
while working for the Bertha Zinc Works did not exceed $300 ; that 
in August, 1889, he left the service of the Bertha Zinc Worlcs and 
took charge of his father's farm of about 800 acres and a sawmill 
belonging to his father at a salary of $700 for the flrst year and $800 
for the second year, which his father said he would guaranty to him ; 
that, while on the farm, he had a room there, and boarded with a 
man on the farm, his father paying the man for the board, and he 
(David A. Jones) charging the amount of said board to himgelf on the 
books he kept at the farm; that, with the exception of one summer, 
he was on the farm continuously from the time he went there, August 
1, 1889, up to January 1, 1895; that he kept a set of books at the 
farm, and the only account that was kept between him and his fa- 
ther was kept in said books by him (David A. Jones), and that his 
father looked over the account from time to time (a copy of this 
account is flled with the answer of David A. Jones, and shows the 
total balance due him from his father as of January 1, 1895, to be 
$3,465.38, for which amount Thomas Jones executed the note to 
David A. Jones secured in the said deed of trust); that the amount 
due him was more than that, but that he knocked off some interest, 
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and was -willing to take the sum named for the debt; that tlie note 
was executed January 11, 1895, thougli dated January 1, 1895; that 
for about 18 months of the time he was a minor; that the said deed 
of trust conveyed ail the personal property owned by said Thomas 
Jones, and it made no provision for changing the possession of the 
property; that on the moming of January 11, 1895, the date of the 
deed of trust, Thomas Jones sent for his son, David A. Jones, who 
was ont at the farm, to come in to Pulaski City to the home of Thomas 
Jones, and, on his doing so, the father inf ormed the son that he desired 
to make him (the son) safe as to what he (the father) owed him, and 
proposed to give him a note for the amount due him, and to secure 
said note by a deed of trust on ail his (the father's) personal prop- 
erty; that his father did not tell David A. Jones that any one was 
pushing him for debt, did not tell him what was going on, but only 
told him that he desired to secure him (the son) in case anything 
should happen; that his father proposed to David A. Jones to let 
him take the farm and run it the next year on his own account ; that 
David A. Jones knew his father was in debt, but did not know the 
extent of his indebtedness, nor whether the property of his father 
was sufificient to pay his indebtedness or not; that the value of the 
Personal property conveyed by the deed of liust was estimated by 
Thomas Jones at |8,006 or $10,000; that David A. Jones believed 
at the time the deed was executed that the property conveyed was 
more than was necessary to secure the amount. due to himself and 
the amount required to indemnify his mother, which together 
amounted to |7,086.17, and that he knew of the exécution liens and 
taxes then outstanding against said property; that there was no 
inventory of said property taken at the time the deed of trust was 
executed, but an inventory of the property was taken by the trustée 
after the institution of this suit, which showed the value of the prop- 
erty conveyed by said deed of trust to be |6,279.08, including $80 
worth of stock which hâve died since the deed of trust was exe- 
cuted, and |1,765 worth of the said property which has been levied on 
and sold by the sherifl of Pulaski county to satisfy fi. fas. in his 
hands, and by the treasurer of said county to pay taxes in his hands, 
leaving a balance of said personal property amounting to $4,434.08, 
applicable to the payment of the debt secured to David A. Jones and 
to indemnify Mrs. Mary A. Jones as indorser on the notes described 
in the deed of trust. 

After a careful examination of the facts disclosed by the évidence, 
the court fails to discover such fraudulent intent in the exécution of 
the deed of trust as to render it null and void. Certain it is that 
the évidence does not establish any fraudulent intent on the part 
of David A. Jones in accepting the security given him by the deed of 
trust for the payment of his debt. It was a bona flde debt, based 
on a contract for labor at a certain stipulated sum, made at a time 
when Thomas Jones was not in embarrassed circumstances. It 
would be unreasonable to conclude that a young man of sufflcient 
energy and industry to commence life at 16 years of âge by working 
as a day laborer at |1 per day, would, after he had attained a posi- 
tion in which he commanded a salary of |600 per annum, volun- 
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tarilj relinquish it, and go to work on bis father's farm, without 
an agreement that he was to be compensated. The services con- 
tracted for were rendered at the agreed priée. The correctness of 
the account filed with the answer of David A. Jones is not questioned. 
He whole history of this indebtedness repels the presumption con- 
tended for by the complainants' counsel that thèse weve gratuitous 
services rendered by a child to a parent. Nor can the contention 
of counsel for the complainants that the bond secured is tainted with 
fraud, because part of the services for which it was given were ren- 
dered during the minority of David A. Jones, be sustained. The 
father had a right to release the services of his son during his minor- 
ity, and to contract to pay him for his labor; especially when the 
father's condition was solvent. 1 Minor, Inst. (4th Ed.) 430; 1 Pars. 
Cont. (6th Ed.) 309. 

Equally untenable is the contention that, because a small part of 
the account of David A. Jones was barred by the statute of limita- 
tions, it was an act of fraud to include such part in the bond given 
him by Thomas Jones. We know of no ruie of law or of morals 
which compels a man to plead the statute of limitations to an honest 
debt, even though the debt be due to his own son. 

Much of the argument of counsel for plaintiff seems to be based 
on the ground that if an insolvent debtor makes a deed of trust to 
secure one or more of liis creditors, and the creditor knows it, or has 
reason to believe that the debtor is insolvent, the deed of trust is 
fraudulent as hindering, delaying, and defrauding creditors. Under 
the laws of Virginia it is not fraudulent for an insolvent debtor to 
prefer one creditor over another, even where the secured creditor 
knows of the insolvency of the debtor. If the debt is a bona fide 
obligation, the creditor has a right to secure it in such manner as 
does not work a fraud upon other creditors. "The fact that cred- 
itors may be delayed or hindered is not of itself sufQcient to vacate 
such a deed, if there is absence of fraudulent intent. Every convey- 
ance to trustées interposes obstacles in the way of the légal remédies 
of the creditors, and to that extent may be said to hinder and de- 
lay them." Dance v. Seaman, 11 Grat. 782. The Virginia statute 
against fraudulent préférences (section 2458, Code Va. 1887) pro- 
vides that any judgment suffered or obtained with intent to delay, 
hinder, or defraud creditors shall, as to such creditors, be void. 
It can as rightly be claimed that the creditors of the défendant 
Thomas Jones who took a confession of judgment on their debts 
on the 16th of January, 1895, as appears by the record in this cause, 
and who thus obtained a préférence over the creditors who took a 
confession of judgment on their debts on the 18th of the same month, 
did so with intent to hinder, delay, and defraud the other creditors 
who were not so preferred. Yet no such contention is or could be 
made if the debts thus preferred were justly due. 

As to the remaining question under considération, namely, the 
validity of the deed from Thomas Jones and wife to W. H. Aston, 
Thomas J. Jones, and Archibald Jones, dated llth of January, 1895, 
the évidence shows the following state of facts: On the 3d day of 
January, 1895, Thomas Jones was insolvent, and was being pressed 
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for payment of debts by some of his creditors. On that day he en- 
tered into a contract in writing witli one F. B. Wheeler to convey 
to said Wheeler one undivided half interest in the property in ques- 
tion (named in the record as tlie zinc plant), free from ail incum- 
brances except a debt of $5,000 owing to the Pulaski Land & Im- 
provement Company; the considération for said undivided half inter- 
est being the sum of $15,000, payable, as to $5,000 thereof, within 14 
days from the date of said contract, and the remaining $10,000 
within 90 days from said date, in such sums and at such times as 
might be needed in the business, but to be completed within that 
time. The contract provided for the formation of a joint-stock Com- 
pany, to be formed and organized forthwith by the parties to said 
contract, the stock of which should be equally divided between them. 
This contract was signed by said Thomas Jones and F. B. Wheeler, 
but it does not appear from the évidence that anything further was 
done in the matter. During the first 10 days of the month of Jan- 
uary, 1895, George M, Holstein, as agent, and T. L. Massie, as at- 
tomey, for J. M. Edwards, one of the complainants in this suit, made 
several ineffectual efforts to get the défendant Thomas Jones to ex- 
écute a mortgage upon the said zinc plant to further secure the pay- 
ment of a debt to said J. M. Edwards, there being at that time a deed 
of trust upon the output of the zinc plant to secure the said debt. 
On January 11, 1895, the défendant Thomas Jones executed the sev- 
eral deeds hereinbefore referred to. This deed is the deed of con- 
veyance from Thomas Jones and wife conveying the property above 
mentioned as the zinc plant, including the land on which it is situ- 
ated, to W. H. Aston, T. J. Jones, and Archibald Jones. It was ex- 
ecuted at the home of Thomas Jones, the grantor. Noue of the 
grantees were présent. None of them had been consulted about the 
sale or purchase of the property of which tliey were, without their 
knowledge, made the purchasers, nor had they been apprised that 
such a deed was contemplated. Thomas J. Jones, one of the gran- 
tees, was shown the deed on the night it was executed, and he, some 
days later, informed Archibald Jones about it, and about the last 
of that month or the first of the ensuing month W. H. Aston was 
also informed of it, though each of the said grantees, on being in- 
formed of the exécution of the deed, assented, but not in writing, to 
its provisions. The considération named in this deed is $5,500 cash 
in hand paid by the grantees to the grantor, though the évidence 
shows that no money was paid, and the further considération that 
said grantees, having assumed and agreed to pay, for the beneflt of 
said Thomas Jones, to the Pulaski Land & Improvement Company, 
the sum of $5,500, owing from said Thomas Jones to said company, 
for which they executed no bonds or other writing, the $5,500 stated 
in said deed as cash in hand paid by the grantees to the grantors 
is claimed to be made up of sums of indebtedness from Thomas Jones 
to the grantees, respective] v, as follows: To Thomas J. Jones for 
$2,000, to Archibald Jones for $1,000, and to W. H. Aston for $2,500. 
There is no référence in the deed to thèse debts. The debt alleged 
to be owing to Thomas J. Jones, it is claimed, was on account of 
loans made at various times from said Thomas J. Jones to Thomas 
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Jones, and of debts assumed for him. As to the debt alleged to be 
owing to Àrchibald Jones (|1,000), the said Archibald Jones says, in 
his answer, that that sum was not owing to bim at tbat time; tbat 
he was absent when the deed was executed, and upon his return he 
stated to his father what was the true amount owing to him, which 
he says was $374.86, and that by the direction of his father he paid 
a part of a note owing to his sister from his father, and assumed the 
balance. Yet even under this ingénions arrangement, made aiter 
the exécution of the deed, the évidence shows the amount of the al- 
leged indebtedness from Thomas Jones to Archibald Jones, claimed 
to hâve been on account of certain small loans from time to time, 
and for services as a chemist in making certain chemical tests for 
him, and for his assumption of the payment of the note to his sister, 
the amount of this alleged indebtedness was 20 per cent. — one-flfth — 
less than the |1,000 stated in the deed to hâve been cash paid in 
hand. The debt alleged to hâve been owing from Thomas Jones to 
W. H. Aston is claimed to hâve been on account of a liability of 
said W. H. Aston as accommodation indorser for two notes, one for 
$1,000 and the other for |1,500, both drawn by J. D. Whitman, and 
indorsed by Thomas Jones and said W. H. Aston. The said W. H 
Aston also claims in his déposition that Thomas Jones owes him a 
further sum of between $400 and |500. 

On the 18th day of January, 1895, Thomas J. Jones, W. H. Aston, 
and Archibald Jones, claiming to be owners of the zinc plant, entered 
into an agreement under seal with F. B. Wheeler to convey to him one 
undivided half interest in said zinc plant for $15,000, upon terms and 
stipulations substantially the same as those of the agreement of Janu- 
ary 3, 1895, between Thomas Jones and said F. B, Wheeler, as above 
stated, including the formation of a joint-stock company, except that 
it was stipulated that Thomas Jones should be employed by said joint- 
stock company, when formed, to take charge of and manage its me- 
chanical opérations. This agreement is signed by Thomas J. Jones 
and F. B. Wheeler in person, and as to W. H. Aston and Archibald 
Jones by Thomas J. Jones as attorney in fact, though there is no évi- 
dence that said Thomas J.Jones had any power of attorney authorizing 
him to sign the names of said W. H. Aston and Archibald Jones to a 
sealed instrument, or for any other purpose; and this was done be- 
fore W. H. Aston even knew that he was one of the purchasers of the 
property. On the llth of January, 1895, — the date of the deed con- 
veying this property from Thomas Jones to his two sons and his son- 
in-law, Aston, — an application for a charter for the Pulaski Smelting 
Works was signed and acknowledged by Thomas Jones, who was made 
vice président and gênerai manager and a director in said company, 
and among other petitioners for this charter was Thomas J. Jones, 
one of the grantors in the deed under considération. J. E. Miller, one 
of the incorporators of the said company, testifies that a contract was 
made about that time by which Thomas Jones himself was to put this 
very zinc plant into this company, of which he was a member and 
stockholder,at a certain stipulated price, to be paid partly in cash and 
partly in the stock of the company for his own use, notwithstanding 
the fact tbat on that very day he had deeded to his two sons and his 
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son-in-law ail of the right and title he had in this zinc plant, which he 
had agreed to put into the company lor his own use. On January 19, 
1895, a charter was granted by the circuit court of Pulaski county, 
Va., to F. B. Wheeler, Thomas Jones, T. J. Jones, J. K. Miller, A. J. 
Miller, and J. E. Moore, upon their application above mentioned for 
a joint-stock company to be called the Pulaski Smelting Works; and 
J. R. Miller, one of the incorporators, has testifled, as before stated, 
in his déposition, that Thomas Jones was to put the zinc plant above 
mentioned into the said company at a certain stipulated price to be 
paid partly in cash and partly in the stock of the company for the use 
of the said Thomas Jones ; the witness Miller also testifles that nei- 
ther T. J. Jones nor Archibald Jones nor W. H. Aston was présent 
when such agreement was made, nor, so far as the évidence shows, 
did they, or any of them, know anything about this disposition of a 
valuable property which they now claim belonged to them at that 
time in fee simple, and of the conveyance of which to them they, or at 
least W. H. Aston, one of them, was at that time entirely ignorant. 
It is established by the proofs that on the llth day of January, 1895, 
Thomas Jones, in the absence of, and without the knowledge of, his 
sons, Thomas J. Jones and Archibald Jones, and his son-in-law, W. 
H. Aston, conveyed to thèse parties, for the price of |11,000, property 
one-half of which, on the 3d day of January, 1895, he had sold to P. 
B. "Wheeler for |15,000, and which his sons and son-in-law, the 
grantees in this deed, estimated to be worth $30,000, selling one-half 
thereof, on the 18th day of January, 1895, for $15,000. He gives the 
grantees in this deed crédit for $5,500 paid cash that day, and makes 
them assume to pay, without their consent or knowledge, to the Pu- 
laski Land & Improvement Company, a debt of $5,500 and interest. 
None of thèse grantees had ever asked to be secured for the payment 
of their debts, or pretended debts. Not one dollar was paid in cash 
in hand, as stated in the deed. Two of the grantees were his sons 
and the other his son-in-law, and the évidence shows that his son T. 
J. Jones had always resided with him, and so had his son Archibald 
Jones, except when temporarily absent at work. It is scarcely neces- 
sary to discuss the validity of the claim of T. J. Jones for $2,000, 
which it is claimed is his share of the pretended cash payment men- 
tioned in the deed. The inadequacy of the price mentioned in the 
deed makes the question of the validity or invalidity of this claim a 
matter of no moment. It is further shown that thèse two sons of the 
grantor owned no real estate whatever, and only a few hundred dol 
lars of Personal property. There is no proof that W. H. Aston, the 
son-in-law, is a man of any means, and, if he owns any property, the 
proof shows that he is indebted in large sums. It is further shown 
that he has never paid the $2,500 for which he is indorser on the two 
notes, and for which it is claimed he is given crédit in what is men- 
tioned as the cash payment in the deed. Thomas Jonea took no se- 
curity for the payment of the large debt owing to the Pulaski Land & 
Improvement Company, which he makes the grantees in this deed 
assume, without their knowledge or consent at the time of making the 
deed, and which they are wholly unable to pay; a portion of it being 
now due and unpaid. The grantees hâve never notifled the Pulaski 



492 76 FBDÏ3RAL REPORTER. 

Land & Improvement Company that they would pay this lien, nor 
hâve they assumed it by any writing signed by them, as is required by 
the statute of frauds m Virginia. Gode Va. § 2840. 

In View of the facts recited, it is net possible to arrive at any other 
conclusion than that the numerous and intricate transactions in con- 
nection with this property, commencing on the 3d day of January, 
1895, and continuing to the 19th day of January, 1895, were ail a part 
of a shrewdly devised scheme for one purpose. That schéma had for 
its object, from its inception to its conclusion, the defeat of Thomas 
Jones' creditors in their efforts to secure the payment of their debts 
out of this property, and to retain it, if not in the name, at least under 
the complète control and disposition of Thomas Jones. The fraudu- 
lent intent of Thomas Jones, the grantor ia the deed sought to be an- 
nuUed, is so plain and palpable that to discuss the évidence establish- 
ing it would be a needless waste of time. When we consider the will- 
ing acquiescence of the grantees in the fraudulent acts of the grantor, 
when brought to their attention, and the readiness with which they 
submitted to become the agency by which the fraud was to be con- 
summated, we hâve no difflculty in determining that they knew of the 
fraudulent intent of the grantor, and, so far as they were permitted 
to hâve any voice in the matter, were ready participants in it, aud 
endeavored to share its fraudulent results. The contention that thèse 
grantees were purchasers for value without notice cannot be sustain- 
ed. The pretended payments which constitute the cash paid in hand 
mentioned in the deed, if crédit could under any circurastances be 
given them, constitute such an utterly inadéquate considération as 
to shock the conscience. The inability of the grantees to pay the 
debt which the deed, purports they are to assume; their failure to 
give any sçcurity for its payment, even their own bonds, either to 
Thomas Jones or the Pulaski Land & Improvement Company; the 
value of the property to be transf erred being estimated at least twice 
in the month of January, 1895, at $30,000, yet sought to be con- 
veyed to thèse grantees for a pretended considération of only $11,000; 
the near relationship of the grantor to the grantees; the ignorance 
of the grantees of the pretended sale and conveyance to them at the 
time it was made, — give to the transaction ail the characteristics of a 
voluntary and fraudulent conveyance. This deed must be set aside 
and annuUed, and a decree entered for a sale of the property it at- 
tempts to convey. The validity of the deed of trust of January 11, 
1895, conveying the personal property of Thomas Jones to j; E. 
Moore, trustée, is sustained. 



SOUTHERN Rï. CO. v. CARNEGIE STEEL CO., Limited. 

(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.) 

No. 165. 

1. Railroad Companies— Receivkhs— Supply Olaims. 

Under the principles -whicli govern tlie administration of ttie assets of a 
railroad operated by receivers, ail debts for current supplies, contracted 
wlthin a reasonable time before the receivership, should be paid from the 
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surplus earnings before any part can be spent on improyements, payment 
of interest or dividends, or any Investment favorable to mortgage bond- 
holders. 
2. Same — DiVEEsioK — Equity. 

If any portion of such earnings bave been dlverted to such purposes, 
then, as agalnst mortgage creditors, the supply creditors bave a superior 
equity to bave the earnings restored, from tbe proceeds of the mortgaged 
property for their beneflt. 
8. Samb— Rbasonablb Time. 

No précise définition of "reasonable time" bas been adopted, and regard 
iDust be had to the circumstanees of each case. The fact tbat the receiv- 
ers were appointed, net at tbe suit of a mortgagee, but at tbe instance of credit- 
ors and stockholders, to protect the property from disruption, and bold it together 
until a plan of reorganization could be adopted, is a circumstance favoring the 
equity of supply claimants. In such a case, lield, that a claim for steel rails, 
fumished from 9 to 11 months prier to the receivership, was not lost by 
lâches, It appearing that renewable notes were taken for the debt, whieh 
•were accordingly renewed, and that claim was promptly made at their 
maturity. Bound v. Railway Ce, 7 O. C. A. 322, 58 Fed. 473, and 8 U. S. 
App. 472, distinguished. 

Morris, District Judge, dissenting as to the allowance of interest on the 
claim. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Virginia. 

The Richmond & Danville Railroad Company was a corporation created by 
the laws of the state of Virginia. It became the owner of several other rail- 
roads, and the lessee of others, and It created and maintalned a great System 
of railroads traversing several States. The main road, that of the Richmond 
& Danville, was successful in its management and prospérons to a degree; 
but the necessity of the System required that many portions of it, which were 
not productive, should be kept up, although operated at a loss. Thèse were a 
drain upon, and whoUy exhausted, the surplus received from the better por- 
tion of the System. The expenses attending the opération and préservation of 
the great System were enormous, and it became necessary to reorganize. 
To this end, a bill was flled by creditors and others, known in this case as 
"Clyde and Others v. Richmond & Danville Railroad Company." Previous 
to the flling of this bill, efforts had been made to formulate and adopt a plan 
of reorganization which would relieve the situation. But thèse having failed, 
and the dlscovery and adoption of a satisfactory plan of reorganization requlr- 
ing considérable time, the aid of the court was sought by thèse creditors and 
stockholders, in order to give adéquate protection to tbe corporation, from 
suits and otherwise, untU a satisfactory flnancial reorganization could be 
efCected. The bill was flled on the 15th day of .Tune, 1892, and F. T. Huide- 
koper and Reuben Foster were appointed receivers. To this bill the mort- 
gage creditors were not parties. The receivers administered the aiïairs of 
the System in their hands, from June 17, 18S2, the date of their appointment, 
to July 31, 1893. They received from tbe corporation on their appointment 
$480,427.91 in cash, and collected from accounts due prior to their appoint- 
ment $671,000. They received in gross earnings during this receivership $11,- 
669,789.50. The operating expenses, including taxes, were $8,371,997.19. The 
net earnings were $3,297,792.31. Ont of this they paid large sums for con- 
struction on the main road, the Richmond & Danville, and for construction 
work on leased and owned Unes, and for equipment They also paid expenses 
Incurred prior to the receivership, judgmeuts against parts of the System, on 
rentals, dividends, car trusts, and interest on mortgage bonds. On 17th day 
of July, 1893, the Central Trust Company, a mortgage creditor of the Rich- 
mond & Danville Railroad, filed its bill for foreclosure of mortgage, and under 
that bill Samuel Spencer, F. W. Huidekoper, and Reuben Foster were ap- 
pointed receivers, and were put in possession of the property theretofore in 
charge of the former receivers, who were finally discharged July 31, 1893. 
On their discbarge they turned over to their successors in cash $141,325.19. 
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The Carnegie Steel Company, Hmited, appellees hère, filed a elalm against 
the Richmond & Danville Railroad Company In each of thèse cases. The 
clalm was flrst filed Oetober 14, 1892, -wlth the spécial masters appointed 
in the first-named case. After the foreclosufe suit was filed, this Company, 
on Febraary 12, 1894, upon its pétition, was permitted to intervene in that 
suit, both suits being then Consolidated; and on March 1, 1894, it filed an- 
other pétition, settlng forth at large its claim. The Carnegie Steel Company, 
Limited, holds five notes of the Richmond & Danville Railroad Company, 
dated as foUows; March 21, 1892; March 24, 1892; April 4, 1892; May 16, 
1892,— each payable in three months from their dates, respectively; and one 
dated June 7, 1892, at four months. The total principal Is $125,067.39. The 
origin of thèse notes was as follows: On June 10, 1891, the Carnegie Steel 
Company made a contract wlth the railroad company to deliver certain steel 
rails on board cars at Ressemer, Pa., at $30 gross per ton, payable in notes 
at four months from date of shlpment, without interest, with the privilège of 
renewal of sueh notes for three months, with interest on renewal at 5 per 
cent, per annum, and wlth the further privilège of a second renewal, with 
interest at 6 per cent, per annum. The rails were ail delivered at intervais 
between 25th of July, 1891, and lOth of Oetober, in the same year, and notes 
given therefor. The notes, according to contract, were renewed, and dld not 
mature until after the appointment of the reeeivers in the Clyde case. The 
Carnegie Steel Company sought payment of its claim as having an equity 
superior to that of the mortgage debt, under the principles governing this 
court in the administration of assets in the hands of railroad reeeivers, and 
also as entitled to a préférence under section 2485 of the Code of Virginia. 
The demand was made upon the purchaser, who, under the terms of the order 
of sale, is responsible therefor if the contention of the steel company is sus- 
tained. The circuit court sustained the claim, and gave the Carnegie Steel 
Company a decree for the principal sum thereof, with Interest. Errors were 
assigned as to this action of the court, and the case has been heard on the 
assignments of error. 

Henry Crawford and Willis B. Smith, for appellant. 
N. P. Bond and B. H. Bristow, for appellee. 

Before SIMONTON, Circuit Judge, and HUGHES and MORRIS, 
District Judges. 

SIMONTON, Circuit Judge (after stating the facts). It is mani- 
f est that the two bills, that oï Clyde and others, stockholders and cred- 
itors, and that of the Central Trust Company, a mortgage creditor, 
were intended to serve one purpose. Both looked to a satisfactory 
flnancial reorganization of the Richmond & Danville System. The 
first Vf as filed to secure the protection of the court until such time as 
such flnancial reorganization could be perfected. The second was 
filed to carry out the flnancial reorganization which was then perfect- 
ed. They can be treated as one proceeding, the one being the neces- 
sary conséquence of and part of the other. 

When the reeeivers were appointed in the second case, and were di- 
rected to take charge of the property theretofore in the hands of the 
reeeivers appointed in the flrst case, the court provided : 

"Nothlng in this order contalned shall be construed to vacate any of the 
orders heretofore entered in the case of Wm. P. Clyde and others. But the 
court reserves full power to act upon the masters' reports filed in the said 
cause, and in said cause to adjudge and decree upon the rights of creditors 
asserting a claim against the property of the said railroad company, or income 
thereof, in préférence to the mortgage debt thereof, by orders to be entered 
in the said suit of Wm. P. Clyde and others, upon notice to parties, with lilse 
effect upon the mortgage property and income as if the orders were entered 
in this cause." 
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When the Central Trust Company filed its bill, praying tlie appoint- 
ment of receivers, it submitted its rights as mortgagee to thèse con- 
ditions. New England R. Co. t. Carnegie Steel Co., 75 Ped. 59. 

Fosdick V. Schall, 99 U. S. 235, and the long Une of cases following 
it, elucidating and applying the principles there first laid down, hâve 
established this doctrine: Eailroad property is a matter of public 
concern. The franchises necessary to their création and opération in- 
volve, in great extent, the rights and interests of the public, aJid thèse 
rights and interests must be preserved. To do this, the railroad must 
be kept a going concern. In order to construct a railroad, two parties 
must concur, — the capitalists, who put in the money and the work, and 
the sovereign power, which contributes the franchises, especially that 
of eminent domain. Without the money and without thèse fran- 
chises the road cannot be built. The considération which moves the 
sovereign to grant thèse franchises is the public use of the road when 
built, — ^that it remain of use, that it be and remain a going concern. 
To this end, the ûrst application of its earnings must be made. The 
stockholders subscribe, and the bondholders lend their money, with 
knowledge of this. Neither of them can get anything until the cur- 
rent expenses are paid. Upon this assurance, ail persons who fur- 
nish labor or supplies to a railroad corporation are encouraged to give 
it crédit, and to contribute to keep it a going concern. If, through 
inadvertence, or by intention, or f rom any other cause, any portion of 
the earnings bas been applied to interest or dividends, or to the per- 
manent improvement of or addition to the property, leaving unpaid 
debts incurred for things necessary to keep it a going concern, this 
is a diversion which the court, while aiding the mortgage creditor, 
will first correct. Fosdick v. Schall, 99 U. S. 235; Miltenberger v. 
Railway Co., 106 U. S. 286, 1 Sup. Ct. 140; Trust Co. v. Souther, 107 
U. S. 591, 2 Sup. Ct. 295; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 
675; Kneeland v. Machine Works, 140 U. S. 596, 11 Sup. Ct. 857; 
Finance Co. of Pennsylvania v. Charleston, C. & C. R. Co., 48 Fed. 188. 
And it makes no différence if the person f umishing supplies allows his 
claim to remain an open account, or prefers to close it with a note or 
acceptance giving extended crédit; nor is it any waiver of the right to 
renew the paper at maturity. Burnham v. Bowen, 111 U. S. 776, 4 
Sup. Ct. 675. 

The rule is stated by Waite, C. J., in Burnham v. Bowen, 111 U. S. 
780, 781, 4 Sup. Ct. 675, 677: 

"Every railroad mortgagee. In accepting hIs security, Implledly agrées that 
the current dehts made In the ordlnary course of business shall be pald from 
the current receipts before he has any claim on the income. Such belng the 
caae, when a court of chancery, In enforcing the rights of mortgage creditors, 
talies possession of a mortgaged railroad, and thus deprives the company 
of the power of reeeivlng any further earnings, it ought to do what the com- 
pany would hâve been bound to do if It had remained In possession; that is 
to say, pay out of what it recelves from earnings ail the debts which In equity 
and good conscience, considering the character of the business, are charge- 
able upon such earnings. In other words, what may properly be termed. the 
'debts of the income' should be paid from the income, before It is applied in 
any way to the use of the mortgagees. The business of a railroad should be 
treated by a court of equity under such circumstances as a 'going concern,' 
not to be embarrassed by any unnecessary interférence with the relations of 
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those who are engagea In or affected by It In the présent case, as we hâve 
seen, the debt of Bowen was for current expenses, and payable ont o£ cur- 
rent eamings. It does not appear from anything in the case that there was 
any other liabillty on account of current expenses unprovided for when the 
reeeïTer took possession, and there is nothing whatever to Indicate that this 
debt would not hâve been paid at maturity from the eamings if the court 
had not interfered at the instance of the trustées for the protection of the 
mortgage creditors." 

If this be the law when a receiver is appointée! at the instance of 
mortgagees, how much stronger is the equity when the receiver is ap- 
pointée] at the instance of stockholders, to secure uninterrupted op- 
portunity for a satisfactory reorganization? The question is as to the 
application of those principles to the case at bar. There can be no 
question that the steel rails furnished by the Carnegie Steel Company 
corne within the class of supplies necessary to keep the railroad com- 
pany a going concern; and the évidence establishes the fact that, aft- 
er incurring the debt, the railroad company was in the receipt of large 
eamings, which were applied to permanent improvements, rentals, 
and interest on the mortgage debt; that the receivers, who, under the 
Olyde bill, took possession of the property, earned large income, which 
was applied in the same way, leaving this debt unpaid; and that, 
when thèse receivers were discharged, they showed in their accounts 
a cash surplus, which was duly paid over to their successors under the 
Central Trust Company bill. The original contract of purchase of the 
rails was on June 10, 1891. Deliveries were made under it between 
July 25 and October 10, 1891. The price was represented by notes, 
with privilège of renewal. This privilège was exercised. Before the 
notes matured, the Clyde bill was flled, and receivers appointed. The 
notes f ell due. The exact dates are thèse : The receivers were ap- 
pointed June 15, 1892. The first note matured June 24, the second 
June 27, the third July 7, the fourth August 19, the last September 
10, 1892. The supplies were furnished between July and October, 
1891,— the first of them nearly eleven months, the last a few days 
more than nine months, before the appointment of receivers in the 
Clyde case. In the cases in the suprême court and on circuit in which 
this considération for the claims of supply creditors is discussed, it is 
called an "equity." The only qualification in applying the equity 
when the facts call for its exercise is that the claim has arisen within 
a reasonable time before the receiver was appointed. No fixed défini- 
tion of a reasonable time has been adopted. 

In Thomas v. Railway Co., 36 Ped. 817, six months was made the 
limit of a reasonable time. In Miltenberger v. Railway Co., 106 
U. S, 288, 1 Sup. et. 140, ninety days was the limit adopted. In 
Burnham v. Bowen, supra, the supplies were furnished some time 
in 1874 (when does not appear), and the receiver was appointed early 
in 1875. In Bound v. Eailway Co., 8 U. S. App. 472, 7 C. C. A. 322, 
and 58 Fed. 473, eighteen months was considered too long a period. 
See, also, Railroad Co. v. Lamont, 32 U. S. App. 483, 16 C. C. A. 364, 
and 69 Fed. 23. 

Mr. Justice Brewer, whose ability and large expérience on this 
subject give his opinions great weight, in Blair v. Railway Co., 22 
Fed. 474, says: 
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"The idea whlch unaerlies thèse prlnciples I take to be thls: That the 
management of a large business, like that of a railroad company, eannot be 
conducted on a cash basls. The temporary crédit, In the nature of things, 
is indispensable. Its employés eannot be pald every month. It eannot settle 
with other roads Its trafflc balances at the close of every day. Time to adjust 
and settle thèse varigus matters is indispensable. Because, in the nature of 
things, this is so, such temporary crédits must be taken as assented to by 
the mortgagees. • * * In this view, such temporary crédits accrulng prier 
to the appointment of the receiver must be recognized by the mortgagees, 
and such claims preferred. Now, for what tlme prier to the appointment of a 
receiver may thèse crédits be sustained? There is no arbitrary time pre- 
scribed, and it should be only such reasonable time as, in the nature of things 
and in the ordinary course of business, would be sufficient to hâve such claim 
settled and paid. Six months is the longest time I hâve noticed as yet 
given. Ordlnarily, I thinli that is ample. Perhaps, in some large concerns, 
with extenslve Unes of road and a complicated business, a longer time might 
be necessary." 

It is évident that, in determining what is a reasonable time, re- 
gard must be had to the spécial circumstances of each particular 
case. No hard and fast rule can be adopted, nor any line of de- 
markation clearly made. "What is a reasonable time is a question 
of law depending upon the circumstances of the particular case." 
Paine v. Eailroad Co., 118 U. S. 160, 6 Sup. Ct. 1019; Morgan v. 
U. S., 113 U. S. 477, 5 Sup. Ct. 588. 

In the présent case the Carnegie Company were dealing with 
the Richmond & Banville Company. This road controlled an enor- 
mous System of railroads, and was in the enjoyment of a very large 
revenue. There can be no doubt that, if the System had been con- 
tinued, thèse rails could hâve been paid for out of the earnings. 
Demand for rails was constant; and it was to the highest interest of 
the railroad company to keep up its crédit with the Carnegie Com- 
pany. The System, however, had become too extended, and needed 
reorganization. Those interested in it as stockholders and owners 
attempted plans of reorganization, but did not get the unanimity 
necessary to perfect them. They sought the aid of the court, and 
asked its protection from cr^-^itors until such time as a scheme of 
reorganization could be compieted and adopted. Their prayer was 
granted, and the receivers appointed. This whole action was for 
the advantage of those who owned or were interested in the prop- 
erty of the railroad company, for their advantage primarily and 
principally, if not for their advantage solely. But for this inter- 
vention in behalf of thèse stockholders and creditors, their taking 
the property out of the hands of the company, and sequestrating it 
for their own purposes, it must be presumed that the notes of the 
Carnegie Company would hâve been met at maturity. At the 
least, it oan be said, in the language of Burnham v. Bowen, 111 U. 
S. 781, 4 Sup. Ct. 677, "There is nothing whatever to indicate that 
this debt would not hâve been jïaid at maturity from the earnings 
if the court had not interfered," at the instance of thèse stockhold- 
ers. The mortgage créditer obtained the appointment of receivers 
in his bill on the express condition that the rights of creditors un- 
der the Clyde bill should be conserved. And, as that bill deprived 
the company of the power of receiving any further earnings, the 
court which appointed the receiver should require that to be donc 
v.76F.no.5— 32 
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which "the Company woùld hâve been ^oimd to do if it had remained 
in possession; that is to say, pay ont of what is received from eam- 
ings ail the debta whicli, in equity and good conscience, considering 
the character of the business, are chargeable on the earnings." 

Has the Carnegie Steel Company lest its claim by lâches? In 
the transaction with the railroad company, the rails were to be 
paid for with notes, maturing at no long date. This was for the 
advantage of the railroad oompany, distributing the payments, and 
making more easy the burden on the earnings. The paper was re- 
newed according to the original contract of sale. This, as has been 
seen, is no waiver. Before the paper matured, the receivers took 
it ont of the power of the company to meet the paper. As soon as 
it matured, the claim was made. The Carnegie Company did not 
sleep on its rights. It must be borne in mind that the Clyde bill 
was not the action of creditors of a corporation struggling to keep 
from bankiTiptcy, driven by creditors, after a long i)eriod of shaking 
crédit. It was a plan adopted by the owners of the property to 
secure perfect reorganization, and avowedly to prevent creditors from 
disturbing inchoate plans to this end. The movement was con- 
ceived by the debtor company. They took their own time in apply- 
ing to the court, and "the sudden action of the court left this debt 
unpaid." Bound v. Railway Co., 8 U. S. App. 472, 7 G. C. A. 322, 
and 58 Fed. 473. This case has been relied upon as settling a rule 
adverse to the claimant. In Bound v. Railway Co., the Lackawanna 
Company furnished steel rails, and took notes therefor, 18 months 
before îhe appointment of a receiver. Thèse notes were payable 
out of earnings by the terms of the notes. Three months after 
the date of the notes, and flve months before their maturity, inter- 
est on the second mortgage bonds of the railway company was paid. 
No olher diversion of income was proved or appeared in the case. 
By taking the notes at 8 months, the Lackawanna Company was 
held to hâve assented to the use of the earnings during this period 
for payment of interest. This defeated their claim. 

The question can be considered from another standpoint. There 
can be no question that, notwithstanding the terms of the mortgage, 
the mortgagee cannot require an account of the earnings, tolls, and 
income from the mortgagor, until he has made demand therefor or 
for a surrender of possession under the provisions of the mortgage. 
Sage V. Railroad Co., 125 U. S. 378, 8 Sup. Ct. 887, and cases quoted. 
When, therefore, the receivers appointed at the instance of stock- 
holders and creditors took possession, they enjoyed the same right 
to the earnings and income which the railroad company enjoyed, 
and rightfully received them. As the railroad company would 
hâve been bound to use this income in the payment of the carrent 
expenses for labor and supplies, the receivers should hâve done so 
al 80. But, instead of this, receivers diverted the earnings, income, 
and funds in their hands towards the betterment of the property, 
permanent improvements and additions to it, and in payment of in- 
terest. And this was nàtural. They were appointed to take pos- 
session of the property, and tO conserve it until a plan of reorganiza- 
tion could be adopted and perf ected. : To f acilitate this plan, the 
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property must be kept up. To this end, the funds coming f rom earn- 
ings were used. When the purpose of the first receivership was 
accomplished, the mortgage creditors came inandreaped the beneflt. 
Surely, those creditors whose claims were neglected, and from whom 
the earnings were diverted, hâve the right to ask and receive atthe 
hands of the court the récognition and préservation of their claims. 
We see no error in the conclusion of the circuit court on this point. 
This renders unnecessary any discussion as to the force and effect 
of the Virginia statute. On that we express no opinion. The de- 
cree of that court is aflQnned, with costs. 

MOKEIS, District Judge (concurring). If it be conceded that the 
daim of the Carnegie Steel Company has no statute lien superior 
to the mortgage of October 22, 1886, because the statute was passed 
after the date of the exécution and recording of the mortgage, and 
that the debt, having been contracted more than six months before 
the appointment of the receivers, dœs not come within the rule 
whieh might permit it to be paid ooit of the proceeds of the corpus 
of the mortgaged railroad property, there still remains to be consid- 
ered whether there is any other ground of equîty which entitles 
the claim to payment out of any fund under the control of the 
court. If, after the appointment of the receivers under the credit- 
ors' bill, there came into their hands earnings which were expended 
for the betterment of the mortgaged property, instead of being ap- 
plied to tiie payment of debts for current supplies, contracted within 
a reasonable time before the receivership, then, as against the mort- 
gage bondholders so beneflted, the supply créditer has an equity to 
hâve those earnings restored and applied to his debt. 

In Burnham v. Bowen, 111 U. S. 782, 4 Sup. Ct 675, 678, the su- 
prême court said: 

"We thlnk the debt was a charge in equity on the continulng income, as 
well as that which came into the hands of the court after the receiver was 
appointed as that before. When, tberefore, the court toolf the earnings of 
the receivership, and applied them to the payment of the iixed charges on the 
railroad structures, thus Increasing the security of the bondholders at the 
expense of the labor and supply creditors, there was such a diversion of what 
is denominated in Fosdick v. Schall, 99 U. S. 352, the 'current debt fund,' as 
to make It proper to requlre the mortgagees to pay It back. But it is further 
inslsted that even though the court did err in using the Income of the receiv- 
ership to pay the fixed prier charges on the mortgaged property, and thus 
increase the security of the bondholders, there is no power now to order a 
sale of the property in the hands of the trustées to pay back what had thus 
been diverted. In Fosdick v. Schall, Id. 254, it was said that if, in a decree 
of foreclosure, a sale is ordered to pay the mortgage debt, provision may 
be made for a restoration from the proceeds of sale of the fund which has 
been diverted, and this clearly because, in equity, the diversion created a 
charge on the property for whose benefit it had been made." 

The facts of the présent case suggest even a stronger equity in 
favor of the intervener than existed in the case of Burnham v. Bowen. 
The original bill filed by Clyde and others, who were creditors and 
stodcholders, Was professedly for the purpose of protecting the Rich- 
mond & Banville Railroad Company and its System, comprising 26 
other railroads, in 6 différent states, from disruption from the ef- 
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forts of credîtors to enforce their debts, The court was asked to 
préserve its unity, and to prevent the ruinous sacriflce wWch would 
resuit from a severance of the System. Tke trustée of th.e foreclosed 
mortgage was not made a party, but within a few days after the 
âling of the bill the trustée was notifled of applications for au- 
thority to use the income to pay maturing car-trust installments and 
rental obligations, and was represented by counsel, and did not 
object; and two months later the trustée was, on its own motion, 
made a party to the case. One year later, the trustée filed its bill 
to foreclose the mortgage of October 22, 1886, under which the sale 
was decreed. This mortgage covered, not only the Richmond & 
Banville Railroad proper, as to which it was a third mortgage, but 
also the interest of the Richmond & Banville Railroad Company 
in some 20 other railroad lines. Thèse interests, oonsisting of 
leases, contracts for operating, and mortgage bonds, were part of 
the property sold under the decree of foreclosure. In the prayer 
for relief in the bill for foreclosure, the court is asked to appoint 
receivers, with power to operate the Richmond & Banville Rail- 
road and "the railroads owned and leased or controUed by it, and 
with ail such power as may be requisite to préserve said property 
until sale thereof." It is obvious liât the préservation of the uhity 
of the System of railroads which was operated by the Richmond & 
Banville Railroad Company, without any disruption of the System, 
was part of the relief prayed by the mortgagee's bill, as it had been by 
the original creditors' bill with which it was presently Consolidated. 
How was the System to be preserved from disruption, and brought to 
a sale as a unit, except by using the current earnings of the receivers 
to pay the rentals and contract obligations necessary to prevent for- 
feitures of the leased and controlled railroads, and the payment 
of the prior fixed charges of the Richmond & Banville Railroad 
proper? 

On the appointment of the Clyde receivers, June 16, 1892, there 
was paid over to them the cash then in the treasury of the corpora- 
tion, amounting to |480,427.91; and they received sums eamed prior 
to their appointment amounting to $671,363.40. Thèse two sums, 
amounting to |1,151,791.31, very nearly paid ail the current operat- 
ing debts contracted veithin six months, which, by order of court, 
they were directed to pay. The déficit did not amount to as much 
as $100,000. From June 17, 1892, to July 31, 1893, at which latter 
date the Olyde receivers were discharged and the mortgagee's receiv- 
ers took possession, the Clyde receivers had received : 

Gross earnings $11,669,789 50 

Operating expenses, Includlng taxes 8,371,997 19 

Net earnings $3,297,792 31 

Out of this large sum they expended, under orders of court, about 
$500,000 for construction and equipment. They made car trusts 
payments amounting to over |200,000, and the remaining two and a 
half millions they paid away for interest, rentals, and dividends, 
including about |400,000 for interest on the two prior Richmond & 
Banville mortgages. Thèse payments of interest, rentals, and divi- 
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dends on the roads operated by the Riehmond & Banville Railroad 
Company were in very large part on those covered by the foreclosed 
mortgage, and were paid to prevent forfeitures and préserve the 
unity of the System. They vpere made upon orders of court, passed 
without objection, after notice to the trustée of the bondholders. 

The Clyde receivers, when they were discharged, handed over to 
the new receivers appointed under the mortgagee's bill, in cash, 
1141,325.19, and supplies and materials purchased by them to a 
large amount. It is urged that there were no net earnings, because 
on the whole opération of the System there was a déficit; but the 
fact is that there was a gain of |346,163.10 from the opération of 
the Riehmond & Danville Railroad proper, and the déficit resulted 
from the opération of other Unes of the System which were covered 
by the mortgage, and which were held azid operated by the receivers, 
and kept from forfeiture, primarily to préserve the security of the 
foreclosed mortgage. This was aiso the policy of the receivers ap- 
pointed at the instance of the mortgagees, who operated the Sys- 
tem from August 1, 1893, to July 1, 1894, pursulng precisely the 
same policy as the Clyde receivers. The Clyde bill was not a mort- 
gagee's bill, but was flled by the stockholders and creditors, with 
the assent of the corporation, to préserve the System until its finan- 
cial difiBculties could be adjusted. When receivers are appointed 
under such a bill, it would seem to be peculiarly a case in which 
the court should use the income of the receivership in the way in 
which the corporation itself would hâve been bound to use it; that 
is to say, to pay current supply debts contracted within a reason- 
able time in préférence to new construction and equipment expenses, 
and even in préférence to expenditures to prevent forfeitures of 
subordinate Unes. New England R. Co. v. Carnegie Steel Co., 75 
Fed. 54; Scott v. Trust Co., 32 U. S. App. 468-480, 16 0. C. A. 358, 
364, 69 Fed. 17-23. 

The pleadings in both the Clyde case and the 'mortgagee's case, 
from the beginning to the end, disclose that the proceedings in court 
were in aJd of the under taking to adjust the complex financial bur- 
dens of the Riehmond & Danville System, comprising over 3,000 
miles of railroads. It further appears thàt the reorganization was 
effected through the sale under the foreclosed mortgage to the 
Southern Railway Company, and that, in the reorganization, the 
bondholders under the foreclosed mortgage were secured by a new 
mortgage on the whole system. It is a case, therefore, which does 
not suggest harsh treatment of the Riehmond & Danville supply 
creditors in the interest of the bondholders of the foreclosed mort- 
gage. This appeal does not raise the question of a supply créditer 
seeking to be paid ont of the corpus of a mortgaged property, and 
who is compelled, before he is allowed to displace a prior recorded 
mortgage, to bring himself strictly within the limitations to that 
equity; but this is a supply creditor seeking to be paid out of the 
earnings which came to the receivers after his debt matured, and 
which were diverted by them, without opposition from the mortgagee, 
to expenditures which directly resulted in preserving the mortgaged 
property, which earnings, if the receivers had not been appointed, 
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there is no ground for supposing would not hâve been applied by 
the Company to the payment of the supply creditors' debt. 

The case of Sound v. Railway Oo., 7 C. G. A. 322, 58 Fed. 473, was 
from the beginning a bondholders' foreclosure suit. There was no 
proof of earnings by the receiver diverted from supply creditors. 
It was an effort by an intervening supply créditer, who had fur- 
nished rails 18 months before the receiver was appointed, to obtain 
priority over the mortgage, and be paid out of the proceeds of a sale 
of the corpus of the railroad. The ruling in that case was that 
the claim was, in point of time, beyond the limit to which supply 
creditors who might claim to be paid in préférence to mortgage bond- 
holders must be restricted, and that, as to the diversion of earnings 
prior to the receivership, the credltor had waived it by his agree- 
ment, at the time of the purchase, to give crédit and take notes, 
postponing payment of its claim beyond tiie due day of the mortgage 
interest paid. 

In the présent case we think that earnings of the receivers under 
the Clyde bill are shown to hâve been used for the beneflt of the 
bondholders which should hâve been applied to the payment of the 
Carnegie Steel Company's supply claim, and that, under the terms 
of the decree of foreclosure, the purchaser was rightly required by 
the circuit court to pay the claim. But I do not think interest 
should be allowed. Thomas v. Car Co., 149 U. S. 95-116, 13 Sup. 
et. 824, 833. The delay has not been the fault of either the bond- 
holders or the purchaser. 



SOUTHERN EY. 00. v. AMERICAN BRAKE CO. et al. 
(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.) 

1. Railroads— Receivers— Claims for Supplies. 

Railroad receivers coming into possession of earnings of the road should 
pay therefrom ail debts for supplies contracted within a reasonable time 
prior to the recelvership, before spendlng any part thereof in betterment of 
property or payment of interest on mortgage debts. 

2. Same— Diversion— Interest. 

In case of the diversion of the earnings to such purposes, the supply 
creditors hâve priority of mortgage creditors in the distribution of the pro- 
ceeds of sale of the mortgaged property. 

Morris, District Judge, dissenting from the allowance of interest la thls 
case. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

This was a bill for foreclosure of mortgage by the Central Trust 
Company against the Bichmond & Banville Railroad Company. The 
American Brake Company, a créditer of the railroad company, inter- 
vened, claiming priority over the mortgage debts. From a decree in 
favor of the intervener, this appeal was taken. 

Willis B. Smith and Henry Crawford, for appellant. 
Wyndham E. Meredith, for appellees. 

Before SIMONÏON, Circuit Judge, and HUGHES and MORRIS, 
District Judges. 
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SIMONTOISr, Circuit Judge. TMs case cornes up on appeal from a 
decree of tlie circuit court of the United States for the Eastern dis- 
trict of Virginia. 

The Eiclimond & Banville Railroad Company was put into the 
hands of receivers, under an order of that court in a suit of Clyde and 
others. The receivers took possession on June 17, 1892. The receiv- 
ers came into possession of a large sum from earnings, which was ex- 
pended in part in operating expenses, and in extinguishment of past- 
due claims on the corporation, and the surplus was used in better- 
raents on the property, purchase of new equipment, and payment of 
interest on the mortgage debt On the 17th day of July, 1893, a bill 
was filed by Central Trust Company, a mortgagee, praying foreclo- 
sure of its mortgage, and receivers were appointed under that proceed- 
ing, to whom the other receivers surrendered the property and a large 
cash balance in their hands. Both of thèse bills had the same pur- 
pose. The flrst was filed to enable the stockholdersand lien creditors 
to prépare and perfect a satisfactory plan of reorganization, undis- 
turbed by action on the part of creditors. The second bill was filed to 
carry such a plan into effect. 

The American Brake Company is a creditor of the Eichmond & Dan- 
ville Railroad Company, and intervened in thèse suits. The agreed 
facts as to the claim are as follows: The claim of the American 
Brake Company is for 11,846.92, evidenced by a negotiable note dated 
March 23, 1892, payable four montas after date. It is for materials 
and supplies furnished to the Richmond & Banville Railroad to put 
and keep its roUing stock in a safe condition for the transportation of 
persons and property. It was ail shipped from St. Louis, Mo. The 
flrst shipment, amounting to 1245, was delivered to a common carrier, 
at St. Louis, on November 4, 1891. It was delivered to the ofiQcers of 
the Richmond & Banville Railroad, November 20, 1891. The remain- 
ing three shipments, amounting to f 1,549, were delivered to a com- 
mon carrier, at St. Louis, Mo., December 10th-12th, for shipment. 
They were received by the Richmond & Banville Railroad on Decem- 
ber 23d, 24th, and 28th, respectively. None of thèse goods were sold 
for cash, but a reasonable crédit was granted by the brake company 
for ail brakes supplied to the Richmond & Banville Railroad; and 
after the same had been duly received and inspected and accepted, 
and vouchers therefor approved by the varions flnancial offlcers to 
whom, in due course of accounting, such vouchers might be transmit- 
ted, the claim became due and payable. On the 15th day of March, 
1892, the said Richmond & Banville Railroad notifled said brake Com- 
pany that vouchers in the aggregate sum of $1,794 had been made 
and approved, on account of said brakes supplied as af oresaid, in favor 
of said brake company. On March 23, 1892, the said railroad Com- 
pany gave the above-described business paper, evidencing said indebt- 
edness, together vrith |o2.92, interest thereon. On the 28th day of 
October, 1892, the American Brake Company filed with the spécial 
masters asworn statement of its claim against the property of the said 
Richmond & Banville Railroad in the said proceedings. The inter- 
vener claims a priority to the mortgage debt. The circuit court sus- 
tained this claim, because of a diversion of funds applicable to its 
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claim to the substantial improvement of the property and the payment 
of interest on the mortgage debt. 

In the Case of the Carnegie Steel Company, Limited (decided at this 
term) 76 Fed. 492, this subject has been discussed. For the reasons 
given in that case, the decree of the circuit court is afïirmed, with 
costs. 

MORRIS, District Judge. I dissent on the question of the allow- 
ance of interest on the claim in this case. 



SOUTHERN RY. CO. v: ADAMS et al. 

(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.) 

No. 157. 

Raileoad Companies — Rbceivbrs — Peioritt — CuRRBNT Supplies. 

Railroad receivers, by accepting a draft covering an account for supplies 
furnlshed prior to tlie receiverslaip, with interest tliereon, approve the 
claim; and when it is shown that they received eamings in excess of 
operating expenses eufliclent to pay such claims, and expended the same 
in permanent improvements and payment of Interest, the claims should be 
paid out of the proceeds of the property In préférence to mortgage bonds. 
Morris, District Judge, dlssenting as to the allowance of interest. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

This was a bill by the Central Trust Company against the Kich- 
mond & DanvUle Railroad Company to foreclose a mortgage. Adams 
Bros. & Paynes, créditera of the railroad company, petitioned to hâve 
their claim paid out of the proceeds of the mortgaged property in 
préférence to mortgage debts. From a decree in fayor of petitioners, 
appeal was taken. 

Adams Bros. & Paynes furnished supplies to the Richmond & Banville Rail- 
road Company. The dates and items are as follows: 

1890. 

Jan. 29. To bill lumber, B. C. Dunn $126 50 

1891. 

Aug. 4. " " brick, OrderNo.5,284 80 00 

Nov. 23. " « cernent, t'g'm No. 2,893 57 50 

" 24. « « " " No. 2,057 34 50 

« 27. " " " Order No. 1,275... 5 75 

" " " « " « No.2,183 57 50 

" « « « " « No. 2,187 57 50 

" " •' " » « No. 2,206 115 00 

Dec. 2. « « " « No. 2,338 5175 

" " « " « No.2,267 92 00 

" " " " " " No.2,445 1150 

« " » "C" « No. 2,453 1380 

" 7. " " » « No. 2,637 57 50 

" " « " » « No. 2,757 115 00 

" « « " " " No. 2,757 115 00 

S990 80 

The account -was closed by a draft accepted by the receivers, dated May 4, 
1892, at four months, for $1,028.45, being this account and interest. On Au- 
gust 8, 1892, $166.75 was paid and credited on the draft. The claim is for 
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$861.70 and Interest at 6 per cent per annum from May 4, 1892, and costs of 
protest. The circuit court allowed this claim. This has been asslgned aa er- 
rer, and the case lias been heard on assignments of error. 

Willis B. Smith and Henry Crawford, for appellants. 
Wyndham R. Meredith, for appellees. 

Before SIMONTON, Circuit Judge, and HUGHES and MOBBIS, 
District Judges. 

SIMONTON, Circuit Judge (after stating the facts). The receiv- 
ers in the case of Clyde and Others v. Bichmond & Banville Bailroad 
Company were appointed on June 17, 1892. Every item in this account 
was fumished to the railroad company. By accepting the draft for 
the full amount of the account and interest, they recognized and ap- 
proved the claim. The évidence shows that, during their administra- 
tion, they received large earnings, and that thèse exceeded the operat- 
ing expenses, the surplus having been applied to permanent improve- 
ments, additions to property, and interest. There can be no question 
as to the right of the petitioners to the payment of their claim. The 
decree of the circuit court is afiirmed, with costs. 

MOBBIS, District Judge. I dissent on the question of the allow- 
ance of interest on this claim. 



SOUTHERN RY. CO. ▼. DUNLOP MIL,LS. 

(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.) 

No. 158. 

Interest — Railhoad Rbceivebship. 

When the principal sum of a claim for supplies furnished to a railroad 
has been aocepted by the créditer from the recelvers, he cannot afterwards 
recover interest by pétition to the court. 

Appeal from the Circuit Court of the United States for the East- 
em District of Virginia. 

This was a bill for foreclosure of mortgage by the Central Trust 
Company against the Bichmond & Danville Bailroad Company. 
The Dunlop Mills intervened, and sought payment of interest on a 
claim for supplies, the principal sum of which had bœn paid by the 
receivers of the road. From a décision in favor of the intervener, 
this appeal was taken. 

Willis B. Smith and Henry Crawford, for appellant. 
Wyndham B. Meredith, for appellee. 

Before SIMONTON, Circuit Judge, and HUCHES and MOBBIS, 
District Judges. 

SDIONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the Eastern district of Vir- 
ginia. 
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This ib an intervention in the case of the Central Trust Com- 
pany of New York against the Richmond & Danville Railroad Com- 
pany. By stipulation of counsel, the following constitutes the 
claim: The daim of Dunlop Mills is for |102.99. Between Janu- 
ary 14 and April 23, 1892, supplies were furnished by thèse mills 
to the Eichmond & Danville Eailroad, and used by it in its opéra- 
tion, amounting to |4,975.84. Two acceptances were given by the 
railroad company, — one April 25, 1892, for $2,109.03, at 4 months; 
the other, at 60 days, dated June 15, 1892, for |2,969.50,— making a 
total of 15,078.50, which included |102.99 interest. The principal 
sum has been paid in fuU by the receivers, and the balance due is 
for interest on this running account between the dates January 14th 
and the giving of thèse acceptances, and is not for any interest dur- 
ing the itime of the receivership. 

The spécial masters reported that the claim is entitled to be paid 
prior to the mortgage debt, under the Virginia statutes (Acts 1891-92, 
p. 362, c- 224). They were also of opinion that there had.beon no 
diversion of funds which would justify a préférence of this account 
over the mortgage debt. Both parties excepted. The circuit court 
sustained ail the exceptions, except that made to the finding of the 
spécial masters with regard to the diversion. The court overruled 
the spécial masters on this, and gave the Dunlop Mills a decree for 
$102.99. The case cornes hère assigning this as error. It will be ob- 
served that the account originally amounted to $4,975.84 for supplies 
furnished between January 14 and April 23, 1892. For this claim 
two acceptances were given, — one on April 25, 1892, for $2,109.03; 
and the other on June 15, 1892, for $2,969.50,— making a total of 
$5,078.50. Thèse hâve been paid by the receivers under the order of 
court directing them to pay supply accounts incurred withln six 
months prior to their appointment. The présent claim is for interest 
on the running account between January 14th and the dates when 
thèse acceptances were given; in other words, the principal of the 
claim has been paid in full, and this is a claim for interest. In the 
case of Stewart v. Barnes, 153 U. S. 457, 14 Sup. Ct. 849, the suprême 
court of the United States determined that if the principal sum of a 
debt has been paid, so that as to it an action cannot be maintained, 
the opportunity to acquire the right to interest by way of damages 
is lost. In that case the court quotes with approval Moore v. Fuller, 
2 Jones (N. C.) 205: "The gênerai principle is that, when the prin- 
cipal subject of the claim is extinguished by the act of the plaintiff 
or of the parties, ail its incidents go with it." The court also quotes 
with approval Tillotson v. Preston, 3 Johns. 229, which case says 
that, if the plaintiff has accepted the principal, he cannot afterwards 
bring an action for the interest. Under thèse authorities, we think 
the circuit court erred in its decree allowing this claim for interest, 
and the said decree is reversed. 



SOUTHERN RY. CO. V. TILLETT. 507 

SOUTHERN RY. CO. v. TILLETT, 

(Circuit Court of Appeals, Fourth Circuit. November 10, 1896.) 

No. 171. 

Railroad Companies—Recbiveks— Surplus Eabnikgs— Peiority op Claims. 
Receivers operating a railroad System are bound to pay eut of the surplus 
earuings ail claims contracted withln a reasonable time before the receiv- 
ershlp, for necessary repairs of a road held as part of the System, under 
a lease whereby payment of the Interest on ail outstanding bonds of such 
road is guarantied; and the payment of such interest, and maMng perma- 
nent Improvements ont of surplus eamings, to the exclusion of such claims 
for repairs, give to the latter a superior equity to the mortgage debts. 

Appeal from the Circuit Court of the Uuited States for the Eastern 
District of Virginia. 

This was a bill for foreclosure of a mortgage by the Central Trust 
Company against the Eichmond & Banville Eailroad Company. John 
E. Tillett intervened, proved his claim, and, after the purchase of the 
property, filed his pétition, praying payment as against the purchaser. 
From a decree in f avor of the intervener, this appeal was taken. 

Willis B. Smith and Henry Crawford, for appellant 
E. Carter Scott, for appelles. 

Before SIMONTON, Circuit Judge, and HUGHES and MOEEIS, 
District Judges. 

SIMONTON, Circuit Judge. This case cornes up on appeal from a 
decree of the circuit court of the United States for the Eastern district 
of Virginia. 

The question in the case is between the intervener, John E. Tillett, 
intervening in the main cause, and the purchaser at the sale for fore- 
closure of the Richmond & Banville Eailroad. The claim of the in- 
tervener is for the building of a culvert and repairing a washout on 
the Virgmia Midland Eailroad, October 16, 1891. The Virginia Mid- 
land Railroad was a part of the Eichmond & Banville System, held 
under a lease for 99 years to the Richmond & Banville Eailroad Com- 
pany. By the terms of this lease, the Virginia Midland was to be 
operated by the lessee road, and aJl of its earnings received by the 
lessee. The whole of the eamings, after payment of opération ex- 
penses, including repairs and maintenance, were to be applied to the 
payment of interest on certain existing bonds, secured by mortgagea 
of the Virginia Midland Eailroad in existence at the date of the lease, 
according to their légal priorities. Thèse bonds are specified in détail 
in said lease concluding with the following provision : 

"(6) Any and ail residue of said recelpts, Income, and revenue remaining 
after eaeh and every of the above-mentioned and speeifled payments hâve been 
made shall be paid over to the said party of the first part." 

This leasehold intérêt in this lease is included among the property 
mortgaged to the complainants in the main cause, and bas been sold 
by the decree of the court, and has been purchased by the purchasers. 
Interest was paid on the bonds of the Virginia Midland Railroad Com- 
pany. On loth June, 1892, Clyde and others, stockholders and cred- 
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itors, filed their bill against the Bicliinond & Banville Railroad Com- 
pany, and on that day Reuben Foster and F. W. Huidekoper were ap- 
pointed receivers. In the order appointing them was a provision in- 
structing them "to pay and discharge ail the current and unpaid pay 
rolls and vouchers and supply accounts incurred in the opérations of 
the said railroad System at any time within six months prior hereto." 
On 16th August, 1892, spécial masters were appointed, who, among 
other things, were directed to call in ail créditera of the system to 
come in and prove their claims before them on or before a day cer- 
tain. The receivers thus appointed entered upon their duties, and 
operated the system, receiving large earnings therefrom, which were 
applied to operating expenses, debts, improvements of a permanent 
character, and interest on mortgage bonds. On 17th July, 1893, the 
Central Trust Company, a mortgage creditor, âled its bill for fore- 
closure of its mortgage on the whole system of the Richmond & Dan- 
ville; whereupon Reuben Foster, F. W. Huidekoper, and Samuel 
Spencer were appointed receivers. Foster and Huidekoper, the re- 
ceivers under the Clyde bill, thereupon accounted as such receivers, 
and were discharged. In the order appointing receivers in the case 
of the Central Trust Company is this provision : 

"Nothing in this order contalned shall be construed to vacate any of the 
orders heretofore entered In the case of William P. Clyde and others; but 
the court reserves full power to act upon the master's reports filed in tlie said 
cause, and in said cause to adjudfre and decree upon the rights of creditors 
ascertaining a claim against the property of the said railroad company or 
income thereof, In préférence to the mortgage debt thereof by orders to be 
entered in the said suit of William P. Clyde and others, upon notice to par- 
ties, with like effect upon the mortgaged property and income as if such 
orders were entered in this cause." 

The intervener proved his daim before the spécial masters in the 
flrst case, and subsequently, and after the purchase of the property, 
filed his pétition, praying payment as against the purchaser. The 
pétition was answered, and the matter ref erred to the spécial masters, 
who reported as foUows: 

"It appears from the records of the Richmond and Danville Company that 
during the year in which this debt was contracted, to wit, from July 1, 1891, 
to .Tune 16, 1892, there was paid to the bondholders of the Virginia Midland 
Railway Company about $664,000, and, during the same time, to the bond- 
holders of the Richmond & Danville Railroad Company the sum of $796,000. 
Upon thèse facts, the spécial masters are of opinion that the payment of 
$664,000 to the bondholders of the Virginia Midland Railway Company was 
such a diversion of the revenue derived from that railroad which, under the 
first provision of Its lease to the Richmond & Danville Company, should hâve 
gone to the payment of this claim, as to entitle the claimant to an equity 
superior to that of the bondholders under the mortgage by the provisions of 
which the road was sold. In accordance with the provisions of the decree of 
sale in this cause, the claim should be paid by the purchaser, the Southern 
Railway Company." 

Exceptions were taken to the report, on the hearing of which the 
circuit court overruled the exceptions, and ordered a decree to be 
entered against the purchasers in favor of the petitioner in the sum 
of .f 836.14 and interest thereon from 16th October, 1891. The case 
comes hère on assignment of errors from this decree. 
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The order of sale in the main cause proyided that the purchaser 
thereat should take the property, and pay in addition to his bid, 
among other things, "aJl other claims heretofore flled in this case, or in 
either of the cases Consolidated herein, but only when said court shalï 
allow such claims, and adjudge the same to be prior in lien or su- 
perior in equity to the mortgage foreclosed in tliis suit." The pur- 
chaser thus stands in the shoes of the creditors whose mortgage is 
foreclosed m thèse proceedings, and bas no other liabiUty, is subject 
to no other lien, and is bound by no other equity, than such as the 
creditors under that mortgage would be subjected to. The principle 
established in Fosdick v. Schall, 99 U. S. 235, and the cases following 
it, is that current operating expenses, and ail other outlays necessary 
to keep a railroad a going concern, must be paid in full out of the 
current earnings, before creditors holding a mortgage on the rôad 
can be paid. "And, if current eamings are used for tlie benefit of the 
mortgage creditors before such current expenses are paid, the mort- 
gage security is chargeable in equity with the restoration of the fund 
which bas thus improperly been applied to their use." 

The claim before the court arises from necessary repairs donc on 
the Une of the Virginia Midland Railway, held under a long lease 
by the Richmond & Danville System. This lease is included in the 
mortgage foreclosed in the main cause. It has been purchased by, 
and has been conveyed to, the appellant, the order of sale providing 
that "the purchaser or purchasers at said sale shall not be required 
to assume or adopt any of the leases described or referred to in said 
Consolidated mortgage, but shall hâve the right to elect whether or 
not to assume or adopt the same or any thereof." It goes without say- 
ing that this lease was of great advantage to the whole System. An 
important part of its through line, its only connection with Washing- 
ton, it contributed immensely to the passenger and fi'iight trafflc on 
ail the other parts of the system. Upon examining the lease, it will 
appear that the lessees bound themselves to pay, at ail events, the 
interest on ail outstanding bonds of the lessor, whether the earnings 
of the leased road, which were made specially applicable thereto, 
were sufflcient for this purpose or not. That provision made the Vir- 
ginia Midland Railway an intégral part of the system, whose earnings 
were a part of the gross earnings of the whole system, and required 
that the eamings of the system âhould be first applied to making it 
and the rest of the system a going concern. When, therefore, the 
Richmond & Banville Railroad Company paid the interest on the 
bonds of the Virginia Midland, and also paid interest on its own 
bonds, including the bonds secured by the foreclosed mortgage, leav- 
Ing unpaid this claim for necessary repairs, this was a diversion. The 
Richmond & Danville Railroad Company received ail the earnings of 
the Virginia Midland. They were bound in any event to pay ail the 
interest on the bonds of the latter. When they used thèse earnings 
to pay interest on the mortgage debt, leaving unpaid a claim for neces- 
sary repairs, they took moneys applicable to such repairs, and applied 
them to the discharge of their own obligation. This was a diversion 
which they must restore. Trust Co. v. Morrison, 125 TJ. S. 612, 8 
Sup. et. 1004; Railway Co. t. Wilson, 138 U. S. 501, 11 Sup. Ot. 405. 



510 76 FEDERAL REPORTER. 

We see no error in the conclusion reached by the circuit court, and 
the decree is aflarmed. 

MORRIS, District Judge. I dissent on the question of the allow- 
ance of interest on the claim in this case. 



PARKER V. MARCO et aL 
(Circuit Court, D. South Carolina. October 30, 1896.) 

1. CoNTRACTS— Insanb Pebsons— Contractual Capacitt. 

In examlning Into contracts made by one whose mlnd Is diseased, to 
détermine hie abillty to do any particular act, tbe inquiry should be, what 
degree of mental capaclty Is essential to the proper exécution of the act 
In question? 

2. Same— Execution of Former Agbebmbnt. 

A person whose mind is diseased by drlnlî, but whose business deallngs 
are shown to be conducted with slîill, abillty, shrewdness, and memory, 
is not lncapacitate4 to exécute a mortgage of his property, in confonnlty 
with an agreement entered into when his sanlty was unquestloned; and 
when he, at the tlme of signlng the mortgage, declared his compréhension 
of the transaction, and Impressed others with the fact that he understood 
what he was dolng. 

3. Same — Separate Contract. 

If, however, at the exécution of such mortgage, one attorney represent- 
ing and advlsing both parties, the mortgagor is persuaded to allow, and 
does allow, such attorney to retaln, for the benefit of the mortgagee, a part 
of other securitles, which he is entitled to hâve restored to bim, the trans- 
action should be set aside. 

4. Same — Good Faith — Status Que. 

But such transaction should not be set aslde, when the attorney's good 
faith is unimpeachable, unless the securitles which were surrendered are 
returned, or their value replaced, thus puttlng both parties in statu quo. 

This was a spécial inquiry directed by the court to détermine the 
validity of a mortgage executed by Manuel Marco to Pelzer, Rodg- 
ers & Co., and resisted upon the ground that Marco was insane at 
the time of its exécution. 

Mordecai & Gadsden, P. A. Wilcox, and A. D. Cohen, for com- 
plainant. 
Lord & Burke, Boyd & Brown, and W, P. Dargan, for défendants. 

SIMONTON, Circuit Judge. This case comes up on a spécial 
inquiry directed by the court. Manuel Marco, a défendant in this 
case, was a merchant of Darlington county, S. C. He was a man 
of remarkable ability as a merchant, and from a humble begin- 
ning, by force of character and business talent, he had acquired 
a fortune. He had been doing his business with Oharleston 
through James H. Parker the présent complainant. For some rea- 
son he became dissatisfled with Parker, and desired to change his 
factor. To this end he sought the good offices of R. W. Boyd, Esq., 
a member of the bar in Darlington. Mr. Boyd introduced him to 
the flrm of Pelzer, Rodgers & Oo., of which firm the défendant P. J. 
Pelzer was the senior member. After some negotiation this ârm 
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agreed to act as factors for Marco, and advanced to him an amount 
of money sulBcient to relieve his entire obligations to Parker. 
This was towards the close of the year 1883. Thenceforth Marco 
became a customer of Pelzer, Rodgers & Co. Their mode of doing 
business was tbis: Tbe flrm made its adyances to Marco as need- 
ed. To secure them he entered into bond in tbe pénal sum of 
1100,000, and, as security to tbe bond, conveyed to tbem parcels of 
real estate in the county of Darlington ; thèse eonveyances, though 
absolute on their face, being only in fact mortgages. He also 
placed in their hands, as further collatéral security, sundry bonds 
and mortgages of third parties to him. The business continued 
for some time. One of the conditions of business was tbat Marco 
should ship to them ail the cotton he controUed, some 1,400 or 1,500 
baies per annum, and in default he was to pay $1.50 per baie for 
each baie not shipped. After a time the course of business chan- 
ged. Buyers of cotton, instead of confining their purchases to 
the cities and towns, went to the résidences of the growers and 
holders of the cotton, and purchased directly from them, thus 
dispensing with the middiemen altogether. In this changed course 
of business, it became greatly to the disadvantage of Marco to 
continue to ship cotton to Pelzer, or else to pay the penalty of f 1.50 
a baie, not shipped. After negotiations the business was closed, 
and the amount due by Marco was ascertained. The accounts 
were first submitted to an expert accountant résident in Darling- 
ton, selected by him, and the resuit as reported by this accountant 
was accepted. It was agreed that the principal debt be reduced 
to $40,000, and this sum was to be secured by the realty aiready 
held by the firm, and by other security. Marco himself then pro- 
posed to Pelzer that the final settlement be made on this basis: 
Pelzer to release ail daim for cotton not shipped (some $4,000), 
and to surrender the bonds and mortgages of realty held by him as 
collatéral, and Marco to pay in cash enough to reduce the debt to 
$40,000, and to give as additional security a mortgage on his home 
place, — a valuable plantation, known as "Lydia." This was finally 
agreed upon. The date of the proposition and its acceptance was 
the spring of 1891. The relations between Mr. Pelzer and Mr. 
Marco were cordial. The confidence between them was mutual. 
Mr. Boyd, during the whole transaction, acted for both parties, and 
he was intrusted with the duty of carrying the final agreement into 
effect. When he was about to prépare the necessary mortgage, 
Marco, who evidently did not wish to incumber his home place, 
excépt as a matter of absolute necessity, informed Mr. Boyd that 
he had hopes of selling off some lands held by Pelzer as security, 
at a price which would largely reduce the debt, and asked induK 
gence to try this. This was granted, but the hopes of Marco were 
disappointed. Not discouraged by this failure, Marco made an- 
other effort, and sought, through a man named Carpenter, to bor- 
row $50,000 on his lands from some building and loan association. 
This plan also failed. The elîorts thus made by Marco consumed 
the years of 1891 and 1892. Mr. Boyd then pressed the conclu- 
sion of the original settlement. Finaîly a mortgage was executed 
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of the plantation Lydia in May, 1893. The validity of this mort- 
gage is the matter now in question, It is chargea that Marco was 
demented at the time the mortgage was executed; that it was the 
act and deed of an insane person, and so null and void. 

The question of law to which the facts of this case must be ap- 
plied is a very simple one. Whatever may hâve been the ancient 
law on this subject, and however conflieting the décisions of the 
State courts may be upon the question whether the deed of an in- 
sane person be void or voidable, the law of this court is âxed and 
settled by the décision of the suprême court of the United States. 
The contract of a person, whether by deed or paroi, who at the 
time of making it is bereft of reason, is absolutely void. The very 
essence of a contract is that there must be a concurrence of minds. 
There can be no concurrence, and therefore no contract, if one of 
the parties be without mind, This is the ratio decidendi in Dexter 
V. Hall, 15 Wall. 9: 

"The fuïidamental Idea of a contract is that It requires the assent of two 
minds. But a lunatie, or a person non compos mentis, bas nothing which the 
law recognizes as a mind; and It would seem, therefore, on principle, that he 
cannot make a contract which may hâve efflciency as such." Id. 20. 

The question before the court was whether the deed of an insane 
person was void or voidable. To that question the court directed 
its attention, and solved the doubts created by conflieting déci- 
sions in other jurisdictions, flxing the law in the fédéral courts. 
Mr. Justice Clifîord, in the subséquent case of Johnson v. Harmon, 
94 U. S. 371, amplifies this: 

"Conflrmed insanity, which deprives a person of mental capacity to distln- 
guish between right and wrong in respect to the act in question, renders the 
person irresponsible for such an act, though criminal, and disqualifies him 
to enter into a contract, or to exécute a valid instrument to convey real or Per- 
sonal estate. Both minds must meet in such a transaction, and if one is so 
weak, unsound, and diseased that a party is Incapable of understanding the 
nature and quality of the act to be performed, or its conséquences, he Is 
incompétent to assent to the terms and conditions of the instrument, whether 
that State of his mind was produced by mental or physical disease, and whether 
it resulted from ordinary slckness, or from accident, or from debauchery, or 
from habituai and protracted intempérance." 

But in avoiding contracts made by one, lunatie or insane, it must 
be inquired ■ whether at the time the contract was made he was 
without contractual capacity. As is said in Lee v. Lee, 4 Mc- 
Cord, 194: 

"It Is not every man of a frantic appearance and bebavior who is to be con- 
sidered a lunatie, either as it regards obligations or crimes; but he must 
appear to the Jury non compos mentis, not at an anterior period, but at the 
moment when the act was done." 

The law is well stated by Pield, J., in Hall v. Unger, Fed. Cas. 
No. 5,949, known in the suprême court as Dexter v. Hall, 15 Wall. 9 : 

"But, examinlng into contracts made by one whose mind is diseased, it 
does not foUow from the fact that mania or dementia be shown that there may 
not be reason or capacity for business on some subjects. In determining the 
abllity of the alleged insane person to exécute any particular act, the inquiry 
should first be, what degree of mental capacity is essential to the proper exé- 
cution of the act in question? and then whether such capacity was possessed 
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at the time by the party. It îs évident that a very différent degree of capacity 
is requlred for the exécution of a complicated contraet, and a single trans- 
action of a simple character, like tlie purchase or sale of a lot." 

The same gênerai principle is found in Harrison v. Bowan, 3 
Wash. C. C, 580, Fed. Cas. No. 6,141; Tlie Parish Will Case, 25 K 
Y. 9; Bail v. Mannin, 3 Bligh (N. R.) 1; M'Creight v. Aiken, Rice, 58. 

The question of f act, theref ore, in the case is : Was Marco, when 
he executed this mortgage to Pelzer, — at the time, — compétent to 
make the contraet? Did he understand what he was doing, — that 
he was executing a mortgage? Did he know what property the 
mortgage covered, — that it was his Lydia plantation? Did he 
know to whom it was mortgaged, — F. J. Pelzer? Did he know for 
what it was mortgaged, — his indebtedness to Pelzer's flrm? A 
vast amount of testimony has been taken before the spécial mas- 
ter, and has been reported to the court. In its considération the 
court has been assisted by arguments characterized by unusual 
ability, research, and learning. As has been said, Marco had 
remarkable ability as a merchant and business man. His habits, 
80 far as the record discloses, were good until 1892. Up to that 
year he had his place of business at his plantation, Lydia; and 
from that place, for several years, he conducted a large business 
as a merchant, and very extensive planting opérations. He re- 
moved to Darlington in the year 1892, and opened a large business 
house in that city. Dnring 1892 and during 1893 he drank very 
heavily, and his debauchery in this respect had grave efîect on his 
mental capacity. His powers became seriously impaired. His 
eccentricities of speech and manner became greatly exaggerated. 
His memory weakened. His business faculties dulled and some- 
times suspended. On this subject there is a volume of testimony. 
Very many witnesses testify as to acts and conduct of Marco 
which are the acts and conduct of an insane man. Others — men 
of business capacity and of character — testify as to other acts, 
business transactions, which clearly show that at tiraes, at least, 
his business capacity existed. He has never been adjudged a luna- 
tic. Three physicians — one of them his family physician — déclare 
that in their opinion he had become and was subject to dementia, 
a dément, from protracted and habituai intempérance. But, as 
has been seen, this does not conclude the matter. The question is, 
was Marco, at the date of the exécution of this mortgage, with- 
out contractual capacity? Did he on that day hâve the ability 
to exécute this particular act? Did he, could he, understand what 
he was doing, — that he was executing a mortgage. Did he, could 
he, understand that this mortgage covered his home plantation, 
Lydia. Did he, could he, know what the mortgage was to Mr. 
Pelzer, and for his debt to Pelzer's flrm? In reaching a conclu- 
sion on this point, it is well to consider what degree of mental" ca- 
pacity was essential to the proper exécution of the act in question, 
and then whether Marco posses'sed it at that time. 

The act performed was the exécution of a mortgage of the Lydia 
plantation. The causes inducing that act — the motive and purpose 
of it — had been proposed, discussed, determined upon, two years 
v.76F.no.5 — 33 
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béfore, when there was no doubt of the possession by Marco of un- 
impaired business capacitj'. From 1891 to 1893 nothing remained 
to be done but the afflxing of his signature to that deed. It is not 
suggested that the deed was anything more than a simple mort- 
gage. Now, this was no complicated transaction, no comparison 
of figures, no negotiation as to liability, no proposition on one side 
to be heard, discussed, considered, decided. It was a single act, — 
aflSxing his name to an instrument determined upon two years be- 
fore, in the présence of witnesses. Using the language of Mr. 
Justice Field, supra, "It is évident that a very différent degree of 
capacity is required for the exécution of a complicated contract, 
and a single transaction, like the purchase or sale of a lot." Now, 
did Marco hâve at that time the mental capacity to do this actf 
To ascertain this, we must go to the facts testified to in the case. 
On 15th March, 1893, when Marco was in the mental condition tes- 
tified to by experts and laymen, he executed a mortgage to S. 
Jerkowski, for $16,000, of lots in Darlington. The deed was ex- 
ecuted in the présence of, and was witnessed by, Appelt, his close 
Personal friend, adviser, and an earnest witness in this case. This 
mortgage has never, to this time, been questioned, or its validity 
disputed. Appelt saw and certifled to its signing, sealing, and 
delivery, During this period, also, Marco changed his attorney; 
consulted'Mr. Nettles about certain of his cases; instructed him in 
them, Among other things, he conferred with him about this 
proposed mortgage. Mr. Silverstein, a cousin of Marco, was con- 
sulted by Mrs. Marco upon the question of lier renunciation of 
dower on this mortgage. He went to Darlington, saw Marco and 
Mrs. Marco, considered the whole situation, and advised her to re- 
nounce her dower. This is conclusive proof that this gentleman 
then had no doubt of the vatidity of the mortgage, else he would 
hâve been false to the trust Mrs. Marco imposed on him when she 
sought his counsel and protection. The fact that Marco had ex- 
ecuted this mortgage was known to his family and friends. The 
record shows not one word of protest against it after its exécution 
until the présent complainant raised in the progress of this case 
the issue of his insanity, Many merchants and business men, in- 
cluding public oflScers, testify to the acts of Marco, their dealings 
in business with him, his management in thèse dealings, ail during 
this same period, and ail showing skill, ability, shrewdness, and 
even memory. Dr. GrifiOin, a physician of expérience, and who was 
his family physician, saw no reason why he could not perform a 
simple act, not complicated in its nature. The extensive farm- 
ing opérations which Marco had been carrying on, by tenants and 
otherwise, were not interrupted. Appelt and Brice, his clerks, 
purchased a very large stock of goods in his name and on his 
crédit. Can it be believed that thèse business men would hâve 
ventured to do this if Marco was habitually and continually void 
of intellect? But we are not left'to probabilities deduced from 
attending occurrences. Nor are we without direct testimony on 
this subject. When Mrs. Marco, accompanied by Mr. Silverstein 
and her husband, visited Mr. Boyd, to state her conclusion, and to 
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express her consent to renounce her dower, lie called Mr. Edwards 
into tke room. There, in Mr. Edwards' présence, he stated to 
Marco what had been done, and Marco assented to it. TMs is Ms 
language, as reported by the master: He had stated tliat he was 
in Mr. Boyd's office on a day in 1893. (Other witnesses testifled 
that he had been invited there specially by Mr. Boyd and his part- 
ner, Mr. Brown.) He was asked by Mr. Boyd who were présent. 
Answer : 

"Mr. Marco, his wife, Mr. Silverstein, and one or two others. I forget who 
they were. You stated that there had been some transaction between Mr. 
Marco and Mr. Pelzer, I thinlc it was, and that it hadn't been completed, or 
there was some trouble about it, because it had been stated that Mr. Marco 
was unsound in mind, on account of drinking, and dld not understand the 
transaction, and that you wanted him to say for himself whether he did 
understand it or not, and tben you stated what the transaction was, and 
asked Mr. Marco whether he imderstood it, and whether he was willing to do 
it. He stated that he was, and that he did understand it." 

Above ail, we hâve the testimony of Mr. Boyd himself, who pre- 
pared the mortgage, in whose présence it was executed, to whom 
it was delivered. He had known Marco for years; had been his 
intimate friend and légal adviser for years. Knew him, his hab- 
its, his mental capacity, if any one knew them. He had himself 
noted the mental failure of Marco, and was on his guard. Above 
ail, he knew that the act he was then engaged in was void, — worse 
than void, — if Marco had not then capacity to exécute it. Mr. 
Boyd, in détail, states the whole transaction, and swears that 
Marco, at the time he made this mortgage, knew what he was do- 
ing. His testimony has been attacked with great earnestness and 
ability. If his testimony be disregarded, if the court adopts the 
view of it taken by counsel, then it must believe that a man of 
pure life and conversation, prominent in the profession of the 
law, honored and esteemed throughout the state, for the purpose 
of aiding one client, basely took advantage of an old friend and 
client, when he was non compos mentis, with full knowledge of 
his mental condition, and committed a foui wrong, crowning his 
infamy by wholesale perjury as a witness. Take a lower view of 
this matter. No one can question Mr. Boyd's ability in his pro- 
fession. Yet it is contended that this able and acute lawyer took 
into his office an insane man, known to him to be insane, known 
to ail the inhabitants of the town of Darlington to be insane, and 
induced him to sign a paper, the contents, purpose, and eflect of 
which he had not mind enough to grasp ; that is to say, induced this 
insane man to do an act any tyro in the profession would know was 
either void, or easily avoided. Not only so, but having done ail 
this, — ^having obtained this deed of questionable value, — upon the 
strength of it he gave up valuable securities, the property of Mr. 
Pelzer, — and this not on the impulse of the moment, but after full 
time of calm and deliberate reflection. This conclusion cannot 
receive the sanction of the court. Mr. Boyd, in his sworn testi- 
mony, after detailing the facts leading up to the exécution of the 
papers, and which hâve been stated, says: 

"That brings us to the exécution of the papers. After I had prepared them 
and got them ready, I recollected what Dr. Grlffln had sald about his appre- 
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^ henslons concerning Marco's mind If he contlnued drinking, and, as I knew ôf 
his excessive drinking, it occurred to me that it was due Mr. Pelzer aad Mr, 
Marco, from me, representing both, that It would be the proper thing not to pro- 
ceed with the exécution of important papers without hearing what Dr. Griffln 
would then say as to his condition; not that I felt any appréhension myself, 
because I was then certain as I am now that Mr. Marco was capable of attend- 
ihg to the matter. I thought It was proper to see him before golng on, though, 
and saw him. I gave him a gênerai statement of what I proposed to hâve 
doue, and asked him to go to Mr. Marco's store, hâve a talk with him, not let- 
ting him know what he came for, and then to come up and let me know if he 
was in condition to attend to papers of sueh importance. Dr. Griffln stated 
that Marco seemed to be qulte bright and clear that morning; that he could 
not see any objection to his attending to the matter,— and thereupon I at once 
sent for Marco to come. I read over the papers, and we then sat and had a 
long talk over the terms of the papers, and also as to the business generally. 
I cannot recollect the line of that talk, or the particulars of it, except two 
matters I recollect very distlnctly in regard to thèse papers: Mr. Marco said 
that In his embarrassed condition he would not be able to pay so large a debt 
in flve years, and begged me to change that and make it ten years, so as 
to give him that time. I told him that he muet recollect he had already ob- 
tained by the delay since '91, two years; that flve years was his own proposi- 
tion, and that I could not make the discharge without communicating with 
Mr. Pelzer, and that wpuld be f urther delay ; and tbat he knew Mr. Pelzer 
well enough to know that he would not be exaeting if he f ailed to pay the 
debt in the time. He seemed satisfied with that. Speaking of the land Mr. 
Pelzei" had as security, he said he thought Mr. Pelzer was so amply secured 
he ought to let me turn over to him ail the bonds and mortgages I held, and 
not hold the seven fresh bonds and mortgages which I had to secure the inter- 
est that had aceumulated from 1891. I didn't hâve the same estimate that 
he had of the value of the land property. I recollect that I calculated the in- 
terest from '91 so as to show him how large an amount had aceumulated, 
called his attention to the terms of the agreement, to the effect that he should 
pay up ail interest by the Ist of Deeember, 1893; that, in his condition, I did 
not see how he could get the money to do so, except out of thèse bonds; and 
that they would be more likely to be coUecled in my hands than in his hands. 
That seemed to satisfy him, and nothing more was said about it. I recollect 
distinctly those two matters." 

Dr. Griffln, who had in his earlier testimonv expressed the opin- 
ion that Marco could at times sensibly attend to an ordinary trans- 
action, but not conclude any complicated matter, indicates in his 
later testimony an inclination to doubt whether he gave the opin- 
ion to which Mr. Boyd refers, at the time which Mr. Boyd flxed. 
Both of them speak of an event which occurred two years before 
they went on the stand. Dr. Griffln is uncertain, and cannot enter 
into détails. Naturally so. He had no interest whatever in the 
act to be done. Mr. Boyd did hâve such an interest, and he fixes 
the date thoroughly; acting, as he says, at once upon the opinion. 
There is no contradiction hère. 

From the testimony, it is clearly shown that, at the date of the 
exécution of this mortgage, Marco had sufflcient mind and memory 
to exécute it. But there was another part of this transaction 
which must be inquired into. Upon the exécution of this mort- 
gage, Marco was entitled to receive the bonds and mortgages in the 
possession of Mr. Pelzer. When the mortgage was in fact execut- 
ed, a portion of thèse bonds and mortgages were retained by Mr. 
Boyd for Mr. Pelzer, to secure certain unpaid interest. This was 
a new arrangement, a separate transaction, proposed to Marco for 
the flrst time at the exécution of the mortgage. Now, Marco's 
mind and memory were jgreatly impaired by his habits, — his nerve 
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and will power, especially. Mr. Boyd represented both Mr. Pelzer 
and him. This Mr. Boyd, perhaps, could safely do, in completing 
an agreement carefully considered and agreed to by both parties 
in 1891, and wanting completion by tbe doing of a single act. But, 
when it came to the rétention of the bonds and mortgages, this 
was solely for the benefit of Mr. Pelzer, securing him a préférence 
in the estate of an embarrassed debtor, and in no sensé for Mar- 
co's beneflt. Under the circumstances, it should not stand. But 
Marco received and used the bonds and mortgages in extinguishing 
some debts, and in securing stay on pressing exécutions. If, there- 
fore, the transaction be set aside, it cannot be done without put- 
ting the parties in statu quo. No doubt is entertained of the good 
faith existing, nor is it supposed that a fraud was perpetrated. 
But in the situation of thèse parties, the dual capacity of the coun- 
sel, the mental inflrmity of one client, the one présent, his inability 
to go into a transaction of a complicated character, the natural 
subsërviency of his will to his long known and trusted adviser, 
thèse reasons induce the setting aside of the arrangement, how- 
ever unconscious Mr. Boyd may hâve been of the bias under which 
he was laboring, or of the unfairness of the resuit to Marco. But, 
before the arrangement can be set aside, both parties must be put 
in statu quo. ïhe plantation, Lydia, has been offered for sale in 
this case. At that time there was no doubt as to Mr. Pelzer's 
right to his mortgage of it, and his bid at the sale had a vastly su- 
perior advantage over that of any one else. He purchased it on 
his own terms. Under thèse circumstances, the sale will not be 
confirmed. Time will be given, and steps will be taken to ascer- 
tain the value of the securities received by Marco from Pelzer, 
and used by him. Eeasonable time will be given to him to replace 
them or return their value. Failing in this, the plantation will 
be sold, and the proceeds used flrst in reimbursing Mr. Pelzer, for 
the value of the bonds and mortgages surrendered by Mr. Boyd to 
Marco when the exécution of the mortgage of Lydia was completed, 
and the remainder to go to Marco, or to be applied as the law may 
direct 
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(Circuit Court of Appeals, Scvpptii Circuit. October 5, 1896.) 

No. 300. 

1. Commun Carriers— Injubt to Passknqers— Contributort Négligence — 
Evidence. 

Where plaintiff, leaving defendant's railroad train, and going onto a plat- 
form of Insufticient widtli, provided by the company, was caught between two 
trains passing on the nearest tracks on either side of sucli platforrQ at a tiigh 
rate of speed, and injured tliereby, Md, tliat évidence to show that theretofore 
passengers had been accustomed to leave the trains on that side was ad- 
missible as bearing on the question of contributory négligence. 

9. Samb — Evidence — Opinion of Witnesses. 

Where personal injury to a passenger on a railroad is alleged to be due to 
the insufficient width of a platform, a witness may give his opinion as to the 
safe method of constructing platforms with référence to the track, or an estl- 



518 76 FEDERAL REPORTER. 

mate, founded on actual measurements of several other locomotives in use on 
the road, of how far ttie parts of the locomotives and cars extend over the 
tracljs. 

8. Bame— Loss OF Batinings— Measure ot Damages. 

Wt>ere plaintlffi has been unable to work for a long time by reason of his in- 
juries, évidence of his earnings for several years past is admissible as going 
to show the amount of damages. 

4. Same— Plbading and Evidbncb — Earnings with Fokmer Empi.otbr. 

Where the averment of spécial damages only shows loss of commissions 
from plaintiff's employer at the time of the injury, but such employer is the 
successor of a company whom plaintifC had previously served in the same 
capacity, and under the same contract, évidence of plalutifCs earnlogs while 
employed by such company is admissible. 

6. Railroad Companibs — Defbctivb Platpoems, Etc. — Ixsteuctious. 

A charge that "the law imposes the duty on railroad companies to keep 
in safe condition ail portions of their platforms, approaches thereto, and exlts 
therefrom, to which the public are invited or would naturally resort, and ail 
portions of their station grounds reasonably near to the platforms where pas- 
sengers take passage on or are discharged from their cars," while too broad 
a statement of the proposition, is not réversible error where, under the évi- 
dence, it is impossible that the jury could hâve been misled thereby to the 
injury of the party compiaining. 

6. Tbiat. — Instructions. 

It is not error for a fédéral court to say to the jury in a Personal injury case 
that "it cannot be doubted, under the évidence, that the place where the 
plaintiff received his injury was a most dangerous one," where the jury are 
also told that they are the exclusive judges of the weight of the testimony. 

7. Same— CuRiNG Ebhor— Réduction of Verdict. 

Instructions to a jury that they may consider physical pain and sufCering 
which the person injured "may" hâve endured in the past and "is likely" to 
endure hi the future, or time that "may" be lost in the future, under the évi- 
dence, would not lead the jury to think that they can go outside the évidence, 
and infer conséquences which are conjectural and unwarranted; and the in- 
accuracy of such expressions, if error, Is cured where the court gives judg- 
ment for only three-fifths of the amount of the verdict. 

8. Same — Requests to Charge— Matters of Law and Fact. 

A request to charge, which assumes as matter of law a question of fact 
which belongs to the jury, is faulty, and properly refused. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This was an action on the case by Wilbur F. Davidson against the 
minois Central Railroad Company for damages for personal injuries. 

This case has been tried three times, and is hère the second time. See 12 
0. C. A. lis, 64 Fed. 301. The action is on the case for Personal injury suf- 
fered by the défendant in error, Wilbur F. Davidson, as a passenger, while 
leavlng a suburban train of the plaintifC in error at Hyde Park station, Chi- 
cago, February 27, 1893. On the flrst trial the jury disagreed; on the second 
there was a, verdict for §43,000, of which the court required that $18,000 be 
remitted; and on the last trial the verdict was for $50,000, of which the court 
required a remittitur of $20,000, and gave judgment for the remainder, with 
interest. 

The amended déclaration contains flve counts. The lîrst, after alleging the 
duty of the railroad company to provide reasonably safe means at the sta- 
tion whereby the plaintifC couid leave the train and promises without unneces- 
sary or unreasonable hazard of injury to his person, proeeeds to charge that: 
"The défendant, disregarding its duty in that behalf, carelessly, negligently, 
and willfuUy, then and there, at to wit, its said Hyde Park station, provided 
means for leaving its said train and premises tliat, as the said défendant well 
knew, were grossly unsafe and inadéquate in this, to wit: it then and there 
provided a narrow platform of the width, to wit, of four feet, between two 
of the tracks of its said rallway, and close to, to wit, within one foot of, the 
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rails thereof on either side of said platfonn, for its passengers and the said 
plaintiff to go and walk upon in leaving the train aforesaid, at, to wit, its said 
Hyde Park station, which platform was of insufficient widtb to permit pas- 
sengers to be or walk thereon with reasonable saiety from Injury froin passing 
trains, and was so constructed that the defendant's engines and trains running 
upon its two tracks last mentioned, in passing by the said platform on either 
slde thereof, extended to wit, six Inches over the said platform, leaving an 
unreasonaWy Insufflcient and narrow space for the defendant's passengers 
upon said platform between such trains when so passing each other, of but, 
to wit, three feet in width; and also permitted and caused its servants in 
charge of its said trains to manage and drive the same in approaching and 
passing the said platform at fréquent intervais and at a rapld and dangerous 
rate of speed; and by reason of the said grossly Inadéquate and unsafe means 
so afforded its passengers and the plalntlfC as aforesaid the said défendant 
then and there exposed its passengers and the said plaintiff upon the said 
platform to great and imminent danger of being struck and injured, and while 
the plaintiff, being a passenger as aforesaid, of the said défendant, was then 
and there on the said platform for the purxwse of leaving the said defendant's 
train hereinabove first mentioned and its premlses at, to wit, its said Hyde 
Park station, and being In the exercise of ordinary care on his part, and 
while at the same time a certain cattle train of the défendant, going south, 
and running at, to wit, the rate of twenty miles an hour, was passing by the 
said platform, upon the defendant's track next east of said platform, the 
said défendant then and there caused a certain other passenger train going 
north upon its track west of said platform, under the care and management 
of certain of its employés and agents in that behalf, to pass the said platform 
at a rapld and dangerous rate of speed, to wit, at the speed of twenty miles 
an hour, whereby the plaintiff was then and there exposed to great and im- 
minent péril of his life, and he, the said plaintiff, being unaware of the danger 
to which he was so subjected, by reason of the gross and willful négligence 
aforesaid of the said défendant in providing the unsafe and Inadéquate means 
aforesaid for leaving its said first-mentioned train and promises, was, without 
want of due care on his part, then and there caught in the narrow space afore- 
said upon said platform between said passenger train and said cattle train, 
and was struck and run down by the said passenger train of the said défend- 
ant as It passed the said platform, and the said plaintiff was then and there 
thereby thrown and hurled by the said passenger train against the side of 
said defendant's cattle train, by means whereof," etc. 

The second count, alleging the same construction and situation of platform 
and tracks, charges that it was the duty of the défendant, in order to ap- 
prise passengers upon the platform of the approach of trains on the adjacent 
tracks, to cause the bell or whistle upon the engines thereof to be soimded, 
and that the passenger train by which the plaintiff was struck was negligently 
run upon him without the bell or whistle being sounded. 

In the third count it is charged that the passenger train was run carelessly 
at an unreasonably rapld and dangerous rate of speed. 

The fourth count Is not perceived to be essentially dînèrent from the first, 
the négligence causing the injury being alleged to hâve been in the construc- 
tion of the platform. 

The fifth coimt, which was added after the reversai by this court of the first 
judgment, allèges that at its Hyde Park station "the défendant had divers 
main tracks of its said railway running north and south, and lylng, to wît, 
seven feet distant from each other, and divers platforms between and along- 
side of the said main tracks; and the passengers of the said défendant 
and the said plaintiff, as the said défendant well knew, unless they were 
prevented by it from so doing, were likely to, and naturally would, sélect the 
east side of the said train in which the said plaintiff was so being carried 
in alighting therefrom at its said Hyde Park station, which east side of the 
said train, by reason of the number of the said defendant's main tracks on 
that side, and the frequency with which trains passed by thereon, as from 
time to time they were wont to do, and at a high rate of speed, was a place 
on its premises at its said Hyde Park station where its passengers and the 
eaid plaintiff in leaving Its said train, if permitted so to do, would be and 
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were, as the sald défendant well knew, exposed to the unreasonable, great, 
and unnecessary danger of belng struck by its trains and injured; and it 
then and there became and was requisite and necessary for the said défend- 
ant, as a measure of ordinary cai'e and prudence, to prevent its passengers 
and the said plaintifiC by gâtes or f enders on its car platforms, or by an agent 
or guard, to direct them from leaving its said train on the east side; but the 
said défendant, dlsregarding its duty in that behalf, as the said plaintifif, 
being then and there a passenger of the said défendant as aforesaid, and 
being in the exercise of ordinary care on his part for bis own safety, was about 
to leave its said train, to wit, at its said Hyde Park station, then and there 
carelessly, wrongfuUy, and negligently falled by any of the means aforesaid, 
or by any means, to prevent the said plaintifC from leaving the said train by 
the east side thereof, and by its agent in that behalf dlrected him, the said 
plalntiff, to leave by that side. And the said plaintiiï, being unaware of the 
dangers aforesaid, to whlch he was then and there thereby exposed as afore- 
said, and being In the exercise of ordinary care on his part to avoid injury, 
then and there alighted from the said train on the east side thereof, and, 
whlle walking on one of the said defendant's said platforms between its 
said main tracks and its said Hyde Park station, In leaving its said train and 
promises, by reason of the gross négligence and carelessness aforesaid of the 
said défendant in permitting him to so leave the said train on the east side 
thereof, was, without want of due care on his part, then and there caught 
in the narrow space upon said platform between a certain passenger train 
and a certain cattle train of the said défendant passing by said platform on 
either side thereof, and was struck and run down by the said passenger train," 
etc. 

The errors assigned bave relation to the admission of évidence and to In- 
structions glven or refused. 

Sidney Andrews, for plaintiff in error. 
Edward R. Woodle, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered tlie opinion of the court. 

Before entering upon the particular questions presented, it is im- 
portant to observe that the duty of a common carrier of passengers 
requires the exercise of the highest practicable care for their safety, 
and that in some measure or degree the duty continues until the 
passenger has left the promises of the carrier. If, therefore, it be 
true, as contended, that the plaintiff in error had provided a suitable 
and safe platform on the west side of its tracks at Hyde Park, by 
which it was intended that passengers by its suburban trains should 
make their exit, and that the platform in question, conceded to hâve 
been a perilous place, was net intended for such use, it was the plain 
duty of the company to its passengers, and especially to a stranger, or 
to any one not known not to be a stranger, to guard him by ail rea- 
sonable means against going into the dangerous situation. In this 
view, it was the duty of the company to prevent, or at least to warn, 
the défendant in error against alighting from its train on the east side, 
from which he was likely to go upon the platform where he was hurt. 
While it was perhaps unnecessary to show that theretofore passengers 
had been accustomed to leave the trains on that side, the évidence 
on that point was not incompétent. It tended to show actual notice 
to the company of the probable présence of passengers upon the plat- 
form, and of the necessity that trains on the adjacent tracks be run 
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consistently with. their safety. The évidence was also compétent, 
and perhaps important, on th.e question of contributory négligence. 
Railway Co. v. Lowell, 151 U. S. 209, 14 Sup. Ct. 281. 

The question to a witness, "What is the safe method of constructing 
platforms with référence to the track, so that trains passing will net 
extend over the platform?" was objected to as "incompétent, irrele- 
vant, and immaterial." Another witness was permitted, over objec- 
tion, to testify that the bunting beams on the engines in use by the 
plaintiff in error after the accident, as he had observed them, were ail 
of the same length, and that by two or three measurements he had 
found that they extended over the rails "about twenty to twenty-one 
inches." It is the common and indispensable practice in the conduct 
of trials to accept the estimâtes of witnesses, though not experts, in 
respect to matters of distance, dimension, time, and the like, and it is 
no objection to the testimony of either of thèse witnesses that he gave 
only an opinion. Besides, it is évident that the testimony was not 
important. The défendant in errer, it is certain and undisputed, 
was struck by a beam or other part of a locomotive or car extending 
over the platEorm upon which he was walking; how far, is not ma- 
terial. The court might well hâve instructed the jury that, if the 
Company saw flt to construct a platform in a manner and place to 
make such accidents possible, it was bound to move its locomotives 
and cars with such care as to prevent avoîdable injuries. If, there- 
fore, the passenger in this case was properly upon the platform, and 
was run down without fault of his own, the company is responsible, 
and it is not material whether the négligence be found in the situation 
and construction of the platform, or in the running and management 
of trains, or in both. It is to be observed, too, that the testimony in 
question was concerning matters peculiarly within the knowledge of 
the plaintiff in error. If the beam of the particular engine which did 
the harm was différent from the beams on other engines of the com- 
pany, and projected beyond the tracks less than the witness estimated, 
the plaintiff in error could easily hâve made the proof ; and, not hav- 
ing deemed it worth while to do so, is in no position to ask a reversai 
of the judgment because of the supposed incompetency of this évi- 
dence. 

The défendant in en'or, as a witness in his own behalf, testified 
that for a number of years before his injury he had been an agent in 
Michigan for the General Electric Company, selling apparatus for 
electric lighting, electric power for railroads, etc., and that his eam- 
ings in 1886 were $14,133.53, in 1887 $12,332.18, in 1888 |18,943.60, 
in 1889 110,773, in 1890 f26,000, in 1891 |18,400, in 1892 more than 
132,000, and that those earnings consisted mainly in the différence 
between the net priées which he was required to obtain for the com- 
pany and the priées at which he was able to sell to purchasers. It is 
contended that thèse earnings "are too spéculative, contingent, and 
unreliable" to form a basis for the estimation of damages by the jury. 
The évidence also shows that by reason of the injury the défendant 
was unable for more than a year to prosecute his business, and that 
his earnings therefrom practically ceased. Without entering upon a 
review of the numerous cases upon the subject, we deem it enough to 
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say that the testimony was compétent. "In an action for a personal 
injory, the plaintiff is entitled to recover compensation, so far as it is 
susceptible of an estimate in money, for the loss and damage caused to 
him by the defendant's négligence, including not only expenses io- 
curred for médical attendance, and a reasonable sum for his pain and 
suffering, but also a fair recompense for the loss of what he would 
otherwise hâve earned in his trade or profession, and bas been de- 
priTed of the capacity of earning by the wrongful act of the défend- 
ant." RaUroad Co. v. Putnam, 118 U. S. 546, 554, 7 Sup. Ct. 1. Or, as 
it is expressed in District of Columbia v. Woodbury, 136 U. S. 450, 
459, 10 Sup. et. 990, 993: "AU évidence, tending to show the char- 
acter of his ordinary pursuits, and the extent to which the injury com- 
plained of prevented him from foUowing tbose pursuits, was perti- 
nent to the issue." See, also, Wade v. Leroy, 20 How. 34; Railway 
Co. V. Volk, 151 U. S. 73, 14 Sup. Ot. 239; Eailroad Co. v. Clarke, 152 
U. S. 230, 14 Sup. et. 579. The foUowing cases, cited to the con- 
trary, are not inconsistent, and most of them, npon their facts, are 
inapplicable: Eailroad Co. v. O'Reilly, 158 U. S. 334, 15 Sup. Ct. 
830; Eailroad Co. v. Elliott, 149 U. 8. 266, 13 Sup. Ct. 837; Howard 
V. Manufacturing Co., 139 U. S. 199, 11 Sup. Ct. 500; The Lively, 
1 Gall. 325, Fed. Cas. No. 8,403; The Amiable Nancy, 3 Wheat. 
546; L'Amistad Eues, 5 Wheat. 385; Cahn v. Telegraph Co., 1 C. 
0. A. 107, 48 Fed. 810; Telegraph Go. v. Hall, 124 U. S. 444, 8 Sup. 
Ct. 577; Bierbach v. Eubber Co., 54 Wis. 208, 11 N. W. 514; Lincoln 
V. Eailroad Co., 23 Wend. 424; Griflan v. Colver, 16 N. Y. 489. 

It is further urged that the testimony in respect to the earnings 
of 1886, 1887, and 1888 was incompétent, and that the motion made 
to suppress it shonld hâve been sustained, beoause it was not em- 
braced in the averment of spécial damage found in the déclara- 
tion, that averment being to the effeot that the plaintiff had lost 
and been deprived of his commissions and earnings as gênerai agent 
for Michigan of the General Electric Company, while during the 
years named he was in the employaient of the Thomson-Houston 
Company, which is not mentioned in the déclaration. The objec- 
tion is not available. The proof is that the General Electric Com- 
pany was successor to the Thomson-Houston Company, and that the 
contract under which the plaintiff served the flrst company was, in 
substance, continued with the successor. As a matter of pleading 
it was necessary to allège the loss of business under the existing con- 
tract and employment, but, to aid the jury in determining the extent 
of that Io«s, évidence of the earnings under the previous agency 
and contract was clearly proper. 

It is further contended that the testimony concerning earnings 
was improperly admitted in rebuttal. That was within the discré- 
tion of the court. 

The assertion of a variance between the déclaration and the 
proof is not tenable. It is not important whether or not the plat- 
form in question was provided by the défendant company for the 
use of passengers arriving on the south-bound suburban train. It 
was in a place where it was liable and likely to be used by such pas- 
sengers, and consequently the responsibility of the company was the 
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same as if it had been so intended. The eyidence in the record is 
sufflcient to justify a recovery under any of the counts of the décla- 
ration, and there was, therefore, no error in refusing instructions to 
the contrary. 

The court gave to the jury the following instruction, apon which 
error is assigned: 

"The law Imposes the duty on railroad companies to keep in safe condition 
ail portions of their platforms, approaches thereto, and exits therefrom, to 
which the public are invited, or would naturally or reasonably resort, and ail 
portions of their station grounds reasonably near to the platforms where pas- 
sengers take passage on or are diseharged from their cars." 

Though justifled by some authorities (McDonald v. Railroad Co., 
26 lowa, 124; Id., 29 lowa, 170; Railroad Co. v. Riley, 89 Ind. 568, 
586), the proposition seems to be toc broadly stated : Kelly v. Rail- 
way Co., 112 N. Y. 443, 20 N. E. 383; Moreland v. Railroad Co., 141 
Mass. 31, 6 N. E. 225. In the first of thèse cases the passenger fell 
upon the stairway of a station made slippery by a fall of sleet and 
snow, and in the other was hurt by stepping on shingles lying on the 
station grounds, and it was held in each case that the company was 
bound to exercise simply ordinary care in view of the danger to be 
apprehended; bnt at the same time it was conceded that, "where the 
injury occurs from a defect in the roadbed or machinery, or in the 
construction of the cars, or where it results from a defect in any 
of the appliances snch as would be likely to occasion great danger 
and loss of life to those traveling on the road," the rule of "utmost 
care" applies, "for the reason that a neglect of duty in such a case 
is likely to resuit in great bodily harm, and sometimes death, to 
those who are compelled to use that means of conveyance." "That 
rule is applicable to such appliances of a railroad as would be likely 
to occasion great danger and loss of life to the traveling public 
if defects exist therein, on account of the velocity with which cars 
are moved, and the destructive and irrésistible force which accom- 
panies such motion." It is not alleged in the déclaration or în 
argument that, the platform in question was ont of repair, or, consid- 
ered by itself, defectively constructed. By the averment and by the 
proof it was dangerous by reason of its location in relation to the 
adjacent tracks and passing trains. That the company was bound 
by the rule of suprême diligence to guard its passengers against 
the dangers of that situation, there can be no doubt, and, this be- 
ing so under every phase of the évidence in the case, it is impossible 
that the jury could hâve been misled by this part of the charge to 
the injury of the plaintiff in error. It follows, without further con- 
sidération, that the court did not err in saying to the jury that "it 
cannot be doubted under the évidence that the place where the 
plaintiff received his injury on the platform east of the station be- 
tween passing trains running in diiferent directions on tracks very 
near to each other was a most dangerous one." There was, and 
could be, no dispute about it, and, besides, the jury was told ex- 
plicitly that they were "the exclusive judges of the weight of the tes- 
timony and of the credibility of witnesses." 

It is urged that the court erred in charging "that there was uo 
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évidence that it was customary for passengers to alight on the west 
side, and that the company had prepared a platform for tlieir con- 
venience on that side." The court gave no such charge. Instead, 
it said that there was no évidence that the plaintiff "had any pre- 
vious knowledge of the situation, or that it was customary," etc. 
Besides, the matter was incidental, and of little importance. The 
objections made to those portions of the charge covered by the 
twenty-third and twenty-sixÛi spécifications of error are not deemed 
important enough to justify a statement of them hère. The jury 
were told that, if they found that the plaintifC's injuries were perma- 
nent, they might in detemiining the amount of damages consider 
"the physical pain and suffering which the plaintifE may hâve en- 
dured in the past, and is likely, under the évidence, if you so find, to 
endure in the future"; and aîso, "the time lost by him in the past, 
or that may be lost in the future, if any, and, under ail the évidence, 
détermine," etc. The objection to thèse propositions is that by 
the use of the words "likely" and "may" the jury were not restricted 
to the considération of such pain and loss of time as were reason- 
ably certain to occur, and in support of the objection are cited : Fry 
V. Railway Co., 45 lowa, 416; White v. Railroad Co., 61 Wis. 536, 
21 N. W. 524; Hardy v. Bailroad Oo., 89 Wis. 183, 61 N. W. 771; 
Block T. Eailroad Co., 89 Wis. 371, 61 N. W. 1101; Raymond v. 
Keseberg (Wis.) 64 N. W. 861; Smith v. Milwaukee Exchange, Id. 
1041. We are not able to believe that the jury were led to think 
that they could go outside of the évidence to infer conséquences 
which were conjectural and unwarranted. Things which, under the 
évidence, are likely to happen, are reasonably certain to happen 
(Scott Tp. V. Montgomery, 95 Pa. St. 444); and the word "may," used, 
as it was, in the same connection, was probably understood in the 
same way. Greater accuracy of expression is, of course, always 
désirable; but, in this instance, if error was committed, and was 
possibly harmful, it has been more than cured by the action of the 
court in giving judgment for but three-flfths of the amount of the 
verdict. Upon the undisputed évidence in the case, that judgment 
cannot be regarded as excessive. Objections to olier portions of 
the charge présent no essentially différent question from those al- 
ready considered. 

An extended argument has been made, and numerous décisions 
cited to show, that the case should hâve been taken from the jury 
on account of variances between the proof and averments of the 
déclaration, and because of contributory négligence. It would 
serve no valuable purpose to attempt a review of the évidence. The 
supposed variances are upon immaterial points. In respect to con- 
tributory négligence, the burden of proof was upon the plaintiff in 
error, and, if it oan be said that there was évidence upon the point 
worthy of the jury's attention, it was certainly not such as to war- 
rant a peremptory withdrawal of the question from their considéra- 
tion. 

The following instruction, asked by the plaintifE in error, was re- 
fused: 
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"If you believe from the évidence that.the plaintlff knew, or would, by the 
exercise of ordinary care, hâve known, that the planklng between tracks two 
and three was not of a reasonably safe width for him to vyalk or remain upon 
should another train pass by upon track two, and you further find from the 
évidence that tie voluntarily and unnecessarily remained on such planking, 
and by reason thereof was injured as complained of, then he is not entitled to 
recover, and your verdict must be for the défendant." 

This instruction is identical witli one to which, when the case was 
flrst hère, we dedared that we saw no objection, and that, as noth- 
ing in the gênerai charge covered the same ground, we thought its 
refusai eiTor. The gênerai charge before us now is ample upon the 
point, ending with the explicit statement that if "by the exercise 
of proper care and prudence" the plaintiff "could hâve avoided the 
place of danger and injury and was thereby guilty of contributory 
négligence, he cannot recover." It is to be observed, too, that the 
instruction asked is in fact objectionable. The gist of it is in the 
proposition "that he voluntarily and unnecessarily remained on such 
planking." That is not a true test of négligence. He was not 
held there by force or by threats, and therefore remained voluntarily, 
but whether he remained there unnecessarily was a matter of knowl- 
edge and opinion or judgment. He may hâve perceived his danger, 
and yet not hâve been at fault for failure to perceive that to go was 
safer than to stay. 

The eleventh request for instruction, if in nothing else, was faulty 
in assuming as matter of law that a speed of not more than four or 
five miles an hour was not, under the circumstauces, too much for 
the train by which the plaintiff was run down. Whether it was or 
not should hâve been left to the jury. 

The twelfth request is obnoxious to a like objection. It assumes 
that a failure of the plaintiff, while he was walking along the plat- 
form, to look south for an approaching train, was négligence. 
Whether it was or not was a question for the jury. 

The flrst part of the thirteenth request is to the effect that, a proper 
platform having been prepared at the west side, the plaintiff ought 
to hâve made his exit from the car on that side. That dependeô 
on the circumstauces, and therefore belonged to the jury. Besides, 
it by no means was certain on the évidence that the platform on 
the west side extended to the car in which the plaintiff arrived 
The latter part of the request is sufflciently covered by the charge 
given. 

The judgment of the circuit court is affirmed. 



GEAY v. SMITH et al. 

(Circuit Court, N. D. Califomia. August 10, 1896.) 

No. 11,878. 

1. VBNDOB and VBNDKB — EXECDTOKT CONTRACT. 

It is not necessary to a valid executory contract for the sale of lauds 
tliat the vendor shall be absolute owner thereof when he makes the con- 
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tract It Is sufflclent If he has an enforeeable eontract for the purchase 
thereof, or stands in such relation to it that he can carry hls eontract of 
eale into efCect at the time specified. Easton v. Montgomery, 27 Pae. 
280, 90 Cal. 307, foUowed. 

2, JUDSMENT— QUIBTING TiTLE— BarrING CONTINGEKT EsTATE. 

Lands were devised to testator's married daughter for her natural life, 
and after her decease "to her children or the survlvor or survivors of 
them." The testator's wlfe dlsclalmed under the wlll, and sued to auiet 
title, making ail persons interested parties défendant, Including the daugh- 
ter and her husband and their children then born. Judgment was given 
for the plaintifC. Eeld, that this judgment barred the right of af ter-born 
children. 

5. Statute op Fbauds— Supficienct op Memobakdum— Identification op 

Lands. 

A eontract for the sale of land Is sufflcient to satlsfy the statute of 
frauds If, when ail the circumstances of position, ownership, situation of 
the parties, and their relation to each other and to the property, are dis- 
closed as they were at the time the wrlting was made, the meaaing and 
application of the wrlting are plain and certain. 

4. Same. 

Where a eontract In wrlting designated some of the lands to be conreyed 
as "land at Sites, consisting of 3,281 and % acres, at $5.00," and It ap- 
peared that the vendor had several tracts of land near Sites, Md that, as 
the land to be sold was Identifled by quantity and value, and by a further 
statement that the vendor's agent would point it out to the vendee, this 
was a sufflclent identification and description to satlsfy the statute of 
frauds. 

6. ExECUTOKT CoNTRACTS— Dépendent Covenants. 

Where one had contracted to purchase a tract of land for $165,000 In 
cash, and thereafter contracted wlth a third party to sell the same for 
$125,000 in cash and certain other lands to be taken in part payment, 
held that, the coTenants in the latter eontract belng dépendent and concur- 
rent, he could not maintain a suit against euch third party for damages 
for breach of the eontract where it appeared that he was not prepared at 
the time fixed for the eonsummation of the transaction to pay his vendor 
$165,000 in cash, but expeeted to raise the différence between said amount 
and the $125,000 in cash which he was to receive upon the crédit of the 
lands so received in exchange. 

Sidney V. Smith and Vincent Neale, for plaintiff. 

S. C. Denson, J. J. De Haven, and Richard Bayne, for défendants. 

McKENNA, Circuit Judge (orally). The opinion in this case is 
somewhat long, but probably not long enough, considering the im- 
portance of the case, and the ability with which it was presented. 
I do not recall any case since I hâve been on the bench which has 
been presented with the ability that this case has been on both sides. 

This is an action for damages for the nonperformance of a eon- 
tract for the purchase or exchange of lands. The eontract is found 
in the following papers : "Plaintifl's Exhibit A" (offer) : 

"16 Sept., 1891. 
"To Albert E. Gray, Esq., 405 Califomia St., San Francisco— Dear Sir: 
Provided you take the following described property, situate in Tehama and 
Colusa counties, as part payment up to one hundred and flfteen thousand dol- 
lars ($115,000), I hereby make you an offer to purchase the lot situate on the 
Bouth side of Market St., In this city, extending through to Stevenson St., 
lying on the east side of and adjoining Central Park, and running east 
therefrom eighty-two and one-half feet (82-% feet) by a depth of one hundred 
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and sixty-flTe feet (165 feet), at the prlce of two hundred and forty tliousand 

dollars ($240,000), namely, in cash $125,000 

And in land as above 115,000 



$240,000 
"This offer to hold good for three weeks from thls date, to enatile you to 
inspect my said lands. Said lands described over page. 

"Yours, «Sic., Edgar Mills." 

The following appears on back of above letter: 
"In Colusa County. 
"My ranch near Colusa Junction, consisting of 2,400 acres, linown as 

'Eurêka Ranch,' at $20.00 $ 48,000 

"Land at Sites, consisting of 3,281% acres, at $5.00 16,400 

"In Tehama County. 
"My ranch known as 'Ehorn Ranch,' consisting of 1,000 acres, at 30. . 31,800 
"Four hundred acres belonging to me, close adjoining Kirkwood, 

at 20 8,000 

"And 1,280 acres belonging to me, a few miles west of Kirkwood, 

at 15 19,000 



$115,400 
"Say 8,421 at $115,000. 

"My agent, Mr. Houx, will show you the above lands, and give you sectional de- 
scriptions. 

"Yours, &c., Edgar Mills." 

The next is "Exhibit B" (accepting Mills' offer): 

"San Francisco, October 6th, 1891. 

"Edgar Mills, Esq., Paciflc Union Club, San Francisco— Dear Sir: Refer- 
ring to your letter to me of the 16th September, 1891, wherein you say: 
'Provided you take the following described property, situate in Tehama and 
Colusa counties, as part payment up to one hundred and flfteen thousand 
dollars ($115,000), I hereby make you an olïer to purchase the lot situate 
on the south side of Market St., in this city, extendlng through to Stevenson 
St., lying on the east side of and adjoining Central Park, and runnlng east 
therefrom eighty-two and one-half feet (82-14 feet) by a depth of one hundred 
and sixty-five feet (165 feet), at the prlce of two hundred and forty thousand 
dollars ($240,000), namely: 

In cash $125,000 

And in land as above 115,000 



$240,000 
" 'Xhis offer to hold good for three weeks from thls date, to enable you to 
inspect my said lands',— thereinafter described. I now and hereby accept 
your said ofiEer in the said letter contalned. 

"I am, most respectfuUy, Albert E. Gray." 

The next îs "Plaintlff's Exhibit 0" (accepting modifications, and 

confirmation of same by Mills) : 

"San Francisco, Oct. 7th. 1891. 
"Dear Sir: I hereby accept the modification in the terms of your letter 
to me of the 16th September, 1891, now made by you, namely, that you pay 

in cash one hundred and twenty thousand dollars $120,000 

And in land (as specifled in your said letter) 115,000 



$235,000 
"Yours, respectfully, Albert B. Gray." 

"To Edgar Mills, Esq., Union Paciflc Club, San Francisco: I hereby conflrm 
the above, and direct you to forward abstract of tltle to me or my attorneys 
herein. Edgar Mills." 
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The next is "PlaîntifE's Exhibit W": 

"San Francisco, Sept. 18th, 1891. 
"Josepb A. Donohoe, Esq., San Francisco— Dear Sir: Regarding sale of 
your property 82% by 165 feet between 7th and Stli streets, I hereby ofifer 
your flrm $160,000 casb. I cannot wait for letter, and, as I stated to 
you to-day, must Lave answer by cable, as I hâve only a limited time and 
wisb to reiterate wliat 1 said to you to-day, tbis is a good price for tbe prop- 
erty, simply because I can get you better property for less money. Please 
let me hear from you at your earllest convenience, and much oblige. 

"Very truly, J. H. Cavanaugh." 

Then f ollow the telegram and letters from Joseph A. Donohoe, Sr. : 

"Cable Message. 

"Western Union Telegraph Company. 

"Nortb Berwick, Oct. 7, 1891. 
"Received at San Fran. 

"Donoboe, San Fran.: Sell for wisb winston web." [The translation of 
which is as follows: "Sell for $165,000.""' 



Indorsed: "PlfCs." Ex. X." 



"9:58 a. m.' 



The next is "Plaintifl's Exhibit Y" (agreement addressed on en- 
velope to Mr. J. H. Cavanaugh) : 

"San Francisco, Oct. 7th, 1891. 
"Mr. J. H. Cavanaugh: I hereby agrée to sell my lot 82e/i2 feet on south 
side of Market St. immediately east and adjoining the Central Park, between 
Vth and 8th Sts., and running through to Stevenson St. in the rear, to Edgar 
Mills, for one hundred and sixty-five thousand dollars U. S. gold coin ($165,- 
000), payable on delivery of deed, after examination of title, say fifteen daya 
from date. Tbe purchaser to pay half of the taxes for the current year. 

"Jos. A. Donohoe, Jr., 

"Per J. A. Donoboe, Jr." 

Those signatures were explained afterwards to mean "Jos. A. Don- 
ohoe, Sr., by J, A. Donohoe, Jr." 

The relations between Gray and Cavanaugh are exhibited by the fol- 
lowing papers: "Plaintiff's Exhibit FF:" 

"Sept. 4, 1891. 
"To Albert E. Gray— Dear Sir: Wlth référence to the Market St. property 
between 7th and 8th Sts., having a frontage of 87^^ feet on Market extending 
through to Stevenson St. in the rear, which I bave for sale, being at présent 
the property of .Joseph Donohoe, it is understood and agreed between us 
tha.t we divide equally between us the commission payable on the sale thereof, 
or the net excess between the selling price and the price your customer (or 
buyer introduçed through your efforts) may give in cash, or partly in cash 
and part in reàl-estate exchange. J. H. Cavanaugh. 

"Albert E, Gray." 

The next is "Plaintiff's Exhibit GG": 

"San Francisco, Oct. 7th, 1891. 

"To J. H. Cavanaugh— Dear Sir: With référence to my contract wlth Mr. 
Edgar Mills, wherein he agrées to purchase Mr. Donohoe's property on the 
south side of Market St., having a frontage of eighty-two and a half feet 
by one hundred and sixty-flve feet between Seventh and Eighth streets, as 
appears in his letter of contract of the sixteenth of September last, I hereby 
ackuowledge that you hold an equal interest with myself In said contract; 
the lands mentioned in said contract to be granted and conveyed to us as 
tenants In common; and I hereby authorize you to act for us both In your 
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negotiations wlth Mr. Donohoe. I haTe duly accepted Mr. Edgar Mills' let- 
ter of contract of the 16th ulto., as above. 

"ïours, truly, Albert E. Gray. 

"Approved: J. H. Cavanaugh." 

The next is "Plaintiff's Exhibit HH" (assignment and agreement): 

"707-% Larkln St., San Francisco, December 28, 1891, 
"In considération of tbe love and affection I bear my dear wlfe, Amella, 
I hereby assign to her the contract between myself and Joseph A. Donohoe, 
dated October 7th, 1891, whereby he agrées to sell to my nominee, Mr. Edgar 
Mills, his lot, 82-e/i2 feet, on south side of Market St., for $165,000 (a copy 
of which contract Is hereunto annexed, marked 'A'), and ail my right, title, 
Interest, benefit, claim, and demand therein or thereunder; to hold unto my 
sald wife, her heirs, executors, administrators, and assigns, absolutely and for 
her own sole use and benefit. J. H. Cavanaugh. 

"Witnesses to the signing hereof by said J. H. Cavanaugh: 
"Max Blum, 709 Larkin St. 
"Joe A. Patterson, 707-% Larkin St., San Francisco." 

Then follows the contract between Cavanaugh and Donohoe: 

"A. 

"San Francisco, Oct. 7, 1891. 
"I hereby agrée to sell my lot, 82-e/i2 feet, on south side of Market St., 
immediately east and adjoining the Central Park, between 7th and 8th Sts., 
and running through to Stevenson St. in the rear, to Edgar Mills, for one 
hundred and sixty-flve thousand dollars U. S. gold coin ($165,000), payable 
on delivery of deed after examinatioD of tltle, say fifteen days from date. 
The purchaser to pay half of the taxes for the current year. 

"[Signed] Jos. A. Donohoe, Jr., 

"Per J. A. Donohoe, Jr. 
•Addressed to Mr. J. H. Cavanaugh. 

"The above is the copy of contract marked 'A,' referred to in annexed as- 
Blgnment of December 28, 1891. J. H. Cavanaugh. 

"Witnesses: 
"Max Blum. 
"Jos. A. Patterson." 

The next is 'Tlaintiff's Exhibit H" (assignment): 

"I, Amelia Cavanaugh, formerly the wife and ncw the widow of J. H. Cava- 
naugh, deceased, formerly of San Francisco, do hereby, for value received, 
assign, transfer, and set over to Albert B. Gray, of Lasata ranch, near Oro- 
ville, ail my Interest, claim, and demand against the estate of Edgar Mills, 
deceased, for damages for breach of contract by said Edgar Mills, deceased, 
dated October 7th, 1891, for the purchase of the lot formerly owned by Joseph 
A. Donohoe, on Market street, near Central Park. In witness whereof i 
hâve hereunto set my hand and seal this 4 day of Sept., 1893. 

"A. Cavanaugh. [Seal.] 

"Signed, sealed, and delivered by the above-named Amelia Cavanaugh in the 
présence of J. Whiteside, Driver for Wilson's Stable, Raymond." 

In addition to thèse documents there was évidence in explanation 
of them. Mr. Joseph Donohoe, Jr., testifled that he only knew Mr. 
Cavanaugh when he came to make an offer for his Market street lot; 
that he made a verbal ofler first, and made it good in writing after- 
wards ; and produced and identified the letter of September 18, 1891. 
After receiving this, he wrote his father, and received the messages 
supra, and the following letter: 

"San Francisco, Sept. 19, 1891. 

"My Dear Father: I hâve a letter before me from J. H. Cavanaugh, real- 
estate broker, of 127 Montgotnery street, opposite Occidental Hôtel. He offers 
v.76F.no.5— 34 
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0,000 cash for the 82% feet on the south side of Market street, whieh 
is about $1,930 per front foot. I suppose I could get hlm up to $2,000 per 
front foot, whlch is the price at which you sold the 60 feet. According to 
your letter of July 23rd, the property cost you * * *. Cable me yes or 
no regarding sale, but do not say, 'No; expecting to build— no, no, no.' It 
la not fair to vote three times. J. A. Donoho€. Jr." 

To thîs he received the following reply: 

"Marine Hôtel, North Berwick, Oct. 7, 1891. 
"My Dear Son: Yours of the 19th ult. received. Note you are ofEered 
$160,000 for the 82% feet on Market street, cash. I cabled you 'Sell for Win- 
ston web,'— one hundred, fifty, and fifteen, equals $165,000. I think the in- 
tending buyer will take it. * * • Of course, if you sell, it should be net 
to me, and the buyer to pay pro rata of thls year's taxes. Still, do what you 
think best. 

"Yours, Papa." 

After receipt of the cipher telegram, supra, the witness reported 
to Cavanaugh, and the latter agreed to take the property. The wit- 
ness was asked the following question : "Q. I will ask you, Mr. Don- 
ohoe, on whose behalf you were acting when you were signing that 
paper." And replied as follows: "A. My father*»." There was 
further colloquy, from which it appeared that C. informed D. that 
G. was interested, and produced a writing to that effect; and that 
C. told, and also Mills told him the same on next day, that the lat- 
ter was to pay for the property, part in cash and part in country 
lands. The witness sent abstract to Mills at Pacific Union Club, 
and afterwards Mills' attorney sent for witness, and in his présence 
said the title was defective. "Q. Do you know whether he told you 
that Mr. Mills would not buy the property on account of the defect?" 
A. That was the purport of his rejection. He would not pass the 
title." The witness further said Mr. GTalpin perfected the title, he 
agreeing that it was defective; and subsequently the lot was sold. 
It took about 90 days to successfuUy clear the title. 

The nonperformance of the contract is admitted, and is sought to 
be excused, or damages averted, on the following grounds: (1) 
That Gray was neither the légal nor équitable owner of the Market 
street lot, or in such relation with it as to enable him to claim per- 
formance of the contract from Mills, or sue for its breach by the lat- 
ter. (2) Imperfection of title of the lands ofEered by plaintiff. (3) 
Deflciency in the mémorandum of the bargain, inasmuch as lands not 
described with suflScient certainty to satisfy the requirements of the 
statute of frauds. (4) That the contract was abandoned by mutual 
consent. (5) That the plaintifE has failed to show that he had the 
ability to perform it. 

1. The flrst contention is answered adversely to the défendant by 
the case of Easton v. Montgomery, 90 Cal. 307, 27 Pac. 282. Mr. Jus- 
tice Harrison, speaking for the court, said : 

"In every executory contract for the sale of land there Is an Implied con- 
dition that the title of the vendor is good, and that he will transfer to the 
vendee, by his deed of conveyance, a title unincumbered and wlthout defect. 
Burwell v. Jackson, 9 N. Y. 535; Pomeroy v. Drury, 14 Barb. 418; Innea 
V. Willis, 48 N. Y. Super. Ct. 11)2; Dwight v. Cutler, 3 Mlch. 566; Warr. 
Abst. 293." 
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The same justice, delivering thé opinion of the court in Wilcox v, 
Lattin, 93 Cal. 594, 29 Pac. 226, repeated this language gubstantially. 
But in Easton v. Montgomery, it was likewise held that: 

"It is not necessary, however, that the vendor should be the absolute owner 
of the property at the time he enters into the agreement of sale. An équi- 
table estate in land, or a rlght to become the owner of the land, is as much 
the subject of sale as Is the land Itself, and whenever one is so situated 
wlth référence to a tract of land that he can acquire the title thereto, either 
by the voluntary act of the parties holding the title or by proeeedings at law 
or in equity, he is in a position to make a valid agreement for the sale 
thereof. As was said by Mr. Justice Paterson in Burks v. Davies, 85 Cal. 
114, 24 Pac. 613: 'If, though he be not the absolute owner, it is in his power, 
by the ordinary course of law or equity, to make himself such owner, he 
wiU be permitted within a reasonable time to do so.' If the agreement is 
made by him in good faîth, and he bas at the time such an interest in the 
land, or is so situated with référence thereto, that he can carry into eflfect 
the agreement on his part at the time when he has agreed so to do, it will 
be upheld. 1 Ohit. Cont. (llth Am. Ed.) 431; Dressel v. Jordan, 104 Mass. 
407; Townshend v. Goodfellow, 40 Minn. 312, 41 N. W. 1056; Smith t. Oans- 
ler, 83 Ky. 371; Gaither v. O'Doherty (Ky.) 12 S. W. 306; Tapp y. Nock 
(Ky.) Id. 713; Ley v. Huber, 3 Watts, 367; Tiernan v. Roland, 15 Pa. St. 
429. We cannot lose sight of the proposition that in thls country, where 
values of land fluctuate rapidly, and where transfers are so fréquent, it is 
very common for the purchaser of land to make a transfer before he has 
acqulred the title. It would work great injustice to hold that no one could 
make a valid eontract for the sale of land until he has himself become 
clothed wlth the absolute title." 

Cavanaugh was so situated in référence to the Market street lot 
as to convey the title to Mills through the Donohoes. Of course, we 
hâve seen that Cavanaugh and Gray were also in such relations to 
each other as to give them mutual interest. 

2. The second proposition is, the title to the property which was 
to be sold to Mills is dépendent upon a will executed by one William 
Martin. By the will the property was devised to his wife, Margaret, 
"for and diu-ing the term of her natural life, provlded she shall re- 
main unmarried." If she should marry, however, the property was 
then devised (to quote the will) "to our son, John Martin, and his 
heiifs, one-half thereof, and to our daughter, Mary, now the wife of 
Thomas Penniman, for and during the term of her natural life, the 
other one-half, and after her decease to her children, or the sur- 
vivor or survivors of them." A part of the Market street lot (the 
Donohoe lot) was attempted to be devised by this will, but Margaret 
Martin disclaimed under the will, and asserted title to the property 
as her own, and brought suit September 15, 1875, in the Mneteenth 
judicial district court of the city and county of San Francisco, against 
her son, John Martin, and Mary Pennimai*, and her husband, and ail 
the living children of said Mary Penniman by a former husband and 
by Penniman, to quiet the title to said property, — in other words, 
ail the children who were then born were made parties to that suit 
besides herself and husband. An answer was duly flled in the case, 
and such proeeedings had that a judgment was rendered in favor 
of the plaintiff, the court flnding that the allégations of her complaint 
were true. After the suit was brought, and the rendition of judg- 
ment, other children were born to said Mary Penniman, and it is 
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claimed that they are not estopped or bound by the judgment, not be- 
ing parties thereto, and hence Donohoe's title is defective to tbe es- 
tent of their interest. At the reargument of tbe case I expressed a 
view contrary to defendant's contention, and Judge De Haven, one 
of the counsel for the défendants, conCeded that the contention was 
not justifled. The language of Martin's will was, as we hâve seen, 
"to our daughter, Mary, now the wife of Thomas Penniman, for and 
during the term of her natural life, the other one-half [by a previous 
clause one-half was left to their son, John, and this half is left to 
Mary], and after her decease to her children, or the survivor, or sur- 
vivors, Qf them." Mary Penniman, as we hâve also seen, was made a 
party to the suit to quiet title. This was a virtual représentation of 
after-born children. "In such case," the suprême court said, in Mil- 
ler V. Railway Co., 132 U. S. 672, 10 Sup. Ct. 209, "it is sufficient to 
bind the estate in judicial proceedings to hâve before the court those 
in whom the présent estate of inheritance is vested. Lord Eedes- 
dale's authority on this point is décisive. In Giffard v. Hort, 1 
Schoales & L. 386, 408, he says: 'Where ail the parties are brought 
before the court that can be brought before it, and the court acts on 
the property according to the rights that appear, without fraud, its 
décision must, of necessity, be final and conclusive. It has been 
repeàtedly determined that, if there be tenant for life, remainder to 
his first son in tail, remainder over, and he is brought before the 
court before he has issue, the contingent remainder-men are barred.' 
In another part of the same opinion Lord Redesdale said : 'Courts of 
equity hâve determined on grounds of high expediency that it is suf- 
ficient to bring before the court the flrst tenant in tail in being, and, 
if thére be no tenant in tail in being, the first person entitled to the 
inheritance, and, if no such person, then the tenant for life.' " The 
doctrine is sensible and practical, and does not make the settlement 
of rights await the happening of almost incalculable contingencies. 
See, also, Freem. Judgm. §172; Story, Eq. Jur. § 656a; Story, Eq. 
PI. 144, 145 ; Faulkner v. Davis, 98 Am. Dec. 718 ; Baylor v. Dejarnette, 
18 Grat. 152; Miller v, Foster, 76 Tex. 485, 13 S. W. 529; Nodine v. 
Greenfleld, 7 Paige, 544; Mead v. Mitchell, 17 N. Y. 212; Kent v. 
Chnreh of St. Michael, 136 N. Y. 10, 32 N. E. 704; Kirk v. Kirk, 137 
N. Y. 510, 33 N. E. 552. 
3. The ofifer of Mills to Gray was as follows: 

"16 Septr., 1891. 
"To Albert B. Gray, Esq., 405 Callfornia St., San Francisco— Dear Sir: 
Provided you take the following described property, situate in Tehama and 
Colusa countles, as part payment up to one hundred and fifteen thousand 
dollars (|115,000), I hereby malie you an offer to purchase the lot situate on 
the south side of Market St., in this city, extendlng through to Stevenson St., 
lylng on the east side of and adjoining Central Park, and running east there- 
from eighty-two and one-half feet (82-14 feet) by a depth of one hundred and 
sixty-five feet (165 feet), at the price of two hundred and forty thousand dol- 
lars ($240,000), namely, in cash , $125,000 

And in land, as above 115,000 

Ç240,000 
"This offer to hold good for three weeks from this date, to enable you to 
taspect njy said lands. Said lands described over page. 

"Yours, &c., Edgar Mills." 
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Indorsed: 
"In ColuBa county, my ranch near Colusa Junctlon, consisting of 

2,400 acres, known as 'Eurêka Kaneh,' at $20.00 ? 48,000 

"Land at Sites, consisting of 3,281% acres, at $5 16,400 

"In Tehama county, my ranch known as 'Ehom Ranch,' consisting 

of 1,060 acres, at 30 31,800 

"Four hundred acres belonging to me, close adjolning Kirkwood, and 

1,280 acres belonging to me, a few miles west of Kirkwood, at 20 

and 15 19,200 

¥115,400 
"Say 8,421 at $115,000. 

"My agent Mr. Houx will show you the above lands and give you sectipnal 
descriptions. 

"Yours, &c., Edgar Mills." 

The description "Land at Sites" is claimed to be insufflcient for 
identification, and hence it is contended that the third objection of 
défendants is established. The principle by which the sufQcienpy of 
a mémorandum of agreement to sell real estate is tested there is no 
dispute about, and it has been clearly and fully expressed in Mead v. 
Parker, 115 Mass. 413, and quoted and approved in Towle v. Coal Co., 
99Cal. 397, 33Pac. 1127: 

"When aU the circumstances of position, ownership, situation of the parties, 
and of their relation to eaeh other and to the property as they were when the 
negotiations took place and the writing waa made, are disclosed, if the mean- 
ing and application of the writing, read in the light of those circumstances, are 
certain and plain, the parties will be bound by it as a sufflcient written con- 
tract or mémorandum of their agreement. That paroi évidence is compétent 
to furnish thèse meang of interpreting and applying written agrcements, is 
settled by the uniform current of authorities." 

Applying this principle to the facts of the case at bar, it must be 
said that the mémorandum does no more than escape defect. In 
Marriner v. Dennison, 78 Cal. 202, 20 Pac. 386, the suprême court of 
California held that the extrinsic fact which would apply to a com- 
plète description of a spécifie tract must be alleged in the complaint. 
Responding to this authority, the complaint in the case at bar al- 
lèges "that on said 7th day of October, 1891, the said Edgar Mills 
did own the above lastly-described lands, and did not own any other 
lands at Sites, aforesaid." The évidence, hovrever, shows that Mills 
did own other lands near Sites, and there is great force in the con- 
tention that this fact makes too doubtful the jdentity of the land re- 
ferred to. In the case in which the principle supra was announced, 
the mémorandum was as f ollows : 

"Boston, Dec. 17, 1892. 

"This is to certify that I, Jonas Parker, hâve sold to Franklin Mead the 
house on Chureh St., for the sum," etc. 

The déclaration alleged that the house referred to was on Chureh 
Street, Summerville. The court said : 

"We think the writing is sulBcient to satisfy the statute of fraud; and if, 
when the facts were shown, the ambiguity dlsappeared, It was capable of 
being enforced as a contract." 

In this case, the paroi évidence contradicted the flrst impression 
of the mémorandum, that the house and lot was in Boston, and flxed 
its locality at Summerville, — ^as great an indulgence to paroi testi- 
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mony as the case at bar calls for. While Mills had several tracts 
near Sites, the land intended is identifled by quantity and value; 
and, besides, the statement that his agent would point it ont is of no 
inconsiderable conséquence. But I concède the point is a close one, 
and I am not as confident as I should like to be that I am right in 
holding the mémorandum sufQcient. 

4. That the actions of the parties show a mutual abandonment of 
the contract is urged upon the written negotiations and certain oral 
testimony. The documentary évidence has already been given. The 
oral testimony is too long to quote. It is enough to say that it shows 
an abandonment by Donohoe. But Mills' obligation was to G-ray, 
and the évidence certainly leaves an important matter in very dan- 
gerous ambiguity, and this without inferring anything from the si- 
lence which the statute imposes upon the living party to a transaction 
in litigation with the estate of the deceased one. But ambiguous 
testimony may hâve more than one explanation, and certainly the 
burdçn of proof on this issue is not on the plaintiff. We may ac- 
cept, therefore, as determinative in favor of plaintiff, the fact of the 
assignment of the contract by Cavanaugh to his wife, which was 
written by Gray, as évidence that they had not acquiesced in a re- 
lease of Mills. 

5. The covenants between Gray and Mills were mutual and dé- 
pendent, and h,ence défendants urge that Gray must show not only a 
willingness to perform, but an ability to perform, as a condition of 
the recovery of damages, and hâve cited a number of cases illustrat- 
ing the principle. The contract of Donohoe was to convey to Mills 
upon the payment of $165,000 and the taxes. The contract of Mills, 
however, was to pay $125,000 and certain lands. There was then 
145,000, besides the taxes, to be paid by Gray (I omit Cavanaugh's 
name for convenience), and this money he èxpected to raise on the 
country lands conveyed to them by Mills. This makes Gray's ability 
to perform not independent of Mills' performance, as th>a principle 
would seem to require, but dépendent on Mills' performance. Con- 
current and dépendent covenants are deflned by Bouvier as follows: 

"Concurrent covenants are those which are to be performed by the parties 
to each other at the same tlme. A dépendent covenant Is one which It is not 
the duty of the covenantor to perform until some other covenant contained 
in the same agreement has been performed by the opposite party. When 
covenants are dépendent or concurrent, the covenantee is not entitled to re- 
cover for the breach of such a covenant until after he has performed the cov- 
enants on his part." 

The application of thèse principles seems to be obvious. The ob- 
ligations between Gray and Mills were mutual, — as binding on one 
as the other; they were dépendent, — the performance by one being 
the considération of the performance by the other; concurrent, — that 
is, the performance by each must be at the same time as that by the 
other. Could this be if the ability be not also concurrent, but may 
wait on either side the performance on the other? The doctrine of 
waiver does not apply. There may be a waiver of tender of per- 
formance, — of préparation of performance of the steps to make the 
ability immediately available. But efficient ability is back of, and 
is essential to, the obligations of the parties, and must actually exist 
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in each independent of the other. Most of the adjudged cases turn 
on excuses for nontender of performance, or of nonpreparation, but 
there are some which dépend on and clearly décide the principle I 
hâve expressed. See Eddy v. Davis, 116 N. Y. 247, 22 N. E. 362, 
and cases cited; Grandy v. McCleese, 2 Jones (N. 0.) 142; Grandy v. 
Small, 5 Jones (N. G.) 55; Brown v. Davis, 138 Mass. 458; M'Gehee 
v. Hill, 4 Port. (Ala.) 170. The latter case was an action by a vendee 
for a breach of contract for the delivery of a large quantity of corn 
and fodder, and the court said: 

"It is a well-settled rule of law that when a contract Is dépendent, as 
where one agrées to sell and deliver and the other agrées to pay on delivery, 
in an action for nondelivery it is necessary for the plaintifC to prove a readi- 
ness to pay on his part, whether the other party was ready at the place to 
deliver or not. » * * The instruction of the court, therefore, that if the 
party believed that the crédit which the corn and fodder when dellvered 
might give, together with the other means of the plaintiff, would hâve ena- 
bled him to raise the money so as to hâve been prepared to pay, that would 
be sufflcient évidence of readinesss, was erroneous." 

Thèse cases are not opposed by Smith v. Lewis, 24 Conn. 624, or 
Southworth v. Smith, 7 Cash. 391. The instance in the latter was 
the failure to count mon'ey which was présent at the proper place for 
payment. The court held that the defendant's absence excused it, 
A real ability existed. It required but a trifling physical act to make 
it available for the tender or the performance of the obligation to pay. 
In Smith v. Lewis, there was also a real and substantive ability to 
perform. To make it available for actual performance, certain prép- 
arations were necessary, and thèse préparations were held to hâve 
been excused under the circumstances of the case. There was a time 
and place agreed upon to perform the contract, where it was under- 
stood that certain préparations were to be made. It was held that 
the willful absence of one of the parties excused the want of thèse 
pneparations. The court remarked, stating the principle, and sum- 
marizing the facts: 

"But it is justly said that the proof must show that the plaintifC was 'ready 
and wiUing' to perform; and, the disposition and ability being proved, the 
only remaining objection relates to the degree of préparation. The plaintifC 
had not his money in his formai possession. He had not eleared his own 
estate from incumbrances, and had not prepared the title deeds of his prop- 
erty. Ail thèse préparations he had suspended in view of his arrangement 
to meet the défendant, at which he expected some facilities to be furnished 
by the défendant, not necessary, but convenient to himself ; but ail of which 
préparations he was able to complète, and would hâve completed, if the de- 
fendant had not, by his absence, under the peculiar circumstances of the case, 
Induced him to desist." 

The only resemblance of the case quoted to the case at bar is that 
facilities were to be furnished by the défendant. Hère the resem- 
blance stops. In the quoted case thèse facilities were convenient, 
not necessary. In the case at bar, for aught that appears, they were 
absolutely necessary. They alone could make the readiness. In 
the quoted case the plaintiff had provided for the money, and wit- 
nesses testifled that it would hâve been ready. As to the $2,000, the 
party who was to furnish it said that he knew the plaintiff must hâve 
a title to the place before security could be given witness, but he 
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would hâve paid the money to plaintifl before the latter had received 
the deed, and relied on him afterwards. In the case at bar there 
Is no ahilïty — readiness — in plaintiff shown, of which it could be said 
that the facility which Mills' performance would hâve furnished Gray 
was "convenient, but not necessary." There is no testimony that 
Gray or Cavanaugh had either property or crédit, or that they had 
ever been promised a loan on Mills' land. Ail the évidence on the 
subject cornes from a witness by the name of Minto, who testifled that 
he was a surveyor, — civil engineer, — and that he reported on land 
values for the Savings Union. After stating the value of the lands, 
the following question and answer were given, after some correction: 
"Q. By whose instructions or orders were you valuing those lands? 
A. The Savings Union." That an application had been made for a 
loan to that institution by Gray or Cavanaugh, we may assume; and 
also that it was so far entertained by the bank that it sent its surveyor 
to look at it. But whether its quality or value reported was satis- 
factory, there is no proof whatever. Therefore the case at bar does 
not satisfy the rule of Smith v. Lewis, even regarding it as a sound 
one. But the case has been criticised. The editors of Smith's Lead- 
ing Cases, in a note to Cutter v. Powell (vohime 2, p. 29), say of it : 

"Tbere Is no doubt that the case as decided by the majority goes to the 
verge of law, and opens the door for experiments and trlcks. • * * It is 
only by assuming as a certain fact that which' the majority of the court did 
so assume, though, perhaps, on an insufficient flndlng, that the plaintiff could 
unquestionably hâve performed every item of his engagement, and would so 
bave performed them, that the décision eomes wlthin safe prnciples." 

The case, being an extrême one, should not be extended beyond its 
exact facts. 

It follows that the last contention of défendants is correct, and 
there was not an ability to perf orm shown, which is a necessary condi- 
tion of the recovery of damages. 

Judgment will be entered for the défendants, or, rather, défendants 
will prépare flndings, and submit them to the other side, and then 
judgment will be entered for the défendants. 



LATIMBR V. BARD et al. 
(Circuit Court, W. D. Missouri, 0. D. October 19, 1896.) 
Nos. 2127-2160.' 
National Banks — Incrbasb OF Capital— Comptroller's Cbutipicate — 

COHiATEBAL ATTACK. 

Under the national banking law (Rev. St. § 5142), and the amendment of 
May 1, 1886 (24 Btat. 18), the action of the comptroller of the currency In 
approving of an Increase in the capital of a national bahk, and certlfying that 
the amount thereof has been paid in, is conclusive, and the validity of the 
Increase cannot be assailed In a collatéral proceeding such as an action to en 
force the liabllity of the stockholders. 

Samb — Stookholobrs' Liabilitt — EsTOPPBL — Lâches. 

Where the capital of a national bank has been increased, and défendants 
hâve received their additional stock, and for several years held themselves 
out as stockholders, they cannot, when the bank becomes insolvent and they 
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are assessed to pay its indebtedness, deny their liability npon the ground that 
the Increase of capital was fraudulent, and that they could not hâve discov- 
ered the fraud with ordlnary care. More diligence was required o£ them, 
and they are estopped by thelr lâches. Upton v. Tribilcock, 91 U. S. 45. 
ànd Sanger v. Upton, Id. 64, foUowed. 

8. Same — Agenct. 

The officers, in talcing the necessary steps for such Increase, act as the 
agents of the stocljholders, and such stoclsholâers cannot set up the fraud 
of the ollieers conceming the increase, to defeat the claims of innocent cred' 
Itors. 

4. Same— Power to Increase Capital— Ibregularities—Stockholdeks' Lia- 
bilitt — estoppel. 

Dnder the United States statutes, national banks hâve the abstract power 
to increase their capital to such a limit as may be approved by the comp- 
troUer of the currency, and where stockholders hâve assented to an increase 
they cannot set up any defects or Irregularitles in the exercise of the power, 
as a défense in an action to enforce their liability. Chubb v. Upton, 95 U. S. 
665; Veeder v. Mudgett, 95 N. Y. 295, folio wed. Scovill v. Thayer, 105 U. 
S. 143, and Implement Oo. v. Stevenson, 13 C. C. A. 661, 66 Fed. 633, dis- 
tinguished. 

Thèse were actions by W. A. Latimer, receiver of the Pirst National 
Bank of Sedalia, against William E. Bard, Jr., and others, stockhold- 
ers in said bank, to recover the amount of an assessment made by the 
comptroller of the currency. 

Wm. E. Shirk, for plaintiff. 

Pratt, Ferry & Hagerman, for défendants. 

ADAMS, District Judge. The several cases consolidated into this 
action are brought by the plaintiiï as receiver of the First National 
Bank of Sedalia, against divers persons, stockholders of said bank, 
to recover the amonnt of an assessment made by the comptroller of 
the currency of 75 per cent, of the stock held by them respectively. 
The défendants file a joint answer, setting forth in efEect that the 
stock held by them upon which such assessment was made is part 
of a pretended increase of stock; that such increase was invalid and 
unlawful, for the reason, as alleged, that the whole amount of such 
increase was not paid in. It appears, by the answer, that the orig- 
inal capital of the bank was f 100,000; that on September 6, 1890, the 
shareholders, by a vote of the owners of two-thirds thereof, resolved 
to increase the capital in the sum of |150,000, so as to make it $250,- 
000, instead of $100,000, as theretofore; that subsequently certiflcates 
îor the increase were issued to the subscribers therefor; that there- 
after, on January 17, 1891, the comptroller of the currency of the 
United States duly certifled that said bank had increased its capital 
in the sum of $130,000, with his approval thereof, and f urther certifled 
that the whole amount of such increase had been paid in. It fur- 
ther appears that the défendants received the certiflcates represent- 
ing the stock subscribed and paid for by them pri^r to October 25, 
1890; that during the years 1S91 and 1892 the défendants, as such 
stockholders, received dividends on their stock amounting in the ag- 
gregate to 18 per cent, thereof; that, notwithstanding the apparent 
conformity with ail the provisions of the acts of congress relating 
to the increase of stock, in point of fact at least one-third of the 
amount of such increased stock was subscribed for by the officers of 
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fhe bank^ who subsequently issued certiflcates to themselres there- 
for, without paying anything for the same; that this was accomplish- 
ed in the following way and manner, as stated in the answer as 
amended, that is to say: 

"By fictltlous and false entries entered In the bank books and records ttiey 
made a showing of an apparent surplus in the bank's assets for division among 
themselves as holders of the original capital stodî, and went through the form 
of declaring a dlvidend therefrom to themselves, and returning the same to the 
banli: as an alleged payment for their shares of the increased stock, v^hereas no 
money passed, the whole transaction vs-as a mère sham, there was no surplus (the 
bank belng then insolvent),— and ail of which was done with the fraudulent pur- 
pose on the part of said officers of appropriating to themselves a part of the In- 
creased stock wlthout any payment thereofc AU of which was done without the 
knowledge or consent of any of the défendants, none of them having any knowl- 
edge thereof untll after the making of the assessment sued on." 

It is further alleged in the answer that no profits were made by 
the bank after the défendants subscribed for the increased stock, 
and that the dividends which they received, as stated, were paid 
to them ont of the capital which they had paid in; that the officers 
of the bank falsely and fraudulently represented to the défendants, 
at the time of taking their subscriptions and receiving their money, 
that the bank was solvent, that the increase had been lawfully made, 
and that the same had been fully paid in ; that thèse statements were 
false, and known to be false by the officers of the bank when making 
them; that the défendants made their subscriptions and paid in the 
amoimt thereof and took their certiflcates in implicit reliance upon 
such statements; that the défendants had no knowledge of the 
falsity thereof, or of the false entries made as aforesaid, or of the 
alleged illegality of the increase of stock, until after the comptroller 
of the cnrrency made the assessment against the stockholders on 
April 13, 1895, and by the exercise of ordinary care could not hare 
discovered or known the truth; that immediately on discovering the 
facts, after the assessment was made against them, they tendered 
to the plaintifE the amount received by them as dividends as afore- 
said, and offered to deliver up their stock to him, also. To this 
answer a demurrer is interposed. The défendants' counsel do not 
rely upon the false représentations as such of the officers of the bank, 
as a défense, but, in argument, contend solely that the increase of 
capital was void because the whole amount of such increase was not 
in good faith paid in, and that défendants are entitled to invoke such 
fact as a défense to this action against them. 

The only question for considération, therefore, is whether or not 
the alleged fraudulent action of the officers of the bank in figuring 
out an apparent surplus entitling them as holders of the original 
stock to a dividend, and appropriating the same to themselves and 
using it in paying up their quota of the increased stock, rendered 
invalid and void the entire increase. The national banking law (sec- 
tion 5142, Eev. St. 1878), and the amendment of May 1, 1886 (24 
Stat. 18), provide, in effect, that three facts must concur to consti- 
tute a valid increase of the capital stock of a national banking asso- 
ciation : First, a vote of shareholders owning at least two-thirds of 
the original capital; second, the whole amount of the increase must 
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be paid in; third, the comptroller of the currency, by Ms certiflcate 
specifying the amount of increase of sucli capital, must approve 
thereof, and certify to the fact of its i>ayment. The pleadings in 
this case show the requisite vote of shareholders and the requisite 
certiflcate of the comptroller. The case shows, by fair inference 
from the facts pleaded and law necessarily applicable thereto, that 
the bank, by and through its proper ofificers, advised the comptrol- 
ler, among other things, that the increased capital had been duly 
paid in. Acting upon this advice, and such other information as to 
him seemed requisite, the comptroller approved the increase, and 
made the necessary certiflcate that the amount of the increase had 
been duly paid in as part of the capital of the banking association. 
1. If there was nothing else in this case, I would hold that the 
action of the comptroller, as last stated, is conclusive of the ques- 
tion of fact certifled by him, and that the défendants are not at lib- 
erty, in this collatéral proceeding, to open the same. The comptrol- 
ler occupied a position quasi judicial in its character. His finding 
and certification of the fact now in question was an exercise of the 
judicial function, and ought not to be disturbed except upon some 
appropriate direct proceeding to that end. In the case of Casey v. 
Galli, 94 U. S. 673, the receiver of a national banking association 
sought to recover from a stockholder the amount of an assessment 
duly made by the comptroller. The stockholder, among other dé- 
fenses, set up the fact that the banking association was created un- 
der the provisions of the national banking law permitting a state 
bank to be converted into a national bank, and that two-thirds of 
the capital stock never authorized the conversion and never ac- 
cepted the organization certiflcate, as required by the act of congress 
as conditions précèdent to such conversion. Section 18 of the act 
provides that when the comptroller shall give to such association a 
certiflcate under his hand and officiai seal that the provisions of the 
act hâve been complied with, and that it is authorized to commence 
the business of banking under it, the association shall be deemed 
to be a national banking association, the same as if originally organ- 
ized under the act. The suprême court, in passing on the case, says: 

"The plea dénies the regularity of the proceedings in the single particular that 
the owners of two-thirds of the capital stock of the banli did not authorize the 
directors of said bank to convert it into a national banking assodatlon nor to 
aceept an organization certiflcate as such banking association." 

After alluding then to the admission contained in the pleadings 
that the comptroller's certiflcate was duly made, the court says: 

"The plea proposes to go behind the certiflcate and contradict it. This cannot 
be done. The comptroller was clothed with the jurisdiction to décide as to the 
completeness of the organization, and his certiflcate is conclusive upon the sub- 
ject for ail purposes of this litigation. It has the same effect, and for the same 
reason, as his détermination and ordcr with respect to the amount to be coUected 
from such stockholders in the event of the failure of the association. No ques- 
tion can be raised in this collatéral way as to either. In Thatcher v. Bank, 19 
Mich. 196, it is held 'that whether there was any defect in the process of or- 
ganization was a question for the comptroller to décide, and that his certiflcate 
of compliance with the requirements of the act of congress removes any objec- 
tion which might otlierwise hâve been made to the évidence upon which he acted.' 
In this we concur." 



540 76 FEDERAL REPORTER. 

The case of Smelting Co, v. Kemp, 104 U. S. 636, is a leading case 
on the conclusiveness of the findings of executive offlcers of the gov- 
ernment upon matters referable by the law to them. In the opinion 
in the last-mentioned case it is said : 

"In that respect they [offlcers of one of the executive departments] exercise a 
iudicial functlon, and therefore it bas been held in varions instances by thia 
court that their jndgment as to matters of fact properly determinable by them is 
conclusive when brought to notice in a collatéral proceeding. Their judgment 
in such cases is, like that of other spécial tribunals upon matters within thejr 
exclusive jurisdiction, unassailable except by a direct proceeding for its correction 
or amendment." 

To the same effect, also, are the cases of Barden v. Eailroad Co., 
154 U. S. 288, 14 Sup. Ct. 1030, and U. S. v. Winona & St. P. R. Oo., 
15 C. C. A. 96, 67 Fed. 948. 

Applying the principles of the foregoing cases, it seems to me 
clear that the action of the comptroUer of the currency in certifying 
that the whole amount of the increase of stock had been paid in, with 
his approval of the increase, so partakes of the judicial character 
that it cannot be assailed in this proceeding. In reaching this con- 
clusion it must be borne in mind that the particular matter which, 
by the answer, is relied upon as a défense, is, by the act of congress, 
pointedly referred to the comptroller for his flnding and certifica- 
tion. If, therefore, the flnding of any executive offlcer of the gov- 
ernment, in any case, is to be treated as conclusive {except as against 
direct attack), it seems to me his flnding and certificate of this fact 
ought to be. The important and diverse business interests of a 
bank, and the welfare of its stockholders and creditors, demand, in 
my opinion, that a matter of fact so aiïecting each and ail of thèse 
features as the stockholders' relations to the bank, and their lia- 
bility to its creditors, should be fixed, clearly and deflnitely, by some 
décisive authority, and this is what I think congress undertook to do 
in requiring the comptroller of the currency to flnd and certify to 
the fact in question, and as a resuit thereof to give his approval to 
the increase. The foregoing is décisive of the demurrer in this case, 
but as other important and grave questions hâve been argued by 
counsel I will briefly advert to them. 

2. The pleadings, as already seen, show that the défendants re- 
ceived their certificates of stock and became ostensible shareholders 
prior to October 25, 1890. From and after that date, at the latest, 
the bank was held ont to the world as possessing a capital of $250,- 
000, and thèse défendants allowed themselves to be held ont as share- 
holders of the bank, and, under the law, as liable to creditors to the 
extent of the amount of stock held by them. It is a matter of com- 
mon knowledge, and goes without saying, that the double liability 
of shareholders in national banks is relied upon by creditors as se- 
curity for their debts. Relying upon this security, depositors trust- 
ed the bank, and it became indebted to divers persons in such large 
amounts that at least 75 per cent, of the capital stock (besides ail 
the other assets of the bank) is required to pay them. The osten- 
sible relation of the défendants to the bank and its creditors was, 
for flve years, that of shareholders. By their conduct they influ- 
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enced persons to their injury. They ought, therefore, unless some 
controlling principle of law is violated, to be held to the liability 
to which they hâve apparently been subject. But it is said that 
they are net bound because they did net know the facts relied upon 
now as a défense until the failure of the hank, and after the assess- 
ment was made by the eomptroller against them, and because they 
could not, by reason of the fraudulent conduct of the officers of the 
banlî, by the exercise of ordinary care, hâve ascertained such facts 
sooner. I do not think they can be heard to excuse themselves in 
this way. They ought to hâve been more diligent in ascertaining and 
knowing the facts. They had enjoyed ail the privilèges of stock- 
holders in corporations of this state, including the full right of Per- 
sonal examination and insnection of books, papers, and documents. 
They admit that they did, in fact, discover the truth after they were 
called upon to respond to their apparent liability. This admission 
shows that the discovery was not only possible, but that when their 
financial interests required attention they were able to discover the 
facts of the case. In my opinion they ought to hâve seriously con- 
sidered this subject when the financial interests of the bank's credit- 
ors required attention. 
In the case of Upton v. Tribilcock, 91 U. S. 45, it is said: 

"The principle laid down in the charge qt the judge, that one who claims to 
hâve been drawn into a fraudulent purchase must exercise care and vigilance to 
discover the fraud, and must be prompt in repudiating his contract on the ground 
of such fraud, is a sound one. * * * A party must use reasonable diligence 
to aseertain the facts. * • • parties who are shareholders, and claim to be 
relieved on the ground of fraud, must act with the utmost diligence and prompti- 
tude." 

Applying the foregoing principles to the facts before the court in 
that case, the suprême court held as follows: 

"ïo subscribe for stock in a corporation in August, 1870, to rest quietly until 
the year 1873, never mabing any investigation as to the position in which he 
stood until that time, and until after the assignée in bankruptcy had made a de- 
mand upon him, falls very short of what the law requires. * » * it was his 
plain duty to hâve inquired and to hâve ascertained his position long before he 
did." 

To the same effect is the case of Sanger v. Upton, 91 U. S. 64, where 
it is said: 

"She [the shareholder] was estopped from denying her ownership; she could 
not assert her title if there were a profit and deny it if there were a loss." 

No more can thèse défendants be allowed to deny their ownership 
of the stock in question after having taken their certificates, as- 
serted their ownership, and received dividends, in times of prosper- 
ity. They allowed flve years to elapse, and during this period re- 
ceived profits from the conduct of the business of the bank, permitted 
debts to be contracted on the strength of their apparent liability un- 
der the law for their payment, and their only answer now is that 
they could not hâve discovered the alleged fraud by the exercise of 
"ordinary care." Greater care and diligence than this was required 
of them. They are therefore estopped by their own lâches from 
denying the liability now asserted against them. 

3. Again, the ofQcers of the bank, in taking the necessary steps 
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for increasing its stock, acted as the agents and trustées of the par- 
ties interested in such increase. Their acts are the acts of their 
principals, and while they may be held to individual liability to their 
cestuis que trustent for hreaches of their trust, neither they nor their 
principals ought to be heard to assert their own wrong to defeat 
the claims of innocent third parties who acquired rights upon the 
faith of what was apparently done. Under such circumstances the 
equities of creditors are greater than those of defrauded principals 
even, and to permit such principals now to deny their liability would 
defeat the ends of justice and work a légal wrong. OgiMe v. In- 
surance Co., 22 How. 380; Kailway Co. v. McCarthy, 96 U. S. 258; 
Bank v. Hawkins, 18 C. G. A. 78, 71 Fed. 371; Duffleld v. Iron Works, 
64 Mich. 293, 31 N. W. 310. 

4. It is further argued by défendants' counsel that the entire in- 
crease of stock in question was ab initio void, and hence that no 
question of estoppel can arise against the défendants in this case. 
They say it was ultra vires and void because one of the essential 
and statutory requirements was not complied with, namely, "the 
whole amount of the increase was not paid in." They contend that 
the paying in of the whole amount of the increase was a fundamental 
prerequisite to a lawful and valid increase, and that the failure so 
to hâve done, as pleaded by défendants, renders the increase abso- 
lutely void. This argument proceeds entirely upon the alleged want 
of power in the bank. Notwithstanding the views already express- 
ed concerning the conclusiveness of the comptroller's certificate, I 
will briefly consider this view of the case. 

Counsel rely mainly on the cases of Winters v. Armstrong, 37 Fed. 
508, and Delano v. Butler, 118 U. S. 634, 7 Sup. Ct. 44, in the last of 
which the suprême court says: 

"It appears that three things must concur to constitute a valld increase of 
the capital stoclc of a national tenking association: First, that the associa- 
tion, in the mode polnted ont in Its articles and not in excess of the maximum 
provided for by them, shall assent to an increased amount; second, that the 
whole amount of the proposed increase shall be paid in as a i>art of the capital 
of such association; and, third, that the comptroUer of the currency, by his 
certiflcate speclfylng the amount of such increase of capital stock, shall ap- 
prove thereof and certlfy to the fact of its payment." 

This language was used prior to the amended act of May 1, 1886, 
and would necessarily be somewhat modified now, if treating of the 
same subject under the provisions of the amended act; but for ail 
the purposes of the argument ih question this circumstance is imma- 
terial. The argument is that thèse three several requirements are 
expressions of or limitations upon the fundamental power conferred 
upon the bank to increase stock, and that the failure to comply with 
either of thèse requirements, in an attempted increase, renders the 
consummation void for want of fundamental authority therefor. It 
must be conceded at the outset that if the sovereign authority never 
conferred power upon the bank to increase its stock at ail there was 
no valid increase in this case, no valid subscriptions by the défend- 
ants to such increase, and no liability on their part by reason of any 
certiflcates therefor which they may hâve received ; and in such case 
no acquiescence, lâches, or estoppel on the part of the défendants, as 
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subscribers to such stock, can work any liability against tliem. Sco- 
vill V. Thayer, 105 U. S. 143; Implement Co. v. Stevenson, 13 0. C. 
A. 661, 66 Fed. 633. Inquiry must therefore be flrst made as to 
whetber the requirement that the whole amount of thé increase must 
be paid in relates to the abstract power to increase, or to the per- 
formance of that power. 

Section 5142, Rev. St. 1878, provides as follows: 
"Any association formed under tliis title may, by its articles of association, 
provide for an increase of its capital from time to time, as may be deemed ex- 
pédient, subjeet to the limitations of this title. But the maximum of such 
increase to be proyided in the articles of association shall be determlned by 
the comptroller of the currency; and no increase of capital shall be valid 
until the whole amount of such Increase is paid in, and notice thereof has 
been transmitted to the comptroller of the currency, and his certificate ob- 
tained specifying the amount of such increase of the capital stock, with his 
approval thereof, and that it has been duly paid in as part of the capital of 
such association." 

This section was amended by the act of May 1, 1886 (24 Stat 18). 
The flrst section of this amended act reads as follows: 

"That any national banking association may, with the approval of the 
comptroller of the currency, by the vote of shareholders owning two thirds 
of the stock of such association, increase its capital stock. In accordance with 
existing lâws, to any sum approved by said comptroller, notwithstanding the 
limit fixed in Its original articles of association and determined by said comp- 
troller; and no increase of the capital stock of any national banking associa- 
tion elther within or beyond the limlt fixed In Its original articles of associa- 
tion shall be made except in the manner hereln provlded." 

In considering the question of "abstract power," it îs well at the 
outset to clearly understand what is meant by the expression. It is 
said in the case of Bank v. Hawklns, 18 C. C. A. 80, 71 Ped. 370: 

"An act is ultra vires a corporation when it is beyond and outside of the 
scope of the powers eonferred by its founders, when the corporation is with- 
out authority to perform it under any circumstances or for any purpose." 

In other cases it is held, and it is generally so understood, that, 
if any way is provlded by îaw for accomplishlng a desired purpose, 
power in the abstract may be said to exlst for dolng it. 

The statutory provisions above quoted undoubtedly provide some 
way for increasing the capital stock of a national banking associa- 
tion, and certainly authorize the increase under certain circumstances 
and subjeet to certain requirements. They therefore provide "ab- 
stract power," as already deûned, for doing the act. The steps to 
be taken in effecting the increase are ennmerated in the acts, but 
thèse, with the exception of the approval of the comptroller of the 
currency, do not in my opinion concern the question of abstract pow- 
er to do the act, but relate exclusively to the method of performance 
or the exercise of the power granted. ScoviU v. Thayer, supra, was 
an action to recover an unpaid balance due on subscription to in- 
crease stock. According to the laws of Kansas, where the corpora- 
tion there under considération was organized, any corporation might 
increase its stock to any amount not exceeding double its authorized 
capital. After exhausting this power in making one increase which 
fully doubled its authorized capital, the corporation attempted, by 
taking the steps required by Iaw for the lawful increase of stocli, 
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to further increase its capital. The suprême court held that this 
attempted second increase presented a clear case of want of power in 
the abstract, which no acquiescence, lâches, or estoppel could cure. 

Implement Co. v. Stevenson, supra, présents another instance of 
total want of power to make the increase. An attempt was made 
hère to increase stock of a corporation to an amount in excess of 
the statutory limit, and the circuit court of appeals followed the 
doctrine of Scovill v. Thayer, but in the opinion drew a sharp dis- 
tinction between that case and others involving a détective or in- 
formai exercise of the power granted, holding that in the latter case 
a stockholder may estop himself from denying the validity of the 
stock or his liability therefor. 

Veeder v. Mudgett, 95 N. Y. 295, is a case in which the court of 
appeals of New York says: "The abstract power [to increase the 
stock] did exist, and there was a way in which the increase could 
lawfully be made, and the creditors could without fault believe that 
the increase had been lawfully efEected, and the necessary steps had 
been taken," — and holds, notwithstanding failure to comply with 
certain requirements of the statute relating to increase of capital 
stock, that the stockholders, by voting for such increase, acœpting 
their pix)portion of it, and dividends upon it, and by holding it out 
as a component part of the capital, are estopped from denying the 
legality of the increase. 

In Chubb V. Upton, 95 U. S. 665, it appears that the holders of the 
original capital stoclc never authorized the increase, and other such 
irregularities occurred as, between the stockholders and the company, 
might hâve subjected the increase to annulment by a direct pro- 
ceeding; yet the court says: 

"AU this does not alter the fact that there was an attempted altération of 
the Company, nnder the form of law, approved by the attbrney gênerai, with 
an increased capital, in the organization and management of which the de- 
fendant took part; that he paid his money, received his certificate of stock, 
attended meetings, voted, acted as an officer, and, so far as the record shows, 
never repudiated lais position at any time, even to the time of the trial. If 
succeseful, he would hâve shared in its profits. He may hâve been the dupe 
and victim of the actions of others; he may hâve been an accompllce; at ail 
events, he was so far an actor in the aft'air that he cannot escape the consé- 
quences of his position." 

As a resuit of a careful examination of ail the cases bearing on 
this question, I am constrained to hold that the statutes of the 
United States confer the abstract power upon national banking as- 
sociations to increase their capital to such a limit as might be ap- 
proved by the comptroller of the currency, and that this power, as 
such, exists independently of the separate steps required to be taken 
by the shareholders in the exercise of the power; and that any ir- 
regularities, informalities, or defects in the exercise of the gênerai 
power, like that set up as a défense to this action, may be waived 
by the subscriber; and that the défendants in this case, by their 
lâches and conduct, hâve so waived it, and are estopped from avail- 
ing themselves of the irregularity complained of by them. The de- 
murrer must be sustained. 
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GRBBNVILLE SAV. BANK et al. t. LAWRENCE et al. 
(Circuit Court of Appeals, Fourth Circuit. November 10, 1890.) 

No. 166. 

L QOVERNMKNT CONTBACTS— ASSIGHMENTB OF ClXIM— ACCBPTAHCB. 

Under Rev. St. §§ 34T7, 3737, a person havlng a contract with the United 
States cannot transfer or assign any part of the money comlng to him thereun- 
der 80 aa to affect any one but himself , and tlie acceptance by a disburslng agent 
ot tlie United States <rf an wder upon such fond lias no validity against tbird pei»- 
sons. 

t. Samb. 

Where, In a contract for the a?ection of a public building, the United States ré- 
serves tlie right to withhold a part of the money in case the contractor fails t» 
pay claJms for material and labor, the contractor cannot, by an asslgnment of 
moneys so withheld, glve the assignée any standing to partldpate in the fund, 
until ail ]alx>r and material claims bave been paid. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

This was an action by James R. Lawrence against the United 
States to enfopce payment of a balance of |7,601, withheld under a 
contract for building a courthouse and post ofiûce, in favor of per- 
sons who had fumished labor and material. The Greenwood Sav- 
ings Bank and George A. Norwood flied their claims against thia 
fund, which, by order of the circuit court, were disallowed, and they 
appealed. 

James R. Lawrence contracted with the United States to build a courthouse 
and post office at Greenville, S. 0. The building was completed and accepted 
August 2, 1893, and of the contract prlce there remaiaed unpaid $7,601. The 
contract between the United States and Lawrence contalned this stipulatioi: 
"And it is further understood and agreed by and between the parties hereto 
that it shall be a rlght and privilège of the said party of the first part to 
withhold any portion of the sum of money to be paid to said party of the 
second part under the provisions of this contract in the event of the fallure 
of the said party of the second part to promptly make payment to ail persons 
who may supply him with labor and materlais in the prosecution and comple- 
tion of the work herein provlded for." Lawrence failed to pay ail the per- 
sons who supplied him with materials, and thèse unpaid creditors filed their 
claims in the ofHce of the treasurer of the United States to the aggregate 
amount of nearly $10,000. Lawrence made demand on the United States 
for the balance due him, but the treasury department refused to pay him until 
he had adjusted thèse claims for material. The matter then so stood that 
the government would not pay the balance until the material men were set- 
tled with, and Lawrence was unable to pay them because he could not get 
the balance due him. Thereupon Lawrence sued the United States In the 
circuit court of the United States for the district of South Carolina, under the 
act of March 3, 1887. He stated in bis pétition ail the foregoing facts, and 
asked the court to take jurisdlction of the matter. He alleged that some of 
the claims flled in the treasury department were just, and should be paid; 
that some were owlng in part only, and others were unjust, and wholly denied 
by him; and that there were other merltorious claims outstanding arising 
eut of the érection of the building whlch were not included among those filed 
tn the treasury department, and for which some provision should be made If 
the fund was to be distributed among those holding valld claims against him 
arising out of the érection of the building; that it was only upon thèse condl- 
tions that he could recover the sum justly due to him under the construction 
put upon the contract by the offlcers of the United States. He prayed for 
judgment against the United States for $7,601; that the court would, "«? 
v.76F.no.5— 36 
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proper notice, bring into court ail persons having daims of the nature set 
forth In his pétition, reçjulring them to prore their claims before a spécial 
master; and tliat the court would distribute the fund among the claims so 
established, and, if there was any overplus, direct that be paid to him; and 
for other relief. The United States answered, admitting that it withheld 
the sum clalmed in the interest of such persons as had furnished labor and 
materials for the construction of the building, and for no other purpose, and 
that it was. ready to pay the money to such persons as might be found enti- 
tled to receive it; and prayed that the court would, by suitable orders, bring 
the claimants, of the fund into court, and ascertain thelr resï)ective rights, 
and distribute the fund. The court thereupon appolnted a ' spécial master, 
and directèd him to notlfy the claimants, and ascertain the claims and report. 
Upon final hearing the circuit court directèd that certain unpaid claims for 
materials furnished reported by the master, amounting to over $10,000, should 
be paid pro rata'; and that a claim of the Greenville Savings Banlj for $4,- 
098.86, and a claim of G. A. Norwood for $768.64, should be disallowed. 71 
Fed. 228. Thèse two claimants whose claims were disallowed hâve appealed. 

The claim of the Greenrllle Savings Bank arose in tbis way: liawrence did 
not hâve the cash to pay hîs eurreht pay rolls and bills for materials, and 
he arrangea to get advances from the Greenville Savings Bank. He would 
sign an order directing Mr. Ntchols, the disbursing agent of the United States, 
to pay to the bank the next amount coming to him on account of his contract. 
When the necessary vouchers for work done were in proper shape, and Law- 
rence was entltled to a payment, Nichols would sign a check in favor of 
Lawrence, and give it to thé bank. Lawrence would indorse the check to the 
l>ank, and it would get the money. This continued for some six months, until 
on November 6, 1891, Lawrence gave the bank an order for the balance due 
on the completion of the building, on which Nichols wrote: "Accepted. Frank 
Nichols, Disbursing Agent.". By virtue of this paper the bank claims to be 
the assignée of the balance admitted to be due by the United States. It also 
claimed that, as it appears that the money advanced by it was Intended to 
be used and was used by Lawrence In paying labor and material for the con- 
struction of the building, it at least has the same equlty as the material men 
to share in the fund. 

The claim of Norwood arose In this way: One Jenklns borrowed of Nor- 
wood $100, and' as collatéral indorsed to him an order in his favor from Law- 
rence on the Greenville Savings Bank, to be paid out of any surplus of the 
money due on Lawrence's contract, which the bank should collect, remaining 
after paying the bank's claim against Lawrence. Another Item of Norwood's 
claim was an order for $668.64 glven by Lawrence in favor of Wm. E. Springer 
& Co. on the supervising agent of the treasury department, payable out of 
money due on his contract, and which had been indorsed over to Norwood. 

H. J. Haynsworth (of Haynsworth & Parker), for appellants. 
Julius H. Heyward and J. G. Jefiferies (T. L. & W. H. Donaldson, 
on the briefs), for appellees. 

Before GOFF, Circuit Judge, and HUGHES and MORRIS, Dis- 
trict Judges. 

MORRIS, District Judge (after stating the facts). The parties to 
this controversy being ail anxious that some tribunal should assume 
jurisdiction and adjudicate their respective claims, no question of 
jurisdiction, procédure, or right of appeal has been raised, and we 
assume that the case is rightly before us on appeal. The conten- 
tion of the appellants that Lawrence, the contractor, could assign 
and transfer the money coming to him from the United States under 
his contract so as to affect any one but himself cannot be maintained 
in the face of sections 3477 and 3737 of the Revised Statutes; and 
Nichols, who was a mère disbursing agent of the United States, 
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manifestly had no authority to do anytliing but to pay over the 
money wlieii it was due. His acceptance of orders on the fund 
which he expected to disburse was of no validity. U. S. v. Gillis, 
95 U. S. 407; Spofîord v. Kirk, 97 U. S. 484; McKnight t. U. S., 98 U. 
S. 179. And, even without the prohibition of sections 3477 and 3737, 
Lawrence could malœ no assignment which would abrogate the con- 
tract. By the contract the United States reserved the right to 
withhold the payments under it if Lawrence failed to pay promptly 
those who furnished labor or materials. The reason of tliis provi- 
sion is apparent. Against ail buildings except those of the United 
States and the states and the govemmental agencies acting under 
them, by the statutes of nearly ail states, those who furnish labor 
and materials are given liens, but contractors with the United States 
for the érection of its buildings may collect the contract price, and 
let those who hâve furnished the labor and materials go unpaid. 
This gives dishonest or recliless contractors the opportunity to under- 
bid honest ones, and subjects congress to appeals to its generosity 
to make good the losses of those whose labor or materials hâve 
erected public buildings. It is, theref ore, in its own interest, as well 
as in the interest of honest dealing, that stipulations like the one 
in question are inserted in government contracts, and the contractor 
cannot abrogate them. The fund in this case was withheld by the 
treasury department under this stipulation of the contract, as the 
United States allèges in its answer, in the interest of such persons 
as furnished labor and materials used in the construction of said 
building, and for no other purpose, and prays the court to ascertain 
the rights of the claimants of the fund and to distribute it. As the 
correctness of some of the labor and material claims was disputed 
by Lawrence, and he alleged there might be others not flled with 
the treasury department, the court, by appropriate methods, called 
in ail claimants, and required them to prove their claims. Ob- 
viously, as against labor and material claims, the assignées of Law- 
rence could hâve no standing to participate in the fund. It was a 
fund withheld under the stipulation of the contract for a particular 
class of creditors, to which mère assignées of the fund do not belong, 
and the rights of such assignées, if they hâve any, must be postponed 
until the creditors who hâve a spécial equity are paid. 

It is further urged that, as the money advanoed by the bank and 
Mr. Norwood was loaned to be used, and was used, by Lav/rence in 
most part to pay current labor and material claims during the prog- 
ress of the building, they should be subrogated to the rights which 
those persons would hâve had if they had not been paid. The proof 
shows that the loans were made by the baak to Lawrence on his prom- 
issory notes in the ordinary course of business. The amounts 
were put to his crédit, and he drew the money as he chose. He stat 
ed tlie purpose for which he needed the loans, and he agreed to se- 
cure them by securing to the banli, as far as he could, the payments 
he expected from the government. The bank did not pay the labor- 
ers or the material men. Lawrence paid them, and extinguished 
their claims. Tliere was no intention to keep the claims alive for 
the protection of the bank. The bank relied on the expectation of 
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getting the government checks, and Mng paid by Lawrence out of 
them, and not upon any agreement that the labor and material daims 
should be assigned to it. 
In Sheldon on Subrogation it is said (section 240): 

"The doctrine of subrogation is not uplield for the mère straxiger or volun- 
teer who bas paid the debt of another without any assignaient or agreement 
for eubrogation, without being under any légal obligation to make payment, 
and without being compelled to do so for the préservation of any rights or 
property of his own." 

In Insurance Co. v. Middleport, 124 U. S. 534, 8 Sup. Ot. 625, the 
foregoing statement of the law is approved, and the whole subject 
ably discussed by Mr. Justice Miller, and the proposition announced 
that there is no subrogation in favor of one who, being under no 
obligation to do so, furnishes money for the payment of a debt to 
which he is a stranger. Moreover, the doctrine of subrogation 
is of équitable orîgin, and is never allowed to interfère with equal 
equities in third parties growing out of express contract. In 
the présent case the class protected by the contract are those whom 
Lawrence has failed to pay, and it would certainly be contrary to 
that stipulation to allow the claims of those whom he has paid to 
be set up in faror of one who loaned Mm money without any agree- 
ment for substitution or subrogation. We cannot see that the cir- 
cuit court could bave decided otherwise than it did, and the decree 
is afflrmed. 



PEOPLE'S BANK OF GREENVILLE v. AETNA INS. CO. 

(Circuit Court, D. South Carolina. November 7, 1896.) 

Intkrest on Costs — Law dp South Carouna. 

The South Carolina law of 1815 (6 St. at Large, 4), allowing Interest on 
judgments when the cause of action on which judgment Is recovered 
carries lilterest, did not provide for interest on costs, and was not re- 
pealed by the act of 1866 (13 St. at Large, 463), which fixes the rate of 
Interest on "ail money decrees and judgments"; hence, under Rev. St. § 
966, allowing interest on judgments of fédéral courts accordiug to state 
laws, Interest cannot be collected upon a judgment for costs, recovered 
in a fédéral court of that state. Klrk's Adm'r v. RIchbourg's Bx'r, 2 Hlll 
(S. C.) 351, distinguished. 

Teenholm, Ehett & Miller and Julius H. Heyward, for judgment 
creditors. 
CoThran, Wells, Ansel & Cothran, opposed. 

8IM0NT0N, Circuit Judge. At the trial of this case, an action 
at law, the défendant obtained judgment against the plaintiff. This 
judgment, by the law of South Carolina, covered the costs of the 
case, and entitled the défendant to recover them from the plaintiff. 
Code S. C. § 323; Shuford v. Shingler, 30 S. C. 612, 8 S. E. 799. 
Thèse costs are in the nature of damages. Kapp v. Loyns, 13 S. C. 
288. And in them are always included the costs paid by the party 
to his own witnesses. For thèse costs the losing party is in no 
sensé liable until and because he has lost his case. The défendant 
accordingly entered up his judgment against the plaintiff for the 
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costs, taxed by the clerk of tliis court in the sum of $1,461.15, on tlie 
llth day of October, 1895. A writ of error was sued out by plaintifl, 
and the cause was heard in the circuit court of appeals (20 C. C. A. 
630, 74 Fed. 507), which affirmed the judgment below. The plaintifE, 
on 13th day of June, 1896, paid to the clerk the amount thus taxed, 
and asks that the judgment be satisfled. This défendant déclines 
to do, unless the sum of |38.22 more be paid to him. This sum is 
the interest on the aggregate of the amount paid by défendant to 
its witnesses, calculated from the day judgment was entered to the 
day when the money was paid on the judgment. This amount for 
interest has been deposited with the clerk pending the décision 
upon this point made by défendant, which the plaintifl contravenes. 
The question is, can interest be calculated on a judgment for costs 
only? 
The law of this court is f ound in section 966, Rev. St. U. S. : 

"Sec. 966. Interest sball be allowed on ail judgments In civil causes, recov- 
ered in a circuit or district court, and may be levled by the marshal under 
proeess of exécution issued tliereon, in ail cases wliere, by the law of the state 
in which such court is held, interest may be levled uuder proeess of exécu- 
tion on judgments reeovered in the courts of such state; and it shall be cal- 
culated from the date of the judgment, at such rate as is allowed by law on 
judgments reeovered in the courts of such state." 

This section has been commented on and thus construed: 

"When, by the law of a state, the judgment of a court carries a certain 
rate of interest until paid, the same rate of interest is to be allowed in the 
circuit and district courts of the United States." Perkins v. Foumiquet, 14 
How. 313; National Bank v. Méchantes' Nat. Banii, 94 U. S. 439. 

At common law, judgments do not carry costs. This is a création 
of statute. Trenholm t. Bumpfield, 3 Rich. Law, 376; Ohurch v. 
Washington, Id. 380. Under the law of South Carolina, interest 
was allowed on judgments in ail cases in which the cause of action 
upon which the judgment was reeovered carried interest. 6 St. at 
Large (A. D. 1815) p. 4; Thomas v. Wilson, 3 McCord, 166. Under 
this statute, costs, not being a part of the cause of action, did not 
carry interest, and, in the entry of judgment and issuance of exécu- 
tion, interest was collected on the verdict only, and not on costs. 
This continued to be the law until 1866. In that year (13 St. at 
Large, 463) this language was used : "In ail money decrees and judg- 
ments of courts enrolled or entered, * * * the légal interest 
shall be at the rate of seven per centum per annum." Has this 
changed the law so as to make interest chargeable on ail judgments, 
irrespective of the nature of the cause of action? If this is a repeal 
of the law theretofore existing, it must be repealed by necessary im- 
plication. U. S. V. Gear, 3 How. 120; Chew Heong v. U. S., 112 
U. S. 536, 5 Sup. et. 255. It does not profess to repeal that or any 
other law. The provision quoted occurs in an act to repeal the 
usury law of the state. The section of which it is a part déclares 
what interest shall be charged in the absence of contract. It san 
readily mean that, on ail judgments and decrees which by law bear 
interest, the rate shall be seven per cent. With this construction, 
the provision of both acts can exist without conflict, and the latter 
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act, therefore, does not repeal the fonner by necessary implication. 
Eailroad Co. v. Harmon's Adm'r, 147 U. S. 671, 13 Sup. Ct. 557. 

There is one case in the South. Carolina Eeports which bears on 
this question, — Kirk's Adm'rs v. Richbourg's Ex'r, 2 Hill (S. 0.) 
351. This is the whole report of the case : 

"Under the aets of 1815 (pages 34 and 45), provlding for the collection of 
,'nterest on judgments in ail cases where the original cause of action bears 
mterest, Interest shall be collected on- that; but, if an appeal shall be taken 
end dismissed or withdrawn, interest shall be allowed, not merely on the 
original cause of action, but on the entire judgment, made up of principal, In- 
terest, and costs; or, if the original cause of action shall not bear interest, 
stlU interest shall be allowed on the entire judgment." 

It will be noted that the reason for the charge of interest on the 
judgment in this case is an appeal dismissed or abandoned, and that 
it opérâtes as a penalty pro falso clamore. This being so, it can- 
not apply to any cases in this court. Section 1010, Eev. St. U. S., 
and Sup. Ct. Rule 23, subd. 2 (3 Sup. Ct. xiii.), provide that, In 
cases before the appellate court deserving this judicial condemna- 
tion, the court can aflSx a percentage of damages. This takes the 
place of any state législation or practice. As the case at bar has 
been to the appellate court, and cornes back without any such action, 
this court cannât impose any penalty, or adopt the course pursued 
by the state court. The défendant is not entitled to interest on his 
judgment for costs. 



TEXAS & P. ET. OO. V. EBEDBR. 

(Circuit Court of Appeals, Fitth Circuit Angust 4, 1896.) 

No. 484. 

1. ASSIONMENT OF EkHOR— WaITEB. 

An assignment of error is walved by the fallure of plalntiff In error to 
refer to It in his brlef. 
a. LrvK-STOCK Transpoetation— Injuby to Pbrson in Chabgb. 

In an action for injuries to one In charge of live stock during transportatlon, 
the contract for which provided that such person should remain In the caboose 
car while the train was in motion, it Is proper to refuse a peremptory instruc- 
tion based on the theory that he was bound to remain in the caboose whether 
or not the train was in motion. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

The language of the brief of plaintifif in error on page 3, to which 
référence is made in the opinion, was: "The following are the er- 
rors assigned and urged: Second assigned error," etc.; no réf- 
érence to the flrst assigned error being made. 

On January 28, 1895, Alexander Reeder instituted this suit in the district 
court of Marion county, Tex., agalnst the Texas & Pacific Railway Company. 
The pétition alleged as foUows: "That the défendant is a corporation engaged 
In the transportatlon of passengers, goods, and property, Including live stock, 
as a common carrier of same, on its certain railroad, owned and operated by 
défendant, a portion of which extends from Texarliana, Texas, to Longvlew, 
Texas; and défendant was so engaged in the opération of sald railroad and 
portion of same above referred to, as such common carrier, on, to wit, the 223 
day ^f October, 1894, when the iujury to plalntiff herein complalned of oc- 
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«urred." "The plaintiff, having a few days before started from ScottsvlUe, 
Kansas, for Houston, Texas, with a car load of herses and cows, reached 
Texarkana, Texas, with the same in safety and in good condition, reasonable 
care liaving up to that time been exercised by the employés of the varions 
rallroads over which sald car had been transported to that point. That at sald 
point the car containing said horses and cows was talîen in charge by the 
défendant, for the purpose of transporting same over défendants said Une 
of railroad from Texarkana to Longview; and that plaintiff, in accordance 
with the custom theretofore pursued by him, it being the usual and customary 
manner under the circumstances, continued to remain with said horses and 
cows in the car occupied by them while the same was being transported from 
Texarkana to Longview, with the knowledge and consent of défendant." 
"That the engineer and employés of défendant, who were operating said 
train of which said car formed a part, failed to exercise reasonable care and 
diligence in the handling of sald train after it left Texarkana, Texas, and 
did on many occasions before the same reached Longview siibject the cars 
in which the plaintiff was riding, with said horses and cows as aforesaid, to 
jerks and jolts and shocks, and of great and unnecessary violence, whereby 
said stock in plaintiff's charge were repeatedly thrown from their feet upon the 
floor of the car in which they were being transported; and defendant's said 
employés did persist In such reckless and unnecessary violence in the opéra- 
tion of said train notwithstanding that they were aware of plaintiff being in 
sald car with said horses and cows, and notwithstanding his repeated protest 
against such unnecessary violence on the part of said employés, and notwith- 
standing hls repeated requests to them to exercise greater care. That on one 
occasion, and Just before said train reached Longview, the car in which plain- 
tiff was riding as aforesaid was so violently jerked as to cause ail or nearly 
ail of sald horses and cows in said car to be thrown from their feet upon the 
floor of same; and that, while plaintiff was engagea In trying to get them 
upon their feet again, sald car was subjected to another Jolt and jar of ex- 
traordinary severity, and of a far more violent character than any which had 
preceded it, the sa,me having been eaused by the engineer in charge of said 
train starting or stopping or moving the same, or a portion of same, with un- 
necessary abruptness and violence. That, when last-mentioned jolt occurred, 
plaintiff was standing with his feet securely braced, for the purpose of guard- 
ing against any sudden movement of the car, but that the jolt last referred 
to was one of extraordinary severity; and, when it occurred, plaintiff grasped 
an iron bar or hand hold fastened to the car, and was swung around upon 
the same with such force and violence as to tear his right arm from the 
socket, and to dislocate the same, and to inflict upon him bodily injuries 
otherwise of a most serious and permanent character, notwithstanding the 
précaution taken by plaintiff to prevent his being thrown from his feet, 
whereby he was injured in person as aforesaid, without fault or négligence 
on his part, but through and on account of the négligence and carelessness of 
the défendant company, its agents and employés, as aforesaid." "And plain- 
tiff allèges that, when said accident occurred, he was riding in said car on a 
drover's pass, with the knowledge, acquiescence, and consent of défendant 
as aforesaid, and for whieh défendant had received a valuable considération." 
"The plaintiff's arm bas been almost entirely rendered useless by reason of 
said accident, and plaintiff's c'apacity to eam a living has been greatly im- 
paired on account thereof, and that he has been subjected to great physical 
pain and suffering and mental anguish on account thereof, to his damage 
in the sum of ten thousand dollars." 

The cause was removed to the United States circuit court for the Eastern 
district of Texas. The Texas & Pacific Railway Company answered by gên- 
erai demurrer and gênerai déniai, and specially pleaded that, if Reeder was 
Injured as alleged, it was on account of his own contributory négligence in 
riding in a stock car with the stock, instead of riding in the caboose, and in 
trying to lift up some of his cattle whieh were down in the stock car. while 
the car was in motion. The railway company turther pleaded that Reeder 
assumed the risk of riding in the stock car instead of in the caboose, and that, 
under the rules of the railway company, Reeder was required to ride in the 
caboose; that he was notified and advlsed by the opéra tives and condtictor 
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of sald train of said rules; and that he refused to ride in the caboose, and 
got In tlie stock car, with his stock, of bis own volition, and over the protest 
of the railway company; and that, if Reeder had ridden in the caboose, he 
would not hâve been hurt. The "iive-stock contraet" under which Reeder and 
his stock were being transported imposed upon Reeder the rlsk and expense 
of feeding and otherwise caring for the stock; and the contraet provided that 
the person in charge of the live stock should remain In the caboose car at- 
tached to the train, whiie the same was in motion. 

On the trial before the judge and a jury, there was a confllct of évidence. 
The trial judge charged the jury, inter alia, as follows: "If you believe from 
the évidence that the plaintlff. Alexander Reeder, was rlding in the stock car 
in which his horses and cattie and goods were being transported qver the 
defendant's road; and that whiie -the train was stationary, his cattie being 
down, and needed his attention, he at the time, in a prudent and carefui man- 
ner, attempted or did give the horses and cattie the attention or assistance 
which they needed; and that the plaintlff was injured at that time by a sud- 
den and unusual hard jerk or jolt or bumplng of the cars in which he was 
rlding, through and by the négligence of the défendant company or its oper- 
atives,— you will find for the plaintlff, and assess actual damages as bereln- 
after instructed. If, however, you believe from the évidence that at the 
time the plaintlff was hurt, that the train upon which he was rlding was in 
motion, at tlie time he was giving the horses and cattie the assistance which 
they needed, the plaintlff would not be entltled to recover, and you wlU flnd 
for the défendant." The jury returned a verdict in favor of Reeder for 
?1.500. 

The assignments of error are as follows: "(1) The court erred In allowlng 
the déposition of the plaintlff, Alexander Reeder, to be read in évidence over 
the objection of the défendant, because the plaintlff was présent in court at 
the time, and afterwards testified In person. (2) The court erred in refuslng 
to charge the jury as requested by the défendant, as follows: 'Upon the law 
and the facts in thls case, the plaintlff cannot recover, and you are instructed 
to return a verdict for the défendant,'— because the plaintlff' assumed the risk, 
and by riding in the stock car Instead of the caboose, which he was invlted 
to ride In, and which was prepared for his transportatlon, and in which he 
would not hâve been hurt, was gullty of contributory négligence, and, upon 
ail the évidence, he was not entltled to recover. (3) The court erred in Its 
main charge to the jury, as follows: 'If you believe from the évidence that 
the plaintlff, Alexander Reeder, was rlding in the stock car in which his 
horses and cattie and goods were being transported over the defendant's 
road, and that whlie the train was stationary, his cattie being down, and 
needed his attention, he at that time, in a prudent and carefui manner, at- 
tempted or did give the horses and cattie the attention or assistance which 
they needed, and that the plaintlff was injured at that time by a sudden and 
unusual hard jerk or jolt or bumping of the car in which he was riding, 
through and by the négligence of the défendant company or its operatives, 
you will find for plaintlff,' — because It was not qualifled by the doctrine of 
assumed rlsk and contributory négligence of tlie plaintlff in riding in the stock 
car Instead of the caboose, which was a safer position, and where he would 
not hâve been hurt. (4) The court erred in refuslng to give spécial charge 
No. 2, requested by the défendant, as follows: 'If you flnd from the évidence 
that the plaintlff would not hâve been hurt if he liad ridden in the caboose 
Instead of the stock car, you will find for the défendant,'— because the ca- 
boose was the proper car for the plalntiff to ride in, and where he was invited 
to ride by the operatives of the défendant, and where his drover's pass re- 
qnired him to ride, and where he would not hâve been hurt if he had done so. 
(ô) The court erred in refuslng to give the thlrd spécial charge requested by 
the défendant, as follows: 'If you find from the évidence that the plalntiff, 
Alexander Reeder, rode in the stock car with his cattie and goods, and that a 
caboche was attached to said train, and the conductor or operatives of sald 
train invlted the plalntiff to ride in said caboose, and that the caboose was a 
safer place to ride in than the stock car, you will flnd for the défendant com- 
pany,'— bocause if the plaintlff voluntarily or for his own convenience rode 
in thpi stock car, when a caboose was provided for him, he thereby oontributed 
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to hls own Injury, and assumed ail risk, In taklng the more dangerous position 
In the stock car, whlch was proved by the uncontroverted évidence in the 
case. (6) The court erred in refuslng to give the fourth spécial charge as re- 
quested by the défendant, as follows: 'I£ you find from the évidence that the 
caboose was a saf er place to ride in than the stock car, and the plaintiff knew 
It, or could hâve known it by the use of ordlnary diligence, the plaintiff cannot 
recover, and you wlU find for défendant company,'— beeause it was established 
by the undisputed évidence that the caboose was a safer place, and the plain- 
tiff was requested by the operatives to ride in the caboose, and he was guilty 
of contributory négligence by ridlng In the stock car." 

T. J. Preeman, for plaintiff in error. 

Pressley K. Ewing and L. S. Scliluter, for défendant in error. 

Before McCORMICK, Circuit Judge, and SPEEE ajid PAR- 
LANGrE, District Judges. 

PAKLAJSfGE, District Judge (after stating tlie case as above), 
I take it to be clear that plaintiflE in error has abandoned the as- 
signment of error No. 1. The language of the brief for plaintiff 
in error (page 3) can hâve no other meaning. See American Fibre 
Chamois Co. v. Buckskin Fibre Co., 18 C. C. A. 662, 72 Fed. 508. 

Assignment of error No. 2, which addresses itself to the refusai 
of the trial judge to direct a verdict in favor of the railway com- 
pany, is without force. The reason given for asking a peremptory 
instruction shows that the requeat was based upon the erroneous 
theory that Eeeder was bound to remain constantly in the caboose, 
without regard to the fact whether the train was in motion or not. 
It is, of course, évident that, if Reeder had ridden in the caboose 
during the whole trip, the particular accident which befell him 
would not hâve happened; but, under the contract, he had the 
right to care for his stock, and the only restriction which the Com- 
pany placed upon his actions in that respect was that he should 
not attend to the stock while the train was in motion. This case 
was clearly not one in which it would hâve been proper for the 
trial judge to hâve directed a verdict. There was a conflict of évi- 
dence, and suiBcient testimony, if believed by the jury, to sustain a 
verdict in favor of Reeder. The credibility of witnesses is matter 
for the jury. 

AU the other assignments of error are, in the same manner as 
assignment of error No. 2, open to the fatal objection that they 
assume that Reeder had no right to leave the caboose; whereas, 
if the car was stationary, and his cattle needed attention, and he 
proceeded to care for them in a prudent manner, and he was then 
injured by the fault of the railway company, there is nothing in the 
law or in the contract to prevent him f rom recovering. 

The charge of the trial judge stated the issues and the law fairly 
and clearly. The question of fact was left to the jury, as it should 
hâve been. There is no error in the case, and, for the foregoing 
reasons, I concur in the judgment of the court aflSrming the judg- 
ment of the lower court. 
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DONALD V. SCOTT. 
" Ex parte GONZALBS. 

(Circuit Court, D. South Carolina. December 2, 1895.) 

1. Intoxicating Liquors— South Carolina Dispbnsaby Law. 

• oection 21 of the South Carolina dispensary law, providing for the crim- 
Inal punishment of any one who, by himself or with others, keeps a club 
or other place where liquors are received or kept for use, barter, or sale 
as a beverage, bas no application to a social club, some of whose members, 
individually, keep at the club house liquors for their own Personal use. 

3. Same— Violation of Injunction— Pkacb Officbrs. 

Where constables, going to make an illégal seizure of liquors, in pre- 
tended exécution of the South Carolina dispensary law, and in violation 
of an injunction, were accompanied by municipal police oflcers, who acted 
inerely as peace offlcers, without taking any part in the seizure, hcld, that 
such police ofBcers were not guilty of any violation of the injunction. 

3. Same. 

Where a chief dispenser, under the South Carolina dispensary law, in 
the discharge of duties prescrlbed by the law, received from certain con-, 
stables liquors seized by them in violation of an injunction, and merely 
retained them awaiting a demand therefor, MU, that he was not guilty 
of any violation of the injunction. 

4. Same— ACTS of Constablbs. 

Where constables, acting in pretended exécution of the South Carolina 
dispensary law, seized packages of liquor labeled and marked as the prl- 
vate property of an individual, with previous positive information that 
they were his property, Md that, such seizure being in violation of a pre- 
vious injunction, it was no défense or excuse that the liquors were seized 
In a clubroojn, where they were kept by the owner for hls personal use. 

This was a pétition flled by N. Q. Gonzales in the case of James 
Donald against J. M. Scott and otliers, praying for an attachment 
against certain police officers, constables, and the chief dispenser 
of the state of South Carolina for alleged contempt by violating 
an injunction. 

H. G. Patton, for plaintifif. 
Wm. A. Barber, for respondents. 

SmONTON, Circuit Judge. This case cornes up by way of péti- 
tion in the main cause. The pétition, in substance, sets forth that 
the petitioner, some time after the order and injunction in this 
case, purchased from a merchant in Statesville, N. C, a package of 
whisky, and imported it into this state by the Southern Express 
Company; that the whisky was bought and imported and intended 
for his own personal use and consumption, in no way for sale, bar- 
ter, or exchange; that he is a bachelor, living in rooms, and, hav- 
ing no conrenient home, he is a member of the Columbia Club; 
that, using his privilèges as a member, he placed thia package in one 
of the clubrooms, in the care of the steward, and, after using a part 
of it for himself, he was converting the remainder into what is 
known as "cherry bounce," to be used by himself; that, while it 
was 80 in this room of the club, the respondents, on or about the 
17th of August last, seized and carried it away, notwithstanding 
that the labels and marks on the packages showed that its con- 
tents were the product of and imported from another state into thia 
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state by means of a common carrier, that tlie petitioner was the 
importer, and that th.e whisky was for his own use and consump- 
tion; that the petitioner is the editor of the newspaper called the 
"State," published in Columbia, a fact well known to the public, aad 
is in no wise engaged in or concerned with the selling of spirituous 
liquors. Upon the flling of the pétition the rule was issued caJl- 
ing upon the respondents to show cause why they be not attached 
for disobedience of the order of this court. 

Two of the respondents — ^Morehead and Strickland — are police- 
men of the city of Columbia. In their return they say that, under 
the instructions of the city council and of the mayor of Columbia, 
they obey ail réquisitions made upon them by state constables who 
are charged with the dnty of enforcing the dispensary law, to the 
estent of accompanying them, and of seeing that the peace is pre- 
served; that this was their position at the time of the seizure com- 
plained of ; that they knew that their co-respondents had a search 
warrant; that they had no part of duty in the seizure. The other 
respondents — J. T. Speed, S. G. La Far, and A. T. Davis — are state 
constables; J. T. Speed being a chief constable. In their return, 
after interposing a formai défense denying the validity of the or- 
der of injunction, and the right of the petitioner to the protection 
thereof, as he was not a party in the main cause, and disclaiming 
any attempt or désire to violate the order of this court, they pro- 
ceed to state the facts connected with the case: That they had been 
informed that whisky was stored in the clubroom of the Columbia 
Club; that persons habitually resorted to thèse rooms for the pur- 
pose of drinking; that one of them, — S. G. La Far, — on this infor- 
mation, applied for and obtained a search warrant f rom Trial Jus- 
tice Troy; that they executed the warrant by entering the rooms 
of the clubs; that they found rooms contained billiard and pool 
tables, and another room in which was a bar counter, bar flxtures, 
sideboard, and ail appliances usually kept in a bar room; they 
found four bottles of whisky under the counter of the bar, and with- 
in the bar béer bottles on ice; that they found a large case, con- 
taining small compartments, locked, and in many of thèse compart- 
ments were bottles, — one or more quart and pint bottles; that in 
a small room they found three kegs of cherry bounce, one marked 
in the name of the petitioner, and two in the name of A. E. Gon- 
zales; that, acting under the law, they took possession of ail the 
liquor found, made an inventory of the same, and delivered them 
to F. M. Mixson, chief dispenser. F. M. Mixson, in his return, 
takes the same formai objection as his co-respondents, the con- 
stables, and then goes on to say that he admits the delivery to him 
of the package of liquor marked in the name of petitioner; that 
this delivery was made to him as state commissioner, under the 
dispensary law of South Carolina; that he reeeived it in the dis- 
charge of his duty; that no demand has ever been made upon him 
for the package, and that he has never refused to deliver it to the 
rightful owner. 

Ordinarily, the only questions which arise in cases of this char- 
acter are: Was the liquor seized the property of the petitioner? 
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Did he himself împort it from another state, t>r a foreîgn country, 
for his own personal use and consumption, and not for the purpose 
of sale, barter, or exchange? Did the person making the seizure 
know, or haye reason to know, that ail this was so? But the return 
of the officers making the seizure déclares that this liquor was 
found in a place which was an habituai drinking resort, kept and 
used as a bar room, and designed to violate the law of the state, — 
one of the places declared by law to be a common nuisance. The 
natural inference was that the petitioner was contributing to thèse 
purposes. At ail events, if this aspect of the case be true, this 
court, in the exercise of its discrétion, would not interfère, but 
would leave the petitioner to seek his remedy at law. For this rea- 
son the case was referred under instructions to take ail the testi- 
mony bearing upon it. This testimony has been reported, after 
having been taken with the aid of counsel, has been made the sub- 
ject of exhaustive and able argument, and has been carefully con- 
sidered. Thèse facts hâve been established beyond controversy ; 
indeed, there is no conflict as to them: The petitioner purchased 
this package of liquor in North Carolina. He imported it into this 
state through a common carrier. He purchased and imported it 
solely for his own use and consumption. He is not, and never was, 
engaged in the liquor trafBc. His well-known position as a lead- 
ing editor in Oolumbia forbids such an idea. The package was 
plainly marked in his name, disclosed the fact of its purchase, im- 
portation, and Personal use. Labels on the package, showing ail 
thèse, could not hâve escaped observation. TJnder ordînary circum- 
stances, he has established his right to the protection of the order 
of this court. The right to import under the Interstate commerce 
law would be idle, indeed, if the subject-matter imported were not 
protected when it reached its destination. As it is protected in 
its importation solely because it is imported for personal use only, 
it will be protected so long as this personal use continues. If any 
attempt be made to dispose of or use it in violation of the police 
laws of the state, this protection ceases. No law in South Carolina 
forbids the use of intoxicating liquors. The dispensary act, the 
last utterance of the législative will on this subject, not only per- 
mits, but encourages, the free use of alcoholic beverages. The 
whole act is directed to promote this sale by the state, and every 
provision is made for putting its use within easy réach of ail citi> 
zens of the state. Convenient localities are selected for this pur- 
pose. The tastes, means, and préférence of the people of every class 
and condition are ail consulted, as well in the equality of the liquor 
furnished as in the size of the packages in which it is sold. The 
sale within the state except by some offlcer or agent of the state is 
forbidden. In this prohibition is included every possible device 
which is a sale in ail but name. The question, therefore, which 
contrôla this case is, was this package found in a place and under 
circumstances which justify its seizure? The answer to this ques- 
tion dépends upon the purposes and character of the Oolumbia 
Club. In every city in every civilized country men engaged in 
occupations which engross a large portion of their time, as well as 
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nien of leisure, haye found it as convenient as it is necessary to 
àave a place where they can meet their friends and associâtes out- 
side of the whirl of business, during tlieir liours of rest. Th.ese 
places of resort are usually called clubs. Their cbief features are 
social and intellectual. They are conflned to no spécial class. In 
the larger cities thèse are clubs for every class, and in some cities 
for both sexes. There are clubs of literary men, university clubs, 
clubs for laboring men, actors' clubs, athletic clubs, young men's 
clubs, such as the Young Men's Christiaa Association, and others 
of like character. Their purposes are relaxation from worls^ social 
converse, and social amusement. The habits of the country induce 
some of thèse clubs to furnish facilities for indulgence in a social 
glass, if one should désire it. As one of the purposes of a club is a 
means of introducing one's friends from abroad to one's friends at 
home, and as the practice is universal to invite participation in a 
glass of wine or spirits, many think a club would be déficient in 
one form of civility which did not furnish means for this also. 
This, however, is a mère incident to, and not an essential feature 
of, a club. Very many clubs do not furnish drinking facilities. 
Ail well-appointed clubs hâve a reading room, with current daily, 
weekly, and monthly publications, writing rooms for use of corre- 
spondents, parlors for entertaining guests, rooms for games not for- 
bidden by law. They furnish to men who are not with their family 
a substitute for the comforts and life of home. They enable others 
who cannot conveniently entertain their friends at home to do so 
comfortably at the club. Their use can be — doubtless is — ^very 
often abused. In gênerai, they exert a great and wholesome influ- 
ence. The testimony develops the fact that the Columbia Club 
was founded for thèse purpose by gentlemen of character, respon- 
sibility, and standing in Columbia. Its club list in évidence pré- 
sents names, universally respected, of gentlemen engaged in almost 
every department of business. Before the passage of the dispen- 
sary law, the club a^orded to its members and guests opportunities 
for drinking wine or spirits. No guest, however, could be admitted 
who resided in Columbia, and no guest could be admitted beyond a 
limited period. When the dispensary law was passed, the club at 
once obeyed it, and ceased to own or dispense or any wise to sup- 
ply liquors forbidden by the act. It had rigidly adhered to this 
except during the period between that décision of the suprême court 
which deelared the act unconstitutional, and the subséquent déci- 
sion of the same court reversing that décision. After this second 
décision, the rule abstaining from ownership and sale and distri- 
bution of liquors was again rigidly enforced. The club has no 
interest or concern or ownership in any liquor. Individual mem- 
bers of the club did hâve at the club, for their own personal use 
and convenience, a small supply of Ijquor. This was the practice 
of a part only of the members of the club. Each one of thèse kept 
his package in locked réceptacles, or which he had the key; and 
no one could use such bottles except at the request or with the 
consent of its owner. The évidence taken in this case discloses the 
fact that very much, if not ail, of this liquor came from the state 
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dispensary. The bottles found under the counter ail belonged to 
indivldual members of the club, and had just corne from the dis- 
pensary. Mr. Mixson, the chief commissioner of the dispensary, 
testifies that he repeatedly sold whisky to club members, and knew 
that it was delivered at the club. He evidently thought them dé- 
sirable customers, encouraged the introduction of his fine liquors 
into the club, and manifestly was of the opinion that neither their 
purchase of this liquor nor its use by them at the club was in 
violation of law. This action upon the part of this public ofHcer, 
occupying the position and enjoying the intelligence of Mr. Mixson, 
goes far to contradict the idea that the club was a common nui- 
sance in the eye of the law. 

It has been earnestly insisted that the Columbia Club comes with- 
in the provision of sections 21 and 22 of the dispensary law. Sec- 
tion 21 has no application to this case. It punishes oriminally any 
one who, by himself or with others, keeps a club or other place 
wheie liquors are received or kept for use, barter, or sale as a bev- 
erage. It has no further application. But the proof is clear that 
the club has no connection whatever with the keeping, dispensing, 
distributing, fumishing, giving away, or selling of liquors, directly 
or indirectly, and that it is neither within the letter nor spirit of 
the mischief against which this act is directed. It is difflcult to 
see by what motive this raid on the club was actuated. The excuse 
given by the constables, or some of them, that one man or another 
asked why they raided blind tigers and brothels and did not raid 
the Columbia Club, and that, therefore, they raided the club, con- 
ceals some undisclosed motive. Be this as it may, in this case 
and in this jurisdiction the raid on the club cannot be noticed ex- 
cept so far as it bears upon the complaint of the pétition, and may 
excuse the action of the respondents. From that point of view 
alone has it been discussed. 

It appears, therefore, that the police offlcers went to this place 
on that occasion simply as peace offlcers, and that they took no part 
in the seizure. In their return they unnecessarily go out of their 
way to diseuss other matters connected with the merits of the case 
and their co-respondents. It has somewhat the appearance of an 
excuse, which amounts to self-accusation. But it will be unno- 
ticed. Let the rule be discharged as to them. 

The return of P. M. Mixson shows that he received this package 
from the constables under the provisions of the dispensary law. 
This law gives him no control over the constables. He is not re- 
sponsible for their seizure, and he seems to hâve aeted within the 
lines of his duty holding the package awaiting a demand for it. 
Let the package of the petitioner be retumed to him. When this is 
done, the rule as to F. M. Mixson will be discharged. 

The respondents J. T. Speed, A. T. Davis, and S. G. La Far, in 
taking possession of this package, labeled and marked as it was, 
and with the positive information that it was the private property 
of the petitioner, violât ed the injunction and disobeyed the order 
of this court. The fact that the package was seized with this no- 
tice and information is alone to be considered. That it was seized 
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in a rooin of the Oolumbia Club cannot either excuse or add to their 
offense. The seizures which. hâve been heretofore brought to the 
attention of the court bave been made while the packages were in 
transit, or before the owners had reduced them into complète pos- 
session. This is the flrst case in which complaint is made a sei- 
zure some time after the arrivai of a package, and while it was in 
complète possession of the owner. It is not difiScult to understand 
how some persons would imagine that this made an important dif- 
férence. This will be taken into considération, 

At the hearing, the attorney gênerai being in court, his assistant, 
who represented the respondents, gave positive assurance that his 
office had instructed the constables to obey the order and injunction 
strictly; that of his own knowledge there was an honest appréhen- 
sion on their part that the seizure was of contraband whisky, not pro- 
tected by the order. As has been said, we can only discuss. The sei- 
zure of this package, the offense to the club, and any invasion of ita 
rights, cannot corne within the supervision of this court. Taking 
everything into considération, it is ordered that the marshal take 
into his custody the respondents J. T. Speed, S. G. La Par, and A. 
T. Davis, and that, upon the payment of ail the costs of this case 
and the delivery of the package to the petitioner, they be dis- 
charged, and go hence without day. 
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Ex parte GONZALES et al 

(Circuit Court, D. South Carolina. December 2, 1895.)f 

Intoxicating LiQtroHs— Intebstatk Commerce— Statb Police Laws. 

Llquors Imported by a common carrier from another Btate, for the Personal 
use of the importer, are under the protection of the Interstate commerce law 
only 80 long as such personal use continues, and such protection ceases If 
the llquors are glven to another; and in such case they immediately become 
subject to the police laws of the state. 

This was a pétition by A. E. and W. E. Gonzales, in the case of 
James Donald against J. M. Scott and others, praying for the deliv- 
ery to them of certain packages of liquors seized by the offlcers un- 
der the dispensary act 

H. C, Patton, for petitioners. 
Wm. A. Barber, for respondents. 

SIMONTON, Circuit Judge. This case was heard at the same 
time with that of Mr. N. G. Gonzales, and, in gênerai, présents the 
same features. There were two kegs marked in the name of A. E. 
Gonzales, with labels showing that they were imported from North 
Carolina by Mr. A. E. Gonzales, for his own personal use, by a com- 
mon carrier. Mr. A. E. Gonzales, in his évidence, shows thèse facta 
to be true; but'he adds that he had given one of the barrels to his 
brother, W. E. Gonzales. In the opinion just flled (76 Ped. 554), 
It has been shown that liquor imported from another state, or from 
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a f oreign country, for the personal use of the importer, is protected by 
the Interstate commerce law, and that this protection is contioued 
over the importation after its arrivai, so long as this personal use 
and consumption continues. If, however, this personal use and 
consumption cease, the protection ceases also. In the présent case^ 
Mr. A. E. Gonzales imported for his own use two packages. One 
continued in his own use and for his own consumption. The other 
did not. He gave it away. The police law of this state forbids 
this. Indeed, if packages could be imported by any one for his 
own use, and, after arrivai, could be given to others, there could be 
no limit to the number so imported by one person, or to that of the 
récipients after they were imported. The protection of the inter- 
state commerce law is a personal privilège. It cannot be transferred 
to another person, and give to him the protection given to the im- 
porter, only because he actually imported the goods. The package 
belonging to A. E. Gonzales is in the possession of the respondent 
P. M. Mixson. Let him deliver it to the owner. After such deliv- 
ery, this rule will be discharged. The other package, that now own- 
ed by Mr. W. B. Gonzales, bas been withdrawn from the jurisdiction 
of this court. 



UNITED STATES ex rel. TAYLOR v. CLAEK. 

(District Court, D. Alaska. March 30, 1896.) 

1. Information in Disbakment. 

In disbarment proceedings, based upon a criminal conviction of the attor- 
ney, the information mUst set ont the offense of which the attomey was 
convicted. 

8. CONVrCTION OF MiSDEMEANOR. 

Where the conviction is of a misdemeanor, the ofCense must be one in- 
volving moral turpitude, as provided by section 1047, p. 691, HiU's Code, 
and the information must so aver. FoUowing State v. Bannon (Or.) 42 Pae. 
869. 
8. Defectivb Inpormation. 

Although courts possess the inhérent power to purge the bar, an order of 
disbarment, rendered upon an information which is fatally defective, will 
be set aside. 
(Syllabus by the Court.) 

This was a pétition to vacate an otder of disbarment. 

Burton E. Bennett, U, S. Atty. 
Willoughby Clark, in pro. per. 

DELAJNEY, District Judge. This is an application on the part 
of the défendant to vacate an order of disbarment entered against 
him ih November, 1892. The application is supported by a major- 
ity of the résident members of the bar, who hâve signed a pétition 
to the court in the defendant's behalf. The proceedings in disbar- 
ment were instituted on the motion of the court, and were com- 
menced by an information flled on the 23d day of IJfovember, 1892. 
Tbe information charges that the défendant, being an attomey of 
this court, had theretofore been indicted, tried, and convicted of 
larceny "s a bailee, by appropriating to his own use certain lawful 
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money of the United States, belonging to another, wUch had come 
i-ito the hands of the défendant as bailee. The infonnation further 
States that after such conviction he was punished by a fine of |60. 
Upon this information an order of perpétuai disbarment was en- 
tered against the défendant on the 23d day of November, 1892. The 
proceedings in the criminal trial are, of course, not subject to re- 
view, and this inquiry must be directed to the disbarment proœed- 
ings only.. In pursuing the inquiry, however, the Criminal Statutes 
of Oregon must necessarily pass under considération so far as they 
relate to the offense upon which the order of disbarment is ground- 
ed. By thèse statutes (Hill's Code, p. 913, § 1771) it is provided that 
any bailee who wrongfully converts to his own use the money or 
property of another, delivered or intrusted to his care or control, 
shall be deemed guilty of larceny, and punished accordingly. The 
offense hère stated is generally called "embezzlement," and was not 
known at common law. Its flrst appearance is in St. 21 Hen. Vni. 
0. 7, which makes the conversion of property of a master by a serv- 
ant embezzlement. This statute haâ undergone an immense amount 
of législative patchwork, both in England and this country, until 
flnally the offense of conversion or embezzlement by a bailee has 
been evolved which the Code of Oregon déclares to be larceny, and 
punishable as such. The Code continues in principle the grades 
of larceny known at common law as grand and petit, and makes 
the former a felony and the latter a misdemeanor, Hill's Code, 
p. 910, § 1763. From the punishment stated in the information to 
hâve been inflicted on the défendant in the criminal trial, the con- 
viction, laid as the ground of disbarment, appears to hâve been of the 
lesser offense of misdemeanor. 

The disbarment proceedings were brought under paragraph I, § 
1047, p. 691, Hill's Code, which provides that an attorney may be 
susx)ended or removed "upon his being convicted of any felony, or of 
a misdemeanor involving moral turpitude." It is patent upon the 
face of this statute that, while conviction of any felony will author- 
ize disbarment, conviction of any misdemeanor will not. In the 
cas£ of a misdemeanor, it must be one involving moral turpitude, 
and the information to disbar must so state. Moral turpitude is 
a material ingrédient, if not the gravamen, of the misdemeanor of 
which the attorney must hâve been convicted before he can be dis- 
barred under the paragraph of the statute cited, and an information 
in disbarment proceedings, which fails to set out that the convic- 
tion relied upon to disbar was a felony, or a misdemeanor involv- 
ing moral turpitude, is fatally defective. The raies of pleading, 
both civil and criminal, are to this effect. The most critical exam- 
ination of the information in this case fails to disclose any such aver- 
ment, and, consequently, no valid order or judgment can be based 
upon it. This question is not now an open one in this court, as 
this construction has been placed upon the paragraph mentioned 
by the suprême court of Oregon in the case of State v. Bannon, 
reported in 42 Pac. 869. In that case the information for disbar- 
ment as filed by the attorney gênerai alleged thàt the défendant 
Bannon, an attorney of that court, was indicted, tried, and convicted 
v.76p.no.5— 36 
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in the district court of the United States far thé district of Oregon 
of the crime of conspiracy in conf ederating and combining with oth- 
ers to commit an offense against the United States by unlawfully 
aiding and abetting the landing of Chinese laborers not lawfully 
entitled to enter therein. After citation served, the défendant ap- 
peared, and demnrred to the information on the gronnd that it did 
not state that the crime of which he was convicted was a felony, 
or a misdemeanor involving moral turpitude. The court sustained 
the demurrer in the following language: 

"The information charges the défendant with having been convicted of a 
misdemeanor, but does not state that any moral turpitude was involved In 
the unlawful agreement, or in any act of the conspirators resulting therefrom. 
It Is not every misdemeanor that authorizes the suspension or removal of an 
attorney, but only those that involve moral turpitude. Thls is a material 
averment in pleading the conviction of a misdemeanor, ■wlthout vi^hich the in- 
formation fails to state a cause sufflcient to give this court jurisdiction, and 
hence the demurrer must be sustained." Id. 

It is proper to state hère that this décision was rendered on the 
23d day of December last, and therefore the judge presiding in this 
court at the time of the disbarment proceedings could not hâve had 
the beneflt of it. The décision, however, disposes of this case. 

In addition to the provisions of the act of congresa of May 17, 
1884, extending the laws of Oregon to this district, the rule is now 
universal in the United States courts that the décisions of the court 
of last resort in any state upon the statute law of such state will 
be followed by the fédéral courts; and, while this application is 
addressed to the discrétion of the court, and is in the nature of an 
appeal for clemency, upon the record in the disbarment proceed- 
ings, and under the Oregon case above cited, there is no room for 
the exercise of any discrétion whatever. The law détermines the 
matter. The order of disbarment is void coram non judice, and 
the petitioner is entitled to hâve it vacated as a matter of légal right. 

The court does not désire to intimate what course might hâve been 
pursued were the matter of disbarment now hère in the flrst in- 
stance, nor what conclusions might hâve been reached if this ap- 
plication were open to the exercise of a discrétion, further than to 
remark that transactions, on the part of attorneys, of the charac- 
ter of those alleged against this défendant in the criminal trial, 
cannot be tolerated. Independent of any statutory provisions, and 
without any criminal conviction, courts possess the inhérent power 
to purge the bar of members who are guilty of unprofessional con- 
duct, or who are so devoid of moral character as to render them un- 
flt to participate in the administration of justice; and this court 
will not hesitate to use that power without fear or favor, should 
occasion demand it. It is hoped, however, that no case of this 
character will ever again arise in this court. Attorneys should 
never forget that the profession of the law is the noblest one to 
which the intellect of man has ever devoted itself. And I trust 
the gentlemen of the bar, who are hère to aid the court in laying the 
foundations of the légal jurisprudence of this new country, will set 
for themselves a high standard of professional conduct, and that 
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ail will, to some degree, at least, seeK to emulate the examples set 
by the illustrions men of the profession whose naines now comprise 
a long and brilliant list in the history of the bar of England and 
the United States, and whose liyes hâve shed imperishable luster 
upon the profession of the law wherever the English tongue is 
spoken. They who follow their lights eannot go astray. For rea- 
sons of law stated, the order of disbarment is set aside. 



SCOTT V. LITTLE et al. 

(District Court, S. D. New York. October 31, 1896.) 

Bankbuptcy— AvoiDiNG Bankrupt's Dbkd— Two Years' Limitation— Kenun- 
ciATiON OF TiTLE— Section 5057. 

The banknipt, in 1875, several years before his bankruptcy, made and 
recorded a deed to his son-ln-law to whom he was indebted, and Informed 
him of the fact; to whieh no dissent was theu expressed. The grantee did 
not receive or see the deed until several years afterwards, some two or 
three months before the bankruptcy in 1878, when finding an objectionable 
assumption clause, he sought to hâve it remedied, whieh was not done. 
Within a year or two after the bankruptcy, the assignée was Informed of 
ail the facts, and died some years after without taking any action in re- 
gard to the deed under whieh the défendant then claimed title. Long after- 
wards a new assignée was appointed, who in 1896 brought this suit in 
equity to hâve the deed deelared void as a cloud on the assignee's title 
after the grantee and his assigns had been many years in possession: Held, 
that there was no sufflcient évidence of any renunciation of title by the 
grantee before the bankruptcy, and that this action was barred by the two- 
years limitation of Bection 5057, Eev. St. 

This was a suit by William F. Scott, as assignée in bEinkniptcy 
of James Boyle, against Andrew Little, Eleventh Ward Bank, Henry 
Steers, and others. The cause was heard on a motion for an injunc- 
tion. 

William Ford Upson and Wager Swayne, for complainant 
Abner C. Thomas, for défendant Little. 

BROWN, District Judge. A motion is made in the above cause 
for an injunction against the défendants as grantees and mortgagees 
of two lots of land on Mangin street, whieh were conveyed on No- 
vember 1, 1873, by deed from the bankrapt James Boyle and his 
wife to the défendant Little and recorded on the same day in the 
register's office. Boyle was adjudicated a bankrupt on April 29, 
1878. On the 13ih of July, 1878, an assignment was made of ail 
his property to John Nikla, as assignée in bankruptcy. The as- 
signée died in 188-, and recently the complainant Scott was ap- 
pointed as new assignée, and the présent action was commenced to 
set aside the deed of 1873 as a nullity and cloud on the title to the 
two lots, on the contention that the conveyance was made to Lit- 
tle without his knowledge; that he never accepted the deed prier to 
the bankruptcy, but refused to accept it; that the title never vested 
in him ; and that the other défendants are not bona fide purchasers 
or mortgagees. 
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For the défense it is contended that aside from ail other questions 
the action is barred by section 5057 of the Kevised Statutes limiting 
such claims to two years after knowledge of the f acts by the assignée 
in bankruptcy. In reply it is urged that the deed was refused and re- 
jected by the défendant Little until after the bankruptcy; and that 
consequently the présent claim of Little and his privies is not a 
claim or assertion of any right existing at the time of the bank- 
ruptcy, but is an adverse claim set up for the flrst time after the 
title to the lots had, by reason of Little's rejection of the deed, vested 
in the assignée, i. e., a kind of claim to which, it is contended, Sec. 
5057 does not apply. 

It is certain that very shortly after the bankruptcy, the défendant 
Little did claim title under the deed of 1873; and that in the ex- 
amination of the bankrupt and of Mr, Little in 1879, ail the im- 
portant facts on which the oomplainant now relies were brought 
out, and must hare been known to Mr. Nikla, the assignée, at that 
time, as well as to the principal creditors. No steps were taken for 
more than two years after the knowledge of thèse facts to dispute 
the title claimed by Mr. Little under the deed of 1873. I do not 
consider it at ail free from doubt whether the décisions of the Su- 
prême Court would not require such a claim to be contested within 
two years after knowledge of the facts, though the assertion of the 
claim were flrst made after the bankruptcy, in whatever form the 
contest might be made, whether in the form of declaring the deed 
void for fraud, or void for want of delivery and acceptance, and 
hence a cloud on the title as hère contended. Jenkins v. Bank, 106 
U. S. 571, 2 Sup. et. 1; Avery v. Oleary, 132 U. S. 604, 10 Sup. Ot. 220. 

There is no question, however, that though the deed may not bave 
been known to Little at the time it was executed and recorded in 
1873, yet if he assented to the transfer of title and asserted any 
claim to it before the banliruptcy in April, 1878, the assignée was 
bound to commence suit contesting the claim within two years 
after knowledge of the facts or be barred by section 5057. The rec- 
ords of the proceedings in bankruptcy and the record of the subsé- 
quent suit brought in the State Suprême Court, upon which the 
complainant in this case relies, seem to me to show plainly that the 
défendant Little did claim title to the lots under the deed in ques- 
tion before the bankruptcy, although he objected to one clause in 
the deed which made him assume the payment of the existing mort- 
gages on the premises. The papers submitted as a part of the com- 
plainant's case show that Boyle was the father-in-law of the défend- 
ant Little, and was indebted to him for money loaned at various 
times. Before the deed was executed Boyle told the défendant Lit- 
tle that he proposed to transfer the property to him, and the de- 
fendant saw a notice of the record of the deed. No objection was 
at that time made to the transfer. Additional moneys were after- 
wards loaned by the défendant Little to Boyle before his bankruptcy, 
reaching in ail, it would seem, nearly or quite the value of the lots 
over the existing mortgages. Under such circumstances, Little's 
assent to the transfer of title would ordinarily be presumed, and 
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his additional loans would be presumed to hâve been made on tlie 
f aith of the title. 

In January or February, 1878, some two months at least prier to 
the bankruptcy, the deed was sent to the défendant Little, who, 
shortly after observing the clause requiring him to pay the mort- 
gagees, objected to this clause, and took the deed to the lawyer who 
drew it, stating his objection, and leaving the deed with him for 
the purpose of having that clause corrected. No change in it, how- 
ever, was made; and afterwards, when the défendant called upon 
the lawyer for the deed, the latter refused to deliver it until some 
charges of his own were paid, which the défendant declined to pay. 
The lawyer afterwards died, and then the deed could not be found. 

I do not find in thèse facts any such renunciation of title to the 
premises by Little as the complainant allèges. A refusai to accept 
a title altogether, because it is incumbered by an assumption of 
mortgages inserted in the deed, is a very différent thing from a mère 
objection to such a clause contained in the deed, and the conséquent 
leaving of the deed with the lawj'er who drew it, with the intent to 
get that clause erased. I flnd no évidence that he ever rejected 
the title, as a security to him, which I hâve no doubt was intended, 
or that he ever rejected the deed as a whole or refused to accept 
title under it. 

The flndings of the Court in the suit in the State Court, to which 
référence is made, do not sustain the complainant's contention; al- 
though the form of judgment entered goes much beyond those flnd- 
ings, and as it seems to me, contradicts the facts, and embodies irre- 
concilable conclusions. 

The judgment of the trial Court in the State Court suit was re- 
versed on appeal, because the right of action, if any, was vested in 
the assignée in bankruptcy. Any such right of action in his behalf, 
however, to set aside the deed as fraudulent, was long since barred 
by Sec. .5057; and the same bar extends to any similar action brought 
by creditors thereafter. Glenny v. Langdon, 98 U. S. 20; Trimble 
V. Woodhead, 102 U. S. 647; Moyer v. Dewey, 103 U. S. 301; Pearsall 
V. Smith, 149 U. S. 231, 13 Sup. Ct. 833. 

Taking the facts altogether, it seems to me necessary under the 
construction given by the Suprême Court to section 5057, to hold a 
case like the présent governed by that provision ; and on this ground 
I must deny the application for an injunction, without référence to 
the further gênerai nile that a person ont of iwssession cannot main- 
tain a bill in equity to remove a cloud upon the title, but must re- 
sort to his action of ejectment. Frost v. Spitley, 121 U. S. 552- 
556, 7 Sup. Ct. 1129, and the other cases there oited. 
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UNITED STATES T. HALL. 

(District Court, S. D, New York. November 11, 1896.) 

Cbiminal L^w— Indictment— Embkzzling Lettkes— Sec. 5467, Rev. St.— Con- 

VEYANCB BY MaIL— VARIANCE— WhEN ImMATBRIAL. 

On an Indictment agalnst the défendant, who was employed as a clerk 
in a brancli post office, for embezzling a mailed letter and its contents, 
each of the three counts averred tliat ttie letter was "intended to be de- 
livered by a letter carrier." The first two counts were under the first 
branch of section 5467, of the Revised Statutes; the third count was under 
the last clause of that section. The évidence showed that the letter was a 
decoy letter addressed to a flctitious person at a flctitious place of de- 
livery, and was not intended or expected to be delivered as addressed; 
but that it was intended to be handled and forwarded by the défendant 
in accordance wlth his usual duties in the post office : Eeld: (1) That this 
was sufficlent to show an intended "eonveyance by mail" so as to be 
within the Jurisdiction of the postal authorities, but that in the absence 
of any other averment on that point in the two flrst counts than that the 
letter was "intended to be delivered by a letter carrier," the latter aver- 
ment was material and must be proved as laid; and this averment being 
disproved bythe évidence, the verdict could not stand upon those counts; 
(2) that in the third count, under the last clause of section 5467, this aver- 
ment was DOt material, and being no ingrédient in the offense, nor matter 
of identification of the letter, this averment should be treated as surplu.s- 
age, and the verdict stand on the third count. 

This was an indictment against William R. Hall for embezzling 
a letter from the mails. The case was heard on a motion in 
arrest of judgment and for a new trial. 

Wallace Macfarlane, U. S. Dist. Atty., and Jason Hinman, Asst. 
U. S. Atty. 
James R. Angel and Arthur C. Butts, for défendant. 

BROWN, District Judge. A motion is made in arrest of judg- 
ment and for a new trial after a verdict of gailty found upon trial 
of the défendant on an indictment containing three counts, under 
section 5467 of the Revised Statutes, for embezzling a letter from 
the mail and stealing its contents. 

The évidence showed that the Government détectives prepared a 
spécial delivery letter designed as a test or decoy letter, contain- 
ing marked bills, and delivered it bearing a spécial delivery stamp 
to the night clerk in charge of Branch Station F, of the Post 
OfiSce in this City. The défendant was not a letter-carrier, but a 
clerk employed at that offlce, whose duty it was to take charge of 
spécial delivery letters, enter them in a book kept for that pur- 
pose, and then place them in course of transmission. The letter 
in question was addressed to Mrs. Susan Metcalf, a flctitious per- 
son, at 346 E. 24th Street, New York City, a flctitious number. 
The letter was placed by the night clerk with other letters upon 
the table where such letters were usually placed, and the défend- 
ant entering the office not long after, took this letter, along with 
the others on the same table, removed them to his desk, and prop- 
erly entered the other letters, but did not enter this letter. On 
leaving the office not long after, the omission to enter the letter 
having been observed, he was arrested, and the money contents of 
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the letter, marked and identifled by the ofScers, were found upon 
his person. The olficers testified upon cross-examination that the 
address was a flctitious one ; that the letter was designed as a test 
letter, and that they "did not Intend that the letter should be de- 
livered to Mrs. Susan Metcalf, or to that address," and that "it 
could not be delivered to that person at that address." 

1. The ûrst two counts of the indictment are under the flrst part 
of section 5467, and after describing the letter, they aver that the 
letter had been intrusted to the défendant and had corne Into his 
possession in his capacity as clerk employed in the postal service, 
and by virtue of his office and employment, and that "the letter was 
intended to be delivered by a letter-carrier." The third count was 
based upon the last clause of section 5467, and averred that the 
défendant feloniously stole the contents of said letter (describing 
it), and that the letter "was intended to be delivered by a letter 
carrier and had not been delivered to the party to whom the same 
was directed." In neither of the counts is there any other aver- 
ment with regard to any intended conveyance of the letter by mail. 
At the close of the Government's case, the counsel for the prisoner 
moved that a verdict of acquittai be entered on the ground that the 
offense was not proved as laid in the indictment. The motion was 
denied, with leave to renew in case of a verdict of guilty, by mo 
tion in arrest of judgment, and for a new trial. 

If it was essential for the Grovernment to prove that the letter 
in question "was intended to be delivered by a letter carrier" in 
order to entitle it to a conviction on one of the three counts, the 
motion should be granted; both because there was not sufScient 
évidence to support that averment, and because the case was sub 
mitted to the jury without proper instructions on that subject, pro- 
vided a flnding of the jury on that point was material. There is 
certainly grave doubt upon the évidence whether the letter was 
in any event designed to leave Station F; that is, whether it was 
not intended to be intercepted before it left Station F or came into 
the hands of any letter-carrier had it been properly entered by the 
défendant in the book of spécial deliveries. In the two counts un- 
der the flrst part of section 5467, it is necessary, as held in the 
Suprême Court in the case of Goode v. U, S., 159 U. S. 665, 668, 
16 Sup. et. 136, 137, to aver that the letter was intended (a) to 
be conveyed by mail; or (b) carried or delivered by any mail car- 
rier, letter carrier, or other person, and so on; or (c) forwarded 
through or delivered from any post office or branch post office, etc. 
If some one of thèse circumstances be necessary to be averred, then 
there must be either direct or circumstantial évidence from which 
the jury can find or rightly infer this intent, except in so far as 
the necessary évidence is supplied by the following section. Sec- 
tion 5468 déclares that a deposit in the post office or branch post 
office is évidence that the letter was "intended to be conveyed by 
mail." It does not, however, déclare that this shall be évidence 
that it was to be delivered by a letter carrier or forwarded, etc. 
Evidently it could not do so; for thousands of letters are deposited 
for delivery to the persons addressed who hâve boxes rented to 
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them in the same post office building, in which cases there is no 
delivery by letter carrier, and no forwarding, and none is intended. 
In aîl such cases tliere is, however, a "conveyance by mail," a con- 
dition suflQciently satisfled by any handling of a deposlted letter 
by the postal authorities, or any use of any part of tbe machinery 
of the Post Office, in putting the letter in course of transmission, 
though the letter may not go eut of the building, or out of the 
room in which it is deposited. 

This indictment, however, is not framed upon the "conveying" 
clause of section 5467, but upon the averment that the letter was 
"intended to be delivered by a letter-carrier." As the Government 
chose this as one of the several necessary averments in the ârst 
two connts, drawn upon the flrst part of section 5467, I think it 
is bound by the particular clause on which those indictments are 
drawn, and that the verdict can not stand upon those counts. 

2. The last clause of section 5467, upon which the third count is 
framed, does not require either of the above named averments, 
That clause déclares that "any such person" (that is, any such 
post-office employé), "who shall steal any of the things aforesaid" 
(that is, the contents) "out of any letter" (not any such letter), "pack- 
age, bag, or mail of letters, which shall hâve corne into his posses- 
sion, either in the regular course of his officiai duties, or in any 
other manner whatever, and provided the same shall not hâve been 
delivered to the party to whom it is directed," shall be punishable, 
etc. 

No doubt the letter referred to must be one intended to be "con- 
veyed by mail" within the sensé of those words, as above deflned 
(U. S. V. Wight, 38 Fed. 106, 108); and such was the intent in this 
case; for the letter deposited was intended to corne, as it did 
corne, offlcially into the hands of the défendant, and to be put in 
course of transmission, according to its address. To that extent 
the évidence clearly goes; and no averments beyond that are nec- 
essary, except such as the indictment contains. The averment of 
the third count that this letter was "intended to be delivered by a 
letter carrier," is surplusage. Such an intent is not one of the in- 
grédients or conditions of the statutory offense. It has no bearing 
on the defendant's acts; and it has no more connection with the 
oflence described, than any other private intention, or private mo- 
tive of the writer of the letter could hâve had. It seems to me, 
therefore, to be immaterial, and surplusage. In some cases un- 
necessary averments in regard to the description of the article 
stolen bave been held to constitute a fatal variance when the proof 
contradicted the particulars averred; because the particular de- 
scription was a part of the identity of the article. 1 do not think 
the averment in the présent case can fairly be said to be of that 
character. In the case of Montgomery v. U. S., 162 U. S. 410, 16 Sup. 
et. 797, the indictments were very similar; in the third count the 
averment was that the letter was "to be conveyed by mail, and to be 
delivered to the persons addressed." The proof s showed that it was 
the intention of the Grovernment offlcers who deposited the letters 
to withdraw them from the mails in case they were not stolen be- 
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fore they reached the persons addressed. It was held that tliere 
was no variance, and the exception taken on the ground of a fatal 
variance was overruled. Whatever doubts might otherwise be en- 
tertained, I think that case requires me to overrule the présent 
motion as respects the last count in this indictment; and as the 
transaction was a single transaction, the third count is sufflcient 
to sustain the verdict; and the motion is therefore overruled. 



ROGERS T. AETNA INS. CO. 

SAME V. HOME INS. CO. 

(District Court, S. D. New York. Novemt)er 5, 1896.) 

1 Marine Insurance— Intoxication. 

Incompetency of the master Is not establlshed as a défense agaiast a 
claim of loss on a marine pollcy by proof of a single Instance of more or 
less intoxication, where prevlous good character and eompetency are estab- 
lisbed. 

8. TowERS PoijIct — Date of Loss — Computation dp Time. 

On limitation of suit to one year from the date of the loss In an action 
on a "Towers policy" insnring agalnst llability to other vessels for négli- 
gent collision, where the policy requires the establishment of the loss by 
suit in behalf of the other vessel, the tlme does not begln to run until the 
adjudication of liabillty for loss; to which 60 days required for submit- 
ting proofs is added. The requlrement that "suit be prosecuted*' is satis- 
fled by a joint suit in which the Uabllity can be lawfuUy adjudged; and 
thls is not changed by the fact that the défendants require a severance; 
nor should tlme be computed during which the common attomey of Insur- 
ers and insured is endeavoring to brlng about a compromise of the claim 
with the concurrent action of each. 

Thèse were suits in admiralty by Robert Rogers against the 
Aetna Insurance Company and the Home Insurance Company upon 
policies of marine Insurance. 

Hyland & Zabriskie and G. M. Hough, for libellant 
Stewart & Macklin, for respondents. 

BROWN, District Judge. In Pebruary, 1891, policies were is- 
eued by the above companies, covering what is known as "Tower's 
Liability" upon the harbor tugboat F. W. Devoe; that is, an agree- 
ment to indemnify the owner against any loss arising out of any 
accidait caused by collision or stranding to any other vessel or ves- 
sels, or their cargoes, for which the tug or its owners may be legally 
liable. In June following, a yacht was run down by the tug and 
destroyed, and two lives were lost in the accident. Upon claims to 
damage being presented against the owner, he oommenoed proceed- 
ings in admiralty for the limitation of his liability upon a pétition 
filed on June 30, 1891, wherein he denied any négligence on the part 
of the Devoe, and claimed that if négligence was found, his liabil- 
ity might be limited to the value of the tug. Answers were flled 
to the pétition, the cause was heard, and a final decree made finding 
négligence in the tug, but without the privity of the owner, and di- 
recting that his liability be limited. The amount of the respective 
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claims was adjusted between the parties without further litigatîon, 
and on tlie 29th of Jime, 1892, a ûnal decree fixing tlie liabilities 
and directing distribution was entered. Tbe tug had been pre- 
viously sold under the order of the court for $4,025, and tbat amount 
less the cost of the proceeding was distributed among the various 
claimants for damages through the collision, pm-suant to the decree. 

On the day following the collision, notice was given by the libel- 
lant to the défendant companies. Soon afterwards he was referred 
by the représentatives of the Aetna Insurance Company to Cai'pen- 
ter & Mosher, who had generally acted as counsel for both the de- 
fendant companies in admiralty matters, and the limitation of lia- 
bility proceedings were thenceforward conducted by them, with the 
knowledge of the companies' agents. In various conversations, 
however, it would seem that the représentatives of both companies 
had expressed the opinion that nothing should be paid under thèse 
policies, because they alleged that the accident was brought about 
through the incompetency and drunkenness of the pilot who was in 
charge of the tug at the time of the accident. 

After the ascertainment of the amount of the loss and the order 
of distribution on the 29th of June, 1892, Mr. Mosher, as the évi- 
dence indicatee,- had conversations from time to time with the repré- 
sentatives of the défendant companies with a view to procuring pay- 
ment to the libellant. The absence of the Vice Président of the 
Home Insurance Company in Europe seems to bave prevented what 
Mr. Mosher regarded as any final décision in the matter nntil the 
return of the Vice Président in the spring of 1893, when he must 
hâve understood that further efforts at an adjustment were useless. 
Carpenter & Mosher regarded themselves as acting for both parties 
in the previous litigatîon, and therefore considered it improper for 
them to assume the prosecution of any suit against the compauy 
upon the policies. They accordingly gave the papers in the ease to 
the libellant on or about May 22, 1893. The libellant thereupon im- 
mediately went to his présent proctors, who as soon as possible 
proeured and served formai proofs of loss, on June 30, 1893. There- 
upon the libellant was notified of the défendants' positive refusai 
to pay, and on July 7, 1893, a libel was consequently filed against 
both companies. On October 28th, exceptions were filed to the 
joinder of both défendants in one libel; and the exception being 
sustained, the libellant was allowed to discontinue as to the Home 
Insurance Company, and a separate libel against that company was 
thereafter filed on November 17, 1893. 

In the answers the defences set up are: 

(1) The drunkenness and incompetency of the pilot in charge. 

(2) That the suit was not commenced "within twelve months after 
the loss." 

(3) That the loss arose through "want of ordinary care and skill." 
1. The terms of the présent policy are the same as in the case 

of Egbert v. Insurance Co., recently adjudged in this court (71 Fed. 
739) j and the construction applied there must be applied laere, as 
respects the "want of ordinary care and skill," and the requirement 
of a compétent master and pilot. If the pilot was not a compe- 
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tent person of "ôrdinary care and skill," tlie defence should be sus- 
tained under that clause of the policy. 

The pilot in charge in this case had been duly licensed. That is 
at least presumptive évidence of his competency. There is no en- 
dence in the case showing any want of gênerai qualifications, or 
that he was lacking in ôrdinary care and skill, except on this spé- 
cifie occasion. No complaints had ever before been made to the 
owners in regard to him. It is not shown that he was addicted to 
the use of liquor; his previous good habits are fully testified to. 
The owner had no notice, or any reason to suppose, that the pilot 
was not in every way qualified for his post. There was no want 
of ôrdinary care and skill on the part of the owner in selecting him; 
and there is no proof that he was not a man of ôrdinary judgment, 
care and skill. Thèse facts cover the fuU scope that can be given 
to the clause as to "ôrdinary care and skill," and the defence on this 
head is not sustained. 

2. The Insurance in this case did not cover any direct damage to 
the tug herself , but only such liability to other vessels or cargo as 
the tug might be subjected to through collision or stranding. In 
cases, therefore, where any dispute arises as to who is to blâme for 
the accident, it is impossible to détermine whether there is any loss 
at ail until that question has been adjudicated, and the amount of 
the loss ascertained. Thèse policies, moreover, expressly provided 
that the company "shall not be liable unless the liability of the tug 
for the loss or damage is determined by a suit at law, or otherwise as 
the company may elect." Another clause provides that ail claims 
under the policy shall be void "unless prosecuted within twelve 
months from the date of the losa" Unless, therefore, the company 
elect to admit the fact of loss, a suit is necessary to settle that pre- 
liminary question; and under thèse policies the "date of the loss" can 
only be the date when the company admits the fact of loss, or when 
it is judicially determined, which in this case was June 22, 1893, to 
which, within the adjudications, is to be added 60 days for proofs of 
loss, which would bring the suit against the Aetna Company within 
the time limit. The joint suit against the Aetna and Home Compa- 
nies, begun on July 9, 1893, though subject to légal exception, if the 
défendants chose to avail thernselves of the exception, was, in my 
opinion, sufflcient to satisfy the demands of the policies; for there- 
by "the daim was prosecuted by suit" as required. The suit showed 
the détermination of the libellant to prosecute hia claim, and this 
answered ail the reasonable purposes of the clause in question. The 
exceptionable joinder was not harmful to either company; the suit 
could hâve gone on without practical inconvenience to either com- 
pany, and at a saving in costs, had no exception been taken to the 
joinder. Insurance Co. v. Boykin, 12 Wall. 433. The Home Com- 
pany, however, excepted to the joinder as it had a right to do, and 
the exception being technically valid, was allowed. Had this excep- 
tion been taken promptly, the new libel would naturally hâve been 
filed before the expiration of the 60 days. But though the flrst libel 
was filed and process served on the 7th of July, the exception was not 
served until the 28th of October, after the 60 days had expired. The 
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libellant, vvithin three days, moved to amend, whici. was brougM to 
a speedy hearing, and the new libel was flled against the Home In- 
surance Company on the 21st of November, 1893. The warranty of 
the policy is, I think, satisfied by the commencement and prosecution 
of a suit in good f aith against the company. The clause is not a war- 
ranty agaiast any mistake in practice. In substance, the présent 
suit is a mère continuation of the former ; and there is no substantial 
reason for making any distinction as respects the liability of the two 
companies. 

Independently of the above considérations, however, the défendants 
ought to be deemed estopped from Computing any time against the 
libellant during which negotiations were pending and expectations 
of a compromise held out by the défendants. Steel y. Insurance Oo., 
2 0. 0. A. 463, 51 Fed. 715, I regard it as certain, both from Mr. 
Carpenter's testimony, and from other circumstances in proof, that 
the proceedings for limitation of liability were regarded as prosecuted 
in the interest of the Insurance companies as well as of the libellant. 
That suit tended directly to diminish the amount of the claim that 
could be made under the policy. The agents of the Aetna Company 
recommended the libellant to go to Carpenter & Mosher, and in that 
proceeding I regard them, in fact, as representing both interests. 
The decree in limitation of liability was for an amount considerably 
less than the amount insured by the policies. 

The proofs on this subject are not complète, owing to the death of 
Mr. Moshêr, since thèse transactions. He had the principal manage- 
ment of the business, and it was not until May, 1893, that he told Mr. 
Rogers that suit would hâve to be commenced against the companies. 
From Mr. Mosher's known character for promptness, energy, and 
faithfulness in the service of his clients, I cannot believe that a defi- 
nite answer to Mr. Bogers' repeated inquiries would hâve been so long 
postponed had not the subject been kept until then under ad^'isement 
in the conférences between the représentatives of the company and 
Carpenter & Mosher as their counsel. 

When it is determined, as I must find, under the proofs and the 
proper construction of the policies, that the charges of incompetency 
or drunkenness of the pilot are not sustained as a légal defence, there 
is no longer any equity in the position taken by the companies. This 
was originally their only suggestion of a defence; and their relations 
to Carpenter & Mosher in aU the proceedings seem to me to hâve been 
such as to preclude them from raising any question as to the lapse of 
time. 

The libellant is, therefore, entitled to decrees, with costs. 
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WBLLMAN et al. v. MORSB et al. 
(Circuit Court of Appeals, First Circuit. September 15, 1896.) 

No. 151. 

1. Genbbal Avehaok — Personal Liability. 

The owners of a cargo are liable on an implied promise for gênerai average. 

2. Samb. 

Where a master, in order to préserve his cargo, takes measures such 
as a wise and prudent man would think most conducive to the benefit of 
ail concemed, he bas a lien on tbe cargo for tbe expenses so incurred. 
8. Samb — Lien. 

The lien for gênerai average is one recognized by the admiralty law, and 
stands on the same footing as a. maritime lien on cargo for the price ot 
its transportation. 

4. Samb. 

The lien may be preserved by a qualified or conditional disoharge of the cargo. 

5. Samk. 

Though, strictly, the right to payment of gênerai average does not, per- 
haps, always awalt a discharge of the cargo, yet no admiralty court wlU 
enforce payment prier to an opportunlty for an inspection of the cargo 
by its owner for the purpose of determining Its contrihutory value, so that, 
practically, a prlor discharge of the cargo Is neeessary to enable the owner 
of the vessel to collect the amonnt due for gênerai average. 

6. Samb. 

The owner of a vessel cannot ordtoarily retaln the cargo aboard for nonpay- 
ment of freight, and thereupon charge demurrage arlslng from such détention. 

7. Samb— Bond. 

An average bond should be conditioned In the simplest tenus to pay the 
cbligor's share of gênerai average, and It Is improper to demand a bond re- 
qulring more than thls, or which would in any way préjudice the owner of 
the cargo in denying liability, or in questioning the amount of it, or whlch would 
close any of the methods which the law gives for determining the existence or 
estent of liability. 

6. Same. 

The cargo owner cannot Insist that the bond shall provide for a post- 
ponement of any suit against the sureties until the end of litigation with 
the consignées. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Eugène P. Carver (Edward E. Blodgett on brief), for appellants. 
A. Nathan Williams, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. There are only two substantial ques- 
tions in this case. The others which bave been presented so easily 
sift out, when understood with référence to settled maritime usages 
and fundamental principles of maritime law, that they do not re- 
quire discussion by us. The court below allowed the schooner in- 
volved in this controversy the équivalent of six days' demurrage on 
a cargo of cypress lumber, transported from Appalachicola to Lynn, 
the claim having arisen through détention of the cargo aboard the 
schooner pending the improper refusai of its owners to sign a gên- 
erai average bond. Freight, as usual, was payable on proper de- 
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livery of cargo. The charter party provided that the cargo should be 
"received and delivered alongside, within reach of the vessel's 
tackles." This fact it is necessary to note, because the charterers had 
the privilège of discharging at Providence, Boston, or Lynn, and at 
Lynn the vessel could only discharge into lighters, which was ac- 
cording to the cnstom of that port By the effect of the charter the 
owners of the cargo were to furnish the lighters; and a discharge 
into them, without some réservation, would undoubtedly hâve re- 
leased ail liens for freight and gênerai average. The bill of lading 
in no way departed from the charter party, but contained the usual 
provision that Wellman, Hall & Co., who were named in the bill of 
lading as the consignées, and were in fact the owners of the cargo, 
should pay freight "with primage and average accustomed." They 
were the libelees against whom the owners of the schooner proceeded 
for demurrage in llie court below, and they are the appellants in the 
record now before us. 

Some controversy arises as to the meaning of the words "average 
accustomed" in the bill of lading, the owners of the schooner claim- 
ing it has no référence to any sums due for gênerai average. Hop- 
kins. Port of Refuge, 164; Carv. Carr. by Sea (2d Ed.) 597; and Kay, 
Shipm. (2d Ed.) 34. They follow this up by claiming that they would 
hâve been without remedy if they had delivered the cargo from their 
vessel without first obtaining a gênerai average bond. They are clear- 
ly wrong in this proposition as a whole, because there can be no 
question that the owners of the cargo, against whom this libel was 
brought in the court below, would hâve been liable at common law, as 
owners, on an implied promise, for the gênerai average. This is so 
well settled that it is not necessary to cite authorities in regard there- 
to; but we refer to Sturgis v. Cary, 2 Curt. 382, 384, Fed. Cas. No. 13,- 
573 (cited in Ealli v. Troop, 157 U. S. 386, 409, 15 Sup. Ot. 657); Mar- 
wick V. Rogers, 163 Mass. 50, S9 N. E. 780 (especially to the cases 
cited at page 52, 163 Mass., and page 781, 39 N. E.); and Carv. Carr. 
by Sea (2d Ed.) 436. They also had a lien for their gênerai average 
charges, which would not hâve been lost by a qualifled discharge, 
promptly followed by légal proceedings if the amount due for aver- 
age had not been promptly paid. That they had a lien of some sort 
is recognized everywhere. Kay, Shipm. (2d Ed.) 199; Carv. Carr. 
by Sea (2d Ed.) 434; and Abb. Shipp. (13th Ed.) 446. Indeed, Leg- 
gett on Charter Parties, at page 531, lays down the broad rule, which 
is undoubtedly correct, that, "where a master, in order to préserve 
his cargo, takes measures such as a wise and prudent man would think 
most conducive to the beneflt of ail concerned, he has a lien on it for 
the expenses so incurred." This was doubted in Huth v. Lamport, 
16 Q. B. Div. 442, but was held to be clear when the same case came 
before the court of appeal (16 Q. B. Div. 735, 736); and it was also so 
stated without hésitation in Svendsen v. Wallace, 10 App. Cas. 404, 
409, 410. There is also no question that this lien has the advantagea 
of a lien at common law; but, as it arises strictly out of maritime 
transactions, there is no reason why it should not also attach to itself 
some of the privilèges of a maritime lien. Bags of Linseed, 1 Black, 
108, settled the law to that effect in this counti7 on a basis from 
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which there never has been any practical dçparture. The opinion of 
the court related directly to a question of freight. On page 112, 
Chief Justice Taney says that the lien for freight "is analogous to 
the lien given by the common law to the carrier on land." He is 
careful not to confound it with the latter. On page 113 he cites 
Dupont V. Vance, 19 How. 162, 171, and, referring to the earlier case 
of Cutler V. Eae, 7 How. 729, he says : 

"In the last-mentioned case, the court, speaking of the lien for genei'al 
average, and referring to the décision of Cutler v. Eae on that point, sald: 
'This admits the existence of a lien arising eut of the admiralty law, but 
puts It on the same footing as a maritime lien on cargo for the prlce of Its 
tramsportation, whieh, as is well known, is waived by an authorized delivery 
without insistlng on payment.' " 

This supports the proposition that the lien for gênerai average is 
one "arising out of the admiralty law," "on the same footing as a 
maritime lien on cargo for the price of its transportation." lîut In 
Bags of Linseed the court held, undoubtedly, that a lien for freight 
is waived by an unqualified delivery of the cargo. This has been 
ever since understood to be the law, based on a double proposition: 
First, that by an unqualified delivery the owner of the vessel implied- 
ly waives his lien; and, second, that there is a necessity, in the in- 
terests of trade and of innocent purchasers, of relieving merchandise 
from secret incumbrances. Yet, at this point, the character of the 
lien for freight and of that for gênerai average as having a mar- 
itime nature, is made to appear by what the chief justice says on 
page 114. His language is limited to amounts due for freight; but, 
having aJready put freight and gênerai average on the same footing, 
it was not necessary for him to continue to restate the parallel in 
order to make it effectuai, He says: 

"But courts of admiralty, when carrying Into exécution maritime contracts 
and liens, are not govemed by the strict and technical raies of the common 
law, and deaJ wlth them upon équitable principles, and with référence to the 
usages and necessitles of trade. And it often happens that the necessitles 
and usages of ti-ade require that the cargo shall pass into the hands of the 
consignée before he pays the freight. It is the interest of the shipowner that 
(his vessel should discharg'e her cargo as speedily as possible ofter her arrivai 
at the port of delivery. And It would be a serions sacrifice of his Interests 
if the ship was compelled. In order to préserve the lien, to remain day after 
day with her cargo on board, waiting until the consignée found it convenient 
to pay the freight, or imtil the lien could be enforced In a court of admiralty. 
The consignée, too, In many instances, might désire to see the caigo unladen 
before he pald the freight, in order to ascertain whether ail of the goods 
mentioned in the bill of lading were on board, and not damaged by the fault 
of the ship. It is his duty, and not that of the shipowner, to provide a suit- 
able and safe place on shore ta which they may be stored; and several day s 
are often consumed in unloading and storing the cargo of a large merchant 
vessel. And If the cargo cannot be unladen and placed in the warehouse of 
the consignée, without waiving the lien, it would seriously embarrass the 
ordinary opérations and convenience of commerce, both as to the shipowner 
and the merchant. It Is true that such a delivery, without any condition or 
qualification annexed, would be a waiver of the lien, because, as we hâve 
already said, the lien is but an incident to the possession, with the right to 
retaàn. But In cases of the kind above mentioned irt is frequently (perhaps 
more nsually) understood between the parties that transferring the goods from 
the ship to the warehouse shall not be regarded as a waiver of the lien, and 
that the shipowner reserves the right to proceed in rem to enforce it, if the 
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freight is not pàJd. And If ,lt appears by ttie évidence that such an under. 
standing did exlst between the parties, before or at the time the cargo was 
placed in the hands of the consignée, or if sucli an understanding is plainly 
to be infërred from tlie establlshed local usage of the port, a court of ad- 
miralty will regard the transaction as a deposit of the goods, for the tlme, 
In the warehouse, and not as an absolute delivery; and, on that ground, will 
conslder the shipowner as stlU eonstructively in possession, so far as to pré- 
serve hls lien and his remedy in rem." 

The owners of the schooner urge strenuously Cutler v. Rae, ubi 
supra, as demonstrating that they could not hâve retained their lien 
on the cargo for gênerai average without actually retaining the car- 
go aboard their vessel. Some expressions in that case sustain that 
proposition, and would also lead even to the extent of maintaining 
that the subject matter is not one of admiralty jurisdiction; but the 
substantial effect of the décision was merely to hold that a con- 
signée, as such, is not liable in admiralty for gênerai average merely 
because he receives the cargo into his hands, and also that the lien is 
lost by an unqualified delivery to him. Dupont t. Vance, 19 How. 
171. 

Cutler V. Eae was decided at the January term, 1849. The opin- 
ion of the court was delivered by Chief Justice Taney, who also de- 
livered the opinion in Bags of Linseed, decided at the December 
term, 1861, 12 years afterwards. It is clear that he then took oc- 
casion to reconsider Cutler v. Rae, if it needed reconsideration, and, 
if it did not, to remove misapprehensions as to its effect; and since 
Bags of Linseed, the law as stated therein bas been practioally ac- 
quiesced in by the suprême court and the admiralty bar. Judge But- 
ler, in National Underwriters v. Melchers, 45 Fed. 643, 645, 646, has 
pointedly stated this latter fact, and also shown that the expressions 
in Cutler v. Rae, relied on by the owners of the schooner in this 
case, were neither argued nor presented, and were a surprise to the 
profession. '^ The courts ought no longer to conslder themselves em- 
barrassed by them, especially since Insurance Co. v. Dunham, 11 
Wall. 1, establishing jurisdiction in admiralty over Insurance poli- 
cies, and thus wiping out ail the inharmonious distinctions which 
hâve crept into the English admiralty, and placing our admiralty 
jurisprudence on a broad principle embracing everything properly of 
a maritime nature. It is true that in England the liens for freight 
and gênerai average are still regarded as arising strictly at common 
law, and, therefore, except as otherwise provided in the merchant 
shipping acts, incapable of réservation in admiralty in the way point- 
ed out in Bags of Linseed. Carv. Carr. by Sea (2d Ed.) 437 ; Leggett, 
Charter Parties, 520. But the ancient maritime law established more 
just rules. Abb. Shipp. {13th Ed.) 446; G-oirand's French Code of 
Commerce, arts. 305, 306. Therefore, although in Bags of Linseed 
the observations which we hâve quoted as to the réservation of a 
lien to a qualifled extent were not strictly in point, because in that 
case there had been an unconditional delivery of the cargo, yet the 
long acquiescence to which we hâve referred, and the fact that the 

1 Tliflt Judge Butler was in error, at least in part, In hls statement, appeians 
from the appendix to 8 How. 615. PUTNAM, J. 
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ruie there stated is in harmony with the ancient maritime law, give it 
the force of authority. The nature of this qualifled lien bas been some- 
what differently stated. Chief Justice Taney, as we hâve aiready 
noted, said that it is analogous to the common-law lien. In The 
Bird of Paradise, 5 Wall. 545, 555, Mr. Justice ClifEord, speaking for 
the court, said that it is regarded in the jurisprudence of the United 
States as a maritime lien, although he added that it is not the same 
as the privileged claim of the civil \ayf, and stands on the same 
ground with the lien of the carrier on land, and is lost by an un- 
conditional delivery. In The Eddy, 5 Wall. 481, 494, speaking again 
in behalf of the court, he said : 

This lien "is not 'the privileged claim' of the civil law, but it anses merely 
from the right of the shipowner to retain the possession of the gootls unfcil 
the freight is paid, and therefore it is lost by an unconditional delivery oE the 
goods to the consignée." 

But in The Maggie Hammond, 9 Wall. 435, 450, he used the fol- 
lowing language: 

"Shipowners contract for the safe custody, due transport, and rlght de- 
livery of the cargo, and for the performance of their contract the ship, hcv 
apparel and fumiture, are pledged in each particular case, and the shipper, 
consignée, or owner of the cargo contracts to pay the freight and charges, 
and to the fulflllment of their contract the cargo is pledged to the ship, and 
those obligations are reciprocal, and the maritime law créâtes reciprocal liens 
foi" their enforcement." 

In The Delaware, 14 Wall. 579, 596, the same learned judge, speak- 
ing in behalf of the court, said : 

"Shipowners, as carriers of merchandise, contract for the safe custody, due 
transport, and right delivery of the goods; and the shipper, consignée, or own- 
er of the cargo contracts to pay the freight and charges; and by the mari- 
time law, as expounded by the décisions of this court, the obligations of 
the shipowner and the shipper are reciprocal; and it is equally well settled 
that the maritime law créâtes reciprocal liens for the enforcement of those 
obligations, unless the lien is waived by some express stipulation, or is dls- 
placed by some inconsistent and irreconcilable provision in the charter party 
or bill of lading." 

The latest expression is that of Mr. Justice Gray, speaking in be- 
half of the court, in Ealli v. Troop, aiready cited, 157 U. S., at page 
400, 15 Sup. et. 662, as follows: 

"After a voluntary sacrifice of part of the adventure, and a conséquent 
escape of the rest from imminent péril, the owner of the ship (or, in bis ab- 
sence, the master as his agent) bas the duty of having an adjustment made 
of the gênerai average, and bas a maritime lien on the interests saved and 
remaining in his possession for the amount due in contribution to the owner 
of the ship; and the owner of goods sacrificed bas a correspon(?ing lien on 
what is saved for the amount due to him." 

We need not, however, pursue the matter further. We hâve said 
enough to make it clear that the owners of the schooner not only had 
a right of action against Wellman, Hall & Company, on an implied 
promise at common law, but also a lien which, if properly reserved, 
would hâve followed the goods. Therefore, we state it to be well set- 
tled that they might hâve safely discharged the cargo into the lighter 
of its owners, aud hâve permitted it to hâve been landed on the wharf 
of the latter, and yet hâve retained their lien for the gênerai aver- 
v.76F.no.5— 37 
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âge, which lien the admiralty courts would haye enforced, provided 
the same had been promptly prosecuted if not promptly paid. Tlie 
intêrests of commerce require that we should not leare our views on 
this proposition in doubt. 

But there are other difSculties standing in the way of tlie owners 
of the schooner on this part of the case. There can be no question 
that, under this charter party and bill of lading, freight was due 
only concurrently with the delivery of the cargo with an opportunity 
to inspect it. There could be no delivery and inspection so long as 
it remained aboard. With référence to the payment of gênerai aver- 
age, the owners of the schooner were, according to strict law, theo- 
retically entitled to receive it in cash before surrendering their lien, 
and were not holden to take security for it; and the owners of the 
cargo were likewise, by the same strict law, entitled theoretically to 
pay in money instead of giving security. Although, according to 
strict law, the right to payment of gênerai average does not, perhaps, 
always await a discharge of the cargo (Carv. Carr. by Sea, 426-428), 
yet no admiralty court would enforce payment prior to an oppor- 
tunity for its inspection by its owner for the purpose of determining 
its contributory value. This, nevertheless, would not prevent the 
flling of a libel in season tô make good the lien if it became nec- 
essary, So that, practically, a prior discharge of the cargo is, in any 
event, necessary to enable the owner of the vessel to collect the 
amount due for gênerai average. It was on this account well said, 
referring to payments alike for freight and gênerai average, in Abb. 
Shipp. (13th Ed.) 446, as follows: 

"The maater, however, cajinot detain the goods on board the shlp untU 
thèse payments are made, as the merchant would then hâve no opportunity 
o( examlnlng their condition." 

Also, with référence to gênerai average, it is expressly stated in 
Lown. Gen. Av. (4th Ed.) 329, that if the master "retains the goods 
on board his ship he can claim no demurrage during the delay." AU 
the authorities, as well as the reason of the law and the necessities of 
commerce, are to the same effect The same rule exists under the 
civil law. Groirand's French Code of Commerce, arts. 305, 306, says: 

''The captaln cannot, as security for the freig;ht, aetaln the goods in hls 
shlp; but he can require that the goods be deposlted In the hands of a third 
party, by légal authorlty, until complète payment." 

This is limited by its letter to freight, but the same principle nec- 
essarily applies to the amounts due for gênerai average. We use the 
citation broadly, because the author relies for his support on a dé- 
cision of the court of cassation, and not on the local code. 

Therefore the owners of the schooner were bound to discharge the 
cargo, even into the lighters of its owners, before they could enforce 
actual payment of either freight or gênerai average. The law is anx- 
ious to protect and enforce the right of the owner of a vessel to his 
freight, and also that to the reimbursement of gênerai average 
charges and other charges; but it has never subordinated to such 
matters the duty of the vessel to transport and discharge its cargo. 
No view of the law, as applicable to this case, excused the owners of 
the schooner from making prompt discharge of the cargo, if insisted 
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on by its owners. Therefore it is apparent that, nnder the ordinary 
raies of law, the owner of a vessel cannot detain the cargo aboard 
for nonpayment of freight, and by parity of reasoning for nonpay- 
ment of gênerai average, and thereupon charge demurrage arising 
from such détention. It is true that, under some peculiar circumstan- 
ces, it would be absurd to hold that the master was bound to dis- 
charge instanter, and therefore quasi demurrage for a reasonable time 
might be allowable under such circumstances. Such allowances, how- 
ever, would not be strictly in conséquence of the détention of the 
cargo aboard the vessel in order to secure a lien, but would arise, 
according to the flexible methods of the maritime law, out of the 
spécial and peculiar circumstances. In the case at bar, however, 
lighters and other facilities for discharging the cargo were promptly 
at hand, and the rétention of the cargo aboard the vessel was strictly 
on account of the question which arose about the average bond and 
to enable the master to retain a common-law lien; and so it afforded, 
for the reasons and according to the authorities we hâve cited, no 
basis for damages in the way of demurrage. 

But a complète disposition of the case reqiiires us to corne some- 
what nearer to the facts. We hâve already observed that, in the 
theory of the law, either party had the right to exact a cash settle- 
ment of the gênerai average, and neither was holden, on the one side 
to give security, or on the other to accept it. Nevertheless, the al- 
most universal practice is for the master, before delivering the goods, 
to take an average bond, and for the owners of the cargo to give such 
a bond. It is not necessary to enlarge on this. The reasons for it, 
if any one deems them necessary to be stated, can be found in Kay, 
Shipm. (2d Ed.) 201; Lown. Qen. Av. (4th Ed.) 336, 337; Huth v. 
Lamport (already cited) 16 Q. B. Div. 735, 736 ; and Svendsen v. Wal- 
lace (already cited) 10 App. Cas. 404, 410. Indeed, the theoretical 
remedy of a cash settlement is so impracticable that Lowndes states, 
in substance, that something else is imperative. He says, indeed, 
that some other reasonable arrangement therefor "has to be come to." 
The conditions are so urgent, and the practice of giving and accepting 
security is so universal, that an admiralty court would look with dis- 
favor, so far as in ils power to do so, on any owner, either of a 
vessel or cargo, who refused to conform to it. In the ^présent case 
neither party assumed so unreasonable a position, but each was will- 
ing to give and taJce an average agreement; and the whole difflculty 
arose as to its détails of form, if not of substance. The gênerai con- 
dition of the controversy was correctly stated by the appellants, to 
the eflect that the consignées refused to sign a bond in the form in 
which it was presented to them, but expressed a willingness to sign 
one provided certain clauses were stricken out and additional words 
placed therein. The bond thus presented, with the words to which 
they objected and those which they desired added, are shown in the 
following copy of so much as we deem necessary to insert for this 
purpose: 

"Whereas, it being represented that the schooner Nellie .1. Crocker whereof 
F. B. Sursall is or lately was master, having on board a cargo of green 
cypress, in which we are interested as owners, shippers or consignées, sailed 
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îrom Appalachicola, Fia., on or about the thirtieth day of September, 1S94, 
bound for Lynn, and in the course of her said voyage upon the 7th, 8th, 9th 
■Vf Octdber encountered a hurricane, during which the said sohooner sufiEered 
serioMS damage, and it became neoessary for the interests of ail ooncerned to 
put into the port of Savannah as a port of refxige, from which port, to save 
expense of discharging and repairs at Savannah, said sohooner was towed 
after temporary repairs to Lynn, her port of destination, and that thereby 
certain losses and expansés were Incurred, and other and further losses and 
expenses conséquent thereon may yet be incurred, and that sueh losses and 
expansés may be a charge, by way of gênerai averaga or otherwise, upon the 
ressel, her freight and cargo, or eithar of them: New, therefore, we, the sub- 
ecrlbers, owners, shippers, or consignées of such of the cargo of said vessel 
as we hâve severally described aad set opposite our respective signatures 
hereto, in considération of the premises and of the delivery to us respectively 
of such cargo, or so much thereof as may be saved, without rétention pending 
an adjustment of said losses and expenses, do hereby, for ourselves, our re- 
spective executors and administrators, severally and respectively, but not 
jointly, nor the one for the other, covenant £ind agrée to and with Morse & 
Co., owners, or agents of the owners, of the said vessel, and with one an- 
other, that the losses and expenses aforesaid, or so much thereof, as, upon 
an adjustment of the same to be stated by Théodore W. GOre, according to 
the laws and usages of this port in similar cases, may be shown to be a 
charge upon the said cargo, or upon any of the cargo of said vessel which 
may be received by us, shall be paid by us, respectively, according to our 
several and respective parts or shares thereof, unto the said Morse & Co. 
when such adjustment is completed and due notice given thereof (as made 
in accord with agreement of parties or a decree of court of compétent juris- 
diction). 

In tHe foregoitig copy the words to which the consignées objected 
appear printed in italics, and those which thej^ desired added appear 
in the parenthesis at the close of the paper. No objections were made 
to the instrument except as stated. As finally executed by agree- 
ment between the parties, the words objected to were stricken ont, 
while those the consignées desired added do not appear. 

The gênerai rules of law applicable to the parties under thèse cir- 
cumstances is well explained in Huth v. Lamport (already cited) 16 
Q. B. Div. 442, 735. The principles which underlie that case are so 
clear, and the case itself is in ail respects so entirely in harmony with 
the reason and necessities of the law, that we do not deem it im- 
portant to refer to it as an authority, or to search for other décisions 
to support it. We use it as a convenient method of expressing the 
rules which undoubtedly govern the case at bar. The most conven- 
ient exposition of Huth v. Lamport, which originated in the queen's 
bench division and was afflrmed in the court of appeal, is found in 
Lown. Gen. Av. (4th Ed.) at page 336 et seq.; and, beyond referring 
to this exposition, we will only state its substance briefly. First, it 
was held that, inasmuch as the parties had waived their strict rights 
with référence to immédiate payment, and each party had impliedly 
consented to conform to the usage by virtue of which an average bond 
was to be given and taken, the owner of the vessel was, in the eyes 
of the law, liable for refusing an average bond in a reasonable form, 
and insisting that it should contain unreasonable conditions. The 
court also refused to justify the form of bond demanded, although 
it had been sanctioned by an extensive usage for a considérable num- 
ber of years. The court further pointed ont wherein the bond re- 
quired was unreasonable; but we need not dwell on this, except to 



WELLMAN V. MOESE. 



581 



observe that the court approved the old London form, v^hich was 
conditioned in the simplest terms to pay the obligor's share of gên- 
erai average when called upon, and that the resuit of the case shows 
that anything which in substance demands more than this, or which 
would in any way préjudice the owner of the cargo in denying the 
entire liability, or in questioning the amount of it if the liability 
was established, or which would close any of the methods which the 
law gives for ascertaining and determining the existence or extent 
of liability, cannot receive the approval of the courts. On the other 
hand, it is évident, reciprocaily, that the master, on surrendering his 
lien, is entitled to demand security of an effectuai character, and of 
such nature as will leave open, in his behalf, ail légal methods of 
determining any controversy which may arise, and of promptly en- 
forcing whatever amount the resuit of such détermination may show 
he is entitled to. While, on the one hand, he cannot foreclose any 
questions which the owner of the cargo is entitled to hâve deter- 
mined, he, on the other, is not required to weaken his position sub- 
stantially, or to surrender any methods of relief, or to delay it, ex- 
cept 80 far as the same may be unavoidable in view of the fact that 
he gives up his lien. 

Applying thèse propositions to the positions of the parties iû this 
case, the légal efifect of them is clear. The insistence in the bond 
offered by the owners of the schooner on an adjustment by Mr. Théo- 
dore W. Gore might hâve been held unreasonable, if objected to; 
but it was not, and therefore it must be held to hâve been waived. 
The récitals which it contained were practically the same as found 
in the approved agreement set out in Svendsen v. Wall ace (already 
cited) at page 410, and it was free from the cumbersome and some- 
what questionable features found in the old forms, of which exam- 
ples are contained in some of the early text-books. It is true that 
the grammatical connection leaves a possible doubt with référence to 
the point made by the cargo owners, that the portions which they 
desired stricken out contained an implied admission of a liability 
for gênerai average on account of the towage bill; but that portion 
was in the end stricken out, and nothing in the case shows that any 
hesitancy would hâve arisen about it if the cargo owners had limited 
their objections to it. On the other hand, the addition proposed by 
the cargo owners postponed any suit against the sureties on the bond 
until the end of litigation with the consignées, in the event the gên- 
erai average was not adjusted by mutual agreement. This was 
fatal to the position occupied by the consignées at the time of the 
controversy. So far from its being subsequently obviated by them, 
their letter in the record to which we are referred by them, dated 
November 19th, three days after the vessel réported herself ready to 
discharge her cargo, and three or four days before the parties finally 
agreed on the form of a bond, insisted on the same objectionable 
feature. It nowhere appears that the consignées modified their posi- 
tion in this particular until the day the matter was flnally adjusted. 

In view of thèse considérations, while we are of the opinion that the 
owners of the schooner are not entitled to demurrage, or quasi de- 
murrage, pending the détention of the vessel with the cargo aboard, 
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we are aiso clear that the consignées were at fault for not promptiy 
tendering a suitable gênerai average agreement, free from ail ob- 
jectionable provisions. Under thèse circumstances, it is apparent 
that the controversies before us would not hâve been hère if either 
party had proceeded reasonably in accordance with maritime law and 
usages, and tl^at neither party is entitled in the matter to the favor 
of a court of admiralty. 

The decree of the district court is reversed, and the case remanded 
to that court, with directions to dismiss the libel, without costs for 
either party, either in this court or in that. 



BOTANY WORSTED MILLS v. KNOTT. 

WINTER et al. v. SAME. 

(District Court, S. D. New ïork. October 15, 1896.) 

Cargo Damage — Wool— Sogab Dbain-age Forvvabd, bt Change of Trim— 
Haeïeb Act — "Management op thb Ship" — Exemption pob Négligence 

UNDBK FOREIGN LaW VoID. 

Cales of wool stowed at Pernambuco in the forward oompartment of the steam- 
ship P. P. was damaged by the forward drainage of wet sugar next aft, 
caused by a change In the trlm of the ship through changes in loadlng at 
Para, a port of call. The bill of ladlng contained exceptions of damage 
from stowage and négligence, and provided that the contraet should be gov- 
erned by the law of the flag (English). The défendant pleaded also exemp- 
tion under the Harter Aqt (2 Supp. Rev. St. 81, § 3) : Held (1) that It was 
négligence as respects the gênerai loading and stowage of cargo to permit 
the ship, in the absence of forward scuppers or a tight bulkhead, to get 
down by the head at Para, so that the wool would become damaged by 
the sugar drainlng forward; (2) that this négligence was not "in the man- 
agement of the vessel" within the meaning of the third section of the 
Harter Act; but, being the merely Incidental resuit of the loading and stow- 
age of cargo at Para, fell within the first section of that act; and the 
harmonious construction of that act requires that that section in a case 
like this should prevail; (3) that the provisions of the bill of ladlng were 
void under our law, Britlsh jurisdlction never having attached. 

Thèse were libels filed, respectively, by the Botany Worsted Mills, 
and by Henry P. Winter and others, against James Knott, to re- 
cover for damage to cargo shipped on board the Portuguese Prince, 
which is owned by respondent. 

G-eorge A. Black and W. Mynderse, for libellants. 
Convers & Kirlin, for défendant. 

BROWN, District Judge. The respondent, the owner of the Brit- 
ish steamship Portuguese Prince, is sued in the above libels for 
damages to two lots of wool in baies shipped on board at Pernam- 
buco, arising from contact of the baies with sugar drainage upon the 
voyage to New York, where she arrived on March 30, 1895. 

The baies of wool were stowed on end in the No. 1 (forward) 
compartment of the 'tween decks; and wet Pernambuco sugar, 
from which there is always some drainage, was stowed on the 
same deck, next aft of the wool, and separated from it by a tem- 
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porary bulkhead. There was sufflcient means of escape for the 
sugar drainage, provided it ran aft as desigued; and it did run 
aft so long as tlie sMp was not down by the head. But the ship 
called at several ports after leaving Pernambuco, among others, 
at Para; and through changes in the cargo loading at Para she 
was considerably down by the head when she left that port on 
March lOth, and so continued until her arrivai at Port of Spain 
on March 18th, where the error in her triai was corrected. But 
during this interval the sugar drainage ran forwards, where it 
had no means of escape; and the temporary bulkhead not being 
tight, the drainage ran under or through the temporary bulkhead 
and accumulated forward of it so as to extend above the dunnage 
on which the'wool was laid, and thus damaged the lower tiers 
of baies. No damage occurred before the ship got down by the 
head at Para, nor after her trim was righted at Port of Spain. 

The bill of lading contains numerous exceptions of liability, in- 
cluding "damage by stowage, leakage, &c., though caused by the 
négligence of the master," &c. It also pro vides that the con tract 
shall be governed by the law of the flag (English); ànd it is ad- 
mitted that by the English law such exceptions are valid. The re- 
spondent relies on thèse exceptions of the bill of lading, and upon 
the United States Harter Act (Act Feb. 13, 1893; 27 Stat. 445; 2 
Supp. Rev. St. 81, § 3). 

I am of opinion that the exemption from liability for damages 
arising through error or fault "in the management of the vessel," 
does not extend to a case like the présent, though the question has 
caused me no little embarrassment. The primary cause of the 
damage was négligence and inattention in the loading or stowage 
of the cargo, either regarded as a whole, or as respects the juxta- 
position of wet sugar and wool baies placed far forward. The 
wool should not hâve been stowed forward of the wet sugar un- 
less care was taken in the other loading, and in ail subséquent 
changes in the loading, to see that the ship should not get down 
by the head. There was no fault or defect in the vessel herself. 
She was constructed in the usual way and was sufflcient. But 
on sailing from Para she was a little down by the head, through in- 
attention during the changes in the loading to the efEect thèse 
changes made in the trim of the ship and in the flow of the sugar 
drainage. She was not down by the head more than frequently 
happens. It in no way affected her sea-going qualifies; nor did 
the vessel herself cause any damage to the wool. The damage 
was caused by the drainage of the wet sugar alone. So that no 
question of the unseaworthiness of the ship arises. The ship her- 
self was as seaworthy when she left Para as when she sailed from 
Pernambuco. The négligence consisted in stowing the wool far 
forward without taking care subsequently that no changes of load- 
ing should bring the ship down by the head. I must, therefore, 
regard the question as solely a question of négligence in the stow- 
age and disposition of cargo, and of damage conséquent thereon, 
though brought about by the effect of thèse négligent changes in 
loading on the trim of the ship. 
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It is urged that the régulation of the trim of tîie ship ia a part 
of the "management of the ship," and hence within the Harter 
Act. And so it doubtless is, wherever the régulation of the trim 
is designedly done and done primarily with référence to the ship, 
and for the beneflt of the ship, or with a view to her sea-going 
qualities. Hère nothing of that kind was contemplated. ïhe 
change of trim was merely incidental — the mère négligent resuit of 
the changes in the loading, no attention being given to the ef- 
fect on the ship's trim, or on the sugar drainage. The handling 
of the ship's appliances with référence to the navigation or the 
safety of the ship, for the purposes of the voyage, belong to "the 
management of the ship." Thus in The Silvia, 64 Fed. 607, where 
the officers had neglected to close the iron shutter of a port hole, 
in conséquence of which in rough weather sea-water came in and 
damaged the cargo, it was held by this Court that the neglect 
arose in the "management of the vessel," and was covered by the 
Harter Act, even though from the inaccessibility of the open port 
as considered by this court, the open port amounted to unseaworthi- 
ness; because the neglect consisted in not making use of the things 
supplied by the owner to put and keep the ship herself in a proper 
condition to meet stormy weather. The resuit was afiirmed in the 
Court of Appeals (15 0. C. A. 362, 68 Fed. 230) though the port was 
deemed easily enough accessible for closing to allow the ship to be 
called seaworthy. 

So in the récent case of The Glenochil [1896], Prob. Div. 10, where 
at the close of the voyage, and before the cargo had been delivered, 
it was found necessary to flll the ballast tanks with water in or- 
der to stiffen the ship; but on the voyage the sounding pipe and 
casing had become cracked and broken, so that in filliug the tanks 
the water escaped through the breaks and damaged the cargo; the 
failure to examine the pipes before turning on the water was found 
to be négligence, but within the Harter Act, because the négligent 
acts were done with the ship's appliances and for the ship's saiety, 
and hence were a part of "the management of the ship." 

"The négligence," says Président Jeune, "consisted in the misman- 
agement of part of the appliances of the ship; a mismanagement 
which arose because it was intended to do something for the beneiit 
of the ship, viz., to stiffen her, — the necessity for stiffening arising be- 
cause part of the cargo had been taken out of her. It was further 
considered that the Harter Act is designed to "prevent exemptions 
in the case of direct want of care in respect to the cargo, and to per- 
mit exemption in respect to the faults primarily connected with the 
navigation or with the management of the vessel, and not with the 
cargo." 

In the same case. Sir Gorrell Barnes observes that it was a fault 
in the management of the vessel in doing something necessary for 
the safety of the ship herself; that in the ârst and third sections of 
the Harter Act "there will be found a strong and marked contrast in 
the provisions which deal with the care of the cargo, and those which 
deal with the management of the ship herself; and that where the 
act done is done for the safety of the ship herself, and not primarily 
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done at ail in connection with the cargo, that must be a matter wliich 
falls within the words "management of said vessel." 

On the other hand, in the case of The Ferro [1893] Prob, Div. 38, 
where the bill of lading contained an exemption from responsibility 
from damage for any act, &c., "in the navigation or management of 
the ship," it was held that the improper stowage of oranges by which 
they suffered damage, was net covered by the term "management of 
the ship." 

A further reason for excluding the présent case from the exemp- 
tion of the third section of the Harter Act, is found in the express 
prohibitions of the flrst section against the insertion of any stipula- 
tions in the bill of lading for relieving the vessel or owner from "loss 
or damage arising from négligence, or failure in proper loading or 
stovi^age of ail lawful merchandise committed to their 'charge." The 
évident intent is that ship and owner must answer for such damages. 
The gênerai words of the third section, "management of the vessel," 
cannot receive a construction which would contradict the évident and 
particular intent of the ûrst section. The différent parts of the same 
act must be construed harmoniously, so far as possible. The scope of 
a gênerai phrase must be restricted so as not to contradict the more 
particular provisions of other parts of the same act. And so hère, 
since this damage arose through négligence in the particular mode 
of stowing and changing the loading of cargo, as the primary cause, 
though that cause became operative through its effect on the trim 
of the ship, this négligence in loading falls within the first section. 
The ship and owner must therefore answer for this damage, and the 
third section is inapplicable. 

2. It is contended, however, that if the négligence be treated as one 
of loading and stowage, the express exemptions of the bill of lading 
apply, and exempt the ship under the stipulation that the English 
law shall govern, since the English law upholds such exemptions. 

In the case of Baetjer v. La Compagnie Générale Transatlantique, 
59 Fed. 789, it was considered that such stipulations should be up- 
held when made within a foreign jurisdiction that sfustains them, and 
when the damage and the cause of action arose within that foreign 
jurisdiction. In The Trinacria, 42 Fed. 863, however, it was said 
to be a "wholly difEerent question whether the courts of this country 
should sustain contracts or stipulations as regards acts performed 
and designed to be performed either on the high seas or within the 
exclusive jurisdiction of this country, when such stipulations are by 
our law void on the ground of public policy." In the présent case the 
contract was not made, nor was any part of it intended to be per- 
formed, within British jurisdiction. In the absence of any proof of 
the law either at the port of shipment or at Para, where this négli- 
gence occurred, there is no presumption that the law of either place 
dtïïers from our own. The damage arose upon the high seas. For- 
eign law ia administered only upon principles of comity. This cannot 
be allowed to subvert in our courts our own positive law, founded upon 
public policy, as respects contracts to be performed in part within our 
jurisdiction and in part upon the high seas. 

In this respect the présent case is precisely like that of Lewisohn 



586 76 FEDERAL HEPORTER. 

T. SteamsljipCo,, 56 Fed. 602, where similar stipulations were held 
invalid. In thé case of The SUtia, 15 0. C. A. 362, 68 Fed. 230, 231, 
it is said by t|ie Court of Appeals that the carriers' "responsibility to 
the cargo ownér, who sues in the courts of tMs country,, cannot be 
curtailed in any of the particulars prohibited by the Harter act." In 
the case of The Gflenmavis, 69 Fed. 472, 476, the same conclusion was 
reached by Judge Butler on full considération; and I hâve nothing 
further to add to what has already been said in this Court in previous 
cases. The Brantf ord City, 29 Fed. 373, 396 ; The Hugo, 57 Fed. 403- 
411; The Etona, 64 Fed. 880; The Guildhall, 58 Fed. 796; The Ener- 
gia, 56 Fed. 124, 127, afflrmed 13 C. C. A. 653, 66 Fed. 604. See The 
lowa, 50 Fed. 561. 

Decree for the libellant, with référence to compute the damages. 



THE ALFRED DUNOIS. 
GEO. F. BLAKE MANUF'G GO. v. THE ALFRED DUNOIS. 

(District Court, S. D. New York. May 5, 1896.) 

Mabitimk Lien — Supplies to Chabtbebd Vbssbl — Captain Présent — Crédit 
OF THE Ship. 

The superlntendent of the charterer's agents purchased a pump for the 
chartered vessel, for which the charterer, by the terms of the charter, was 
bound to pay. The superlntendent stated to the libellant at the time of 
the purchase that his principals were the ship's agents, which was incor- 
rect. The captain was présent with the superintendant at the time of the 
purchase, and examined the différent pumps, and he gave no notice to the 
libellant that the purchase was not on the ship's account and the libellant relled 
upon the crédit of the ship: Held, the circumstances justlfled trusting the shlp, 
and that she was liable. 

In Admiralty. Supplies to chartered vessel 

S. H. (îuggenheimer, for libellant 
Mr. Mynderse, for défendants. 

BEOWN, District Judge. The Dunois was a foreign vessel, under 
charter to a résident of Cuba. She was designed for freight service. 
The charterer wished to carry passengers also, and by the terms of 
the charter was required to pay any expense of adapting her to fhat 
trafiflc. His agents in this city, through their superlntendent, pur- 
chased of the libellant a pump which was required by the inspectors 
at this port for passenger service. The captain of the ship accom- 
panied the superlntendent when the purchase was made, and ex- 
amined the différent pumps at the libellant's store. The pump was 
delivered to the ship, and the engineer's receipt taken for it. At the 
time of the purchase, the superlntendent told the libellant that the 
pump was to be charged to the ship, and that his principals were the 
ship's agents, and that the bill was to be sent to them, a crédit of 30 
days being allowed. The bill was sent accordingly, charging ship and 
owners. The superintendent's statement that Ms principals were the 
ship's agents, was incorrect. They were the charterer s' agents only. 
The shipowners had other agents in this city. The captain testifled 
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that he did not hear this statement, or that the charge was to be 
made to the ship; and that he would not hâve received the pump on 
board if he understood that. The libellant had no knowledge that 
the ship was under charter, nor any acquaintance with the charter- 
ers' agents, and made no inquiries in regard to them; but in fact 
trusted in part to the crédit of the ship. 

Under the above circumstances, I think the libellant is entitled 
to recover. The captain's présence, and the part that he took in the 
purchase, although small, were sufflcient to give an apparent sanc- 
tion to the acts and représentations of the superintendent, and wonld 
naturally be understood by the libellant as rendering any further 
inquiry unnecessary concerning the authority of the superintendent, 
or his principals, to make the purchase on account of the ship. I 
think it was the captain's duty, under the circumstances that appear 
in évidence, to notify the seller that the purchase was not on the ship's , 
account. The agent's acts in the captain's présence, and with his 
apparent sanction,, with the delivery to the ship, I think justifled the 
reliance on the ship's crédit, and the libellant's understanding that 
the sale was a sale to the ship. There was nothing to put the seller 
on inquiry. 

I must, therefore, allow the lien as claimed. 



HURLBUT v. TUENURE. 

(District Ctourt, S. D. New York. October 29, 1896.) 

QbnebaIi and Particulab Average—Appobtionmbkt— Déficient Coal Scp- 
PLY— Hurricanb — Port dp Distkess — Bill of Jjading— " Liberty to 
Call. " 

The steamship D. left Cuba upon a voyage for New York In October, 
with a half day's less supply of coal than the customary supply, which 
was for at least 10 days; she met a hurricane on the voyage, and was 
obllged to put into Newport News for coal, after 12 days, during whlch 
time she had been obligea to consume ship's material to the amount of 
about $900 in value, and sugar amounting, with damage to other sugai", 
to $3,293. A clause in the blll of ladlng authorized the vessel "to call at 
any port or ports for whatever purpose": Held (1) that the bill of lading 
clause did not release the vessel from the duty of talsing in the customary 
supply of coal for the whole voyage to New York; nor from the conséquences 
of her failure to do so; (2) that the ship must therefore bear as partieular 
average the damage caused by her failure to take the customary supply, 
including the expense of puttlng into Newport News, and the loss of 
ship's material and sugar during the time that the coal she ought to hâve 
taken would hâve lasted, but iwt for any longer period; (3) that the residue 
of the loss of ship's material and sugar, which in this case amoimted to 
four-fifths of the whole, was owing to the hurricane alone, and being in 
no way conséquent on the short supply, was a gênerai average charge, for 
which the défendant as one of the cargo owners should bear his proportion. 

This was a libel by William W. Hurlbut, against Lawrence Tur- 
nure on a gênerai average bond. 
Convers & Kirlin, for libellant. 
Carter & Ledyard, E. L. Baylies, and W. F. Taylor, for respondent. 

BROWN, District Judge. The above libel was flled upon a gênerai 
average bond to recover the defendant's share of a gênerai average 
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assessment made upon the steamsliip Dunedin and lier cargo, for 
ship's materials and cargo consumed as fuel, and also for port of 
refuge éxpenses in putting in to Newport News for additional coal, 
upon a voyage from Cienfuegos, Cuba, to New York, in October, 1891, 
under the folio wing circumstances: 

The steamer left Cuba on the 3d of October with a cargo of mer- 
chandise, , including sugar of the respondent and others. An ordi- 
nary passage with her cargo, and in the probable condition of her 
bottom, (not newly scraped) would hâve been eight days, or a few 
hours over, excluding any specially unfavorable weather. Her con- 
sumption of coal was 12 tons per day; and the évidence does not war- 
rant my ânding that on leaving Cienfuegos she had over 115 tons, a 
supply for say 9^ days. She was 12 days, however, in reach- 
ing Newport News, still one day's sail from New York. On the 
4th of October, the second day out, on rounding St. Antonio, she 
met head winds and seas, and on the 9th and lOth a northeast 
gale. This, on the llth, became a hurricane, which continued 
through the 12th and 13th, and carried her back on her course, so 
that she was unable to reach Newport News until the 15th of Oc- 
tober. On the morning of the llth, with only 18 tons of coal left, 
the engineer began to use ashes and ship's material along with the 
coal ; and on the 12th, with but 12 tons of coal remaining, the use 
of sugar as fuel along with coal began. During the last half day, 
on the 15th, before reaching Newpoi't News, only sugar fuel, ac- 
cording to the Captain's testimony, was used. 

If 115 tons of coal was a reasonable supply for the voyage to 
New York, then the consumption of the ship's material and cargo 
that became necessary from the prolongation of the voyage through 
extraordinarily long-continued heavy weather, and the putting into 
Newport News for additional coal, were gênerai average éxpenses, 
and the charges as assessed should be sustained. The défendant 
contends that 115 tons of coal on leaving Cienfuegos was not a 
reasonable supply for a voyage to New York at that season; that 
the consumption of ship's material and cargo were the resuit of 
the ship's fault in not taking a reasonably sufflcient suppiy, and 
that the gênerai average assessment should, therefore, be disal- 
lowed. 

The weight of testimony is that for the ordinary contingencies 
of the voyage, there should hâve been at least 10 days' supply of 
coal or upwards; whereas the steamer took only 9^ days' supply. 
I cannbt sustain the contention, however, that a mère deficiency 
of flve or ten tons below the customary supply makes the ship an 
insurer against ail subséquent events, or against damages not aris- 
ing from the short supply, so as to exempt the cargo from a gên- 
erai average charge not arising from this deficiency. No author- 
ities to that effect hâve been cited. The analogies are to the con- 
trary. An Insurance policy, indeed, does not attach if the vessel 
is nnseaworthy at the commencement of the voyage insured; be- 
cause seaworthiness is a part of the contract, and a condition pré- 
cèdent. But seaworthiness is not a condition précèdent of the ob- 
ligation of the shipper to pay freight, Though the shipper may for 
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unseawortliiness refuse to load, yet if he ships his goods, and tke 
voyage is performed, he must pay the stipulated freight, less any 
damages arising from the breach of the implied covenant of sea- 
worthiness. 1 Pars. Shipp. & Adm. 285, 320-322, and note. A 
charge on cargo for a gênerai average expense, is of the same na- 
ture, in this regard, as freight; and so far as that charge arises 
from causes clearly independent of the ship's defects, the gênerai 
average should be upheld. The proper légal conséquence of the 
ship's default, therefore, is that she shall stand chargeable with 
the full performance of her duty to make good the customary sup- 
ply of coal, and bear ail the proximate conséquences of her neg- 
lect to do so at the start. This involves two obligations on her 
part in this case; (1) to bear the charges and expenses of putting 
in to Newport News to get additional coal; (2) to bear as par- 
ticular average so much of the consumption of materialand cargo, 
and of the damage to cargo, as arose during the period for which 
the supply she ought to hâve taken would hâve lasted. If thèse 
charges are put upon her, she is made to bear the whole consé- 
quences of her neglect. 

1. NOt having fulfllled her duty to take the usual supply, she 
must be deemed to hâve voluntarily taken the risk of putting into 
some port of call in order to make that supply good, should the 
voyage be so prolonged as to require it. This became by implica- 
tion a part of her original provision for the performance of her 
duty to procure coal necessary for the voyage, and hence was one 
of the ship's liabilities from the start, of which she took the chances, 
at her own charge. It is true that even the full customary amount 
wOuld not hâve enabled her to reach Newport News, and she would 
bave been compelled to put in there just as she did, even had she 
taken the full supply of 120 tons; and in that case the cost of 
putting in would hâve been a gênerai average item, because hav- 
ing performed her duty at the start, she did not assume any fur 
ther risk in that regard. But by her short supply at the start 
having voluntarily,' in effect, agreed to go into Newport News ai 
her own expense for more coal, if it should be needed, she can- 
not be aliowed to escape that implied agreement, and throw the 
cost of that item into général average, i. e., in part upon the 
cargo, merely because the necessity for more coal, as it turned out, 
Was greater, and arose earlier, than was to be anticipated. Had 
the coal which she took on board been just sufScient to enable her 
to reach Newport News, she must hâve put in there for more coal, 
and she could not hâve made any gênerai average charge for the 
item of putting in there; because it was by her own neglect that 
she failed to take the customary amount, and because, in effect, she 
thereby agreed to stand the charge of putting in there, if necessary. 

2. The ship must further make good the consumption of material 
and cargo for fuel, and the damage to cargo incident thereto, for 
such period as the déficit, if taken on board, would hâve supplied ; 
that is to say, for one half day out of the 2| days, which was the 
whole short supply necessary to reach Newport News; that is one 
flfth of the whole item of loss. 
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The adjustment of gênerai average given in évidence shows that 
the value of the sugar consumed and the damage to other bags in- 
cident to getting fuel out of the hold during the hurricane, amount 
to $3,293; while the value of ship's material, oil, «fec, consumed 
for fuel, exclusive of the expenses of putting into Newport News, 
amounts to about $900. One-flfth of thèse two items amounts to 
1839.60, which should therefore be charged against the ship alone, 
representing as nearly as can be ascertained the damages result- 
ing from her failure to take in ten days' supply. The residue, 
équivalent tq two days' consumption of fuel, with the incidental 
damage to other bags, remains a proper subject of gênerai aver- 
age, to which are to be added such incidental expenses and items 
as are embraced in the gênerai average account, unless some ex- 
ception thereto be taken, excluding however, the expenses of put- 
ting into Newport News, as above stated. 

3. The bill of lading contains a clause authorizing the vessel to 
"call at any port or ports for whatever purpose." I do not think 
this clause has any material bearihg upon the présent question. 
It has been repeatedly construed and adjudged not to authorize 
any departure to ports away from the ordinary course of the voy- 
age, or for any purpose disconnected with the voyage. In other 
words, it is to receive a reasonable construction; a construction not 
inconsistent with the well settled right of the shipper to hâve the 
specified voyage pursued in the usual manner, without unnecessary 
delays, or the increased risks incident to such delays. It author- 
izes calls for reasonable cause, or for necessity arising upon the 
voyage. But it is not reasonable, and the clause cannpt be deemed 
intended, to release the ship from the performance of any of her or- 
dinary duties in preparing for the voyage, or to authorize the ship 
to sail voluntarily from the port of departure with a short supply 
of coal, and thus deliberately to create a necessity for calling 
at intermediate ports not mentioned in the bill of lading, and con- 
trary to the customary course of the voyage. 

The clause in question is not équivalent to a spécifie provision 
for liberty to coal at Newport News, because in that case the 
shipper would hâve spécifie notice of the intent to stop there and 
to départ from the customary voyage. That would be a voyage of 
separate stages with full notice of that fact to the shipper. This 
was a deflned voyage from Cienfuegos to New York, which the 
shipper had a right to expect would be pursued in the usual man- 
ner, and without unusual stops. 

By the stipulation between the parties, it appears that Newport 
News is a usual coaling place for steamers going up and down 
the coast that find themselves in need of additional fuel; but that 
there is no custom authorizing steamers plying between Cuba 
and New York to coal only for an intermediate port. On long 
voyages, coaling at ports of call is necessary and customary; and 
upon such voyages it is enough for the ship to take a sufflcient sup- 
ply from one usual coaling station to another; and if the usual 
and ordinary supply between the customary stations is found in- 
suffièient, through extraordinary weather, the loss by the necessary 
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consumption of material in order to reach thé next station, is evi- 
dently a proper subject of gênerai average. 

In the absence of any custom authorizing the ship to coal for 
Newport News only, it was her duty, as I must hold, notwith- 
standing this clause of the bill of lading, to take a reasonably sufS- 
cient supply for New York, the direct destined port. 

In determining what is a reasonable supply of coal for such a 
voyage, no doubt the facilities for obtaining coal at Port Royal or 
Newport News, in case of very extraordinary weather, may right- 
fully be taken into account; and it is to be presumed that the wit- 
nesses on both sides who hâve testifled as to what was a reasonable 
amount, considered thèse facilities in cases of spécial emergency; 
otherwise, it is clear that an excess of only two days supply be- 
yond the amount required for an ordinary voyage, would not be 
a reasonably sufflcient amount to meet the chances of a hurricane 
during the hurricane season. 

The ship must, therefore, bear the proper conséquences of her 
omission to coal as customary, as above stated; and the gênerai 
average is sustained for the residue only. If the parties are not 
willing to abide by the adjustment made by Johnson & Higgins, 
with the above correction, a référence may be taken to a Commissioner 
to make up an adjustment. 

Decree against the respondent for his share of the gênerai aver- 
age, corrected as above. 
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THE BELLARDEN. 

BELL V. THE FRIESLAND. 

THAMES & M. MARINE INS. CO. v. THE FRIESLAND and THE BEL- 
LARDEN. 

(District Court, N. D. New ïork. November 7, 1896.) 

Collision — Crossing Courses — Contraky Siqnals — Privileged Viîsskl 
RiGHTLT Stops— RuLB 2L 

The steamship Friesland, Inward bound, soon after leaving Quarantine, 
saw the steamer Bellarden coming down the Bay at least a half mile dis- 
tant, a little on the starboard bow. The B. gave 3 signais of one blast each, 
being bound for anchorage ground on her right, and havlng the F. 2 or 3 
points on her port hand. The F., not hearlng the first two signais of the 
B., gave two successive blasts of two whistles each, and starboarded. 
Thèse whistles being heard by the B. and understood as a dissenting re- 
ply to her own signal of one whlstle, she first slowed, then stopped. To 
her third signal of one whlstle the F. replied with one and the B. then 
started ahead. Had she not slowed and stopped previously, the collision 
would hâve been avoided. Eeld, that stopping by the B., the privileged 
vessel, was in eonformity with the requirements of Rule 21, in the prés- 
ence of immédiate danger of collision; and that the F. was wholly in 
fault for going to the left Instead of the rlght, and for undertaking to 
cross the bow of the B. and starboarding without the B.'s assent. 

Cowen, Wing, Putnam & Burlingham, for the Bellarden. 
Kobinson, Biddle & Ward, for the Friesland. 
Butler, Notman, Joline & Mynderse, for the Thames & M. 
Marine Ins. Co. 
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BROWN, District Judge. The above libels were filed to recover 
damages sustained by the steamship Bellarden and her cargo, 
through a collision with the steamship Priesland, which occurred 
at about 6:25 p. m. of April 7, 1896, within the limita of the an- 
chorage ground off Stapleton, Staten Island, while the Friesland 
was coming up the Bay after leaving Quarantine. 

The weather during the day had been snowy, but was at this 
time clearing; and the évidence leaves no doubt that vessels could 
be seen at least half a mile distant, and as it would seem from the 
testimony f of a mile to a mile. The Bellarden had previously been 
at anchor off Liberty Island, but left there for the purpose of an- 
choring off Stapleton. She had started from Liberty Island on the 
last of the flood, and the current at the place of collision had begun 
to run ebb about ûfteen minutes before this accident, and was con- 
sequently weak. The Friesland, after stopping at Quarantine, had 
but a few minutes before resumed her course up the Bay, keeping, 
however, to the left of the usual course, and within the anchorage 
limits prescribed by the Secretary of the Treasury. 

When the Friesland started from Quarantine, the tug Océan 
King was a little way ahead of her, and to the eastward, not far 
from mid-ehannel, with two large barges in tow, one behind the 
other, the Corsica and the Kingston, each on hawsers about 300 
feet long, and going up at the rate of about 5 or 6 knots an hour. 
About the same time also the steamship El Norte passed the Fries- 
land, going up the Bay between the line of the course of the Fries- 
land and the tug's course, and going at the rate of about 12 knots. 

Before the Bellarden was seen by the offlcers of the Friesland, 
the latter heard a signal of two whistles given both by the tug and 
by the El Norte; and though they heard no answer, they under- 
stood those signais to be given to some vessel coming down the 
Bay. Soon afterwards the Bellarden was seen heading towards 
the Staten Island shore, showing her port side, and from one to 
two points on the starboard bow of the Friesland. She was esti- 
mated to be from half a mile to three-quarters of a mile distant, 
and the Friesland at that time was heading about north. When 
the Bellarden was seen, the El Norte had passed to the north- 
ward out of sight, and the Friesland had overtaken and lapped the 
Kingston, — the hindermost barge of the tow. The Friesland was 
probably going at the rate of about 6 or 7 knots, and the Bellarden 
at about tiie same rate, 

The Bellarden had come down but a little to the eastward of 
the anchorage limits, passing within a hundred feet of the end of 
the line of the shad pôles off St. George. This would make her 
distance from the anchorage line at that point only about 400 feet. 
About one-third of a mile below this point the El Norte, going 
up, passed to the westward of the Bellarden. After passing the 
El Norte, and before the Friesland was seen, the Bellarden turned 
to starboard about two points to go to an anchorage, and headed 
about S. S. W., so that when the two vessels became visible to each 
other, the Bellarden had the Friesland some two or three points 
on her port bow, and the Bellarden kept substantially that course 
until collision. 
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As soon as the Friesland was seen, a signal of one whistle was 
given to her by the Bellarden, and a signal of two blasts came 
from the Friesland, seemingly in reply. The Bellarden thereupon 
slowed and gave another signal of one whistle, to which she again 
received a signal of two blasts from the Friesland; whereupon 
the Bellarden gave a signal of one blast for the third time, and 
stopped her engine. To the last signal a reply of one whistle was 
heard from the Friesland; whereupon the Bellarden started her 
engines full speed ahead and ported her wheel. Soon afterwards, 
seeing that the Friesland was likely to strike her stem, and when 
her bow had already passed the bow of the Friesland, the Bellar- 
den starboarded her wheel for the sake of throwing her stem to 
starboard; but the bowsprit of the Friesland caught the aft rig- 
ging on the port quarter of the Bellarden, which drew the vessels 
together, so that the stem of the Friesland struck the Bellarden 
on her port quarter about 25 feet from her stern, and caused dam- 
ages which required her to be beached immediately. 

There is some contradiction in the answer and évidence on the 
part of the Friesland as to whether her first signal of two whistles 
was given before the Bellarden was seen or after. Some witnesses 
say that the flrst signal of two blasts was given in conséquence 
of hearing similar signais given by the tug, and the El Norte, be- 
fore the Bellarden was visible. Ail agrée that when the Bellarden 
was first seen she showed her port side, and that she was one or 
two points on the starboard bow of the Friesland, and at Iç^st 
a half mile distant. Her ofiicers claim that only one whistle was 
heard from the Bellarden ; and that as soon as that was heard they 
replied with one whistle and reversed, having previously slowed 
and stopped after their signais of two whistles. It is f urther 
clalmed on the part of the Friesland that the tug and tow on her 
starboard side were an embarrassment to her movements so as 
to prevent her porting and undertaking to keep to the right. The 
weight of évidence, however, shows that at the time of collision 
the tug and tow were from 600 to 900 feet to the eastward of 
the Friesland, if not more; that the tug and tow had not starboard- 
ed or turned their heading to port at ail, as contended on the part 
of the Friesland. I must flnd, therefore, that there was nothing 
in the situation of the tug and tow to prevent the Friesland from 
observing the ordinary rnle of the road, in performing her duty 
to keep out of the way of the Bellarden, either by going somewhat 
to the right under a port wheel, or by checking her speed until 
the Bellarden had passed. 

Even if the flrst two signais of the Bellarden were not heard, 
and no signal seemed to come from the Bellarden, the duty of the 
Friesland to keep out of her way remained unaffected; and the 
Friesland's proposai to départ from the rule of the road by going 
to the left under a signal of two whistles, was at her own risk. 
The Transfer No. 5, 49 Fed. 398; The Rockaway, 38 Fed. 856, af- 
flrmed 43 Fed. 544; The Baltimore, 56 Fed. 127. 

The position and course of the Bellarden were manifest at least 
half a mile off, which afforded sufiScient space and opportunity for 
v.76F.no.5— 38 
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the Friesland to keep out of the way of the Bellarden, eitlier by 
porting, or by cbecking her speed, or by backing sooner. The 
duty of kéeping out of the way was cast by law upon her, and 
it necessarily follows that she must be held responsible for the 
collision, unless she shows clearly that proper efforts were made 
by her which were thwarted by some misconduct of the Bellarden. 

In behalf of the Friesland, it is alleged that it never occurred 
to her oflEicers that the Bellarden was intending to corne to anchor 
within anchorage ground, but that they supposed she was going 
out to sea, and would, therefore, turn to the eastward of the Océan 
King, although that would hâve required a change of course by 
the Bellarden of several points. The offlcers of the Friesland, how- 
ever, were not justifled in acting on any such supposition, contrary 
to the manifest course which the Bellarden was pursuing. The 
Bellarden steadily kept her course, Ali that was requisite for 
the Friesland to do was to check her speed sufiQciently to avoid 
collision. The évidence of her log shows that she did not reverse 
until less than a minute before collision. Only a half minute be- 
fore reversing, she stopped her engines, and a minute and a half 
before stopping, she slowed. In the meantime she had put her 
helm to starboard and turned her head somewhat to port, without 
any assenting whistle from the Bellarden. This was an independ- 
ent fault in her manoeuvres, for which there was no justification 
in any change by the tug, as alleged. There can be no doubt that 
the Bellarden gave her three signais of one blast Numerous wit- 
nesses testify to that fact. In this regard there was no fault in 
the Bellarden. The Friesland appears to me, therefore, very clear- 
ly to blâme. 

The distance of the vessels apart when the one admitted signal 
of the Bellarden was heard on the Friesland, or seen by the escap- 
ing steam, is variously stated. The pilot of the Friesland flrst said 
the vessels were at that time half a mile apart, later, f of a mile; 
most of the other witnesses place the vessels very much nearer. 
It is not certain that it was not the flrst or second blast of the 
Bellarden that the pilot of the Friesland observed by the escap- 
ing steam. If the Friesland did not reverse until the Bellarden was 
within a couple of lengths of her, as most of the évidence indicates, 
her fault was only the more gross and clear. 

Under the circumstances of the présent case, it cannot be held 
a fault in the Bellarden that she slowed her engine and stopped, as 
she did. Had she heard no signais from the Friesland, she might 
hâve assumed that the Friesland was intending to perform her duty 
of keeping out of the way by following the usual rule of the road 
in keeping to the right. But plainly the Bellarden could not rely 
on any such inference when she got a signal of two whistles sig- 
nifying directly the contrary, viz., that the Friesland intended to 
cross her bow. From the courses of the two vessels this was 
manif estly a dangerous manoeuvre, and from the moment that that 
signal was heard in reply to the Bellarden's previous signal of one 
whistle, risk of collision was évident; and from that moment Kule 
21 of the Revised Statutes (which applies in this case) came into 
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opération, and required the Bellarden "to slacken her speed, or, 
if necessary, to stop and reverse." When in answer to the Bellax- 
den's second signal of one whistle the contrary signal was repeat- 
ed by the Friesland, the situation became more critical, and it was 
heightened by the apparent starboarding of the Friesland, indicat- 
ing a positive détermination wrongfully to cross the Beliarden's 
bows, in spite of the latter's signais. To stop, under Rule 21, be- 
came, therefore,, apparently necessary. The Bellarden cannot be 
held in fault for observing this rule, Under thèse contrary sig- 
nais, moreover, it was the duty of the Bellarden, under Kule 3 of 
the Supervising Inspectors, to reduce her speed to bare steerage- 
way. The gênerai provision that the vessel shall keep her speed, 
as well as her course, does not apply when the privileged vessel bas 
distinct notice that the other vessel is not taking, and does not 
intend to take, the necessary measures to avoid collision. The 
Columbia, 23 Blatchf. 268, 25 Fed. 844; The Grand Republic, 16 
Fed. 424; The Delaware, 161 U. S. 459, 469, 16 Sup. Ot. 521. In 
the latter case it is said: 

"The preferred steamer could not be held In fault for malntainmg her course 
and speed so long as It Is possible for the other to avoid her by porting, at 
least In the absence of eome distinct indication that ehe is about to fail in her 
duty." 

Hère the indication that the Friesland was disregarding her duty 
was distinct, by the giving of contrary signais, and Rule 21 became 
imperative. 

I am of the opinion that there was no fault on the part of the 
Bellarden, and that the Friesland alone must be held to blâme for 
the collision. 

Decrees accordingly. 



BOSTON TOWBOAT OO. ▼. WINSLOW et aL 

(Olrcnlt Court of Appeals, First Circuit September 15, 189a) 

No. 158. 

L CoiiLisioif— Failukb to Stand by. 

Where a schooner coUided with one of two barges towed by a steam tug, 
and was swept on by the wind, and carried a considérable distance to lee- 
ward before the extent of her own injuries and péril could be ascertained, 
hdd, that in view of the fact that the Injured barge was near land, and the 
steam tug and the other barge were at hand, the schooner sbould not be 
held liable because she proceeded on her course without retumlng to the as- 
sistance of the barge, or giving her name, as required by the statute of Sep- 
tember 4, 1890, S 1 (26 Stat. 4»). 

% Same— RiOHT OF Wat— Change of Coubsk. 

Where a schooner and a steam tug approached eaeh other nearly head on, 
and the schooner held her course, whlle the tug attempted to pass to wlnd- 
ward, but, when the maneuver had been partlally executed, endeavored to go 
back and pass on the other side, and a barge in tow of the tug floated 
directly in the path of the schooner, thus causing a collision, Md, that the 
tug was liable for the damage to both barge and schooner. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 
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Lewis S. Dabney aod Frédéric Cunningliain, for Boston Tow- 
boat Co. 

Almon A. Strout, for Winslow. 

William M. Eichardson, for Joseph S. Harnis and others, re- 
ceivers. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

WEBB, District Judge. At about 8:45 p. m. of October 16, 1893, 
there was a collision between the schooner Jacob S. Winslow and 
two barges towed by the steam tug Vesta. One of the barges, the 
EUangowan, loaded with coal, was so badly injured that it was nec- 
essary to beach her; the other barge, the 56, had her masts carried 
away, and suffered other slight damage; and the Jacob S. Winslow 
lost her stem, and was other wise damaged forward, — in ail to the 
amount of $1,077.40. The place of collision was to the southward 
and westward of Tarpaulin Cove, between two and four miles. The 
sky was cloudy, and the night dark, but there was no fog or mist to 
obscure lights. The owners of the Ellangowan flled in !New York 
a libel against both the schooner and the tugboât. The owners of 
the Winslow libeled the tugboat in the district of Massachusetts. 
Later the owners of the Vesta âled in the district court in the district 
of Massachusetts a pétition for limitation of liâbility, contesting, at 
the same tinùe, ail liability to either the schooner or the barge, and 
alleging that the collision was caused wholly by the fault of the 
schooner Jacob S. Winslow! The owners of the barge and those of 
the schooner answered this pétition, bbth maintaining the liability 
of the tug, though the owners of the barge did not abandon their con- 
tention that the schooner was also at fault, and liable to them. The 
district court in Massachusetts, aJter full hearing, entered its final 
decree, limiting the liability of the petitioners to the amount or value 
of their interest in the steam tug, upon her arrivai in Boston, and in 
her freight money or towage then pending; and it held the tug solely 
responsible for the collision. The damages decreed to the barge 
Ellangowan and to the schooner Jacob S. Winslow did not together 
equal the value of tLe tug and her pending freight. From this decree 
the petitioners hâve appealed, assigning errors only in the flndings of 
the court as to the responsibility for the collision. The owners of the 
Ellangowan, as well as those of the Jacob S. Winslow, contest the 
appeal before this court. 

The évidence is urcontroverted that, after the collision, the schoon- 
er proceeded on her course without stopping to see if ajiy assistance 
was required by the barge, and without giving her name, hailing 
port, or port of destination ; and the appellants contend that for such 
omissions she should be held to hâve been in fault, according to the 
statute of September 4, 1890, § 1 (26 Stat. 425). It will be best to con- 
sider this question flrst. The statute referred to is far from per- 
emptory in requiring that, when a vessel is chargeable with omission 
or failure in the respects enumerated in the act, the collision shall 
alv^ays be deemed to hâve been caused by the wrongful act, neglect, 
or fault of those in charge of her. It provides: 



BOSTON TOWBOAT CO. V. WINSLOW. 597 

"That in every case of collision between two vessels it shall be the duty of the 
master or person in charge of each vessel, if and so far as he can do so without 
serions danger to tiis own vessel, crew and passengers (if any), to stay by the 
other vessel until he has ascertained that she has no need of further assistance. 
and to render to the other vessel, her master, crew, and passengers (if any) such 
assistance as may be practicable and as may be necessary in order to save 
them from any danger causejl by the collision, and also to give to the master or 
person in charge of the other vessel the name of his own vessel and her port of 
registry, or the port or place to which she belongs, and also the name of the porta 
and places from which and to which she is bound. If he fails so to do, and no 
reasonable cause for such failure is shown, the collision shall, in the absence of 
proof to the contrary, be deemed to hâve been caused by his wrongful act, 
neglect, or default." 

The purpose of this act was manifestly to supply the strongest 
motives of interest to overcome the temptation for masters of collid- 
ing vessels to heartlessly and mhumanly abandon and leave to their 
fate distressed vessels and their crews, in order to conceal and escape 
liability for a collision. While the courts should so administer the 
law as to eiïectuate the benign object of the statute, they should not 
unduly extend its application, nor disregard the conditions it imposes. 
The duty of the master to stand by and to do the other things named 
in the statute is a qualified obligation. "If and so far as he can do 
so without serions danger to his own vessel, crew and passengers," 
is the flrst and chief condition. Who shall décide those questions, 
in the ûrst instance, in the moment of emergency? We hâve no doubt 
it is the person charged with watching over and securing the safety 
of his own vessel, and the lives of ail on board her; that is, the 
master. He must, as well as he can in the emergency, regard and 
weigh ail existing conditions, and ought not to be held culpable for 
an error of judgment. The court's duty is to ascertain and consider 
the state of affairs under which he acted. It will not accept the ex- 
cuse that, in his judgment, at the time, the safety of his vessel and 
crew and passengers forbade his standing by, if the évidence shows 
that he hastily and recklessly, or without any apparent necessity, 
sailed away, or willfuUy concealed facts he was bound to disclose. 
He must act with the coolness and the courage demanded by his posi- 
tion and rank, and must be inspired with an active sympathy for those 
who are in péril and distress. If he has shown proper care and 
spirit in forming his judgment, he ought not to be condemned because 
another would hâve acted differently, nor because later developments 
show that he was too cautious. The duty to stand by is primarily in 
order "to render to the other vessel, her master, crew, and passengers, 
such assistance as may be practicable, and as may be necessary in 
order to save them from any danger caused by the collision"; and it 
continues only until it is "ascertained that she has no need of further 
assistance." In deciding upon the practicability of giving assistance, 
the actual or the seeming condition of his own vessel is an important 
considération for each master. As to the need of assistance, he 
should be largely, but not wholly, influenced by the request of the 
other vessel. He may, notwithstanding such request, to a reason- 
able extent be govemed, as to how long he shall stand by, by his own 
intelligence, but only upon careful examination of the condition of 
that vessel, and paying due regard to the time, the place, the state 
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of the weather and of the sea, the nature of her cargo, the estent and 
character of lier injury, and the présence or absence of other available 
assistance. He is not bound to stand by, and submit to delay, simply 
to quiet the unreasonable or cowardly fears of others. The statute 
permits him to show reasonable cause for his failure to do the things 
it enumerates, and, even when such reasonable cause is not shown, 
it is only in the absence of proof to the contrary "that the collision 
shall be deemed to hâve been caused by his wrongful act, neglect, or 
default." Thus, the statute requires many things to be settled before 
its penalty is pronounced. 

In the case now before the court, the collision was near land; the 
tugboat, uninjured and with steam up, was at hand; one of the two 
barges was very little injured in her huU, and her crew were close by, 
to assist if necessary; the hour was early; the sea was smooth, 
and the wind not more than a six-knot breeze, probably less than flve 
knots; the crew of the Ellangowan called upon the steam tug for 
help, but not upon the schooner; and, although the barge was loaded 
with coal (a bad cargo), Capt. Clark, of the schooner, might well con- 
sider that she had at hand ail the assistance which was required. If 
he did so think, the resuit showed he was in no error. Besides, his 
own vessel, striking, nearly head on, the side of a large barge heavily 
loaded, was injured; how much he did not know and could not at 
once tell. His first duty was to look to the condition of hia vessel, 
which he promptly proceeded to investigate. Tlie vessels did not re- 
main foui of each other, but the schooner rebounded from the blow, 
and was swept away from the barge first struck, carrying away the 
masts of the second, and still receding. The case was very différent 
from what it would hâve been had the two vessels remained foui of 
each other, and required time and labor to separate them, and if, 
when they had got clear, the sails of the Winslow had been trimmed, 
and she had silently sailed away. Hère was collision and instant 
séparation. Nothing was done on board the Winslow to quicken her 
departure, by any handling or trimming of her sails. She could not 
at once be brought back to the barges, and, by the time that the extent 
of her own injury and the degree of her péril could be examined, a 
wide interval separated her from the barges to the windward, and 
then the tug had gone to their assistance. To return to a position 
where the crew of the Winslow could hâve rendered assistance to the 
master, crew, or passengers of the barge, the schooner must hâve 
come about, and beat back to them. It was right first to détermine 
if that could be done or attempted with safety to herself, her crew 
and passengers, and, next, if it would probably be of any use. In 
the condition of his schooner, as, on examination, the master found it 
to be, the difificulty of returning to the barge was not insurmount- 
able, and, but for the présence of the tugboat and other assistance, 
it would hâve been his duty to return as quickly as possible. There is 
nothing in the évidence disclosing on the part of Capt. Clark any 
indifférence to or reckless disregard of his duty towards the vessel 
with which he had collided, and this court cannot say that, in view of 
ail the circumstances surrounding him, he was not warranted in be- 
iieving that he had ascertained that no further assistance was nec- 
essary. The failure to give the name of the schooner and the other 
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items of information named in the statute, for which, by the way, no 
demand appears to hâve been made, seems to bave been a resuit of 
immédiate séparation of tbe vessels, and not caused by any purpose of 
escape and concealment. 

Tbe facts in this case differ materially from those of The Hercules, 
70 Ped. 334, and of The KenUworth, 64 Ped. 890, in both which the 
collision took place in a fog. Both vessels were called on for assist- 
ance, and, though uninjured, sailed away without heeding the calls. 
The Kenilwortb heard, when only a fevr feet distant, the bail inquir- 
ing what ship it was, and made no answer, "but proceeded on her 
course as though nothing had happened," without standing by or en- 
deavoring in the least to do so. The facts in regard to the Hercules 
were similar. The schooner with which she had collided was in a 
sinking condition, and her crew "called upon the tug for assistance 
by signais and shouts, and âring shot cartridges from a Winchester 
riÎBle three times. This proved of no avail, and the tug disappeared, 
and was not heard of again"; and this, although, so far as the report 
shows, no other possible help was near. 

So, too, in the case of Tbe Eobert Graham Dunn, 63 Ped. 167, the 
district court, speaking on this subject, says, "The conduct of the 
offlcers was inexcusable, and their account of the collision is wholly 
unreliable." And the circnit court of appeals, afiirming the decree 
(17 C. C. A. 93, 70 Fed. 270), says: 

"There can be no question, upon the évidence dlsclosed In the record, that the 
court below was rlght in holding that the master of the Robert Graham Dun 
failed, without reasonable excuse, to perform the duty imposed on him by the 
act of September 4, 1890, to lie by after the collision, and to render assistance to 
the men on the Captaln John, and that the subséquent drowning of the three men 
on the latter vessel must be attributed to this neglect of duty." 

We do not think, upon the évidence now before us, that the Jacob 
S. Winslow should be condemned under the act of September 4, 1890. 
If she is to be held liable at ail, it must be because of some fault in her 
navigation contributing to the collision. This opinion of the elïect 
of the act of 1890 is conflrmed by the fact that the second section pro- 
vides that, for any omission or failure of the duty imposed by the flrst 
section, the master shall be deemed guilty of a misdemeanor, and 
liable to a penalty of |1,000, or imprisonment for a term not exceed- 
ing two years, the vessel liable to be seized and proceeded agalnst by 
any person, for the pecuniary penalty; one-half of such sum to be pay- 
able to the informer, and the other half to the United States. To 
such a statute the rule of strict construction of pénal statutes applies. 

When we corne to seek for the cause of the collision, we meet with 
the conflict and contradiction of testimony common in such causes. 
In respect to the time and place of the collision, the state of the 
weather and the sea, the nature and direction of the blow, and the por- 
tions of the two vessels that came in contact, there is no material 
différence. It is quite otherwise in regard to the speed of the schoon- 
er, the direction of the wind, and the précèdent management and 
navigation of the tugboat and of the schooner. The tugboat was 
towing, strung out astern of her, two loaded barges. The length of 
herself and her tows was about 1,500 feet, Her speed is admitted to 
hâve been about four knots, and her gênerai course was east-north- 
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east. The schooner was a four master, of 865 tons, on a voyage from 
Salem to Philadelphia, without cargo or ballast. It is not de- 
nied that before and at the time of the collision her régulation red and 
green lights were properly set and buming clearly. Her gênerai 
course was west-southwest. Tlie tugboat also had her side lights 
and two white lights to show that she was engaged in towing, ail 
properly placed and burning. The Ellangowan was carrying, as re- 
quired, red and green lights. One witness, belonging to barge 56, 
says she had no lights. Some of the witnesses for the schooner testi- 
fled to seeing at one time three green lights, and at another three red 
ones, indicating proper lights on the tugboat, and on both the barges 
she had in tow. Capt. Degen, of the tugboat, testifles that the 
barges had their lights set. "Did the barges hâve their lights set? 
Ans. They did." The pétition allèges "that the said steam tug and 
barges ail had the lights required by law, set as required by law, and 
brightly burning, and were proceeding through Vineyard Sound at 
the rate of between three and four miles per hour, heading east-north- 
east." In ai-gument, the proctor for the petitioners, assuming that 
full reliance must be placed on the witness who says the 56 had no 
lights, lays great stress on the inaccuracy of the schooner's witnesses 
on this point. If, in fact, no lights were shown on barge 56, their 
inaccuracy is no worse than that of the captain of the tug, or than the 
statements of the pétition. We perceive no reason to suppose there 
was on either side any willful and deliberate untruthfulness, and do 
not deem it important to détermine which is the correct statement. 
That those on the schooner did early see lights of the tugboat, and on 
one, at least, of the barges, is beyond question ; and the navigation of 
the schooner was determined by those lights no difîerently whether 
there were three sets of lights or two. There is no suggestion from 
any one that she would hâve beén managed any differently if there 
had been more or less lights shown by the tugboat and her tow. The 
schooner, in any case, was bound to hold her course, and the tugboat 
to keep clear. 

The direction of the wind at the time has an important bearing 
upon the question of the movements of the schooner, and in regard to 
this question there is great conflict of testimony. But the court is 
satisfled that the wind varied between northwest and north-northwest, 
and that the schooner pursuing the gênerai course of west-southwest 
through the Sound, and sailing within six points of the wind, — not ab- 
solutely closehauled, — veered somewhat with the wind, but was kept 
as closely to her course as was practicable. Her captain, who was 
in charge of the deck, her first ofiicer, and the man at the wheel, ail 
testify positively that, when the tugboat and her tow were reported 
by the lookout, the order to the man at the wheel was to keep the 
course. The man at the wheel of the schooner says he strictly 
obeyed that order, and kept his course as steadily as possible. No 
other order could be expected from a seaman of the expérience of 
Capt. Clark under the circumstances, and the record disclosea nothing 
Inclining us to discrédit his statement, corroborated, as it is, by the 
mate and the wheelsman. They ail agrée that no change was made 
of the schooner's wheel until the tugboat, which had got across the 
schooner's bow to the windward, suddenly turned back under a port 
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wheel, and ran back to the leeward, so close under the bow that slie 
cleared only by the space of from 5 to 15 feet. The lookout, the cap- 
tain, and the mate of the Winslow place the tug when flrst seen about 
a point on their port bow. The man at the wheel says that, when the 
tug was reported, he could not see her lights, because the schooner's 
sails hid them, but that, stooping and looking under the sails, he saw 
them a very little on the port bow. Belmont, who was steering 
barge 56 as closely in the wake of the tugboat as he could, says the 
two lights of the schooner were right ahead when he flrst saw them. 
The witnesses in behalf of the petitioners, on the other hand, say that 
the schooner was on the starboard bow of the tugboat. They vary 
in their estimate, from a very little on the starboard bow to two 
points. It is apparent that thèse witnesses are not ail speaking of 
the same time. After very fuU comparison of the whole évidence, 
this court is convinced that the wind was generally but little to the 
north of northwest, varying slightly from time to time, now some- 
what towards the north, and now a little westward; that the schoon- 
er was sailing on a west-southwest course, swinging a little as the 
wind veered, but substantially holding her course, and that she was 
not more than six points from the wind; that, as the vessels ap- 
proached, they were very nearly head on, as each saw both lights of 
the other, though the prépondérance of évidence is that the schooner 
was a very little to the wlndward; that the schooner held her course; 
and that, the tugboat having the right to go on either side, there was 
so much delay in making the élection that, when her helm was star- 
boarded to go to the windward, there was very slight room for the 
maneuver, though, if it had been steadily pursued, it might possibly 
hâve been safely accomplished ; but, when it had laeen partially exe- 
cuted, the captain of the tugboat doubted his ability to clear the 
schooner that way, endeavored to go back and pass on the other side, 
and in that endeavor left the tow to forge ahead directly in the path 
of the schooner, and barely cleared the schooner with his tugboat. 
By so going under the schooner's bow, he made it impossible for her tû 
avoid both the tugboat and her tow. 

The decree of the district court is affirmed, with interest, and with 
the costs of this court for the appellees. 
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THE PURITAN. 

(District Court, N. JQ. New York. October 10, 1896.) 

1. Coi-LisiON— DoTT OF Tuos — Narrow Channel—Nkgli&bnok — abandon 

MENT OF Tow. 

The steamer Packer, in tow of two tugs,— the Gee and the Alpha,— wa» 
brought through Peck slip stem foremost, and headed up BufCalo river, 
the Gee leading. Without waming, the Alpha threw off her Une and 
steamed away, leaving the Gee alone with the steamer. The Packer mado 
no objection to the Alpha' s désertion, and the latter claimed to hâve re- 
ceived an oral command from the Packer to leave, but there was no signal 
to that efCect. Lying in Peck slip, with her stern projecting 25 or 30 feet 
into the river, was the Denver. Opposite the Denver was another large 
vessel, leaving a narrow passage. The canal boat Bartholdi was coming 
clown the river, properly towed by the tug Puritan, which had no notice of 
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danger untU \(rlthlii 50 feet of the Gee. The Puritan promptly attempted 
to avold coUls^on. The Gee kept stralght up the river, and passed safely. 
The Paeker, Instead of following the Gee, started her wheel, and ported 
her helm prematurely, striking the Bartholdl and serlousiy injurlng her. 
Beld, '(1) that the eonduct of the Alpha In abandonlng the tow was négli- 
gent; (2) that the eonduct of the Paeker produced the collision; (3) that 
the Alpha and the Paeker were liable for the damage. 

a. COLUSION— TnOB AND TOWS— SlGNALS— OBAL CoMMANDS. 

When it Is customary for a tug to give orders by signais from the steam 
whlstle to another tug assisting in towing a Tessel, the assisting tug shonld 
pay no heed to oral orders from the vessel hi tow, unless clearly autborlzed; and 
il, In obédience to such oral order, the tug abandons the vessel, the abandonment 
Is négligence. 
3. Samb—Manhuvbeing— Inadéquate Harbor. 

Where the facUities pf a harbor are so inadéquate as to requlre maneuver- 
Ing within narrow llmlts, vessels must be subjected to strlcter rules than 
they would be in a commodious harbor. 
i. Samk— Désertion bt Tug — AcquibsCencb — Nkgijgbncb!. 

If one of the tugs engaged in towing a vessel is permltted to abandon 
the tow without protest from the offlcers of the vessel In tow, they, by 
remainlng mute, ratify the act of désertion, and involve themselves In the 
négligence. 

George S. Potter, for libelant 

Martm Carey, for the Paeker. 

Wilber E. Houpt, for the Puritan. 

John W. Ingram, for the Alpha and the Gee. 

COXE, District Judge. On the moming of October 22, 1895, the 
steamer Paeker coUided with the canal boat Bartholdi in the Buf- 
falo river opposite the dock of the Sturgis Elevator. The canal 
boat was loaded with wheat and snffered considérable damage. 
This is another Buffalo collision case where the court is compelled 
to hold one or more of the vessels at fault while conscious that, pri- 
marily, the disaster is due to the wholly inadéquate facilities of the 
harbor. Fréquent as collisions are the marvel is that they do not 
ocour daily in thèse contracted and shallow waterways where the 
immense and growing commerce of the Lakes is crowded. Steam- 
ers, larger than many ocean-going vessels, are compelled to zigzag 
their way through a channel about 230 feet in width obstructed by 
narrow draws, lined on both sides with moored vessels and fllled 
with every conceivable moving craft from the bustling oanal tug to 
the stately steel propeller. It is probable that thèse ever-occurring 
collisions would presently cease if the court were at liberty to assess 
the damages so occasioned upon those responsible for the illiberal 
policy which crowds an impérial commerce into an incapable canal. 

At the time of the collision the steamer Denver was lying in Peck 
slip, her stern extending into the river some 25 or 30 feet. Oppo- 
site Peck slip, upon the northerly side of the river, two large steam- 
ers, the Iroquois and the Northern King, were moored; while the 
barge Tempest was moored on the southerly side of the river, near 
the entrance to the slip. The canal boat Bartholdi was proceed- 
ing down the river to a point about a half a mile below the Eastem 
Elevator in tow of the tug Puritan. The Puritan is a small canal 
tug about 35 feet in length and 10 feet beam. She is only capable 
of handling canal beats and other craft similar in size. She was 
towing in a proper manner on a course about 100 feet from the port 
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side of ihe river. At tlie same time thé propeller Packer, a large 
vessel, 225 feet in length, and about 37^ feet beam, was proceed- 
ing from the Dakota Elevator in the Blackwell Canal, stern fore- 
most, in tow of the two tugs Gee and Alpha, destined for the dock 
of the Eastern Elevator. The Alpha is a large lake tug, 78 feet 
in length and 16 feet beam. The Gee is larger than the Alpha and 
one of the most powerf ul tugs in the harbor. The three proceeded 
through Peck slip, the Alpha leading, The Packer was then straight- 
ened around and proceeded, using her own steam, up the river 
bow foremost, in tow of the Gee, the Alpha in the meantime hav- 
ing thrown oif her Une and steamed away. Opposite the Sturgis 
Elevator dock and near the point known as the "Jog," the collision 
took place, The stem of the Packer struck the canal boat on her 
starboard bow some six feet from the stem. At the time of the 
collision there was no wind, the day was clear and there was noth- 
ing in the éléments to interfère with the safe navigation of the 
river. 

The following diagram, though not purporting to be entirely ac- 
cnrate, will serve to explain the situation. The dotted Une indicates 
the course taken by the Packer and the tugs: 




The Bartholdi was whoUy in the control of her tug. No one im- 
putes fault to her. 

The Puritan. 

Was the Puritan négligent? She was one of the smallest tugs 
in the harbor. She was properly attached to the canal boat and 
had proceeded down the river in the usual manner, having taken 
ail necessary précautions. When about opposite the dock of the 
Eastern Elevator she saw the narrow channel blocked by the Packer 
and the tugs. Thereupon she proceeded with her tow to the East- 
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ern Elevator dock, or yery near the dock. No critîcism îs made 
of her course up to this time. While passing through the slip, or 
immediately thereafter, the Alpha gave a signal indicating that 
they were coming up the river and warning the vessels coming down 
"to go slow." No other signal was given by the tugs. The Packer 
gave no signal at any time indicating her destination. Notwith- 
standing the testimony of the witness Sheehan that he informed 
the captain of the canal boat that a boat was coming in there and 
he would hâve to get away from the dock, the court is satisfled 
that the master of the Puritan had a right to suppose and did sup- 
pose that the Packer would proceed directly up the river. The 
flrst authoritative intimation given the Puritan was when the Gee 
was about 50 feet distant, when some one on the Gee called upon 
the Puritan to move away, as the propeller was coming to the dock. 
This was the flrst notice of danger. Two courses only were open 
to the Puritan at that time; one was to pull the canal boat past 
the "Jog," where they would hâve rested in perfect safety; the 
other was to attempt to tow the canal boat up the river. The former 
seemed to the master of the Puritan the safer course and the court 
is inclined to agrée with him. The other course would hâve taken 
more time and would probably hâve resulted in placing the Bar- 
tholdi in a position where the collision would hâve been more cer- 
tain and the blow more disastrous. It was clearly the duty of tliose 
on the Packer and the Gee, seeing the position of the tug and the 
canal boat, to give them timely warning and to wait a sufQcient 
time to enable the canal boat to vacate her perilous position. Those 
on the Gee and the Packer knew precisely their destination. Those 
on the Puritan supposed, until the danger was imminent, that the 
Gee and Packer would follow the usual course up the river. There 
was no occasion for the Packer to head towards the dock while it 
was occupied by the canal boat and the Puritan. The moment the 
Puritan saw that the Packer intended to occupy the dock she did her 
utmost to avoid the accident; that she tooli the most natural course 
seems obvions, but even if there were an error of judgment at such 
time it should not be attributed to the vessel thus placed in jeopardy 
by the négligence of another. The theory of some of the witnesses 
on the Packer that the Puritan at flrst attempted to cross the bows 
of the Gee and pass on the northerly side of the river, but subse- 
quently changea her mind and endeavored to pull the Bartholdi 
back to the southerly side, is contradicted by the vast prépondérance 
of évidence and by every presumption in the case. To accept such a 
tlieory the court would hâve to disregard the statements of the most 
intelligent and disinterested witnesses and at the same time convict 
the master of the Puritan of phénoménal stupidity. 

The Gee 

There is no testimony criticising the action of the Gee. No wit- 
ness points ont any act on her part which contributed to the acci- 
dent. The crew of the Gee were not sworn as witnesses for the 
reason that no accusation was made against them or any of them. 
Her course seems to hâve been dictated by prudence and common 
sensé throughout. Had she been aware of the fact that she alone 
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was in control of the Packer she might hâve acted with greater 
caution, but slie was not informed of the Alpha's désertion and 
her conduct must be Judged in the light of this oircumstance. If 
the Grée had given notice of the Packer's destination the moment 
she was straightened around and commeneed the voyage up the rivei 
instead of waiting until she had reached a point only about 50 feet 
from the Puritan it is possible that the accident might hâve been 
avoided. But with the Alpha in position at the propeller's stern 
the latter was under perfeet control and the notice in thèse circum- 
stances was not absolutely necessary. Négligence cannot be predi- 
cated of failure to notify the Puritan when the Gee supposed and 
had a right to suppose that with the Alpha's assistance she could 
proceed as she did with absohite safety. After it became évident 
that a collision was probable the Gee followed the only course open 
to her and she did so with prudence and celerity. She could hâve 
done nothing more. The court naturally hésitâtes to find unskillful 
seamanship where the experienced navigators of the harbor hâve 
failed to point ont any négligent act although many of them repre- 
sent interests that are opposed to the Gee. It is thus apparent 
that the collision was the resuit of négligence on the part of the 
Alpha and the Packer, one or both. No other hypothesis is possi- 
ble, there being no pretense of inévitable accident. 

The Alpha. 

It is conceded on ail sides that the accident could hâve been avoid- 
ed had the Alpha remained in her position at the Packer's stem. 
The désertion of the Packer by the Alpha was a grave fault. This 
proposition is asserted by many of the witnesses and is denied by 
noue. There is a sharp dispute as to which vessel was responsible 
for the désertion, the Alpha insisting that she acted pursuant to or- 
ders from the Packer. The Packer emphatically dénies this. The 
Alpha and the Gee had been employed to take the Packer to the East- 
ern Elevator dock and not to the Peck slip junction. They were 
paid to see that the propeller was safely moored at the elevator 
dock; they were not naid to abandon her at the most dangerous 
part of the journey. With the stern of the Denver projecting into 
the stream and the Iroquois lying directly opposite it requires little 
teehnical knowledge to perceive that it was by no means a sim- 
ple maneuver to tow a large vessel through this narrow jaw and 
moor her at the dock immediately tbereafter. The price paid, or 
agreed to be paid, insured the présence of the Alpha until the dock 
was reached. What object the Packer could hâve in driving the 
Alpha away it is not easy to imagine. It cost nothing to keep her 
and it was much safer to do so. If, then, the Alpha voluntarily 
steamed away it was an inexcusable fault. This proposition is too 
plain to be controverted. The court is convinced that neither the 
master nor the second mate of the Packer gave the order to "let 
go;" flrst, because both deny it and, second, because, as before stat- 
ed, every possible presumption is against it. It is contrary to 
the rules that govern human conduct to suppose that thèse men 
would give an order which by no possibility could beneflt them and 
which might bring disaster and loss. It is possible that some on© 
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on the Packer may hâve given the order, or called ont something 
which the master of the Alpha mistook for an order. If this be 
so, if he steamed away pursuant to the direction of some unauthor- 
ized person on the Packer, not having the attributes of authority, 
it is still a serions question whether his désertion did not constitute 
négligence. 

It is in proof that thèse orders are given, customarily, by sig- 
nais from the steatn whistle. The Alpha was under the direction 
of the Gee and bound to obey her signais. Whether, under such 
circumstances, she was called upon to heed the Packer's vchistle 
may even be doubted, but it seems reasonably elear that she was not 
called upon to obey an oral order coming somewhere from between- 
decks. The Packer was in charge of the tugs. It was for them to 
direct her course. It was their duty to stand by until they had 
performed the service which they set out to perform. The Alpha 
was supposed to know the dangers of the harbor much better than 
the Packer. The Packer recognized this when she surrendered her- 
self to the direction of the tugs. If there were to be a change in 
the programme it was incumbent upon the Alpha to be sure that 
the orders were authentic. She was not required under such cir- 
cumstances to heed every random order from the propeller. Ob- 
viously the safe course for her was to stay by until her contract was 
terminated. If she saw fit to leave before she did it at her own risk. 

Although the court inclines to the opinion that there was négli- 
gence in the Alpha's abandonment of the Packer even upon the theory 
that she received oral directions from the latter to take this course 
it is unnecessary to décide the proposition for the reason that it 
was clearly the duty of the Alpha, when she left, to signal the Gee 
that she had done so. The Gee was the directing tug and entitled 
to notice. No signal was given. This was an obvious fanlt. It 
is no answer to say that the Packer should hâve notifled the Gee. 
It does not exculpate the Alpha to prove that the Packer also was at 
fault. Neither is it an answer to argue that the subséquent course 
of the Gee indicated at the moment of the collision she knew of the 
Alpha's departure. The two tugs were partners, one of them de- 
serted the enterprise without informing the other. If she had 
remained the collision could hâve been prevented. It îs idle to 
speculate as to what might hâve been the course of the Gee if she 
had been given timely intimation of the Alpha's action. Neither 
is it necessary to hold that her course would hâve been différent 
had she known that the Alpha had abandoned her. It is reason- 
able to suppose that she would hâve proceeded with greater caution, 
that she would hâve given the Puritan more seasonable notice and 
would not hâve attempted to make the dock until the Puritan and 
her tow were out of danger. It is enough that the Alpha omitted 
to give the information to which the Gee was certainly entitled, and 
for a fault so patent she must be held liable. Shonld the court 
exculpate her the holding might lead to dangerous results. If the 
Alpha could désert with impunity so could the Gee and the propel- 
ler be left wholly without help. Should such a rule obtain the em- 
ployment of tugs for the purpose of making navigation safe would be 
ft delusive sham. 
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The Packer. 

The Alpha having deserted, the Packer, with steam up, was left 
in charge of the Gee, to proceed a few hundred feet to her dock. 
Not a very dilHcult task it would seem! The collision cannot be 
attributed solely to the Alpha's négligence, unless it be said that 
it is impossible for a single tug to tow a propeller to her dock, dis- 
tant less than a quarter of a mile. To assert this is, of course, ab- 
surd. If the court be right in its conclusions thus far it foUows, 
as a necessary presumption, that the Packer was at fault. The 
Puritanj the Bartholdi and the Gee being without blâme and the 
fault of the Alpha being one that diligence could hâve remedied it 
is clear that if the accident was the resuit of carelessness it must 
hâve been the carelessness of the Packer. Of course those who 
assert the atarmative of this proposition are not permitted to rely 
wbolly upon inference, they must prove wherein the Packer was at 
fault If it were a fault in the Alpha to abandon the Packer it 
was equally a fault in the latter to order the former to leave her. 
There is no escape from the proposition that if the Alpha was or- 
dered away the Packer was at fault. 

As preyiously stated the court is of the opinion that neither the 
master nor the second mate gave the order. If the order were given 
by some one between decks and heard by the mate he should hâve 
countermauded it. By remaining mute and seeing the order exe- 
cuted he ratified it. Assuming that no order was given was he 
free from blâme? It is undisputed that he saw the Alpha's action 
and assisted in gettlng in the Une. He knew that there had been 
no signal from the Gee or his own vessel authorizing the déser- 
tion. He knew that the Packer was destined for the Eastern dock 
and that the tugs had been employed to take her there, and yet he 
permitted one of them to leave his vessel in the lurch without a 
Word of protest. He demanded no explanation and did not report 
the occurrence to his own master. If he had made the least demur 
it is certain that the Alpha would hâve remained. Gan it be said 
that this was good seamanship? Is it not plain that the Alpha's 
departure was so participated in by both crews that it is difflcult 
to predicate négligence of the Alpha's acts of commission without 
drawing the same conclusion from the Packer's acts of omission? In 
charging the Alpha with gross négligence the Packer involves her- 
self as well. At least she acquiesced in the Alpha's fault. Test 
it in this way: Suppose the Gee had also attempted to abandon 
the Packer after the latter had passed the stem of the Denver? No 
one would doubt the gross négligence of the act. But suppose, fur- 
ther, that the Packer had made no protest, oflered no objection 
and issued no order, but had, on the contrary, quietly assisted the 
Gee to get away. Would not the injured vessel hâve a right to 
complain of the négligence of both vessels in agreeing to a pro- 
gramme so absolutely indefensible? True, the second mate says 
that he supposed the tugs knew their business and were acting 
properly, but it is doubted if this be a sufficient excuse for what, 
to say the least, was most unfortunate supineness. The subséquent 
course of the Packer was even more unwise. She knew that the 
Alpha had left. She knew that the canal boat was at the dock. 



608 76 FEDERAL REPORTER. 

She knew, in the language of het advocate's brîef, that "the Gee 
had entire and exclusive charge of the tow" and that it was her 
duty to follow the Gee and obey her orders. Instead of doing this 
she started her wheel and ported her helm prematurely so that the 
Gee lest control. There is no pretense of any abnormal condi- 
tions which would account for the very pronouneed sheer of the 
Packer. Had she proceeded her bow would hâve struck the East- 
em dock near the engine house. If she had followed the G-ee she 
eoiild not hâve taken this sheer. It must hâve been produced by 
faulty seamanship on the Packer. There is no other explanation. 
The Grée passed the canal boat in perfect safety. The Packer would 
hâve done likewise if she had followed the Gee. There was no 
necessity for making the dock at the point indicated. It woald 
seem that a better landing could hâve been made had she pointed 
200 feet further np the dock. The canal boat was at best in a 
precarious position, and, had the Packer remained in the center of 
the river, the Puritan could hâve hauled the canal boat to a place 
of safety, The delay of a minute or two would hâve insured abso- 
lute safety. Prudence demanded this course, but instead of tak- 
ing it the Packer, acting entirely on her own responsibility, started 
her own machinery, headed directly for the canal boat and did not 
attempt to reverse until it was too late. It is thought that it is 
impossible to exculpate the Packer upon this proof. 

There are so many actors in this transaction, their interests are 
so conflicting and the testimony so contradictory that it is by no 
means an easy task to ascertain the truth. As stated at the outset 
the theater of opération at Buffalo is so circumscribed that vessela 
there must be subjected to stricter rules than if maneuvering in 
différent environment. Faults which in a commodious harbor would 
be deemed trivial may hère lead to the most disastrous results. 
Starting with the conceded proposition that the collision was the 
resuit of human fault, and, bearing in mind that in other surround- 
ings the designated négligence might be looked upon as venial, an 
earnest effort has been made to locate the responsibility properly. 

Thé following pro:poeitions are, it is thought, established: First. 
The conduct of the Alpha in abandoning the tow was négligence. 
Second. This act of the Alpha did not produce the collision. Had 
she remained she could hâve prevented it, but her going did not 
cause it. Third. Assuming that the Puritan was without fault 
there must hâve been carelessness on the part of the Gee or the 
Packer after the Alpha's désertion. Fourth. The testimony fails 
to disclose any négligence on the part of the Gee. Fifth. The con- 
duct of the Packer was suiBcient to produce the collision and that 
it did so is the only plausible conclusion from the proof. Sixth. 
If the Puritan occupied the position testified to by the canal boat's 
captain and her own crew there can be no pretense that she was nég- 
ligent. The witnesses who place her at the upper end of the Eastern 
dock are thought to be mistaken. 

It follows that the libelant is entitled to a decree against the Alpha 
and the Packer with costs and a référence to compute the amoimt 
due As to the Gee and the Puritan the libel is dismissed. 
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FARMBRS' LOAN & TRUST CO. V. LONGWORTH et aL 

(Circuit Court of Appeals, Nlnth Circuit. October 19, 1896.) 

No. 288. 
Appeals— Parties. 

An Insolvent railroad company in the hands of a recelver appointed In 
foreelosure procee(ling;s is a necessary party to an appeal from an order 
giving to certain Judgments against It priority over ttie mortgages, and di- 
recting tlie recelver to pay such judgments. Davis v. Trust Co., 14 Sup. Ct. 
603, 152 U. S. 590, followed. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Struve, Allen, Hughes & McMicken and Herbert B. Turner, for ap- 
pellant. 

Carr & Preston, S. H. PDes, James Hamilton Lewis, Stratton, Lewis 
& Gilman, and Frederick Bausman, for appellees. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. In a suit pending in the circuit court 
for the district of Washington, in which the Farmers' Loan & Trust 
Company, as complainant, sought to foreclose its mortgage against 
the Northern Paciflc Railroad Company and other défendants, Henry 
Ives, Henry Rouse, and H. C. Payne were appointed receivers of the 
railroad company, and thereafter Andrew F. Burleigh was substitut- 
ed as sole recelver, in their stead. During said receivership the ap- 
pellees in this case, Longworth, Bellinger, and Raskey and wife, ob- 
tained three several judgments against the Northern Paciflc Railroad 
Company on liabilities incurred by the company before the foreclosure 
suit was commenced. On the llth day of August, 1894, they inter- 
vened in the foreclosure suit, and united in a pétition to the court for 
an order requiring the recelver to pay them their respective judg- 
ments. Upon this intervention the Farmers' Loan & Trust Company 
answered the pétition, setting forth its mortgage liens upon the prop- 
erty of the Northern Paciflc Railroad Company; alleging that the 
judgments against the railroad company in favor of the petitioners 
were obtained upon liabilities that attached subsequently to the date 
of the mortgage liens, and that from and after August 1, 1893, the 
Northern Paciflc Railroad Company had been insolvent, and that its 
property in the hands of the receiver was inadéquate to pay the mort- 
gage debt, and that the judgments were not entitled to priority over 
the mortgages. On the 18th of December, 1895, a final order was 
made by the court, directing Andrew F. Burleigh, as receiver, to pay 
the judgments. On January 20th the Farmers' Loan & Trust Com- 
pany presented in the circuit court its pétition for an appeal, and the 
appeal was allowed. Upon the same date it flled its three separate 
bonds to said Longworth, Bellinger, and Raskey and wife, for the 
costs and damages that might be awarded them on the appeal. Cita- 
tion was issued, directed to Longworth, Raskey and wife, and 
Bellinger, and was served upon them on the 21st day of January. 
v.76F.no.6— 39 
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1896. Neither the Northern Pacific Eailroad Company, nor Andrew 
F. Burleigh, receiver, joined in the appeal; nor were they, or either of 
them, serve^ with the citation. After the appeal was perfected in 
this court, and after a motion had been filed by the appellees to dis- 
miss the same, the receiver, by his attorney, entered in this court his 
appearance and consent to the appeal. On this state of the record, 
the question is presented whether or not this court has jurisdiction 
to entertain the appeal. 

In the case of Owings v. Kincannon, 7 Pet. 399, a decree had been 
entered in the court below, directing the défendants to release to the 
complainant their right and title to certain real estate. A portion 
only of the défendants appealed. The court said : 

"TJpon prineiple, It would seem reasonable that the whole cause ought to 
be brought before the court, and that ail the parties who are unlted in interest 
ought to unité In the appeal." 

And referring to the act of 1803 (2 Stat. 244), providing for appeals 
in equity cases, the court said: 

"The langUage of the act which glves the appeal appears to us to require 
that It should be prosecuted by the same parties who would bave been neces- 
eary in a wrlt of errer." 

In Masterson v. Herndon, 10 Wall. 416, a bill of peace, and for the 
conveyance of a pretended title to a tract of land, was filed against 
one Maverick and one Herndon ; and the decree was that complainant 
hâve and recover from the said Maverick and the said Herndon the 
said tract of land, and quieted the complainant's title to the same. 
From this decree Herndon appealed, and, in his pétition for appeal, 
alleged that his co-defendant refused to prosecute the appeal with 
him. In ordering the appeal dismîssed in the suprême court, Mr. 
Justice Miller said: 

"In chancery cases, ail the parties against whom a joint decree is rendered 
must join in the appeal, or they wiU be dlsmissed. There are two reasons for 
this: (1) That the successful party may be at llberty to proceed in the en- 
forcement of his judgment or decree against the parties who do not désire 
to hâve it reviewed; (2) that the appellate tribunal shall not be required to 
décide a second or third time the same question, on the same record. • • » 
We do not attach importance to the technical mode of proceeding called 
'summons and severance.' We should bave held this appeal good if it had ap- 
peared in any way by the record that Maverick had been notlfied in writing 
to appear, and that he had failed to appear, or, if appearing, had refused to 
join. But the mère allégation of bis refusai, in the pétition of appellant, 
does not prove this. We think there should be a written notice, and due 
service, or the record should show his appearance and refusai, and that the 
court on that ground granted an appeal to the party who prayed for it, as to 
his own interest. Such a proceeding would remove the objections made to 
permitting one to appeal without joining the other; that Is, it would enable 
the court below to exécute its decree so far as it could be executed on the 
party who refused to join, and it would estop that party from bringing an- 
other appeal for the same matter. The latter point is one to which this court 
has always attached much importance, and it has strlctly adhered to the rule 
under which this case must be dismîssed, and also to the gênerai proposition 
that no decree can be appealed from which is not final. In the sensé of dis- 
poslng of the whole matter in controversy, so far as It has been possible to 
adhère to it without hazarding the substantlal rights of parties Interested." 

In Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, Wilson. the com- 
plainant, filed his bill against Minor and his wife and Hardee, alleg- 
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ing that a conveyance of land made by the said Minor to Mmself f ^ 
trustée for his wife, and a certain other deed of the same lands subse- 
quently made to Hardee, were without considération, and that they 
were made with the intention of putting said lands beyond reach of 
creditors, of whom the complainant was one. A decree was entered 
holding that the decree in favor of Miner and his wife was void, and 
that the deed to Hardee was security only for a certain debt due him. 
Hardee appealed, but his co-defendants did not join in the appeal, nor 
were they made parties thereto. It was held that Minor and his 
wife were necessary parties to the appeal, and the appeal was accord- 
ingly dismissed. 

In the case of Inglehart v. Stansbury, 151 U. S. 68, 14 Sup. Ct. 238, 
Stansbury, who was the cestui que trust under a deed of real estate, 
brought suit as complainant, against the trustee's hoirs, and against 
certain others to whom a portion of the trust property had been set 
apart, and sold and conveyed, in certain partition proceedings, which 
were had before the complainant reached her majority. The resuit 
of the suit was that the conveyance and partition were decreed to be 
set aside. From this decree, appeal was taken by the trustee's hoirs 
only. The complainant moved to dismiss. In opposition to the 
motion affidavits of the other défendants were filed in the appellate 
court, to the effect that they had been advised by counsel that the ap- 
peal of the trustee's heirs was for the benefit of ail défendants, and 
they said that the appeal was taken at the cost of the défendants. 
The court, in dismissing the appeal, said: 

"The real défendants, whose rights were affected by the decree appealed 
from, were the parties claimlng title under those proceedings, and they were 
necessary appellants from the decree settlng aslde those proceedings, and order- 
Ing the whole land to be conveyed to the plalntlft. * * * It is qulte clear 
that Inglehart's helrs could not appeal alone, without jolnlng the other de- 
fendants as appellants, or showing a valld excuse for not jolning them. 
Thls could only be shown by a summons and severance, or by some équivalent 
proceeding, such as a request to the other défendants, and their refusai to 
joln in the appeal, or at least a notice to them to appear, and their failure to 
do so; and thls must be évident upon the record of the court appealed from. 
In order to enable the party prevalllng In that court to enforce his decree 
against those who do not wish to hâve It revlewed, and to prevent him and 
the appellate court from being vexed by successive appeals in the same mat- 
ter." 

In Sipperley v. Smith, 155 U. S. 86, 15 Sup. Ct. 15, it appears that 
Sipperley & Co., consisting of A. P. Sipperley and H. S. Lee, made an 
assignment of partnership property to one Eoss in trust to pay credit- 
ors in the order named: First, Gray and the Union Bank, in full; 
second, Mrs. Sipperley, Mrs. Walling, and H. A. Lee, in full; third, 
their remaining creditors. Suit was brought against Sipperley & 
Co. by Smith, Connor & Co., who were creditors, and an attachment 
was levied on the property upon the ground that it had been disposed 
of to defraud creditors. Thereupon the preferred creditors ûled an 
intervening complaint, praying that they be paid as provided in the 
assignment. The assignment was decreed to be void, and the com- 
plaint of intervention was dismissed. An appeal was taken by Mrs. 
Sipperley, Mrs. Walling, H. A. Lee, and the Union Bank. No applica- 
tion for summons and severance as to M. J. Gray was found in the 
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record, nor any order permitting severance; nor was any application 
made in the suprême court for a citation to H. S. Lee and Sipperley, 
nor did they or Gray make appearance in that court. On this state 
of the record, the appeal was disraissed on the autliority of tlie cases 
above referred to. 

A case directly in point is Davis v. Trust Co., 152 U. S. 590, 14 Sup. 
et. 695. The Mercantile Trust Company brought a foreclosure suit 
against the Kanawba & Ohio Railway Company, and a receiver was 
appointed, who took possession of the mortgaged property. An 
amended bill was flled, making two other railway companies addi- 
tional parties défendant. Thereafter, Erwin Davis, the holder of cer- 
tain of the bonds secured by the mortgage which was being foreclosed, 
intervened in the suit, and obtained an order that he be permitted to 
be heard,upon any and ail of the proceedings therein, for the protec- 
tion of his interests as bondholder and stockholder of the Kanawha 
& Ohio Railway Company. A decree of foreclosure and sale was 
entered, and thereafter Davis took an appeal to the suprême court. 
The citation ran to the complainant and to each of the other défend- 
ants, and was served on the complainant and on ail of the défend- 
ants except the Kanawha & Ohio, Railway Company, the mortgagor. 
No supersedeas bond was flled. The property was sold, and the sale 
was conflrmed, and from this order of confirmation Davis took a sec- 
ond appeal; but the bond and citation ran only to the Mercantile 
Trust Company. The appeal from the order of sale was dismissed 
because the mortgagor company was not made a party, nor were the 
purchasers at the foreclosure sale. The appeal from the decree of 
foreclosure was also dismissed. The court said : 

"The mortgagor may be unwlUing that the decree should be set aside, not- 
withstanding irregularities In prior proceedings, for fear that on a subséquent 
hearing a larger sum may be decreed against him. It is not necessary, in 
any given case, to détermine that his interests wonld or would not be pro- 
moted by the setting aside of the decree. It is enongh that in that matter Be 
has a direct interest, and, because of this interest, common justice requiies 
that no change shall be made in the terms of that decree, nor shall it he set 
aside, without givjpg him a chance to be heard in its défense." 

Applying the doctrine of thèse décisions to the case before the 
court, it is apparent that the Northern Pacific Railroad Company 
was a necessary party to this appeal. It is true that the answer ot 
the Farmers' Loan & Trust Company to the intervention of the peti- 
tioners allèges that the Northern Pacific Railroad Company is in- 
solvent, and that its property is inadéquate to meet the mortgage 
liens; but this fact does not alter the rule, nor dispose of the rights 
of the railroad company. The judgments hâve been established 
against the railroad company, and it could not be heard to contest 
its liability upon the same; but it hac the right to be heard upon the 
question of the payment of the judgments in préférence to the pay- 
ment of the mortgage liens. Concerning that controversy, it is one of 
the real parties in interest. By the law of Washington the judg- 
ments bear interest at 8 per cent, per annum; and the order of the 
court directing their payment by the receiver provided that he should 
either pay the amounts due, or deposit witli the clerk receiver's certifi- 
cates for the respective amounts, bearing interest at 8 per cent, per 
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annum until paid. The mortgages bear interest at 5 and 6 per cent. 
The question of the disposition of the funds in the receiver's hands, 
the payment of one lien, or class of liens, bearing one rate of interest; 
to the exclusion or postponement of another class, bearing a différent 
rate of interest, is one which affects the sabstantial right of the rail- 
road Company, and upon which it is entitled to be heard. The motion 
to dismiss must be allowed. 



COLLINS V. STOTT et al. 

(Circuit Court, D. Connecticut. October 2, 1896.) 

No. 437. 

1. Ebmoval of Causes— Time of Filing Pétition— Waivbr. 

Under the judlclary act, as construed by the suprême court, the pétition 
for removal must be filed as soon as défendant is required by the local 
practice to make any défense; but this is a mère limitation of time, which 
may be waived by fallure of plaintifC to seasonably object. 

2. Same. 

Where a cause is removed after the time prescribed, but plaintifC, being 
ignorant of the construction of the law, files an answer in the fédéral coUrt, 
he may afterwards be permitted to withdraw it and file a motion to re- 
mand, where it appears that he had no purpose to speculate on his chances 
in the state court, and has not unreasonably delayed to assert his right 
after knowledge of the facts. 

This was an action at law by W. W. CoUins against F. H. Stott 
and others, brought in the superior court of New London county, 
and removed by pétition of the défendants into the United States 
circuit court for the district of Connecticut. 

Brown & Perkins, for plaintiff 
W. S. Allis, for défendants. 

TOWNSEND, District Judge. Motion to remand. This action 
at law was brought to the superior court of the county of New Lon- 
don, in the state of Connecticut, by a writ returnable therein on the 
flrst Tuesday of November, 1895. A pétition for removal to this 
court was filed on November 29, 1895, and was granted by the state 
court, and the trauscript was duly filed in this court. The plain- 
tiff entered a gênerai appearance hère, and on September 1, 1896, 
filed an answer to défendants' claim; and on September 7th, and 
during the session at which défendants were by statute required to 
file the transcript herein, the plaintiff filed his motion to remand. 
The rules of practice of the state court provide that ail pleas in 
abatement in said court must be filed on or before the opening of 
the court on the day following the return day of the writ, and that, 
if a plea in abatement is not filed, the demurrer or answer must be 
filed within 30 days from the return day. The fédéral statute re- 
quires the pétition for removal to be filed at or before the time when 
the défendant is required by the local law or rule of court to an- 
swer or plead to the déclaration or complaint. That this provi- 
sion means that the pétition for removal must be filed as sood as 
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the défendant is required to make any défense in the state court, 
and that it was not seasonably flled in this case, is settled by the 
décisions of the suprême court of the United States in Martin's 
Adm'r V. Eailroad Co., 151 U. S. 673, 14 Sup. Ct. 533; Goldey v. 
Morning News, 156 U. S. 518, 524, 15 Sup. Ct. 559. Thèse décisions 
hâve recently been applied in the construction of said rules of prac- 
tice by the suprême court of Connecticut in Security Co. v. Pratt, 
65 Conn. 161, 32 Atl. 396. 

The défendants further claim, however, that the plaintif!:, by fll- 
ing an answer, and by his delay, bas waived his right to object on 
the above ground. That the provision as to the time of flling the 
pétition is a mère rule of limitation, which may be waived by a failure 
seasonably to object, is well settled. Ayers v. Watson, 113 U. S. 594, 
597, 5 Sup. Ct. 641; Tod v. Eailroad Co., 12 C. C. A. 521, 65 Fed. 145. 
It does not appear either that the plaintiff bas taken any inconsistent 
positions, to the préjudice of the défendants, or bas speculated on 
his chances in the state court by the trial of any issue therein, 
or bas unreasonably delayed to assert his rights after knowledge oi' 
the facts. But in Martin's Adm'r v. Eailroad Co., supra, the suprême 
court bas pointed ont the analogy between the direction as to the time 
of removal, and the direction that a civil suit, within the original 
jurisdiction of the circuit court of the United States, shall be brought 
in a certain district. In the latter case the personal privilège is 
waived by a plea to the merits- Eailway Co. v. McBride, 141 U. S. 
127, 11 Sup. et. 982; Railway Go. v. Cox, 145 U. S. 593, 12 Sup. Ct. 
905; Trust 6o. v. McGeôrge, 151 U. S. 129, 14 Sup. Ct. 286; Martin's 
Adm'r v. Eailroad Co., 151 U. S. 673, 14 Sup. Ct. 533. In the case at bar 
the plaintiff was ignorant of the construction of said statute by the 
suprême court. He has now asked leave to withdraw his answer. 
In View of ail the circumstances, the answer may be withdrawn, 
and, if this is seasonably done, the motion to remand may be granted. 



ALLMARK v. PLATTE S. S. CO. (Limited). 

(Circuit Court, E. D. New Yorlî. November 2, 1896.) 

1. Rbmoval of Causes — Extension of Time bt Stipulation — New York 
Practice. 

Under the practice of the suprême court of New Yorli, it seems that the 
time to ajiswer may be extended by written stipulation, assented to by the 
judge, though not entered as an order of court; and the removal of a 
cause to a fédéral court is not too late if within the tune fixed by such 
stipulation. 

3. SAME— ESTOPPBL. 

Even if this were otherwise, under such circumstances the plalntlfl 
should not be heard to say, In the fédéral court, that time to answer had ex- 
pired. 

This was an action by John Allmark against the Platte Steamshlp 
Company, Limited. The case was heard on a motion to remand to 
the state court, from which it had been removed. 

Magner & Hughes, for plaintiff. 
Owen & Sturges, for défendant. 
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BENEDIOT, District Judge. This is a motion to remand the cause 
to the State court, on the ground that the removal to this court was 
too late. It appears that in the state court, on some application be- 
fore the state court, it was stated by Mr. Sturges, the attorney, to 
the court, that the time to answer must be extended, to which it is 
said the judge assentcd. No order to extend the time was presented 
to the judge, or signed by him. On the next day, the plaintifî's attor- 
ney signed a stipulation, extending the time to answer and to move, 
and, before the extension of the time to answer flxed by the stipula- 
tion had expired, the cause was removed to this court. 

It seems to me that, under the practice of the suprême court of this 
state, the time to answer did not expire until the date flxed by the 
stipulation, which was June lOth, and the removal before that date 
was in time. It has been so held by Judge Wallace. Winberg t. 
Lumber Co., 29 Fed. 721. But, if this were otherwise, I am of the 
opinion that, under the circumstances above stated, the plaintiff 
should not be heard in this court to say that the time to answer had 
expii-ed. Motion to remand is denied. 



ALLMARK v. FLATTE S. S. CO.. Limited. 

(Circuit Court, E. D. New York. November 2, 1896.) 

Removal of Causes— Motion to Quash Service— Roling bt State Court. 

Where défendant bas removed a case from a state court after déniai by 

the state court of a motion to set aside the service of summons, he cannot 

renew sueh motion In the fédéral court without having obtalned leave to 

do 80, elther from the state or fédéral court. 

This was an action by John AUmark against Flatte Steamship 
Company (Limited). The défendant moved to set aside service of 
summons. 

Magner & Hughes, for plaintiff. 
Owen & Sturges, for défendant 

BENEDICT, District Judge, This is a motion to set aside the 
service of the summons in a case removed to this court from a state 
court. It appears that, while the case was in the state court, the 
défendant made a motion to the state court to set aside the service, 
which was denied. Thereaf ter it removed the said case to this court, 
and, after its removal, now moves hère to set aside the service, upon 
the same grounds urged in the state court. In my opinion, the de- 
fendant is concluded by the décision of the state court made upon its 
own request, before the cause was removed. This court takes the 
cause in the condition in which it was lef t by the state court, A simi- 
lar motion had been made in the state court and denied, and no leave 
was obtained in such court to renew it; nor was auy leave obtained 
in this court. Brooks v. Farwell, 4 Fed. IGG ; Loomis v, Carrington, 18 
Fed, 97. Motion to set aside the service of summons denied. 
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JOHNSON V. F. 0. AUSTIN MANTJF'G CD. 
(Cîreult Court, D. Kansas, First Division. October 29, 1896.) 

1. Eemoval of Causes— Diverse Citizknship — Jurisdiction — Amhndmekt. 

A gênerai averment, in a pétition for removal, that tlie controversy la 
between cltizens of différent states, is sufficient to autliorize the fédéral 
court to allow an amendment of a defective allégation, in a subséquent 
part of tlie pétition, that the plaintifC is a "résident" of a state named. 
Carson v. Dunham, 7 Sup. Ot. 1032, 121 U. S. 427; Giover v. Shepperd, 
15 Fed. 833, foUovi^ed. 

2. Same— Bond. 

While the removal bond should, properly, state a pénal sum, yet its fail- 
ure to do eo is not material on a motion to remand. 

Thls was an action at law by Charles Johnson against the F. 0. 
Austin Manufacturing Cîompany to recover damages for personal in- 
juries. The case was heard on a motion to remand to the state court, 
from which it had been removed by the défendant 

Poehler & Peairs, for plaintifE. 
Alford & Savage, for défendant. 

FOSTER, District Judge. The plaintiff commenced his suit 
against the défendant in the district court of Douglas county, Kan., 
to recover damages for personal injuries. At the proper time, the 
défendant flled its pétition in the state court to remove the case to 
this court on the ground of diverse citizenship, at the sanae time pre- 
senting a bond for removal. On hearing, the state court declared 
the pétition and bond sufficient, and ordered the case removed. The 
plaintiff now moves the court to remand the case by flling the foUow- 
ing motion: 

"Now cornes thls plaintiff ànd moves this court to remand the above enti- 
tled cause to the district court of Douglas county, Kansas, on the ground 
that this court is without jurisdiction to hear and détermine the cause." 

The spécifie grounds of the motion are thèse : (1) That the pétition 
allèges that the plaintiff is a "résident" of the state of Kansas, in- 
stead of a citizen; (2) that the bond for removal names no pénal sum 
of money. 

That the flrst objection is well taken is so vrell settled by adjudi- 
cated cases that it is unnecessary to cite authorities. The défendant 
interposes an application to amend its pétition in this respect. It 
bas been repeatedly held by the suprême court of the United States 
that, when there is a want of jurisdictional averments in the record, 
this court gets no jurisdiotion, and no amendment can be allovi'ed. 
Crehore v. Eailway Co., 131 U. S. 242, 9 Sup. Ct. 693; Jackson v. 
Allen, 132 U. S. 27, 10 Sup. Ct. 9; Stevens v. Mchrfs, 130 U. S. 230, 
9 Sup. Ct. 518; De Loy v. Insurance Oo., 59 Fed. 320; Railway Co. v. 
Twitchell, 8 C. C. A. 237, 59 Fed. 727. On the other hand, when 
the averments are sufBcient to confer jurisdiction, but are imperfectly 
stated, an amendment may be allowed. Cai'son v. Dunham, 121 U. 
S. 427, 7 Sup. Ct. 1032; Giover v. Shepperd, 15 Fed. 833. In the flrst 
part of this pétition for removal, is this averment: 
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"That the controversy In said suit Is between cltizens of différent states, 
and that the petitloner, the défendant In the above-entitled suit, was at the 
time of the commencement of thls action, and stlU Is, a corporation organized 
and doing business under the laws of the state of Illinois, with its chief place 
of business at Chicago, and a citizen of the state of Illinois, and that the 
said plalntiffi then was, and stlU is, a résident of the state of Kansas." 

Hère is a gênerai averment that the controversy is between citizens 
of différent states, which is the ground upon which jurisdietion is 
sought to be conferred upon this court, and yet that averment is net 
sufflciently spécifie, but should be toUowed with the further state- 
ment showing the particular state of which each party to the litiga- 
tion is a citizen. I am of opinion, however, that the gênerai aver- 
ment that the controversy is between citizens of différent states is 
sufficient, under the rule established in 121 U. S. 427, 7 Sup. Ct. 1032, 
to justify this court in permitting tlie amendment asked for; and I 
am the more inclined in that direction from the fact that, if there is 
error, the party has the right to hâve the record reviewed by the 
court of appeals, whereas an order remanding the cause leaves to the 
party feeling aggrieved no remedy whatever. 

In référence to the bond: It should hâve stated a pénal sum in 
which the principal and sureties bound themselves, but it has long 
ago been decided, and has become the settled law, that the injtired 
party does not recover the spécifie penalty of the bond, but only such 
amount thereof as will cover his damages; and, as the bond is sim- 
ply to secure the removal of the record to this court, which has been 
accomplished, and, under the provisions of the bond, doubtless, the 
petitioner and its security would hâve been bound for any damages 
that the adverse party might hâve sustained in case of failure to 
comply with the conditions thereof, I am of the opinion that the 
objection to the form of the bond is immateriaL 

The défendant may hâve 10 days in which to amend its record, 
as asked for. 



MUTUAL LIPE INS. CO. v. PHINNEY. 

(Circuit Court of Appeals, Ninth Circuit. October 26, 1896.) 

No. 274. 

1, CiBCUiT Court of Appeais— Jurisdiction— Filing Writ of Ebrob. 

Where the record does not show that the original writ of error sued out 
in the circuit court of appeals has been formally filed in the trial court 
even though It was in fact delivered to and lodged with the clerk, the ap^ 
pellate court is without jurisdietion. 

2. Same. 

It is essentlal to the filing of a writ of error in the trial court that it be 
indorsed as filed by the clerk. Gilbert, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

Edw. L. Short, Strudwick Se Peters, and Stratton, Lewis & GUman, 
for plaintiff in error. 

Lorenzo S. B. Sawyer, Stanton Warburton, and A. F. Burleigh, for 
défendant in error. 
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Befol-e GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Jùdge. 

ROSS, Circuit Judge. We are prevented from con^dering the in- 
teresting questions of law arising upon tlie merits of tliis case by the 
fact that the record fails to show that the writ of errer sued out here- 
in was flled in the court below. 

It is, among other thitgs, provided by the act of congress creating 
the circuit courts of appeals, and deflning their jurisdiction, that "no 
appeal or writ of error by which aay order, judgment, or decree may be 
reviewed in the circuit courts of appeals under the provisions of this 
act shall be taken or sued out except within six months after the en- 
try of the order, judgment, or decree sought to be reviewed," and that 
"ail provisions of law now in force regulating the methods and Sys- 
tem of review through appeals or writs of error shall regulate the 
methods and System of appeals and writs of error provided for in 
this act in respect of the circuit courts of appeals, including ail pro- 
visions for bonds or other securities to be required and taken on such 
appeals and writs of error." Act March 3, 1891, § 11 (26 Stat. 826- 
829). 

ïhe writ of error is the writ of the appellate court, and it has long 
been Well settled that it is not brought or sued out, within the mean- 
ing of the statute providing that means of reviewing a judgment at 
law, until it is flled in the court which rendered the judgment. "It 
is the filing of the writ that removes the record from the inferior to the 
appellate court," is the déclaration of the suprême court as early as 
the year 1850, and which has been repeated in numerous cases. 
Brooks V. Norris, 11 How. 203-207; Mussina v. Cavazos, 6 Wall. 355; 
Scarborough v. Pargoud, 108 U. S. 567, 2 Sup. Ct. 877; Polleys v. Im- 
provement Go., 113 U. S. 81, 5 Sup. Ct. 369; Crédit Co. v. Arkansas 
Cent. Ry. Co., 128 U. S. 260, 9 Sup. Ct. 107. See, also, Warner v. Rail- 
road Co., 4 C. C. A. 670, 54 Fed. 920; Stevens v. Clark, 10 0. C. A. 379, 
62 Fed. 321. As the flling of the writ in the court below is essential 
to the transfer of the jurisdiction of the case from that court to this, 
it is clear that, until that is done, this court is without jurisdiction to 
entertain the case. 

Upon the writ of error found in the record is this indorsement: 

"Received a true copy of the foregolng writ of error for défendant In error. 
Dated this 14th day of December, 1895. 

"A. Eeeves Ayres, Clerk of the United States Circuit Court for the Nlnth 
Circuit, District of Washington, 

"By R. M. Hopkins, Deputy Clert." 

This is the only thing in the printed record to indicate that the 
writ of error ever reached the clerk of the court below, the statement 
being that the clerk received a copy of the writ "for the défendant in 
error." This was but the statutory mode of serving the writ on the 
adverse party, pursuant to the provisions of section 1007 of the Ee- 
vised Statutes, which reads : 

"In any case where a writ of error may be a supersedeas, the défendant 
may obtain such supersedeas by serving the writ of error by lodging a copy 
thereof for the adverse party in the clerk's office where the record remaina 
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within sixty days, Sundays exclusive, after the renderiûg of the judgment 
eomplained of, and glvlng the securlty requlred by law on the Issulng of the 
citation, but if he desires to stay process on the judgment, he may, having 
served his writ of error as aforesald, glve the securlty required by law within 
sixty days after the rendltion of such judgment, or afterward with the per- 
mission of a justice or judge of the appellate court. And in such cases, 
where a writ of error may be a eupersedeas, exécutions shall not Issue until 
the expiration of [the sald term of sixty] [ten] days." 

Such lodgment of a copy of the writ with the clerk for the défend- 
ant in error does not do away with or take the place of the essential 
requirement of âling the writ in the court below, without which the 
appellate court acquires no jurisdiction of the case. The writ of error, 
as held by the suprême court in Hodge v. Williams, 22 How. 87, is 
not mère matter of form, but matter of substance, prescribed by law, 
and esaential to the jurisdiction of the appellate court. That the lat- 
ter court has no appellate power over the judgment of the trial court 
unless that judgment is brought up in the manner provided by the 
act of congress is thoroughly settled. And that the writ hère in ques- 
tion was not âled in the court below not only appears from an inspec- 
tion of the original writ, which has been sent, as it should hâve been, 
with the record to this court, but the same fact also appears (al- 
though in a négative form) from a certified copy of the law register of 
the court below, which has been presented and filed on this motion, 
and from one of the affidavits of tiie deputy clerk of the court below 
having charge of the oflBce from which the record cornes. In this 
affidavit, while the deputy clerk states that one of the attorneys for 
the plaintiff in error flled with him the original writ of error, it is 
manifest, on reading and considering the entire affidavit, that that 
was only the affiant's construction of what was done. After stating 
that one of the attorneys for the plaintiff in error "delivered to and 
lodged and flled with me" the original writ, with the allowance thereof 
indorsed thereon by the judge, and at the same time "delivered to and 
lodged and flled" with him a copy of the writ for the use of the de- 
fendant in error, the affidavit proceeds : 

"That said original writ of error remained in my office and in my custody 
from sald 14th day of December, 1895, until the 4th day of January, 1896, 
at which time I transmitted the same, with my retum thereto, to this honor- 
able court. That the original citation herein, a copy of which appears on 
pages 395 and 396 of the printed record herein, was returned to and filed with 
me by a deputy marshal of the United States for the district of Washington 
on the 18th day of December, 1895, and the same remained in my office, and 
In my custody and eontrol, from said date until the same was transmitted 
to this honorable court, together with the writ of error and retum thereto. 
on the 4th day of January, 1896. It has not been my custom to Indorse origi- 
aal citations and writs of error at the time they are filed with or served 
upon me, for the reason that I hâve deemed the same as writs of the circuit 
court of appeals, to be indorsed by the clerk of said court upon his receipt of 
the same with my retum thereto; but, as a matter of faet, the writ of error 
and citation herein were actually delivered to and flled and lodged with me, 
as above stated." 

It is quite évident, we think, from this affidavit, as well as from the 
copy of the law register of the court below, that the actual fact is not 
inconsistent with the record as presented, which fails to show that the 
writ of error was there flled. 
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It is urged on behalf of thé plaintiff in error that, as the original 
writ was left or lodged with the clerk, it was, in légal effect, flled in 
the court; that the indorsement is but the évidence of the flling; and 
that, as the original writ was, in fact, left or lodged with the clerk, 
it was as much filed in the court as if it had been indorsed aa filed 
by him. 

It may be that in some instances and for some purposes the mère 
deposit of a paper by a party or his attorney with the clerk of the 
court, and his receipt thereof, of itself constitutes a "flling." The 
case of Tregambo v. Mining Co., 57 Cal. 501, relied upon, among oth- 
ers, by the plaintifif in error, presented the question of the entry of 
the default of the défendant to the suit under thèse circumstaiices: 
The attorneys of the parties to the. action resided in Bodie, 20 miles 
away from the county seat of Mono county, at which place was the 
office of the clerk of the court. On the 20th of April, 1879, the dé- 
fendants attorneys forwarded to the clerk of the court, to be filed, cer- 
tain demurrers to the complaint, copies of which had been served on 
the plaintiff's attorneys, together with notice that the demurrers 
would be called for argument on May 2, 1879. The demurrers were 
regularly delirered to the clerk of the court on April 29, 1879. He re- 
ceived them without demanding his fées for flling them, but about 6 
o'clock p. m. of May 1, 1879, defendant's attorneys received a letter 
from the clerk, informing them that he demanded payment of his fées 
for flling the demurrers. On the morning of the 2d of May, defend- 
ant's attorneys left Bodie for the county seat, and arrived there the 
same day about noon. Immediately upon their arrivai, they tender- 
ed to the clerk his feés, but he refused to receive ' them, because he 
was then iia the act of entering the defendant's default for not an- 
swering. The court said: 

"We think the district court should hâve set aslde a default under sueh clr- 
cumstanees. When the demurrers were placed in the custody of the clerli, 
he had a Jegal right to refuse to file them, unless the fées for that service 
were paid to him. Cal. Codes (Sts. in Force) § 765; Pol. Code Cal. § 4.332. 
But he did not refuse, nor did he demand any fées then or afterwards for flling 
the demurrers. Three of four days after he received them for filing, he 
demanded, by letter, '$66, as fées on flling twenty-two demurrers in said 
case.' But there was no law which allowed $3 as a fee for flling a demurrer. 
The demand was therefore unauthorized by law. Having failed to demand 
his fées for filing the demurrers at the time they were delivered to him to be 
filed, or at any time thereafter, he walved his personal privilège of requiring 
prepayment. There is no question but that a clerk of a court may waive a 
rlght created by statute. Liek v. Madden, 25 Cal. 203. When, therefore, the 
demurrers were brought and deposited with the clerk for filing, they were, 
In contemplation of law as to the défendant, on file In the case. A paper in a 
case is said to be filed when It is delivered to the clerk, and received by him, 
to be kept with the papers In the cause. Engleman v. State, 2 Ind. 01. Fil- 
ing a paper consists In presentlng it at the proper oflice, and leaving it there, 
deposited wIth the papers in such office. Indorsing it with the time of filing 
is not a necessary part of filing. Bishop v. Cook, 13 Barb. 326. When flled, 
it Is considered an exhibition of it to the court, and the clerk's office in which 
It is filed represents the court for that purpose. Lamson v. Falls, 6 Ind. 309." 

Burrill's Law Dictionary deflnes "flling" as follows: 

"Dellvering the paper (Indorsed with the title of the cause and attorney's 
name) to the clerk of the court in which the action Is pendlng, who marks It 
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•Flled,' afldlng the date, and deposlts It under the proper head among the 
papers or files In his office." 

Other lexicographers deflne it thiis: 

"To file a paper on the part o£ a party Is to place It In the officiai custody 
of the clerk. To file on the part of the clerk is to iadorse upon the paper the 
date of its réception, and retaln it in his office, subject to inspection by whom- 
soever it may concern." Webst. Int. Dict.; Burrill, Law Dict. 

In the Englisli chancery practice a bill is not deemed filed until 
it receives the proper indorsement of the clerk. Daniell, Ch. Prac. 
& PI. (6th Am. Ed.) *399. In Pinders t. Yager, 29 lowa, 468, it 
was held that the filing of a transcript imports more than the mère 
réception of it into the custody of the clerk; that his indorsement 
of it is necessary. In Fost. Ped. Prac. {2d Ed.) 598, it is said: 
"No paper is considered flled unless it has the proi)er indorsement 
by the clerk." This, however, is said in treating of the subjeot of 
"costs at law and in equity." And so was the court speaking of 
fées proper to be allowed in the case of Amy v. Shelby Co., 1 Ped. 
Cas. 817, when it said : "No paper is filed unless it has the proper in- 
dorsement of the clerk; merely placing it in the court papers is no 
flling." 

It may be, as already observed, that the indorsement of the clerk 
may not In ail cases be essential to constitute a "filing." The writ 
of error, however, is the writ of the appellate court, and must be 
sent up with the record to this court. It does not remain in the 
lower court, and itself become a part of the files of that court. 
Unless it is actually filed, and thus becomes a part of the record of 
the lower court, there would remain in that court no record what- 
ever of such a writ, and nothing to show any transfer of iurisdic- 
tion from the trial to the appellate court; and, when it reaches the 
latter court, it would contain no évidence whatever of the fact es- 
sential to confer jurisdiction upon the appellate court. 

We are of opinion that, bv reason of the failure to file the writ 
of error in the court below, this court is without jurisdiction of the 
case. Writ dismissed. 

GILBERT, Circuit Judge (dissenting). The décisions of the su- 
prême court, referred to in the opinion of the majority of the coiu-t, 
establish beyond question that it is the filing of the writ that re- 
moves the record from the inferior to the appellate court; but I am 
nnable to concur in the view that it is essential to the filing of the 
writ that the indorsement of that fact be entered thereupon by the 
clerk. 

At common law, the file was a thread or string or wire upon which 
writs and other papers in courts were fastened and filed for safe- 
keeping and for ready référence. To file a paper meant to place it 
upon the string or file where it belonged. The American courts, 
in interpreting the word "file," or "filing," hâve uniformly had 
in View the dérivation of the word and its common-law significa- 
tion; and they hâve held that a paper is flled when it is delivered 
to the proper oflBcer, and is by him received to be kept on flle, and 
that it is not the clérical act of indorsing the paper, but the fact 
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ot its receipt by the proper olBcer or custodian, and its lodgment in 
bis office, that œnstitutea a flling. They hâve held, moreover, that, 
while the indorsement is the best évidence of the fact that a paper 
ha s heen filed, proof of the flling may be otherwise made. This doc- 
trine has been applied alike to the flling of pleadings and transcripts 
in courts, and the flling of deeds and mortgages for record. Bishop 
V. Cook, 13 Barb. 326; Bettison v. Budd, 21 Ark. 578; Gorham v. 
Summers, 25 Minn. 81; Peterson v. Taylor, 15 Ga. 483; Colchen v. 
Ninde, 120 Ind. 88, 22 N, E. 94; Hook v. Fenner, 18 Colo. 283, 32 
Pac. 614; Harrison v. Clifton, 75 lowa, 736, 38 N. W, 406; Lessing 
V. Gilbert (Tex. Civ. App.) 27 S. W. 751; Cook v. Hall, 1 Gilm. 575; 
Powers V. State, 87 Ind. 144; Reed v. Acton, 120 Mass. 130. The 
only cases holding otherv^ise are — ^First, those in which the statute 
or ruie of court requires that the indorsement be entered upon the 
paper by the clerk as a part of the flling; and, second, cases in which 
question has arisen concerning the payment of the clerk's fées for 
flling, and his right to recover the same has been made to dépend 
upon whether or not he had discharged ail of his officiai duty by 
making the proper indorsement upon the papers flled by him. Of 
the first class is the case of Pinders v. Yager, 29 lowa, 468. Under 
the rule of the circuit courts of lowa, the clerk could refuse to flle 
a transcript on appeal from a justice's court unless his fee was 
paid or secured. It was held that, on his refusai to flle for non- 
payment of his fées, the transcript did not become a record of the 
court. In a récent décision of the suprême court of that state (Har- 
rison V. Clifton, supra), a case which arose after the abrogation of 
the rule above referred to, it was held, under section 3584 of the 
Code (providing that, "upon the return of the justice being flled in 
the office of the clerk, the cause shall be deemed in the circuit court")) 
that the deposit of the transcript was a sufficient flling. Of the 
second class is the case of Amy v. Shelby Co., Fed. Cas. No. 345, 
which was a contention conceming the proper fées to be allowed to 
the clerk, the décision of which, I submit, is not pertinent to any 
question presented in this case. Nor do I deem it an important 
considération, in determining what is the effect of simply lodging a 
writ of error with the clerk of the court below, that unless the writ 
of error has been indorsed as flled, and an entry thereof made in 
the docket or the fee book of the clerk of the lower court, no évi- 
dence exists in that court after the writ has been retumed to indi- 
cate the fact that the writ has been sued out. The writ is lodged 
with the clerk for the purpose of removing the case from the jurls- 
diction of the lower court. He makes his return to the writ, and 
sends the original thereof to this court, together with his transcript. 
If, after indorsing upon such writ the fact that it was flled, the clerk 
should neglect to make an entry to that efifect in his docket or fee 
book, the jurisdiction of this court would certainly not be affected by 
such omission, notwithstanding the fact that nothing remained on 
record in the lower court to indicate that its jurisdiction over the 
cause had ceased. The appeal could not be dismissed by this court 
upon the ground th'at the lower court had before it no record to 
indicate the fact of the flling of the writ. That fact could, un- 
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doubtedly, be proven aliunde, if necessary, Tlie retnrn of the writ 
to this court in the case before us is évidence to us that it bas been 
filed in the court below. Furtber évidence is afforded in the afiQda- 
vit of the clerk wMch bas been flied in tbis court showing that the 
original writ was delivered to and lodged and flled with the clerk 
on the date wbich it bears. Tbis, in my opinion, constitutes sufiQ- 
cient proof of the fact of the filing of the writ in the court below, 
and gives this court jurisdiction to entertain the same. 



NORTH AMERICAN LOAN & TRUST CO. v, COLONIAL & V. S. MORTG. 

CO., Limited. 

(Circuit Court, D. South Dakota. October 20, 1896.) 

1. PbOCEEDIXGS BEFOKE REFEREE— REVIBTV. 

To obtain a review of the évidence and proceedings, exceptions taken 
to any order or ruling made by the référée should be embodied la a bUl 
of exceptions signed by him. 

2. Samb. 

An objection that the flndings are against the weight of évidence can- 
not be consldered unless the entire évidence Is preserved by a blll of 
exceptions taken before the référée. 

John L. Pyle and A. B. Melville, for plaintifE. 
F. McNulty and L. B. French, for défendant. 

RENEE, District Judge. This case is before the court upon the 
motion of the plaintiiï to conflrm the report of the référée, and to 
enter judgment thereon, and upon exceptions flled by the défendant 
to the flndings of fact and conclusions of law made by the référée. 
A trial before a référée is conducted in the same manner as a trial 
before the court. To obtain a review of the évidence and proceed- 
ings, exceptions taken to any order or ruling made by the référée 
should be embodied in a bill of exceptions signed by him. He is the 
proper party to sign a bill of exceptions, and not the judge making 
the order of référence. It is well settled that an objection or excep- 
tion based upon the contention that the flndings are against the 
weight of évidence cannot be considered by the court unless the en- 
tire évidence is preserved by a bill of exceptions taken before the 
référée. No bill of exceptions was taken before the référée in this 
case, and therefore the only question which can be considered by the 
court is, what judgment should be rendered upon the flndings of 
fact made by the référée? The référée flnds that at the time he 
made his report the plaintiff had in its possession the sum of |9.445.09, 
money belonging to the défendant. To this amount should be add- 
ed the sum of $769.16, which the plaintifE, by its written stipulation 
flled herein, conceded was omitted from the referee's report because 
of clérical errors occurring therein; making a total of the défend- 
antes money in the hands of the plaintiiï, at the time the referee's 
report was flled, of $10,215.15. Of this amount $887.70, commissions 
upon what is designated in the referee's report as the "D «& P Loans," 
it is entitled to retain, leaving a net balance of the defendant's money 
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in the hands of the plaintiff at the time tlie report was filed of 
$9,827.46. The exceptions to flndings designated by the référée as 
ândings of fact Nos. 45 and 73 will be sustained for the reason that 
the same are not flndings of fact, but conclusions of law. Being un- 
able to concur with the référée in the conclusions of law made by 
him, I am constrained to sustain the exceptions taken thereto, and to 
enter judgment upon the facts found by him in favor of the défend- 
ant for the sum last above named. 
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LAND-IMPROVEMBNT CO. v. MERRIWETHBR et al. 

BLAKE V. MERRIWETHER et al. 

(Circuit Court of Appeals, Sixth Circuit June 22, 1896.) 

Nos. 379, 380, 390. 

L FEDERAL COUKT— AlîCri.LARY JUBISDICTION. 

A fédéral court which bas possession of property by receivers, and Is 
engaged in adminlsterlng the trusts pertaining to it, must take jurisdlction 
of any claim by any one wliose Interests would be injuriously afEected by 
the action of the court in dealing with the property and administering the 
trust. 
8. Samb. 

Whether such ancillary jurisdiction be inrolved by original bill, by cross 
bill, or by intervenlng pétition, diversity of citizenship is not essential to 
Its maintenance. 

3. Administration of Trust— Pleading. 

In a suit for gênerai administration of a trust by foreclosure of a mort- 
gage, where the classifleation of liens and préférences takes place, par- 
ticularly in the case of commercial mortgages of corporate property, 
which are essential instrumenta] iti es of corporate enterprises, the usual 
strietness of pleading Is not required of those who corne in to assert their 
daims to the property, or for payment out of it. 

4. CoNTKACï— Rescission by Court. 

The fact that a party has not performed his contract even according to 
its légal effect does not necessatrily entitle the other party to rescission, If 
either or both hâve partly performed, and eircumstances of embarrass- 
ment hâve thereby ard,sen which. make it impracticable to restore the 
status qUo. 

5. Samk. 

The fact that the parties may voluntarily abandon or rescind the con- 
tract, and sueeessf ully sue or défend at law for nonperformance, does not 
hecessarily require a court of equity to rescind for nonperformance. 

6. Vendor's Lien — Priorities— Sdbkogation. 

Certain eontracts and conveyances made in connection with the trans- 
fer by the P. Co. of its property to the I. Co. construed as showing that 
vendors' liens existing in favor of the previous owners of part of the prop- 
erty were not intended to be lîept alive by subrogation in favor of the P. 
Co., which fumished money with which to pay them off to the I. Co., 
which assumed them, so as to take precedence of a deed of trust given by 
the I. Co, to rescue part of the purchase money due the P. Co., containing 
a gênerai warranty. 

7. Vbndor's Lien — Implication. 

A vendor's lien is never imiplled against warranties in any case where 
the eircumstances show that llie existence of such a lien could not hâve 
been intended, and would be in antagonism to the manifest intention to 
clear the title of such impedimenta. 
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8. CONTRACT TO CONVBY LaND— CONSTRUCTION. 

In the course of a certain transaction, one B. agreed to sell and convey 
to another "real estate of the falr market value of $100,000 in excess of 
Incumbrances," it being agreed that the incumbrances on any one tract 
should not exceed one-half the falr market value as flxed and ascertained 
by appralsement, and that the aggregate of incumbrances "existlng agalnst 
the said property, or parts thereof," should not exceed |20,000. The prop- 
erty v?as to be pointed out, Its value determlned, titles examined, and con- 
veyances made as soon as practicable. Ueld, that the instrument referred 
to titles and incumbrances as of the date of its exécution, and that B. 
could not thereafter place additional mortgages on the property, so as to 
bring the whole amount of incumbrances up to the sum of $20,000. 

Appeals from the Circuit Court of the United States for the District 
of Kentucky. 

The Fine Mountain Iron & Coal Company and the Southern Land-Improve- 
ment Company are two Kentucky corporations that vyere engaged in the 
business of exploiting on a large scale the improvement of immense tracts of 
Kentucky mining lands. The Fine Mountain Company liad been iu the own- 
ership of considérable tracts of land, upon vyhich they had opened mines, had 
built a railroad to be used in their opération, establlshed colie ovens, projected 
a town, in which lots had been sold and houses built, and in divers ways ac- 
cumulated what was called a "plant," with many appliances for the prose- 
cution of its business. On the 13th of ,Tune, 1891, by a mémorandum agree- 
ment of that date, it sold to the improvement company the vyhole of this plant, 
including "ail its real estate and Personal property of every kind, bonds, bills, 
accounts, choses In action, lands. mines, houses, stoclîs, rail ways, franchises, 
equities, easements, and other kinds of property and interests of every name 
and nature," for the considération of $1,050,000. This considération was to 
be paid with $50,000 of paid-up stock of the improvement company, the as- 
sumption by that company of ail the liabilltles of the Fine Mountain Company, 
"as shovyn by its books, but not to exceed $100,000," and the balance by the 
debenture bonds of the improvement company, having flve years to run, bear- 
ing 6 per cent, interest, payable semiannually, and "secured by a lien on the 
real estate hereby convey éd." In orrtpT- to further secure tli(> payment and 
hasten the rédemption of the debenture bonds, a trust fund was created of ail 
the notes, bonds, accounts, etc., transferred to the improvement company, and 
of ail sums realized from the sale of any part of the real estate, and a seheme 
was devised to deposit the bonds with the Louisville Trust Company, to be 
held by that company for rédemption accordlng to a seheme which it is not 
necessary to particularly mention; and it vi^as further agreed that if any in- 
stallments of interest were not paid, or the covenants of the trust were not 
kept; the whole debt was to become due, and a foreclosure should take place 
at once. Time was given to the improvement company to look into the af- 
fairs of the other, and détermine by July, 1891, whether it would abide by 
this agreement. By another contract of June 27, 1891, between the same com- 
panies, the previous contract was confirmed, ratifled, and made more deflnite 
and explicit. By this contract the vendor company sold to the vendee com- 
pany, to be conveyed by proper deeds, with the usual covenants of warranty, 
free and clear of ail incumbrances and liens of every kind, ail of its real es- 
tate, Personal and mixed property, the lands being more particularly de- 
scribed by référence to the deeds of record. Then it is recited that the bal- 
ance due by the Fine Mountain Company on account of the purchase of thèse 
lands is assumed by the improvement company as a part of the $100,000 
agreed to be paid under the former contract by assuming the liablllties of that 
company. The sale also included ail personal property according to the 
schedule to be furnished. It constituted ail the choses in action, etc., trans- 
ferred to the improvement company a trust fund for the "rédemption of the 
bonds" to be deposited with the trust company and held for such rédemption; 
and there were stipulations for the Investment of money for the subséquent 
development of the enterprise at so much per month, and an agreement on 
the part of the improvement company to pay the immédiate maturing liabill- 
v.76F.no.6— 40 
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ties of the Pine Mountain Company, and that the bonds should be executed 
and dellvefed wlthin 60 days. 

On the 6th of January, 1892, there was a further agreement modifying the 
original contract in certain partidulars. First, the Improvement company's 
capital stocli was to be limited to $5,000,000, and none was to be sold for less 
than par. Fifty thousand dollars full-pald, nonassessable stock and $27,000 
In money were to be paid to the Pine Mountain Company at the time of mak- 
ing the deed, on or before February Ist, tollowing. The improvement Com- 
pany was authorized to mortgage the town property and the Moss farm, if 
necessary, for an amount not exceeding $100,000, "which shall be a flrst lien 
upon the property," the proceeds to pay oft' the $100,000 of indebtedness as- 
sumed by the improvement company; but the improvement eompany was to 
substitute for the diminution by this proposed mortgage of the security for 
the bonds a bona fide subscription list of its capital stock, amounting to $100,- 
000, the solvency of the subscribers to be approved by the Pine Mountain 
Company, which subscriptions were to mature concurrently, at least, with 
the mortgage, and to be returned to the improvement company when the 
mortgage was paid. There were other stipulations, which we do not deem 
it necessary to mention in détail, but ail within a scheme to pay ofC the "as- 
sumed liabilities" by the use of stock subscriptions or notes indorsed by the 
directors. Then the debenture bonds to be issued were reduced in amount 
to only $500,000, for the security of which a deed of trust to the Louisville 
Trust Company was to be made upon the entire property; and. In lieu of the 
other $400,000 of bonds thus eut out of the scheme, the improvement company 
was to redeliver to the Pine Mountain Company ail the unpaid bills, notes, 
bonds, stocks, accounts, and other choses in action, and also to glve its obliga- 
tion for $200,000 in money. It was then stipulated that ail the money realized 
from the sale of the stock was to be paid upon a certain class of obligations 
of the Pine Mountain Company, and after that one-half of the sales to the 
liquidation of $200,000, and the other half to current expenses. After the note 
was satlsfled three-fourtbs of the sales of stock were to go to improvement 
and current expenses, and "the remainlng one-fourth to the Louisville Trust 
Company, to create a sinking fund to pay the bonds herein provided for," and 
the improvement company was released from its obligations to Invest stated 
monthly amounts in the development of the property. The Pine Mountain 
Company was to hâve a director in the improvement company. On the 2ôth 
of January, 1892, there was a still further modiflcation of thèse stipulations, 
whereby the $27,000 in money was not required to be paid, but three-fourths 
of the net proceeds of the sale of the stock were to be applied to the liquida- 
tion of that $27,000. The $200,000 note was to be secured by mortgage upon 
a certain apartment house in Minneapolls, Minn., and the solvent subscription 
list of $100,000 of the capital stock was to be deposited with the Pine Moun- 
tain Company to replace the mortgage authorized to be executed upon the 
Kentucky town property. Next cornes an agreement of February 1, 1892, 
concurrently executed with a deed of that date from the Pine Mountain Com- 
pany to the improvement eompany, and also a mortgage from the improve- 
ment company to the Louisville l>ust Company, also a bill of sale of the Per- 
sonal property, and also an explanatory contract with référence to partlcular 
parcels of land. The deed is in the ordinary form of a deed of gênerai war- 
ranty, conveying the real estate by metes and bounds, and other sufflclent 
descriptions, reciting In the usual form that the $1,050,000 was paid and to 
be paid,— $550,000 in hand paid, the receipt of which was acknowledged, and 
$500,000 "in the flrst mortgage bonds of the sald party of the second part, the 
payment of the sald bonds belng secured by a deed of trust of even date here- 
with." The concurrent contract récites the maklng of the deed, and its ac- 
knowledgment of the receipt of $550,000, and states that the contract Is made 
to show how the $550,000 bas been paid, and of settlng out the contract be- 
tween the parties. Fifty thousand dollars was paid by a certlficate of fuU 
paid up capital stock, and $200,000 by the retum to the Pine Mountain Com- 
pany of ail the stocks, bonds, accounts, choses in action, etc., which had t>een 
sold to the improvement company. It then recites the stipulations for the 
maklng of the optional mortgage on the town property and the Moss farm, 
the proposed deposit of a bona iide solvent subscription list, and directs how 
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the money arising from the proposée! mortgage shall be applied, and containa 
other stipulations about the taklng eare of debts and their repayaient, and a 
schéma for the payment of $27,000 and the $200,000 note by the sales of stock; 
and, after ail thèse obligations hâve been pald, then 25 per cent, of the net 
proceeds of the sale of stock "shall be paid over to the trustée in the deed of 
trust of even date herewith to secure the payments of bonds proyided for in 
the deed of trust." And then, current expansés being provided for, there is a 
release of monthly investments of stated sums in the improvement of the 
property; provision is made for the rei)ort of the sales of the real estate to 
the trust company, for the insertion of omitted lands or lots, the payment of 
the expenses of the deed of trust and preparing the bonds; and then cornes 
a stipulation that if the improvement company can sell any of the lots to ad- 
vantage, for the purpose of making iuiprovements of the property, the Fine 
Mountain Company will consent to such sales, "provided the party of the flrst 
part do€s not think that the security of the payment of the bonds is thereby 
impaired"; and finally the exécution of the $200,000 note, veith a method for 
its payment, is set ont; and thus the whole plan of paying the gross considér- 
ation is displayed. The Mil of sale is in the ordinary form for personal prop- 
erty, and the other concurrent contract makes provision for the removal of 
certain adverse claims to a parcel of the land by instituting necessai-y litiga- 
tion for that purpose. 

The mortgage to the Louisville Trust Company Is In the usual form, and 
conveys the Kentucky lands Included in thèse eontracts in trust to fully se- 
cure the payment of the bonds and coupons therein mentioned, at maturity 
or sooner, as provided, to the lawful holders thereof ; thèse bonds being the 
debenture bonds of $500,000, as described theretofore. The property is con- 
veyed "for the equal benefit of the holders of ail sald bonds, accordlng to 
their holdings thereof," and the Louisville Trust Company, as trustée, Is to 
hold the same "for the use and security of the varions persons who own or 
hold, or who may be lavcfuUy entitled to receive payment of, such bonds and 
coupons, equal, pro rata, and without préférence of one or the other." The 
mortgage contalns the usual covenants of gênerai warranty. There is a stipu- 
lation that after the payment of certain obligations the Improvement com- 
pany is to pay to the Louisville Trust Company, as trustée, one-fourth of the 
net proceeds of the sales of Its capital stock, and of sums realized from the 
sale of any parts of the real estate, to constitute a trust fund for the rédemp- 
tion of thèse bonds, whenever as much as $2,500 has been paid in, the bonds 
so pald to be canceled. And there Is a stipulation that the Fine Mountain 
Company v^ill join in the exécution of the proposed optional mortgage of the 
tovpn property, "which shall be a flrst lien upoQ the said property prior to the 
lien created by this trust," and then a provision that the whole bond issue 
may be declared matured If there shall be a delay or default of interest last- 
ing six months. Next comes a contract of February 16, 1892, whlch recites 
that one Blake and his wife had conveyed to the Fine Mountain Company 
certain property in Minnesota, known as the "Central Fark Terrace," with 18 
dwelling houses and other improvements, for the considération of $200,000, 
but subject to a mortgage of $80,000; and the remaining $120,000, after de- 
ducting the mortgage, and after deducting also $16,200 allowed by way of dis- 
count in the settlement, is taken in payment of the $200,000 note of the im- 
provement company, and of the $27,000 in cash that it had agreed to pay to 
the Fine Mountain Company, leaving a balance due on the settlement of $1X).- 
800, for which the Improvement company executed its note to the Fine Moun- 
tain Company, without interest, payable July Ist. Former agreements aie 
modifled in relation to the application of the proceeds of sales of the capital 
stock, and an agreement made on the part of the Fine Mountain Company 
to renew certain notes, and to assist in every way to extend as much as pos- 
sible the obligations which hâve been assumed by the improvement company; 
and it then provides for the application, under certain circumstances, of the 
proceeds of the sale of stock to the payment of the new note of $90,800, pro- 
vides for monthly reports of the sale of the capital stock from the improve- 
ment company to the Fine Mountain Company, the payment of taxes on tlie 
Blake purchase, and extends the time for the printing and exécution of the 
bonds. It provides for the delivery of tlie raili'oad to the improvement com- 
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pany. Preceding this last-named contract is one of the 29th of January, 1892, 
between John D. Blake, of Mlnneapolis, Mlnn., and tbe improvement company, 
from wlilch It appears that the Terrace property above mentioned was to be 
conveyed to that company for the considération of $100,000 in the full paid 
up capital stock of the improvement company, If, upon an examination of the 
properties, Blajke should subsequently be satisfied to make the conveyance 
which It seems from the preceding contract that he did exécute. 

On the 4th day of May, after the foregoing contracts were made, the Fine 
Mountain Company, by a resolution of that date, distributed the $500,000 of 
debenture bonds secuved by the mortgage to its stockholders, at the rate of 
$25 in bonds to each share of stock held by any stockholder. After this, on 
the lOth day of August, 1892, J. D. Blake and the Fine Mountain Company 
entered into a contract wherein it is recited that the Fine Moimtain Company 
owns $50,000 of the stock of the improvement company; is also the holder of 
a note for $90,800; that the improvement company had executed $300,000 of 
bonds, with a deed of trust to the Louisville Trust Company to seeure them, 
and the Installment of interest, $15,000, due July 1, 1892, was unpaid; and 
that the improvement company was primarily liable for about $100,000 of the 
indebtedness of the Fine Mountain Company under préviens contracts, which 
it had not the ready monej^ to discharge. It is then agreed that the Fine 
Mountain Company shall transfer to Biake the $500,000 of stock; shall assign 
to him the $90,800 note, except that it was to remain on deposit with the 
Louisville Trust Company to abide the payment of the $500,000 of bonds; and 
when thèse bonds should hâve been fully paid, or otherwise satisfactorily ad- 
justed between the bondholders and the improvement company, and the deed 
of trust satlsfled, then the note was to be delivered to Blake. This assignment 
was to be without recourse upon the Fine Mountain Company. Also the Fine 
Mountain Company was to surrender and assign to Blake ail claims before 
referred to, outside of the bonded debt and the note for $90,800 which it held 
against the Improvement company, or upon which it was liable as surety not 
to exceed $100,000; and the Fine Mountain Company agreed to discharge the 
said obligations, as far as they were then due, 30 days from date, and the re- 
maining obligations wlthin 30 days from their maturity; and after they had 
been paid and taken up they were to be delivered, with ail necessary and 
proper indorsements, to Blake, without recourse upon the Fine Mountain Com- 
pany, to be valid and binding against the improvement company; and Blake 
was to be fully empowered to coUect, adjust, and seeure the same upon his 
own account, it being understood that this indebtedness embraced ail the 
claims, actual or contingent, held by the improvement company, except the 
bonded indebtedness, and the note for $90,800. The Fine Mountain Company 
agreed to Indorse the commercial paper of the improvement company for $8,- 
000, and to renew the paper for six months, the proceeds to be used for prose- 
cuting the business of the improvement company. And, in considération of 
thèse covenants and agreements, Blake was to pay the sum of $13,000 in hand, 
and $2,000 within 10 days. In considération of which the interest coupons due 
July 1, 1892, were to be held by the Louisville Trust Company as an évidence 
of the indebtedness for that amount from the improvement company to Blake, 
but were to be canceled in the hands of the trust company. Also Blake was 
to convey to the Fine Mountain Company real estate of the fair market value 
of $100,000 in excess of the incumbrances, situated within the state of Minne- 
sota, and largely within or near the city of Minneapolls; incumbrances on 
any one tract not to exceed one-half the fair market value as fixed and ascer- 
tained by appralsement, and the aggregate of incumbrances "existing against 
the said property, or parts thereof, shall not exceed twenty thousand dollars." 
The property was to be pointed ont, its value determined, titles examined, and 
conveyances made by good and sufticient warranty deeds as soon as practi- 
cable in the ordinary course of business. Imperfect titles were to be cured 
within 30 days, or other property conveyed as soon as titles could be ex- 
amined and appraisement made; and, if within 30 days imperfect titles could 
not be cured, other real estate, in lieu of rejected, imperfect titles, were to 
be taken under appraisement. The parties were to proceed at once to Mlnne- 
apolis, and upon arrivai Blake was to furnish a Ust of the real estate, by 
lot, block, or subdivision, and each was to immediately appoint an appraiser. 
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The two were to appoint a thlrd, and thèse appraisers were to fix the fair 
market value of the property, each tract separately, and make a report of It 
From the llst so valued the $100,000 in excess of incumbranees was to be con- 
veyed as soon as titles eould be examlned after appraisement; and if, upon 
full settlement of the indebtedness of the Fine Mountain Company to the 
Louisville Trust Company, it should turn out that there was less than §100,- 
000 of the debts to be paid, there was to be a reconveyance, according to the 
appraisement, of the surplus to Blake. 

In the process of the exécution of this contract there were disputes between 
the parties, and on the 25th day of October, 1892, Blake and the Fine Moun- 
tain Company entered into another contract, recitlng that Blake was now 
ready to convey real esta te appraised at the sum of ,^98,800, subject to incum- 
branees of ¥20,040; thaA Blake had tendered other lands of the value of 
$21,940, but that it required reappraisement, and that after the making of 
the agreement of August 10, 1802, Blake had executed a mortgage for $17,- 
290, as a part of the $20,040 of incumbranees; that his right to do so was 
disputed; and that, notwithstanding thèse difficulties and disputes, the par- 
ties were désirons to perform as far as practicable the contract of August 
10, 1892, leaving the residue to be afterwards performed; "therefore the Fine 
Mountain Company now assigna, transfers, and turns over to Blake," the re- 
eeipt of which is acknowledged, 5,000 shares of the capital stock of. the im- 
provement company, and four notes for $5,000 each, which are described; also 
indorsed the note of the improvement company for $6,000, and Blake thfere- 
upon delivered deeds of the real estate mentioned above, at the appraised 
value of $98,100, subject, however, to the right of the Fine Mountain Com- 
pany to contest the right of Blake to Impose the mortgage of $17,290. The 
Fine Mountain Company agreed to convey the whole of the lots thus conveyed 
to the Germania Safety-Vault & Trust Company of Louisville, Ky., as trustée, 
which was to sell the same and apply the proceeds to the taking up of the 
obligations of the improvement company; that under the contract of August 
10, 1892, the Fine Mountain Company had agreed to assign thèse to Blake, 
and generally eeeure Blake in the full performance by the Fine Mountain 
Company of Its obligations and covenants under that contract, and the obliga- 
tions, as soon as taken up, were to be turned over to Blake, and properly aâ- 
signed to him, according to the contract of August 10, 1892. But it was dis- 
tinctly understood that the Fine Mountain Company reserved the right to in- 
sist that the Blake mortgage was wrongfully imposed, and Blake consented 
to enter his appearance "in an action" to be brought in the Louisville chan- 
cery court to test that question, subject to the right of removal to the fédéral 
court. Blake was to pay Interest on the mortgage existing against the prop- 
erty to a certain date, but was to reduce part of the mortgage, and was to 
arrange that the Fine Mountain Company should be entltled to pay ofC the 
mortgage and its interest at certain periods, if it chose to do so. On the 7th 
of November, 1892, the Fine Mountain Company conveyed to the Germania 
Company, in trust, ail thèse Blake lands, including the Terrace property and 
ail other assets, which deed of trust récites a resolution of the Fine Mountain 
Company declaring the trusts upon which It was to be held, which were to 
eollect or sell ail assets and adjust ail claims against the company, in order to 
convert the property and assets into cash In the most speedy and satisfactorj- 
manner: First, to pay ail eosts and expenses; second, to pay' ail advances 
made, with interest thereon as may be agreed upon; third, to pay ail the 
debts and liabilities of the Fine Mountain Company; and, fourth, to dis- 
tribute the balance among the stockholders. And then the deed of trust Itself 
directs substantially that the trustée shall sell and apply the proceeds In ac- 
cordance with this resolution, but, after directing the payment of the costs 
and expenses and the advances to be made by the trustée, it does also direct 
tUat the trustée shall pay the obligations mentioned in the contract made 
August 10, 1892, between the Fine Mountain Company and Blake, in which 
the Fine Mountain Company agrées to surrender and assign to Blake, and 
generally to secure Blake in the full performance of that contract. Ooncur- 
rently with this deed of trust there was another conveylng some 49 lots in 
Plneville, Ky., to the same trust company, for the same purposes, except that 
no mention is made of any obligations to be seeured to Blake. 
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On the 4th ôf November, 1893, Blake filed his bill in the circuit court of tlie 
United States for the district of Kentucky against tlie Fine Mountain Com- 
pany and the Geriuania Trust Company for a rescission of his coutract with 
the Fine Mountain Company. He states that he was a large owner of the 
capital stock of the improvement company when he entered into the contract 
of August 10, 1892, and beeame a stlU larger holder afterwards. He then sets 
up, by way of averment, the contracts above menti oned, and avers that he 
paid and performed his part of the contract In relation to the cash payments 
for the $15,000 interest coupons, and appointment of the appraisers and their 
appraisement, and that he tendered and subsequently conveyed ail the prop- 
erty in compllance with the contract, especially as to ail incumbrances, thèse 
exceeding the exact sum of ?20,000 by only $40, which he oEEered to pay; 
$98,100 of the lands were located within the clty of Minneapolis, and $21,900 
outslde; and that $17,940 of the incumbrances were placed upon the property 
after the making of the contract of August 10, 1892. He then avers that the 
Fine Mountain Comnnny at first refused to accept the conveyance, making 
objection to the form of appraisement, and objecting to the mortgage Blake 
had put upon the property after the contract of August 10, 1892, and after 
the appralsejaent, and insisting that Blake should cause to be released that 
mortgage, with which demand he refused to comply; also that the Fine Moun- 
tain Company refused to take the lands outside the city of Minneapolis. He 
recites the varions efforts he made to induce the Fine Mountain Company to 
comply with the contract, and, faillng In this, that they made the new con- 
tract of Octoljer 25, 1892. He then avers the performance of his part of that 
contract In ail partlculars, except the $40 excess, which he was at ail times 
wllllng to pay, but that it still refused to recognize his right to make that 
mortgage, and that It also refused to unitç with him for a reappraisement of 
the eountry property outside the clty of Minneapolis, and to accept the con- 
veyance of those lands for $21,940, insisting that it was Blake's duty to make 
up the lands from property In the clty of Minneapolis, and to remove the 
$17,290 mortgage. He exhlbits his wrltten demands for the performance by 
the Fine Mountain Company in ail respects. He then allèges that the trust 
deed to the Germania Trust Company was in violation of his contract, by at- 
temptlng to subject the property to other obligations than those which were 
to be asslgned to him, and by subordinatlng his securlty to that provided for the 
advances that were to be made by the trust company, and complains that the 
trust deed was in direct violation of the stipulations of his contract; that he 
had frequently demanded that It be reformed and made to conform to the re- 
qulrements between him and the Fine Mountain Company, which had been 
refused; that the Germania Company held the property subject to the trust 
as written; and that it clalmed to hâve advanced large sums of moaey. which 
it pr^tended were a preferred lien upon the trust. He also avers that the 
Fine Mountain Company, In violation of the contract, had wholly neglected 
and refused to pay, surrender, and assign to him the $100,000 of those liabill- 
ties outstanding which had been assumed by the improvement company, and 
this although he had frequently demanded that thèse claims be promptly paid 
and asslgned to him. He allèges that the Fine Mountain Company is in- 
solvent, and unable to take up and surrender them. He then avers that the 
outstanding llabilities are much less than $100,000; that he is not llable, and 
that the trust, is not- llable, for so much; and that he bas long since been en- 
titled to receive a reconveyance for the excess, which bas not been done. The 
blll then sets up that the Fine Mountain Company, in violation of its agree- 
ment of August 10, 1892, refused to deliver to Blake certain obligations of the 
Improvement company upon which the Fine Mountain Company was bound 
as surety, which obligations are descrlbed. He thén states that at the time 
of the making of the contract of August 10, 1892, he was a very large stock- 
holder of the Improvement company, and beeame after that time a stocfe- 
holder to a much larger amount because of that contract; that he was in- 
dueed to make It because he believed that the Fine Mountain Company would 
promptly pay ail thèse obligations of the Improvement company, and tum 
them over to him so that they would be subject to his own control, except so 
far as he might choose to enforce the llabilities against the improvement com- 
pany, which would thereby be relieved from pressure of thèse debts, whether 
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In the hands of the Fine Mountain Company or other creditors; and that thelr 
failure to do so prevented him from thus upholding the Improvement Com- 
pany, wliose crédit was injured and impalred by tliis failure to assign to him 
thèse claims. He states that some $60,000 of thèse obligations, conslsting of 
the purchase notes given by the Fine Mountain Company to the original ven- 
dors of the lands bought by the Fine Mountain Company, were therefore a 
prior lien to ail other liens upon the land, and, In hls hands by such assign- 
ments as he had provided, would hâve been available to him, because of such 
superior lien, as a security in his opérations to protect the improvement Com- 
pany; that the Fine Mountain Company had refused after the lOth of Au- 
gust to pay, or since October 25th to hâve them paid and assigned to him, 
whereby he had sustalned a loss nearly equal to the amount of thèse claims. 
He avère that the Fine Mountain Company refused to indorse the ¥8,000 of 
the commercial paper of the improvement Company, whereby a heavy loss 
was sustained, and that the Fine Mountain Company had refused to pay the 
interest on the mortgage which he had made upon the Minneapolis propertj, 
and the holders were instituting a suit against him for such interest. He 
then sets out the failure of the Fine Mountain Company, under its contract, to 
eoBvey 9 tracts of land, which are described, aggregating some 2,169 acres, 
vs'hich, under its contract, it was bound to convey to the Improvement Com- 
pany, and that upon thèse lots there were vendors' liens which constitute a part 
of the $100,000 which the Fine Mountain Company agreed to pay and assign 
to him as prior liens against the lands of the improvement Company. He also 
avers its failure to cancel certain interest coupons which had been paid, and 
the neglect of the Fine Mountain Company to pay another installment of in- 
terest on the Minneapolis property. He also avers that the Germania Com- 
pany had, out of the trust funds, distributed certain sums pro rata to the 
bondholders, instead of taklng up a number of the bonds and canceling them 
as required by his contract with the Fine Mountain Company. The bill then 
offers, in considération of a reconveyance of the lots to him by the Fine 
Mountain Company, to retuni to it that which he had received under thèse 
contracts,— the $50,000 of stock, the $90,800 note, each of the other notes 
which he had received by assignment, and the $6,000 note which the Fine 
Mountain Company had indorsed for the Improvement Company,— and to do 
and perform ail things necessary to restore the status before existing. It 
then sets up the fact that the deed of trust to the Germania Trust Company, 
by Instigation of the Fine Mountain Company, did not truly set forth on the 
face of it the contract between him and the Fine Mountain Company in rela- 
tion to that trust. It avers that the lots are worth largely more than $98,100, 
and prays that the contract of August 10, 1892, be canceled and annulled; that 
the deeds of August 29th, from Blake and wife, Wilcox and wife, and Angus 
and wife, conveying Minneapolis property to the Fine Mountain Com'pany, be 
canceled and annulled, and the Fine Mountain Company be required to re- 
convey that property to Blake, and that the Germania Trust Company be also 
required to reconvey to him, and that the défendants be enjoined from con- 
veying any part of the lands until this can be done, and for other relief. 

The Fine Mountain Company answered this bill, alleglng that it had trans- 
ferred to Blake the $50,000 of stock and the $90,800 note, and four notes of 
the improvement coaipany, and that it had secured for the purpose, and for 
a long time had been able, ready, and willing, and was now able, ready, and 
willing, to deliver to Blake, certain of the claims, amounting to $40,000, in- 
cluding the five claims described by Blake in his bill as not havlng been as- 
signed to him; that it had indorsed $6,000 of the improvement company's 
paper, and taken the note of the improvement company for $2,000, which was 
treated as cash and accepted by that company; and that it was never under 
any ol)ligation to deliver and cancel coupons to Blake. It then sets up the 
facts in relation to the conveyance of the Minneapolis land, and the mortgage 
that Blake had put upon it for $17,940; avers that this was not only after the 
contract was made, but after the appraisement was had, and that at that 
time, although the mortgage had been executed and recorded, the notes were 
still in the hands of Blake, and had not then l)een negotiated, which fact was 
concealed from the Fine Mountain Company; that he insisted that it should 
take land subject to that Incumbrance, a,Tid take outlying Minnesota country 



632 76 FEDERAL REPORTER. 

lands for the déficit, to make up the $100,000, whlch It was not In any sensé 
bound to do, beeause Blake had no rlght to make the mortgage; avers that 
the property outside of Minneapolis had not been properly appraised; that, 
by reason of thls mortgage Imposed by Blake, the company had found it 
dlffleult to use the lands; and that it thereby became a serions breach by 
Blake of his part of the contract, which prevented them from promptly per- 
formlng their part. It avers that the conveyance to the Germania Tnist Com- 
pany is substantially in compliance with the contract virîth Blake; that it was 
made with a view of having the trust company advance the money with which 
to promptly take up the obligations of the tmprovement company, so as to 
eomply with the stipulation to assign them to Blake; and that ail the money 
advanced by the trust company had been used only for that purpose, except 
the costs of administration. It dénies that it was ever under any obligation 
to convey certain lands mentioned in the bill, as they were not within the 
$100,000 stipulation; that it had been compeUed to pay for thèse lands, and 
was willing to convey them to the Improvement company and Blake, if they 
wouia pay the amount of the purchase money; that there was a dispute 
about the Rice lands, affecting the title, and also as to a deticiency in acreage, 
for which reason those debts had not been paid, it being understood with 
the improvement company and with Blake that they were not to be paid untll 
the title should be made good, and, as for other debts, they would bave been 
paid, except that Blake, by not performing his part of the contract, and the 
embarrassment of his mortgage on the Minneapolis lands, and by his bringing 
this suit, had prevented the more prompt proseeution and progress of the 
process of paying off thèse claims. 

The Fine Mountain Company also filed a cross bill which prayed that Blaie 
should perform his part of the contract of August 10, 1892, and espeeially 
be required "to remove the incumbrances on the property in the city of Min- 
neapolis" by paying ofC said mortgage in full, so that the land may stand 
clear and unincumbered, and that the contract of August lOth be reformed so 
as to show what was the true agreement between the parties. 

The Germania Trust Company also answered this bill substantially to the 
same efCect as the anewer of the Fine Mountain Company, stating that, in 
considération of the deed of trust, it had advanced about ¥eo,000 to be used 
in taking up the varions debts agreed by the Fine Mountain Company to be 
assigned to Blake, and that It had advanced money upon this deed of trust 
for no other purpose; that the terms of the deed were in conformance with 
the terms of the contract between Blake and the Fine Mountain Company, 
but, if essentially différent In any way, it was willing to bave same reformed. 
Some of the obligations had been delivered to Blake, and it had about $50,000 
of others to be delivered to him. It denied Blake's right to rescission as 
against it, or that he might hâve such right against the Fine Mountain Com- 
pany to its injury in that regard, and insisted that the deed of ti-ust should 
not be canceled until the money advanced under it had been repaid. It averred 
that the existence of the Blake mortgage upon the lands had very much em- 
barrassed their sale, and further pleaded that it was, as to the money it had 
advanced, a bona flde purchaser for value, and without notice, as against 
any of the equities Blake had set up against. the Fine Mountain Company. 

Blake answered the eross bill of the Fine Mountain Company, in which he 
put in isisue aU of its averments; stating that it was not true, and that the 
notes mentioned in the mortgage, for $17,290, were owned entirely by him 
af ter the conveyance of October 25, 1892. 

Martha G. Merriwether and W. D. Merrlwether having flled a bill in the 
circuit court of the United States for the district of Kentucky to foreclose the 
deed of trust made by the improvement company to the Ixiuisville Trust Com- 
pany, that company on the 3d of January, 1894, filed its cross bill for the same 
purpose, alleging that, the two installments of Interest not having been paid 
during the time limited, the mortgage deed had been declared to be matured, 
and thereupon a receiver was appointed to take possession of the assets under 
the deed of trust, which are being administered under that proceeding; and 
on the 16th day of Pebruary, 1895, Blake having had leave to file an inter- 
vening pétition, thèse proceedings were Consolidated with the bill for rescis- 
sion, and the causes were hea,rd together. In the main case the Southern 
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Land-ImproTement Company filed its answer to the bills and cross bills for 
foreclosure, and its own cross bill, and substantially the same averments and 
défenses were made as those set up by Blake in bis bill for rescission, and 
in the intervening pétition whicb he flled, it being alleged, among other thiugs, 
that at the tlme of the distribution of the debenture bonds among the stocli- 
holders of the Pine Mountain Company that company was insolvent; and 
it Is also clalmed that, in the exécution of the trust, money pald into the hands 
of the trustée, whlch should hâve been applied to take up certain of the 
bonds, and their eancellation, so far as the money was sufllcient, had been, 
instead of that, distributed pro rata among the bondholders. Inetiiciency of 
the administration of the trust by the trustée, in maiing sales, and In con- 
ducting the matter of paying ofC the debts and relleving the liens, was also 
alleged. It is not necessary, however, to go Into the détails of thèse matters, 
as they are only incidentally consldered on this appeal of Blake and the im- 
provement company, in their relation to his prayer for relief by rescission, or 
on his intervening pétition. That pétition states the proceedings for fore- 
closure. and the nature and character of the contracts between the parties. 
It states that there were outstandlng the obligations of the Fine Mountain 
Company to one B. A. Rice in the principal sum of $21,882.67; to one ïabitha 
Kice, an indebtedness of $10,941.83; and to one Moss about $12,000,— which 
indebtedness, repre-sented by notes, was alleged to be a lien upon the lands 
described in the pétition, prior and paramount to that held by the Louisville 
Trust Company to seeure the debenture bonds. It then sets up certain mort- 
gages made to the United States Savings & Trust Company upon certain of 
thèse lands prior to the bond liens, and another mortgage, for $10,000, securing 
notes upon whlch the Pine Mountain Company was liable, and covering cer- 
tain parts of the lands conveyed to the trust company to seeure the bonds, 
and also sets up an indebtedness to one M. J. Moss for the purchase money 
of a tract of land, and an indebtedness to the Monarch Coal & Tlmber Company 
et al. for 2,000 acres of coal and timber land, ail of which were secured by liens, 
and were a part of the $100,000, the assumed obligations, which were to be paid 
by the Pine Mountain Company and transf erred to him. The pétition next sets 
out the bill for rescission, reciting its allégations in the very words of that 
bill, adopts and confirms them as a part of the pétition, and insists that he 
was entitled to relief prayed for in that bill; and, if not, then that he was en- 
tltled "to hâve the Pine Mountain Company pay, and take up from the holders 
thereof, the obligations of the Pine Mountain Company hereinbefore set out, 
namely, the Rlce debt, the Tabltha Rice debt, the Moss debt, and the debts held 
by the two mortgage companies, and the debts due toM. J.Moss and others and 
the Monarch Coal & Timber Company, and to hâve the said several lien claims 
surrendered, assigned, and transferred to him by the Pine Mountain Company 
as valid and subslsting claims against the improvement company, together 
with the liens on the several tracts of land securing the said obligations, and 
was entitled to hâve the said several liens enforced and foreclosed in this ac- 
tion, and bave the lands covered by the liens respectively sold for the payment 
of the lien claims, and the proceeds applied to their payment, and that he was 
entitled to hâve assigned and transferred to him ail the claims mentioned and 
agreed to be tumed over to him in the contract of August 10, 1892, and to 
either convey additional lands in or near Minneapolis, In the state of Minne- 
sota, to the value of the $22,000, or, if ordered by the court, to pay the $17,900 
placed upon the Minneapolis property, and to convey additional lands suf- 
llcient to make up the sum of $100,OoO, according to his contract." The péti- 
tion prays that the Pine Mountain Company "shall pay to the holders thereof 
the said several lien claims, and assign and transfer them to the petitioner, and 
that the said several lien claims shall be put in the hands of your petitioner 
as a lien prior and superior to that of the Louisville Trust Company, and that 
the lands shall be sold for the payment of thèse prior liens, and for such other 
and further relief." It also asks that the inten'ening pétition be taken as a 
cross bill against ail the parties necessary to eft'ectuate this relief. 

Upon thèse complicated pleadings, voluminous proof was taken, and the 
circuit court decreed: Pirst, that Blake was not entitled to rescission; second, 
that the déed of trust executed to the Germanla Trust Company was not in 
conformity with the contract of October 25, 1892, and directed that the trust 



Ô34 ,76 FEDERAL REPORTER. 

Company should use the proceeds only for the purpose of taking up tJie obliga- 
Uons of the Improvement company, which In the cootract of August 10, 1892, 
the Fine Mountain Company had agreed to surrender and assign to Blake, 
and generally (or the f ull performance by the Fine Mountain Company of its 
coyenants and undertakings under that contraet,— being allowed, however, to 
flrst pay the costs of exeeutlng the trust; third, that Blalie should forthwith 
cause to be removed from the property embraced in the deeds executed by 
him to the Fine Mountain Company the $17,290 mortgage» of date August 
29, 1892. In the foreclosure proceedings it directed, flrst, that the intervening 
pétition of Blake be dismissed, and then proceeded to decree upon matter» 
uot necessary to mention hère, but ascertalned the amount of the debenture 
bonds outstandlng in that cause to be $556,214.50, declared that the lien was 
a valid lien upon the property mentioned and described in the deed of trust, 
and gave the improvement company six months within which to pay the debt, 
and, if not so paid, directed that the property be sold for the purpose of paying 
the same, and dlstribute the proceeds to pay the cost and expenses of the sale, 
and to pay the certiflcates issued by the receiver, which may be adjudged here- 
after to be superior to the liens of the bondliolders, and then to pay the prin- 
cipal and Interest of the bonds, for which a decree had been rendered, and the 
cause was retained for the further purpose of administration accordiug to the 
decree. 

The proof taken in the case vei"y elaborately .displays, in great détail, the 
exact condition of things existing at the critical dates of thèse respective 
transactions. It is not necessary, however, to set It out hère, as the view the 
court has taken of the case renders any detailed considération of thèse facts 
whoUy unnecessary. A tabulated statement of the liabilities assumed by the 
improvement company under the contraet of June 27, 1891, shows that there 
were outstanding balances due for the purchase of land in the sum of $71,- 
412.28, and for other debts than land purchases $45,737.72, maklng a total of 
$117,150; there beiug a dispute, not necessary to notice now, as to the excès» 
of this amount over the $100,000 of "assumed liabiUties." Another tabulated 
statement shows that on the lOth of August, 1892, there was due for purchase 
money of lands $61,920.23, for other items than the purchase money on lands 
$18,203.89, maklng a total of $80,124.12, and obligations of the Improvement 
company, for which the Fine Mountain Company was a surety, for $36,727.84, 
showing that at that date the liabilities, includlng taxes and expenses, were 
$117,933.96, which, if credlted with the dlsputed amount, $17,150, the Monarch 
and Moss land purchases, would make just the amount of the $100,000 which 
the Fine Mountain Company undertook to pay and assign to Blake by that 
contraet, and for which he claimed to be subrogated to the lien of the orig- 
inal vendors, so far as there were vendore' liens. In addition to this, the note 
for $90,800, which was the ultimate amount due from the improvement com- 
pany to the Fine Mountain Company for the balance of the unpaid purchase 
money over and above the debenture bonds and stock, was held by Blake, 
and is claimed to hâve been, under the Kentucky statutes and the gênerai law 
upon that subject, also a vendor's lien upon the Kentucky lands conveyed to 
the Louisville Trust Company; and, Inasmuch as it was the agreement that 
the debenture bonds should be taken as a payment of that much of the 
$1,050,000 original purchase money which they represent, it is cJalmed that 
this lien also is superior to the lien of the bonds, just as the original pur- 
chase notes would be liens in the hands of the original vendors, and that, 
when ail thèse claims had been assigned to Blake under the contraet, he would 
hold their liens to seeure thèse sums of money by subrogation to the right of 
the Fine Mountain Company to claim them as liens for money paid as suretj' 
for the improvement company; the theory being that, the improvement com- 
pany having assumed them, It became a primary debtor, and that the Fine 
Mountain Company, its surety, having paid the money that its principal had 
contracted to pay as purchase money, was entitled to the right of subrogation. 
Blake claimed the right to be subrogated in thèse liens to the position held by 
the Fine Mountain Company, as against the improvement company. The 
proof was taken to show that this was the Intention of the parties to thèse 
contracts, and the facts necessary to efCectuate their enforcement accoi-ding 
to that intention, The proof further shows that the Germania Trust Com- 
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pany had paid on the debts of the Fine Mountain Company, by the advances 
that it made, the sum of $53,701.69, every item of wûlch is challenged by 
Blake as being Improperly paid under the Blaie trust. He allèges that thèse 
claims were preferred because the directors of the Fine Mountain Company 
were indorsers on some of the notes, and thèse notes, with their renewals, are 
traced with great particularity in order to sustaln this contention; but it ia 
not neeessary to go into this matter, further than to state the fact as one of 
the gronnds Blake sets up for rescission. In a gênerai way, it may be stated 
that the failure of the Plne Mountain Company to proraptly take up and as- 
slgn thèse claims to Blake, carrying their liens to him, is the chief ground of 
his demand for a rescission, and the proof is taken to show how he was in- 
jured by this failure. It would be important if such a right to the liens ex- 
isted on his part. There are other grievances which he sets up, such as the 
refusai of the Pine Mountain Company to consent to the improvement Com- 
pany' s cutting timber on the lands for sale in the market to raise the neeessary 
funds to eomply with the covenants of the lease which it had made to the 
Appalachian Company of Belgium, whereby it undertook to extend the rall- 
road, and by their failure to do this it is alleged that the valuable lease was 
destroyed; the threatened loss of the B. A. Rice tract through litigation de- 
nying the title of the vendors of the Pine Mountain Company, still pending,— 
and the contention is that, until that controversy is settled, it is unfair to Blake 
and the improvement eompany tnat there snould be any foreclosure under the 
deed of trust. The failure of title to some other parcels of land, the failure 
to transfer some railroad stock, the failure to convey the Moss lands and the 
Monarch lands, and the failure to pay the improvement company's liabilitles 
are ail set up in full, not only in and by the bill for rescission, but also as dé- 
fenses against demand for a foreclosure, and as a set-ofC to the lien represented 
by the debenture bonds. The proof is further largely directed on both sides to 
show the negotiations which preceded the contract of August 10, 1892, and 
of October 25, 1892, and ail that took place between the parties in relation 
thereto, with a view of showing that it was not the Intention that Blake should 
place the mortgage he did exécute upon the Mlnneapolis property, and also 
that it was the Intention of the parties that he should hâve the prior liens rep- 
resented by the purchase money; and it is further fuUy directed to the sup- 
port on one side or the other of the case as to the interprétation of the con- 
tracte by the parties respectively, and in justification of thèse alleged viola- 
tions of their respective dutles and obligations towards each other, but It has 
no other effect, under the Issues ralsed by the pleadings, than to show how 
far either side has performed his part of the contract, or failed to perform It, 
in relation to the issues made by the bill for rescission; and, in the view the 
court has taken of that question, It is not neeessary to state that proof, and 
its bearing upon the issues made by the intervening pétition. It is there no 
more effectuai than on the Issues made by the bill for rescission, this gênerai 
statement being made only to explain the nature of the controversy as it ap- 
pears in this record. 

Humphrey & Davie, for Pine Mountain Iron & Coal Co. and Ger- 
mania Safety-Vault & Trust Co. 

Bullitt & Shields, for J. D. Blake and Southern Imp. Co. 
Richards, Weissinger & Baskin, for Louisville Trust Co. 
M. S. Barker, for Martha G. and W. D. Merriwether. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

HAMMOND, J. (after stating the facts as above). 

The question of jurisdiction needs no very extended treatment, be- 
cause it is goverried by the décision of this court in a case where 
the ancillary or auxiliary jurisdiction of the courts of the United 
States, when they hâve possession of property by receivers, and are 
engagea in administering the trusts pertaining to it, had elaborate 
considération, and a full exaiïiination of the authorities relating to 
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that subject. Broadly stated, the principle is that from the inhérent 
necessity of the situation, and to prevent injustice, those courts must 
entertain jurisdiction of any daim by any one whose rights or inter- 
ests would be injuriously affected by the action of the court in deal- 
ing with the property and administering the trust; certainly, if the 
suitor claim any lien on the property, or if he set up any right in or 
to the thing of which the court has possession. How much beyond 
this the principle may extend when there is no technical lien or claim 
of it, but only an interest that is matérial, and may be compromised 
or injuriously embarrassed by the court's decree in relation to the 
property, we need not décide in this case. But, where the auxiliary 
jurisdiction does fairly attach, those ordinary limitations which are 
imposed on original jurisdiction do not apply. Compton v. Railroad 
Co., 31 U, S. Àpp. 486; s. c, sub. nom. Compton t. Jesup, 15 0. G. A. 
397, 68 Fed. 263. 

The objection made to the jurisdiction of Blake's intervening pé- 
tition is that he being an assignée of the Fine Mountain Company, 
which is a corporation of Kentucky, and that corporation and other 
necessary and indispensable parties to the suit being likewise cor- 
porations and citizens of Kentucky, his pétition is subject to the 
prohibition of the act of August 13, 18,88 (25 Stat 433, c. 866, §1; 
1 Supp. Rev. St. 612), which forbids assignées to sue unless their 
assignors could hâve also sued, except where the instrument is made 
payable to beàrer and executed by a corporation. Wilson v. Knox 
Ce, 43 Fed. 481. It is argued that the instruments hère involved 
not being within this exception, and Elake not having, on his own 
showing, any lien, but only a claim that the Fine Mountain Company 
should be compelled to assign certain alleged liens to him in order 
that he may enforce them, the circuit court was without jurisdic- 
tion. It is also argued that new parties cannot be brought in by 
cross bill or by intervening pétition, and that any original bill would 
be defeated by this want of diversity of citizenship between Blake's 
assignor and thèse necessary défendants. The obvious answer, un- 
der the décision in Compton's Case, supra, is that whether the an- 
cillary juisdiction be invoked by original bill, by cross bill, or by 
intervening pétition, diversity of citizenship is not essential to its 
maintenance; and, as it then becomes a mère question of pleading or 
practice, if a pétition may be resorted to the parties will not be 
put to either original or cross bills to bring in new parties in cases 
of administration by receivers, the pétition serving every purpose 
if proper process shall bring them in. We need not hold that the 
act of congress we hâve cited is itself subject to the implied excep- 
tion in cases of the auxiliary jurisdiction we hâve mentioned, because, 
by its very terms, if the assignor might hâve prosecuted the suit in 
the fédéral court the assignée may. The Fine Mountain Company 
could hâve done this. It is true, the burden of Blake's complaint 
is that the Fine Mountain Company has violated its contract, and has 
not assigned the outstanding debts and liens to him, or, going fur- 
tlier back, that it has not acquired them by paying the money due to 
the original vendors holding thèse liens which were to be assigned 
to him under his contract. Thus it would seem as if neither held 
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a debt or lien to be enforced hère. But this is only apparent, so far 
as it concerns the question of jurisdiction. The property now in the 
hands of the receiver of the circuit court, if Blake's contention be 
sustained, could be appropriated to his debt against the improve- 
ment company, if the fund be large enough, by a process of succes- 
sive subrogations to liens that it is averred do exist somewhere, and 
are held by somebody who could be reached for any payment ordered 
in this case. He may be wrong in claiming any beneflt of them, but 
this does not defeat the jurisdiction to inquire whether he be right 
or wrong in malcing the claim. This claim to the beneflt of liens, 
real or imaginary, would be destroyed by the foreclosure sought in 
the original suit, of which the circuit court had confessedly jurisdic- 
tion, and can only be saved and enforced by proceedings ancillary to 
that suit; so that the case falls plainly within the principle of the 
Compton Case, supra, and the circuit court was justified in retaining 
the jurisdiction on that ground. 

Moreover, it may be suggested that if Blake does not directly at- 
tack the existence of the lien which is being foreclosed in the orig- 
inal suit, to which his intervening pétition is ancillary,— that is to 
say, the lien of the debenture bonds, — he objecta to its immédiate en- 
forcement, and claims a préférence over it. If he hâve only an ac- 
tion for damages for a breach of his contract against the Fine Moun- 
tain Company, the original holder of the bonds, and which is, as he 
contends, still the holder of them, and by a judgment at law could 
subject those bonds to the payment of his debt, or defeat their lien 
as against his own to be acquired through a judgment at law, he 
might come into the foreclosure suit, and ask to hâve it asserted and 
the property continued in the hands of the trustée until he could es- 
tablish his judgment and lien ; particularly where his claim for dam- 
ages arises out of the very contracts which produced the bonds and 
their lien. If, as between him and the improvement company, he 
has, as he claims to hâve, a debt against it and the Fine Mountain 
Company, and the latter has, by its own contracts with him and the 
improvement company, disabled itself from appropriating this prop- 
erty to the lien of the bonds, this attack upon the lien to be foreclosed 
surely may be made by becoming a party to the suit, and then pro- 
ceeding by cross bill or by intervening pétition or original bill, any 
of which would be ancillary to the original jurisdiction. It is true 
that Blake's intervening pétition is conflned to a theory of subroga- 
tion to previously existing liens, and does not seek to reach the as- 
sets otherwise, as by judgments at law against the improvement com- 
pany or the Fine Mountain Company, or both, nor by asking the cir- 
cuit court in equity to establish such légal rights by issues to a 
jury or référence to a master; but he has in that pétition a gênerai 
prayer for relief, and a pending original bill for rescission in the same 
court of equity, also with a gênerai prayer which was heard along 
with the original foreclosure suit and his intervening pétition there- 
in; and having this gênerai jurisdiction of the whole subject-matter, 
and ail the parties before it, there could be no difflculty in administer- 
ing whatever relief he would be entitled to under the circumstances 
of the case. In a suit for gênerai administration of a trust by fore- 
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closure of a mortgage, where the classification of liens and préféren- 
ces takes place, particularly in the cases of those commercial mort- 
gages of corporate property which are essential instnimentalities of 
corporate enterprises, the usual strictness of pleading is not required 
by those who corne in to assert their claims to the property, or for 
payment ont of it. Oftentimes claims may be proved and allowed 
before a master without technical pleading of any kind, and when 
once the suitor by pétition is in court, with proper parties, the court 
may and generally does grant whatever right or relief he may hâve, 
without that strictness of pleading which in other classes of litiga- 
tion might be required. If occasion arise for technical procédure, 
the court can order it, even to the trial of issues by a jury, if neces- 
sary or désirable. Therefore we may dismiss that severe scrutiny 
of the pleadings which bas been had in this case, and consider wheth- 
er Blake is entitled to any of the relief which he bas urged as due 
to him, on the facts as they appeared at the hearing of ail the cases 
together, — a procédure notably proper in this litigation, where the 
contracts themselves are so intima,tely interwoven and dépendent 
on each other. 

The chief impression made by the examination of this case is that 
the principal parties were engaged, without money, in enterprises 
especially spéculative in their character, requiring the use of large 
sums of ready money and time for that development which should 
bring remunerative returns for the capital invested. That capital 
was not forthcoming, in this instance, except as it should spring out 
of success in the contemplated sales of corporate crédit, so often the 
main, if not the only, basis of similar enterprises, some of which are 
successful, but many of which utterly fail, as this did, by the miscar- 
riage of the great expectations in that direction, at once involving 
interested parties in mutual incapacity to carry out their contracts 
with each other. When ready money was needed, resort was had 
to the use of lands in large quantity, — a use likewise spéculative in 
character, and requiring time to produce the money; and when thèse 
expectations again failed the parties sought to throw the blâme on 
each other, as excuses for nonperf ormance of prompt payments, which 
they knew could not be made if thèse failures should occur. What- 
ever grounds for the failure of thèse expectations may be found in a 
gênerai flnancial dépression and panic, primarily, they rest on the in- 
ability of the parties to meet their obligations incurred in the delu- 
sions of hopeful spéculation, which delusions appear abundantly by 
the proof in this case. It is just thèse hardships which a court of 
equity cannot relieve by rescinding contracts, or making new ones 
by construction, through the process of balancing blâme for nonper- 
formances, and going into paroi proof of other or différent inten- 
tions than those expressed in the contracts themselves, — intentions 
relating to failures not anticipated at the time the contracts were 
made, or not provided for by the terms of the agreements, as they 
would hâve been if the parties had not been improvident in neglect- 
ing such protection as was open to them against possible failure and 
change of conditions. The reasonableness of a contract, its fairness 
and justice, are to be determined as of the time when the parties en- 
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tered into it, and so of the intentions involved in the construction 
of their agreements, and none of thèse are to be influenced by the 
force of subséquent changes in erents or circumstances. Fry, Spec. 
Perf. p. 193, c. 6, It may be an improvident contract, but improvi- 
dence or inadequacy does not détermine a court of equity to rescind, 
or to decree against spécifie performance. Sugd. Vend. c. 5, § 3. 

"The question of the want of equality and fairness, and of the hardship 
of the contract, should, as a gênerai rule, be judged of in relation to the time 
of the contract, and not by subséquent events. We do not Intend to say that 
the court will never pay any attention to hardships produced by a change of 
circumstances, but certainly the gênerai rule is that a mere décline in values 
slnce the date of the contract is not to be regarded by the court in cases of 
thls nature." Lee v. Klrby, 104 Mass. 420, 428; Marble Co. v. Ripley, 10 Wall. 
339, 356. 

Thèse authorities are cited and quoted, as we quote them, with ap- 
proval, in Telegraph Co. v. Harrison, 145 U. S. 459, 472, 473, 12 Sup. 
Ot. 900. And again: 

"The légal effect of a transaction cannot be altered by the subséquent con- 
duct of the parties, and it makes no différence If that conduct be founded on 
a misappreheneion of the original légal efCect. A man who acts on a wrong 
construction of his own duties under a contract he has entered into does not 
thereby entitle himself, though the acts be done for the benefit of the other 
party, to hâve the contract performed by the other party accordlng to the same 
construction." Wald, Pol. Cont. 402. 

Nor does the fact that a party has not performed his contract even 
according to its légal efifect necessarily entitle the other party to re- 
scission, if either or both hâve partly performed, and circumstances 
of embarrassment hâve thereby arisen which make it impracticable 
to restore the status quo, — not merely in title or ownership, but like- 
wise in relative advantage and use of the thing restored, when the 
nature and exigencies of the business about which the contract was 
made are considered. Marble Co. v. Ripley, supra, where the court 
remarks "that one party to an executory contract partly executed has 
violated his engagements is generally no sufflcient reason for a decree 
by a court of equity, at the suit of the other party, that the contract 
shall be annulled." And at last neither the spécifie performance 
of a contract, nor its rescission, is a matter of absolute right, but is 
wholly within the discrétion of the court, not arbitrarily or capri- 
ciously exercised, but always with référence to the facts of that par- 
ticular case, and the established rules of équitable action. Hennessey 
V. Woolworth, 128 U. S. 438, 442, 9 Sup. Ot. 109; Delaine Co. v. 
James, 94 U. S. 207, 214; Kimball v. West, 15 Wall. 377; Eyre v. 
Potter, 15 How. 42; Grymes v. Sanders, 93 U. S. 55; Town of Spring- 
port V. Teutonia Sav. Bank, 75 N. Y. 397, 402; Story, Eq. Jur. §§ 393, 
394; Beach, Eq. Jur. §§ 566, 634; Id. § 551 et seq.; Wald, Pol. Cont. 
521 et seq. Some of thèse cases cited to illustrate this gênerai rule 
hâve more particular référence to points which appear in this case. 
In Eyre v. Potter, supra, the nonadmissibility of paroi testimony to 
vary, alter, or contradict a deed was urged, as hère it has been ; and, 
while the court does not direct attention to it especially, the proof 
was admitted and discussed, and guided the court in afiirming the 
decree, and was admitted, not only to enlighten the court in the 
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construction of the contract by the light of the circumstances then 
existing, but to enable it to adjudge of its fairness and freedom from 
inéquitable inflnnities, though net in any sensé to alter it. It was 
ruled tliat mère inadequacy ol considération does not establish either 
unfairness or fraudulent motives. In Kimball v. West, supra, it was 
ruled that, wbere one bas a covenant of warranty against defects of 
title, he must rely on tbat remedy, unless some loss bas been imposed 
by delay in perfecting title, and even tben, if thç injury is remédiai 
in damages, a court may refuse rescission. In Delaine Co, v. James, 
supra, to rescind a contract was beld to be an extraordinary power, 
not to be exercised except in a clear case proving tbe fraud, or other 
équitable foundation for the rescission. In Grymes v. Sanders, supra, 
it was said that: 

"A court of equlty Is always reluctant to rescind unless the parties can be 
put back In statu que. If this cannpt be done, It will give such relief only 
where the elearest and strongest eqùity demands it. Hère the appellant se- 
cured the money pald on the contract in entire good falth. He parted with it 
before he was aware of the clalip of the appellees, and cannot conveniently 
restore It. The Imperfect and abortlve exploration made by Bowman has in- 
jured the crédit of the property. Times hâve since changed. There Is less de- 
mand for such property, and It bas fallen largely In market value. Under the 
circumstances, the loss should not be borne by the appellant" 

It is upon such considérations as thèse that a court of equity pro- 
ceeds in exercising its discrétion whether it will rescind a contract, 
speoifically perform it, or leave the parties to such remédies as they 
may hâve at law for the breaches of their contract; this being the 
innate remedy aiforded by our law for ail breaches of contract, and 
deemed sufflcient, except where the peculiarities of the case permit 
an interférence by, or aid from, a court of equity. We shall hâve oc- 
casion to return to this case when we come to consider that restora- 
tion of the status quo which must précède a rescission of any cooq- 
tract, as applied to the facts of this case. 

Counsel on both sides cite and quote what has been said on the 
gênerai subject in 21 Am. & Eng. Eue. Law, 4Â. A gênerai exam- 
ination of the cases there grouped is impracticable, if not impossible, 
and we omit the task; but we may usefully call attention to a dis- 
tinction, to be noted in examining ail authorities, between that kind 
of voluntary rescission which the parties, or one of them, may elect 
to make for himself, and take the conséquences at law, and that kind 
which a court of equity compulsorily may enforce. They are not 
the same, though closely analogous. Of the former kind was the 
case of Ankeny v. Clark, 148 U. S. 345, 13 Sup. Ct. 617, cited for the 
appellant hère; and so was Norrington v. Wright, 115 U. S. 188, 6 
Sup. Ct. 12, also cited for him. And so, again, was Miller v. Phil- 
lips, 31 Pa. St. 218, and Lauman v. Young, 31 Pa. St. 306, from which 
quotations are made, that if there be no performance within the time 
stipulated the contract may be rescinded, and that a defective, 
worthless, and négligent performance is no performance at ail. This 
may be so both at law and equity, but because, acting upon it, the 
parties may voluntarily abandon or rescind the contract, and suo- 
cessfully sue or défend at law for nonperformance, it does not follow 
that a court of equity will also rescind for nonperformance. It often 
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will not, but leaves the parties severely alone with their légal remé- 
dies, as in Kimball v. West, supra, and hundreds of other cases, no 
doubt. If nonperformance does not always authorize a court of eq- 
uity to compel rescission, partial or worthless performance will not 
any more authorize it. Voluntary rescission and compulsory rescis- 
sion are two différent things, and one may hâve rights and remédies 
against one who wrongfully rescinds voluntarily, or refuses to per- 
form, that are not identical in principle or results with those to which 
he may be entitled when he wishes to enf orce a rescission unwillingly 
upon the adversary party. The broad distinction between that which 
a party to a contract may safely assume to do in abandoning or re- 
scinding it, and then either defending a suit for a breach or submit- 
ting to damages rather than perform it, and the right to demand 
rescission in a court of equity, should not be overlooked, or there 
may be a confusion of principles governing the rights of the parties 
in the two classes of cases. The case of Kentucky Kiver Nav. Co. 
V. Com., 13 Bush, 435, unlike thèse last, was indeed a case of rescis- 
sion in equity, where the remedy was properly applied, not because 
the Company was insolvent, and damages at law could not be col- 
lected, lius resulting in a right of rescission, since spécifie perform- 
ance was impossible, as urged by counsel, but because, in the nature 
of the covenant itself, actual, physical performance was the only 
substantial interest the commonwealth could hâve had in the lease, 
and irremedial mischief would resuit from either imperfect or non 
performance. It was the covenant of a lessee to repair dams, and 
otherwise make navigation improvements, so as to produce a con- 
tinuons navigation; and manlfestly, as the court says, no damages 
at law could be adéquate. Nothing less than the doing of the work 
could suffice, and the company, being insolvent, could not do it. 
But the court does not hold that, if money damages would hâve com- 
pensated, the insolvency of the party breaking the contract would 
hâve been a ground of rescission, but quite the contrary. We do not 
say that insolvency, or inability to respond in damages, is not to be 
considered, along with ail the other facts, in determining the ques- 
tion of rescission, but only that there is not an absolute right of re- 
scissîon because of it, where an action at law is the proper légal rem- 
edy for redress, as upon a covenant of warranty against defects of 
title in the sale of real estate. Nor is the violation by a trustée of 
the requirements of his trust, or a partial and preferential adminis- 
tration of them, a ground for rescission, when there is such abundant 
redress by proceedings to remove him, or to control his action by in- 
junction or decree, adjusting his accounts in the settlements that 
may be required of him according to the demands of the trust and 
the légal rights of ail tlie parties. 

In the application of thèse principles of law, and in the view we 
hâve taken of this case, it is not necessary to foUow in détail the 
elaborate completeness of the arguments that hâve been.made with 
such fullness of treatment by counsel on both sides. As was well 
remarked by the learned judge who tried the case at the circuit, 
there can be no disagreement with counsel as to most of their prop- 
ositions of law as to the right of sureties or others to be subrogated 
v.76F.no.6— 41 
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to the liens of creditors wliose debts they hâve paid. But the difQ- 
culty here which demanda so mucli argument arises, not only out of 
the fact that the debts hâve not been paid, but also out of the im- 
possibility, without perversion, of adjusting thèse familiar doctrines 
of equity to the attitude Blake has assumed by the very contract he 
made during the transactions involved in the litigation, whether we 
look at them as applying to his demand for a rescission, or that for 
a spécifie performance of them according to his construction of the 
contracte. Both sides rightiy contend that ail thèse contracts must 
be construed together, they are so interwoven with each other into 
one whole scheme of opérations, in which the parties were ail en- 
gagea. There are fifteen of them, as we count them in the record. 
They change with kaleidoscopic rapidity in their présentation of dif- 
fering designs for raising the ready money so much needed, or sub- 
stituting corporate crédit for it, or the use of large quantities of land 
in lieu of it, but they never change in the one certain feature of the 
whole scheme, that the debenture bonds should hâve a paramount 
lien for their payment ; and yet the formidable struggle Blake makes 
in this record wholly dépends upon displacing that preferential lien 
of the bonds, and substituting a préférence for himself not speciflc- 
ally provided for by the contracts, as it might and should hâve been 
if that were the intention, but by a process of artificial subrogation 
to the liens of the original vendors of the Kentucky lands, — ^not di- 
rectly, but by a kind of process of tacking one subrogation to an- 
other, the Fine Mountain Company being first subrogated to that lien 
of the original vendors which was held by them to secure the Fine 
Mountain Company's own notes for the original purchase money, 
the "assumed liabilities" of the improvement company, and then the 
subrogation of Blake to the right of subrogation of the Fine Moun- 
tain Company, — and ail this in respect of the most fragile of ail 
liens known to a court of equity, one most easily displaced, and never 
existing except by the clearest implication of the intention of the 
party that it should stand as a security for purchase money yet un- 
paid : the naked, équitable, vendor's implied lien for purchase money. 
Besides this, there is claimed a kind of subsidiary subrogation, but 
more directly, to the lien of the Fine Mountain Company for the 
"unpaid balance" which constituted a part of the considération of the 
purchase of the lands by the improvement company. And this is 
the same implied vendor's lien, never arising for unliquidated or un- 
certain demands, or for breaches of covenants, nor where it is clearly 
manifest that it shall not exist, which is always defeated, presum- 
ably, by the payment of the money, or the receipt of some other thing 
taken in lieu of money; is never transmitted to another, except upon 
the most imperative demand of équitable justice, as where one who 
actually pays is compelled to pay another's debt in behalf of the 
original purchaser, and may be then substituted to the lien of the 
original yendor as against that purchaser whose debt he has been 
compelled to pay, which is generally lest bytaking other security, 
or by a clear manifestation of nonreliance, and is largely a persoual 
privilège of the vendor, and not assignable. Jones, Liens, §§ 1061, 
1064, 1071, 1073, et seq. 
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But we are relieved somewliat from going into this class of ques- 
tions, so suggestive hère of application to the peculiarities of this 
case, since the contention of Blake may be conceded, — though it is 
doubtfui if the authorities cited go so far, — that in Kentucky a ven- 
dor's lien has greater strength than that which this gênerai law 
gives it, and is in ail respects as if the lien had been reserved in the 
deed, or has the same force as a mortgage for the purchase money. 
St. Ky. 1894, § 2358. Yet Blake is, with that concession, in no 
better attitude to displace the lien of the debenture bonds, for the 
simple reason that the contracts, by their terms and necessary impli- 
cations, preclude any such displacement. It would hâve been a 
senseless thing for the Plne Mountain Company to hâve made a mort- 
gage on the Kentucky lands to secure the performance of its part 
of the contract made with Blake, construing the contract as he now, 
in the changed condition of affairs, construes it. Why should it 
hâve done so, and what could it hâve gained by it? The Minneap- 
olis lands having been appropriated by Blake, as its paymaster, to 
the payment of the improvement company's "assumed liabilities" 
to the Fine Mountain Company, as its creditor, to hâve surrendered 
its own holdings of the debenture bonds as a prier lien, and given 
a preferential lien on the Kentucky lands to Blake to reimburse him 
for thèse same debts, would hâve been a mère shifting of its cred- 
itors, and to dévote the whole of its land holdings to secure only 
those debts, leaving for itself nothing else as a considération for its 
sell-out to the improvement company, except a blind confidence that 
the improvement company would so manage the enterprise of de- 
velopment that the bonds and the debts would both be paid, and that 
the spéculation would turn out successfully, and not disastrously. This 
confidence was more naturally and properly Blake's than that of the 
Fine Mountain Company. Being substantially the sole owner of 
the stock of the improvement company, he might hâve had justifica- 
tion for such reliance on its capabilities, or on his own as the owner 
and manager; but it is not one that a court of equity will impose 
unwillingly on the other contracting party, whose dealings imply, 
from the simple existence of this contract with Blake, and the very 
nature of it, that it did not hâve that confidence in the new company 
doing better than itself had done. Securities like thèse are made 
to assure against possible f allures, and not to assure reckless con- 
fidence in others; and looking to such a possible f allure as an induce- 
ment to taking the securities, — a failure that has come and -has 
caused this litigation, — and to this anticipation as one by which the 
contracts may be construed, and they plainly imply, on the face of 
them, that there was no intention to give Blake any such security for 
his confidence in his own company as that which he now seeks to 
dig out of them, but rather to provide against possible losses that 
hâve been realized. In other words, the sale of its entire property 
was made for its own benefit; and it must be taken to be dealing with 
that in view, and not for the benefit of Blake, who at the time the de- 
bentures were provided for was unknown to the transaction, and who 
afterwards came in, not, as has been argued, as one seeking and 
willing to relieve the Fine Mountain Company of its embarrassments, 
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and occupying the place of a purchaser from it for that pnrpose, but 
as a paymaster of his own company, which had purchased the prop- 
erty. It is clearly obrious, therefore, that a court of equity will not 
disturb such contracts, and by implication impose stipulations which 
it would hâve been unwise or foolish for the party to make, exempt 
upon the most imperative compulsion of considération for incon- 
testable facts and circumstances, that leave no room for a doubt of an 
intention to be so bound. And hère it may be further remarked that 
we know, as we know other habits of men in business and commercial 
intercourse, that in such enterprises as this the i«jst care of those en- 
gaged is to provide for the bonds to be floated on the maxket every 
gnaranty of priority and security of lien that it is possible to create, 
and ail such contracts should be sustained, to that end. Hère the 
very use of the word "debenture" implies this, and it is generally 
sought to so name or designate or describe and stamp the bonds 
with some such catchword as shall attractively indicate their priority 
and security. Again, the lien of thèse bonds is the only lien placed 
speciflcally on the Kentucky lands, either by the original mémoran- 
dum of agreement of June 13, 1891, the confirmatory agreement of 
June 27, 1891, the modifying contract of January 6, 1892, or that of 
January 25, 1892, or the deed of February 1, 1892, and, more than 
ail, the ultimately binding and speaking mortgage itself," in which 
ail thèse contracts were concentrated, — that instrument which closed 
ail negotiations on this subject, and within which the rights of the 
parties must be confined. Except — and this exception is of itself 
conclusive against any thought then existing that any other lien 
could displace that of the bonds — that in the modifled contracts pre- 
ceding the mortgage of the Kentucky lands to secure the bonds, and 
in the mortgage itself, there was provided for thèse very "assumed 
liabilities,'' a spécial lien by mortgage on certain designated parts 
of the property, at the option of the improvement company, namely, 
on the "Moss farm" and the "town property," which mortgage was to 
be, if esecuted, a lien "prier to the lien created by this deed of trust," 
as expressed in the mortgage, and "which shall be a first lien upon 
the property," as expressed in the mémorandum agreements preced- 
ing it. Although this was never carried out, the existence of the 
provision shows there was in mind an intention to make the bonds 
always paramount, unless especial liens were provided otherwise. 
Besides, the intention is positively shown by the extrême care exhib- 
ited in providing against this possible diminution of the quantum of 
security for the bonds, by substituting another and additional se- 
curity for them by a.deposit of the stock subscriptions of approved 
solvency; and, more than ail this, the bonds were further secured at 
one time, in thèse contracts, by a provision that, "to secure the pay- 
ment and hasten the rédemption of the said debenture bonds," ail 
the other assets which had been sold should constitute a trust fund 
in aid of the mortgage on the Kentucky lands, which was to be and 
is exclusively to secure the bonds. Nor is this yet àll of this kind of 
evidential circumstance. By ail the terms of thèse agreements, one 
and ail, it can be seen that the central force in the whole scheme, so 
far as the Pine Mountain Company was dealing for itself, was ex- 
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ercised for the protection of thèse bonds. The varions modifications 
of the stipulations of the contracts from time to time, the réduction 
in the amount of the bonds, everything shows conclusively this one 
fact, — the bonds were to be secured above everything else. 

Now, to us, it is inconceivable how Blalœ and his légal advisers, 
when they came to thus study thèse contracts, and saw how exclu- 
sively the lien on the lands was made for the beneflt of the bonds, 
and how everything had been centralized for their protection, could 
for one moment imagine that they migbt safely rely on this process 
of building one subrogation on another to reach a prier vendor's 
lien, or how they could conceive that they might safely treat the 
bonds as a payment pro tanto of that much of the original purchase 
mqney, or else as secured to be paid by the trust deed, and therefore 
not entitled to any equivalency of vendor's lien, and the other part 
as not paid, and therefore entitled to a vendor's lien, thus establish- 
ing an indépendant and supplementary vendor's lien as a préférence 
over the bonds for the "assumed liabilities," and then going back, 
if this failed, to the initiatory lien of the original vendors to the Fine 
Mountain Company. We say, if they had any such intention as this, 
it should hâve been expressed in the contract, and, not being so ex- 
pressed, the absence of it is conclusive as a manifestation that the 
parties never contracted in view of any reliance on such a lien, — a 
manifestation always fatal to any claim of the vendor's lien. They 
were expressing their agreements in writing with great particularity, 
and as the vendor's lien is, at last, only substituting an agreement 
by implication for one existing, but omitted from the writing, if 
the facts show there was a manifest intention not to make such an 
agreement it is never implied and foreed upon the parties. We 
quite agrée with counsel for the appellees that this whole concep- 
tion of subrogation is an afterthought born of the losses and misfor- 
tunes which bear heavily on one who has made an improvident con- 
tract, as it turns out, but against which, we hâve shown, equity can- 
not relieve. As was said in Grymes v. Sanders, supra, those losses 
growing out of a change of times and fall in values should not, on 
the circumstances of this case, fall on the appellees. They possibly 
were selling out in view of the fact that they anticipated such chan- 
ges, and the improvement company and Blake were buying because 
they had more courage to meet or confidence to sustain the prospects 
of the future. In the nature of the circumstances surrounding the 
contracts, Blake assumed thèse losses. 

Nor is there wanting circumstantial évidence, to be found in the 
provisions of the contract Blake himself made, of an absence of any 
reliance upon, if not a prohibition of, such a subrogation, in Blake's 
favor. The interest coupons he was to pay, and which were indeed 
a lien in his hands, as part of the debenture bonds, were to be can- 
celed before delivery to him. Why? Because they were to be de- 
livered to him, like the rest, only as vouchers of his payments in 
behalf of his company, of which he had become almost the sole own- 
er, to be used in settlement with that company, but to be canceled 
because, as to the Fine Mountain Company and the holders of bonds, 
they had been paid; Blake being, as to that company, a paymaster, 
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not a purçhaser, and should therefore no longer share in the lien. 
This is as fully indicative of tlie transaction and tnie relation of the 
parties as anything could well be. Again, the note for $90,800 was 
aiso considered, in the same sensé, as paid with the Minneapolis 
lands, and no longer in any wise alive as a lien, if it ever could hâve 
been a vendor's lien, which is doubtful, on the peculiarities of this 
case; for it was to be deposited with the Louisville Trust Company 
in trust "to abide the payment of the bonded debt," etc. This is un- 
usual language, but the whole of the second paragraph of the con- 
tract of August 10, 1892, is dcYCted to a careful safeguarding against 
any use of this note by Blake to deplete the resources of the improve- 
ment company until the bonds should be paid. He was to hare title 
to the note, and the Fine Mountain Company was to do nothing to 
render it invalid, but ail "withoùt recourse" on that company. In 
respect of this scheme, why should the "assumed liabilities" hâve 
any other force in the hands of Blake than the coupons and note 
had? And the very next paragraph fully explains that, with the 
same purpose, the other obligations were, "without recourse," to be 
assigned to Blake with ail necessary and proper indorsements, "ail 
of which are to be valid and binding as against said last-named cor- 
poration, and said second party shall be fully empowered to collect, 
adjust, or secure for and upon his own account said claims, and ail 
thereof, of and from said Southern Land-Improvement Company." 
Could language be plainer than this to show that Blake was to be 
paymaster, and to hâve thèse papers as vouchers to establish his 
claim to be reimbursed and repaid by the improvement company ail 
that he had paid on thèse debts, and only for that purpose were they 
to be assigned to him "without recourse" on the Fine Mountain Com- 
pany? It would be the most effectuai "recourse" now to appropri- 
ate the Kentucky lands of the Fine Mountain Company sold by this 
very "deal," as it is called in argument, to the uses of Blake by this 
subrogation process. It would be, indeed, to "rescind" this con- 
tract, and substitute one by which the Fine Mountain Company would 
be selling the lands for substantially nothing, if the prior lien of the 
bonds is to be displaced. It is a somewhat ingenious method of 
shifting ail the loss of the spéculation on the original owner, who 
had sold out, or forcing the Fine Mountain Company to pay the debts 
of the improvement company, in place of Blake, who had promised 
to pay them. Hère, in this paragraph 3 of the contract of August 
10, 1892, was the place for the parties to provide a lien on the Ken- 
tucky lands, by subrogation or otherwise, if any were intended, to 
enable Blake to do that thing. 

There is some plausibility in the argument made for Blake that 
the "recourse" provided against by the above clause was that Per- 
sonal recourse usually meant when commercial paper is assigned or 
indorsed with that phrase overwritten, but it has a larger meaning 
hère, obviously. This was not the bare indorsement without re- 
course, in ordinary business, of current notes, due or past due, but a 
stupendous transaction, of a complicated nature, involving mort- 
gages, liens, trusts, and what not, for vast quantifies of lands and 
other assets; and "without recourse," must.be held, in that associa- 
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tion, to mean without any kind of liability whatever, direct or in- 
direct, Personal or by liens on property. No kind of recourse was 
reserved among the stipulations, and none can be inserted in them. 
The whole contract secured, among other things, a clear release of 
the Pine Mountain Company, and ail its property, debenture bonds 
and ail, from any lurther liability on thèse old debts, procured, as 
the release was, by a sale of its property, this part of the considéra- 
tion being taken in Blake's lands in Minnesota. The Pine Moun- 
tain Company was to pay the debts, "within thirty days," which 
Blake's company had, under previous contracts, bound itself to pay; 
but, being unable to comply with this requirement, Blake paid what 
was believed to be an equivalency in lands, and the very nature of 
the transaction demanded this broad release. Blake's fulâllment of 
the improvement eompany's obligation to assume thèse debts neces- 
sarily released the Pine Mountain Company from them, or it had no 
benefit of the transaction ; and the f allacy of Blake is in now taking 
for granted that he is, by this proceeding, pursuing the improvement 
company and its property for reimbursement, when in fact, if he can 
displace the lien of the bonds, and substitute one for himself, he is 
compelling the Pine Mountain Company to reimburse him, and this 
without any considération whatever; for in efifect he thereby receives 
back the value of the Minnesota lands which he appropriated to pay 
his eompany's debts, and thus saves himself from that loss by throw- 
ing it on the Pine Mountain Company. 

Also it is argued, on the maxim, "Expressio unius exclusio alterius," 
that the caref ul provisions of this contract to exclude any lien for cou- 
pons paid by Blake, and that the |90,800 note should "abide" the pay- 
ment of the bonds, imply that ail the other things to be assigned to 
Blake were to be assigned with liens through subrogation, as against 
the bonds. But thèse were assigned "without recourse" like the 
others, and the whole séries of contracts shows that the "assumed lia- 
bilities" stood upon the same footing, that there are no necessary dis- 
tinctions between them, and that those made by Blake are forced to 
meet the exigencies of his case. The $90,800 stood on a somewhat 
différent footing than the coupons, and, being originally a part of the 
considération for the salé of the Kentucky lands, it was supposed that, 
unless it was postponed to the bonds by spécial stipulation, Blake 
might try to use it to the détriment of their security, as he is now try- 
ing to use the "assumed liabilities," it not occurring to the Pine Moun- 
tain people that he could so attempt to use thèse last. Undoubtedly, 
by this contract of August 10, 1892, the Pine Mountain Company was 
under an obligation to speedily pay the $100,000 of "assumed liabili- 
ties," get them ont of the way of Blake's Southern Land-Improvement 
Company, and deliver them to him "without recourse"; and if after 
the 30 days expired he had filed a bill promptly, to rescind the con- 
tract, there might hâve been better grounds for this équitable relief, 
not because assignments of the claims with liens which could hâve 
been made available had not been made, for he had no such liens, but 
because the $100,000 had not been paid to release the pressure of the 
"assumed liabilities" on the improvement company in the hands of 
clamorous creditors, and place them in the friendly and indulgent 
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haudB of that company's more confident and courageous paymaster 
and substantial owner. But he did not do so. Out of an abondant 
confidence in his ability to manage this enterprise suceessfuUy, h.e 
wished to hold onto the advantage of using his Minnesota lands as the 
équivalent of this |100,000 o.f "assumed liabilities," and to the other 
considérations of stocks and stock notes which he would get; and 
therefore, instead of demanding compliance, as he might hâve done, 
with the contract of August 10, he entered into the subséquent and 
modifying contract of October 25, 1892, by which he disabled himself 
f rom asking that relief. Whether the Pine Mountain Compaiiy had 
any excuse, in Blake's own conduct, in dealing with his assumed right 
to place a mortgage for $20,000 on the Minnesota lands, reserved in 
that behalf, or not, or whether its failure to pay arose from sheer in- 
ability to comply, which is more probable, on the proof, Blake by that 
subséquent contract excused its noncompliance by substituting an- 
other.mode of acoomplishing the purpose of paying the outstanding 
debts of the improvement company with his Minnesota lands. It is 
immaterial just hère whether he released the Pine Mountain Company 
from its obligation to pay the $100,000 by taking up the debts or not. 
He forgave the obligation to do this in 30 days, and set about doing 
it by a trustée taking the matter in hand; and, whether rightfully or 
wrongfully, that trustée having assumed to advance money in aid of 
the trust, there is no longer any hope of rescission without a pre- 
liminary return of those advances. To what extent the trustée has 
doue this is immaterial, since it has made advances to some extent; 
and there is now raging in this record a complicated controversy with 
that trustée, not only concerning the advances, but also as to its ad- 
ministration of the trust. The trust has been ail the time in process 
of exécution, and, whatever may be the rights of Blake in compelling 
the trustée to conform its administration to his just and équitable 
claims upon it, the very existence of the trust, and its partial or it 
may be imperfect administration, make a rescission of thèse con- 
tracts, in the view a court of equity takes of rescission, a simple im- 
possibility, because it is impossible to undo what has been done, and 
restore the status quo. The process suggested in argument, of set- 
tling up the trustee's accounts by flrst denying its lien for advances, 
and strictly holding it to crédits for that which has been strictly ap- 
plied under the trust, may do in adjustirbg its accounts, and compelling 
it to do that which is right; but the necessity of doing this in itself 
complicates and delays the restoration of the status quo in such a 
fasMon that the discrétion to which we hâve adverted should refuse 
rescission as a remedy to Blake, because that condition must of itself 
be an end of his demand for that relief. 

We think it quite clear that, in drafting the deed of trust to the 
Grermania Company, Blake was overreached by subordinating his in- 
terest to others involved, and that it was unfair to him, but it was, 
except as a complication, comparatively harmless; for a court of 
equity, without reforming the instrument at ail, would compel the 
trust to be conformed to the purposes of its création, as expressed in 
Blake's contracts of August 10 and October 25, 1892, and besides the 
decree below has so reformed it. H^nce the overreaching in this 
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respect can be no ground for a rescission of ail the contraets. Nor is 
this ail. Blake bas so interlaced himself with this whole séries of 15 
contraets that rescission could only take place by annulling each and 
every one of them, from that of June 13, 1891, between the Pine 
Mountain Company and Southern Land Company, to the very end, as 
f ound in that of November 7, 1892, creating this trust to the Germania 
Company. It is idle to think of such a rescission, and yet one has 
only to read the séries of contraets to see that it would be inéquitable 
to undertake rescission without restoring the status quo as it existed 
prior to June 13, 1891. The Pine Mountain Company should hâve 
back its property as it then was; Blake should hâve his proi)erty as it 
was August 10, 1892; the Southern Improvement Company should 
hâve its status restored by a return of its stock and money paid out ; 
and without ail this there can be no rescission. But while this con- 
tract of October 25, 1892, and what was donc under it, bave made im- 
possible such a restoration to each of his own as would justify rescis- 
sion, it has not, in any sensé, disturbed by its stipulations that inexo- 
rable privilège of priority of lien for the debenture bonds to which we 
hâve referred as being established and fully recognized by ail the pre- 
ceding contraets. Neither in the changed scheme of paying the out- 
standing obligations of the improvement company with the Minnesota 
lands, by placing them in the ha»ds of a trustée for that purpose, in- 
stead of a direct transfer of them to the Pine Mountain Company, with 
a requirement that that company should almost immediately pay the 
debts,nor in any other part of the contract,can we flnd the least indica- 
tion of any désire or intention of altering the contraets in that respect. 
On the contrary, it is in harmony with the contract of August lOth 
preceding, in ail the indications we hâve mentioned, except that one 
phrase is a little stronger than before; for, when treating of an as- 
signment of certain of the notes already taken up by the Pine Moun- 
tain Company, it says, "Each of said notes is assigned to J. D. Blake 
by said Pine Mountain Company without any recourse on it for any 
purpose whatever," which is a confirmation of our interprétation of 
the extent of the phrase "without recourse" in the former contract 

Heretofore we bave treated the construction of thèse contraets in 
respect of this assumed right of Blake to a subrogation without re- 
gard to that perhaps more satisfactory ground npon which the leam- 
ed judge at the circuit denied it, — that of the gênerai warranty of 
the deeds conveying the Kentucky lands to the trust company. That 
view is equally as conclusive, but, if it were not, we should hâve af- 
firmed the judgment for the reasons we hâve stated. Not only does 
the improvement company warrant against ail defects of title to the 
trust company, in a deed made exclusively to secure the debenture 
bonds, but the Pine Mountain Company, in conveying the lands to 
the improvement company, had done the same thing with this view, 
and in aid of the trust deed, which was so exclusively to secure the 
bonds; and, as against thèse warranties, it would be utterly impos- 
sible for the Pine Mountain Company to claim a lien in préférence 
to the bonds, whatever it might do if it had been compelled, under 
other circumstances, to pay the lien claims which the improvement 
company had assumed. For the reasons we hâve stated, the par- 
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tiés must be held to hâve thus secured the bonds against ail hazard 
by the warraûties of a trust deed having no other object than their 
paramount security, this being the only légal effect of the récitals 
in the technieal deeds, and fully sustained by the récitals of the pre- 
vious mémorandum contracts leading up to the deeds, which cornes 
to the same thing we hâve said before, — that a vendor's lien is never 
implied against warranties in any case where the circumstances 
show that the existence of such a lien could not hâve intended, and 
would be in antagonism to the manifested intention to clear the title 
of such impediments. The reasoning of the learned judge in the 
opinion which cornes up with the record is conclusive on this sub- 
ject, and we need not repeat it hère. Along with the warranty 
in the mortgage for securing the bonds is a full référence to the pre- 
vious deed of the Fine Mountain Company and the other contracts; 
the part of the original purchase money embodied in the bonds is 
segregated and secured by the lien of the mortgage, and not any other 
part of thé considération is mentioned as secured, and no other part 
was attempted to be secured in any speciûc way; additional security 
for the bonds is given by a certain pledging of the net proceeds of 
sales of stock; a certain optional mortgage on particular portions 
of the property, which shall be prier to the lien for the bonds, is 
provided for the assumed liabilities; a still further provision is 
made for the bonds by applying 25 per cent, of the net proceeds of 
sales of stock; and at last a further optional sale of town lots may 
be made for improving property, if the Fine Mountain Company "does 
not think the security for the payment of its bonds is thereby impair- 
ed." Now, in the face of thèse concurrent deeds and contracts of 
February 1, 1892, thèse warranties must hâve been intended, in the 
hands of the parties themselvés, to cover absolutely ail defects of 
title, — as well the original vendors' liens as others, — ^for this pro- 
tection to the bonds was manifestly a part of the scheme. Nor is 
it the least against this position that in the preceding contract of 
June 27, 1891, the vendors' liens were expressly excepted from the 
promised gênerai warranty of the property to be conveyed. Of 
course, the Fine Mountain Company did not intend to warrant against 
those liens known to exist, and which the grantee, the improvement 
company, agreed to remove in exonération of the bonds; and of course, 
if the grantee failed in that obligation, and the grantor should pay 
the lien debts for the purchase money, it would hâve a right of sub- 
rogation to that vendor's lien, as against the grantee. But non 
constat that this lien, in the grantor's hands, would be prior to the 
lien of the bonds, which both grantor and grantee had provided should 
be prior to ail else, as we hâve shown. As long as thèse vendor's 
liens were outstanding in the hands of the original vendors, it was 
not within the power of the contracting parties to subordinate them 
to the lien provided for the bonds; but the moment they come into 
the hands of the Fine Mountain Company that subordination takes 
place necessarily, by implication, as much as if the contracts had 
said* in plain words, "and if the Fine Mountain Company shall pay 
any of the liabilities assumed by the improvement company, as part 
of the purchase money, the liens attached thereto shall be subordinate 
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to the lien hereby created in favor of the debenture bonds aforesaid," 
And as to the other considération of purcliase money, not included 
in the bonds, the "assumed liabilities," and the rest, for the very 
same reasons precisely, whether under the Kentucky statute or the 
gênerai law, if the Fine Mountain Company can be held to hâve any 
vendor's lien it is subordinate to the contract lien expressly given 
for the bonds by the selfsame contracts, as plainly as if the deeds 
had said, "And any vendor's lien existing hereby in favor of the 
Fine Mountain Company for any of the purchase money hereof shall 
be subordinate to the paramount lien herein provided for the deben- 
ture bonds aforesaid." That is what was uitended, and is what the 
deeds do say, by the warranties, and by the numerous provisions in- 
dicating that purpose. When Blake came into the scheme thèse 
contracts had already been executed so far that the bonds had been 
issued and distributed to the stockholders, and he entered with full 
knowledge of ail the facts. The most favorable attitude for him 
would be that of a purchaser of the claims f rom the original vendors, 
as if they had taken the Minnesota lands directly in payment, and 
assigned the debts to him, in which case he could not claim subroga- 
tion, because his improvement eompany had agsumed to pay them, 
and he was, in equity, on no higher ground in relation to the lien 
of the debenture bonds ; he being, on the facts hère, substantially the 
locum tenens of that eompany. But, by his contracts and the scheme 
employed, he was in a far less favorable attitude than this. The 
whole stupendous superstructure which has been constructed in this 
case, and by the argument of it for his relief, rests upon the de- 
fective foundation of an assumption that a vendor's lien, because it 
is a vendor's lien, is first in point of time, any and every where, as 
against any and every thing. Possibly this might be so, in the hands 
of an original vendor, and in the first instance ; but the parties may 
contract about it, and often do, utterly destroying it, sometimes un- 
wittingly perhaps, or, by providing for préférences over it, may re- 
place it in any scale of liens which may be devised according to their 
will, and the holding of it by the equity of subrogation is always 
subject to any paramount equity which thus appears to hâve been 
set above it. This view of the case practically disposes of ail the 
questions in it. 

We hâve not adhered, as was done in the argument, to the distinc- 
tion between the bill for rescission and the intervening pétition, be- 
cause either is defeated upon this considération of the nonexistence 
of any vendor's lien paramount to the bonds, except in the hands of 
the original vendors to the Fine Mountain Company. Ail the com- 
plaints of nonperformance by the Fine Mountain Company, lu'ged as 
reasons for rescission, are the same substantially as those set up as 
grounds for the relief asked by the intervening pétition, which it 
is difificult to classify, unless it may be called an application for spé- 
cifie performance, which it is not. Frey, Spec. Ferf. § 21 et seq. 
It prays that the Fine Mountain Company "shall pay to the holders 
thereof the said several lien claims, and other claims above mention- 
ed, and assign and transfer the same to petitioner, and that the 
said several lien claims shall be adjudged in the hands of your peti- 
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tioner as having a lien prier and superior to that of thé Lonisville 
Trust Company, and that the lands covered by said liens, respectirely, 
shall be sold for the payment of the amount due on account of said 
claims, so as to be assigned and transferred to your petitioner," and 
for gênerai relief. It is called in one of the briefs "défenses and 
set-offs against the foreclosure" of the mortgage, and in another "the 
contention that about $100,000 of claims purchased, etc., should 
be assigned to him, foreclosed, and declared prior to the |500,000 
mortgage, etc." And hère again the fallacy of the whole conten- 
tion appears in the use of the word "purchased." Blake did not 
buy thèse claims, but paid them. In the "suggestions as to the 
decree," concluding one of the briefs, it is suggested — First, that the 
foreclosure of the bond mortgage should be delayed; secondly, that 
the viarious défenses and set-offs should not only be applied to re- 
ducing the bonded debt to be foreclosed, but primarily to the pay- 
ment of the installment of interest, for the forfeiture of which the 
déclaration of maturity of the whole debt was made, wherefore we 
infer that it is contended that the right of foreclosure now would 
be thereby defeated; thirdly, that the wrongful conduct of the Pine 
Mountain Company in référence to the Appalachian lease should be 
held to hâve excused the payment of interest, and theref ore the 
bonds hâve not been matured; and, lastly, that the improvement 
Company should be given a reasonably time to maiie another lease, 
and "save its property from being absorbed by the Pine Mountain 
Company." Whatever thèse suggestions, and the pleadings on 
which they are based, may be technically denominated, under the 
rules of pleading, or as descriptive of the équitable nature of the re- 
lief sought, they are not those of spécifie performance; but, regard- 
less of any considérations of technical defects, they ail dépend on 
an assumed priority of lien, which does not exist, and cannot be 
made available for ail thèse formidable purposes. As we bave be- 
fore pointed out, Blake has so identifled himself with the improve- 
ment Company as its owner and paymaster, and his contracts are so 
interwoven and inseparably connected with those of the improvement 
Company, that it is impossible for a court of equity to speciflcally per- 
form any one, or on any one side, without decreeing spécifie perform- 
ance of ail of them on ail sides, and the first thing to order in this 
direction, and on the suggested Unes of decree, would be that the 
improvement Company should perform its existing obligation to pay 
the purchase money, which would relieve ail the rest. Its insolvency 
is a misfortune, no doubt, but there is no équitable reason in this 
record for imposing that misfortune on the Pine Mountain Com- 
pany by the process suggested, instead of leaving it with Blake, 
who voluntarily assumed the risk of that misfortune. The claim of 
set-ofif stands on no better ground, and to call the proposed perform- 
ance by that name does not render it any more available in a court 
of equity. If Blake had recovered a judgment at law for his dam- 
ages for the alleged breaches of thèse contracts, and had exécution 
with a nulla bona retum, and the Pine Mountain Company had still 
the bonds in its exchequer, he might possibly reach them and their 
lien as assets of the company to pay its debts, but that relief is im- 
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possible hère. If he could procure such a judginent, even through 
thèse proceedings in equity, and were entitled to it, when the fact 
is known that he never came into the enterprise uatil the bonds 
had been distributed to the stockholders, it would be an end of that 
relief, whether they are to be treated as innocent purchasers or net, 
for they are not parties to this litigation. He being a subséquent 
créditer, unless he can reach back and tie to the original creditors, 
— which he cannot do until at least their debts are paid by somebody, 
— we cannot see that he can complain of that distribution. 

The complaint about the Appalachian lease is that the Pine 
Mountain Company would not consent that the improvement Com- 
pany should eut the timber for sale on the market to put it in funds 
to comply with its obligations under the lease to extend the railroad. 
The necessity for so raising money shows the desperate straits to 
which afEairs had corne, and the Pine Mountain Company might flnd 
justification for calling this a dangerous waste and impairment of 
security for the bonds. Whatever wrong there was, however, can- 
not be redressed in this proceeding. Ail we can rule about it is that 
it is not a ground for a rescission of the contract, nor a set-off, in the 
présent attitude of the case. 

Another cause of complaint in the case by Blake, in aid of his 
demand for rescission or set-off, is that the trust to the Germania 
Trust Company was not drawn according to the mémorandum agree- 
ment for that trust contained in the Blake contract. We hâve al- 
ready pointed out that this is not a ground for rescission. The de- 
cree of the circuit court has conformed the stipulations of the trust 
deed to the Blake contracta, and without that it is so obviously a 
right to hâve the trust administefed according to the Blake con- 
tracts, as between the parties, that the trustée, in settling its ac- 
counts, would be compelled to conform its dealings to the Blake 
requirements without such correction, though it is well enough to 
make them. But this demand goes further, and it is denied that the 
trustée company had any right to advance money to the Pine Moun- 
tain Company to pay any debt Blake had not assumed to pay, or 
rather had not, by his contract, directed the trustée to pay out of 
the proceeds of the land ; and this is undoubtedly true, and haa been 
so, in effect, decided by the decree below, as we understand it. The 
further complaint under this head, that the trustée had no right to 
advance any money for any purpose, not even to pay what we may 
call the Blake claims, is not so clear, and we need not now décide it ; 
for we are not, in this proceeding, taking any accounts of the trustée, 
or making any settlement between the parties, nor administering 
that trust, and what may or may not be credited by or charged to 
the trustée cannot be now determined. Ail we hâve before us is 
that this objection, whatever force there be in it, is not a ground of 
rescission or préférence or set-off, as against the lien of the debenture 
bonds. 

Finally we coma to the question so much litigated and argued, 
arising out of the superimposed mortgage made by Blake after the 
Minneapolis lands were appraised, and before the final deed was 
made. We agrée with the circuit court that Blake had no right, 
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under a proper construction of the contract of August 10, 1892, to 
place that mortgage on the property. The circuit court thought that 
the right of Blake to impose a mortgage within the limit of |20,000 
was foreclosed by the appraisement, while the appellant Blake con- 
tends that, up to the flnal deed, he might properly place the mort- 
gage. Much proof has been taken to show what the parties in- 
tended, upon the theory that, the language being ambiguous, it may 
be interpreted by the light of the facts. Either side simply testi- 
fies to its own construction, and if we should go into the proof it 
would be more difflcult to détermine where the intention lay, than to 
flnd it from the documents themselves. It is not an impossible in- 
ference from the proof — indeed, it may be probable — that Blake had 
it in his mind to do what he did do, but it is certain that that in- 
tention was not expressed in the contract, nor is it necessarily to be 
implied from it, and it is quite as certain that he never disclosed 
that intention or that désire to the Pine Mountain Company. On the 
other hand, it is altogether certain that the Pine Mountain Com- 
pany did not understand that to be a right of Blake, and did not in- 
tend to contract that he should hâve what his counsel calls "an 
option" to do that thing. It was certainly contrary to the interest 
of the Pine Mountain Company to give Blake that privilège, and it 
will not be held to hâve doue it without the words used bind it to 
that construction, or unless it is a necessary implication from within 
the four corners of the instrument. The paroi proof may be looked 
to when an ambiguous expression is to be interpreted, but not to 
supj)ly omissions, except where there are formai proceedings, and 
the jurisdiction to reform the words and phrases used, which must 
be done before construction takes place. There is a conclusive pre- 
sumption that parties hâve put their whole agreement in writing, and 
previous negotiations are merged in it. Certainly any undeflned, 
concealed, or unexpressed designs or intentions cannot be added by 
paroi to words of a stipulation that import a consistent and sensible 
meaning within the schéma of the writing itself. Bailey v. Rail- 
road Co., 17 Wall. 96, 105; Baker v. Nactrieb, 19 How. 126; Rich- 
ardson v. Hardwick, 106 U. S. 252, 1 Sup. Ct. 213; De Witt v. Berry, 
134 U. S. 306, 10 Sup. Ct. 536; Forsyth v. Kimball, 91 U. S. 291; 
Insurance Co. v. Mowry, 96 U. S. 544, 547; Seitz v. Machine Co., 141 
U, S. 510, 12 Sup. Ct. 46; Clay v. Field, 138 U. S. 464, 11 Sup. Ct. 
419; Manufacturing Co. v. Soxman, 138 U. S. 431, 11 Sup. Ct. 360; 
Bogk V. Gassert, 149 U. S. 17, 13 Sup. Ct. 738; Hazleton Tripod- 
Boiler Co. v. Citizens' St Ry. Co., 72 Fed. 317, 323. Nor is there any- 
thing enlarging this authorized use of paroi testimony in interpret- 
ing contracta to be inferred from the gênerai expression used in Le 
Roy V. Beard, 8 How, 451, 466, or Goddard v. Foster, 17 Wall. 123, 
142, about aiding the language employed by proof of the situation 
of the parties, the acts of the parties themselves, and "any other cir- 
cumstances having a légal bearing and throwing light on the ques- 
tion," nor in its répétition in Runkle v. Burnham, 153 U. S. 216, 
224, 14 Sup. Ct. 837. Neither of thèse cases is at ail inconsistent 
with those we hâve cited from the suprême court of the United 
States. If the testimony hère be admissible, it only conflrms the in- 
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terpretation we give the contract apart from it, by showing conclu- 
sively that there was no agreement of the parties, mutually under- 
stood, that Blake should hâve a right or "option" to put mortgages 
on the land to be offered, so long as he did not exceed the limit. 
Their minds never consciously came together on that point, what- 
ever might hâve been in either mind on that subject. Apart from ail 
the testimony, the contracta are quite clear on the point. The or- 
dinary rule is that contracta speak in prsesenti, from the date of 
their exécution, unless they themselves indicate some other time, 
which is only saying, however, that ail men, in ail things, using the 
language of the présent, mean the présent, unless the contrary ap-. 
pears. "We are ail of opinion," said Baron Pollock, "that the deed 
must be taken to speak from the time of its exécution. That is the 
plain interprétation of what was done by the parties. It is the 
same as if, on the day of the exécution of the deed, a person had 
heard the défendant use the language contained in it." Jayne v. 
Hughes, 10 Exeh. 430, 433. Thereby was saved to the plaintiff a 
bar of the statute of limitations. And so the habendum of a lease 
was not allowed to relate back to the date of the commencement of 
the tenancy in fact, so as to bring a destruction on the promises prior 
to its date within the protection of the covenants. Shaw v. Kay, 
1 Exch. 412. Although the contract of August 10, 1892, is not a 
deed conveying lands in praesenti, and indeed is only an agreement 
to convey in future, and speaks of the conveyance to be made there- 
after, it is a contract acting in the présent in its obligation to do on 
either side the things to be done by each, and was intended to speak 
of the conditions then existing, and that which was to be done there- 
after by either side was only to be done in future because it required 
time to complète the présent performance. It did not specify the 
lands to be conveyed by Blake, on the one hand, nor the claims to be 
paid by the Pine Mountain Company, on the other, with any spécifie 
description, and only in a gênerai way, because in the nature of the 
situation, as to each the description had to be gênerai, and provision 
was made to insert the particulars, so to speak, when they could be 
described specifically. The lands were to be pointed out and ap- 
praised, the books to be examined for the claims to be paid. It 
might just as well be claimed that after August 10, 1891, the Pine 
Mountain Company could create new debts, which Blake must pay, 
to make up the $100,000 of assured liabilities, as to claim that Blake 
might create new incumbrances to make up that limit. The f 100,- 
000 was the maximum limit, but, if the debts described should be 
less, Blake did not hâve to pay more. So the incumbrances were 
limited to one-half the fair market value, as per appraisement on any 
single tract, and the aggregate on ail should "not exceed" |20,000, 
as the debts assumed were "not to exceed" $100,000, following the 
language of the original contract between the improvement company 
and the Pine Mountain Company. The présent existence of the debts 
to be assigned is more specifically pointed out, it is true, because the 
words "now liable" are used in that connection, but noue the less 
implied is the corrélative obligation to convey the lands as then ex- 
isting in respect of incumbrances. The contract provides, in its very 
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words, that the aggregate of incumbrances "existing" against said 
property shall not exceed $20,000, which word is quite as signiflcanf 
as the words "now liable," aJbeit not so absolutely certain in its sig- 
niflcance, but only because of the omission of the word "now." 

It was the opinion of the circuit court that Blake had power to 
create mortgages up to the appraisement, but not after. We think 
he had no power to create any after August 10, 1892. The whole 
instrument shows that it speaks of titles and incumbrances of that 
date. The parties were "to proceed at once to Minneapolis, Minn., 
ànd upon arrivai there said second party is to furnish list and de- 
scription of the real estate by lot, block, and subdivision. The prop- 
erty is to be pointed out, value determined, titles examined, and 
conveyances made by good and suflQcient warranty deed as soon as 
practicable in the ordinary course of business." So it is through- 
out. The language implies présent conditions, not future conditions ; 
and provision is made for speedy removal of defective titles, or the 
immédiate substitution of other property without defects. On the 
other hand, the obligations to be paid by the Iron Mountain Company 
are to be speedily ascertained. If less than the $100,000 "at the 
date of this agreement," a pro. rata share of the real estate is to be 
reconveyed, and the debts are to be paid "within thirty days," or 
within that time from future maturity. Everything speaks of ac- 
complished conditions to be immediately adjusted to this agree- 
ment, and there is no indication of changing the facts on which the 
conditions rest by the action of either party. In other words, the 
contract speaks in praesenti, and takes effect as if the parties had 
been heard to make the stàtements of that date; and ail that is 
future is merely administrative, adjunctive, and auxiliary, and not 
créative. Much stress is laid on the words "shall not exceed," as 
relating to the incumbrance; the form indicating future action, and 
thereby creating this "option." But this is not a necessary impli- 
cation as against ail the rest of the document, and even grammat- 
ically the word "shall" may be used in the prétérit présent sensé of 
"must," of which it is a synonym, and not always, or perhaps not 
most frequently, in the auxiliary future sensé which is now urged 
hère. Cent. Dict. The subséquent contract of October 25, 1892, 
does not change this feature of the other in any sensé. Neither 
party had carried out the commands of the first, no matter for what 
cause, whether because of the dispute about this "option," and Blake's 
assumption to exercise it by creating a mortgage up to the limit, or 
otherwise, and this subséquent contract reserved that dispute for 
subséquent settlement by litigation. Therefore the question wholly 
dépends on the construction of the document of August 10, 1892. 
We do not say that it might not hâve béen a fair inference from the 
document itself, interpreted by the "light thrown upon the question" 
from the paroi proof, that Blake could "point out" other lots or par- 
cels than those he owned himself on the lOth day of August, 1892, 
nor that he might not, after that date, acquire property to be includ- 
ed ; and possibly, when so acquired or used, if incumbrances existed 
at the date of acquisition the other side might hâve been compelled 
to take them, because of the gênerai description of the thing sold, 
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and the elasticity of choice of lots to be ofEered for appraisement; but 
that would be an altogether différent thing from that of Blake him- 
self creating a mortgage on the whole offering subséquent to August 
10, 1892, merely to reach the utmost limit allowed. So important 
a privilège as that should hâve been definitely expressed, and, not 
being so, cannot be implied. 

What is to be the effect of this ruiing of the circuit court, which 
we approve, when it cornes to making a decree upon that fact, — tliat 
Blake violated the contract by placing the mortgage, — is a question 
of greater difficulty than the construction of the contract. Practi- 
cally, it does not seriously involve the decree, since in this proceed- 
ing the trust of October 25, 1892, to the Germania Trust Company 
is not being administered at ail. Technically, courts of equity, in 
exercising tiieir power over trusts, may construe wills and deeds of 
trust, but generally not contracts in which there is no élément of 
trust, such as the contract of August 10, 1892, is. Yet the parties 
seem in the contract of October 25, 1892, to hâve proceeded upon the 
theory that there was some such équitable remedy; for, in the 
réservation between them of this dispute from that settlement, Blake 
consents to enter his appearance "to such action" in the chancery 
court, subject to removal to the fédéral court. Of course, they could 
not confer the jurisdiction bv contract or consent. Technically, 
dgain, perhaps the only remedy to settle the dispute was an action 
dt law by the Pine Mountain Company against Blake for a breach 
of the contract- What would hâve been the measure of damages 
Is not certain, until the developments of fact should show what had 
resulted in the way of damage. Obviously it could not be measured 
by the lump sum of the mortgage imposed, because the lands might 
be enough, notwithstanding, to pay the debts, and Blake be entitled 
to something back under the contract. Under the flrst of the two 
contracts there was a stipulation that, if the debts should turn out 
less than |100,000, Blake was to hâve lands reconveyed in propor- 
tion according to the appraisement, and while the Pine Mountain 
Company took them absolutely, and was to pay the outstanding 
debts speedily and absolutely, it was subject to this condition, and 
therefore the amount of the superimposed mortgage would not meas- 
ure the damage. Nor would it under the second of the two con- 
tracts, when the Germania Company, as trustée, undertook to sell 
and apply the proceeds to the payment of the debts. Perhaps a court 
of law could hâve measured the damage by a process of valuation, 
and, if a court of equity should take charge of the dispute, it might 
hâve to flnd the same measure of damage. But that has not been 
done, and until it has been done the amount Blake is to pay has not 
been ascertained. The decree below directs "that J. D. Blake shall 
forthwith cause to be removed from the property embraced in the 
deeds executed by him to the Pine Mountain Iron & Coal Company, 
and referred to in said agreement of October 25, 1892, ail incum- 
brances created by the mortgage of said Blake for $17,290, so that the 
said property shall stand free and released from any claim by reason 
of the exécution of said mortgage by the said Blake. The said mort- 
v.76F.no.6— 42 



658 76 FEDERAL REPORTER. 

gage Is the same that was executed by said Blàke to the Metropoli- 
tan Trust Company of Minneapolis, Minn., dated 29tli day of An- 
gust, 1892." If Blake had been directed to bring the instrument 
Into court to be canceled, or to exécute some release or deed, or what 
not, perhaps the court could hâve compelled him thua "to remove" 
the mortgage, if it might proceed efEectually to decree upon titles 
to land in another state, and in the absence of the mortgagee or those 
holding under him, but it does not do this. It, in elïect, commanda 
Blake to remove the mortgage by paying the mortgage debt. Un- 
doubtedly the court had power to détermine the point of litigation 
on the bill for rescission and the pleadings in that case, as an inci- 
dent to the granting or déniai of that relief, for the Rne Mountain 
Company pleads the wrongful mortgage as a défense to Blake's com- 
plaint of its nonperformance. We hold that he has no equity of 
rescission, whether the mortgage be rightful or wrongful; but if 
there had been grounds for it, and this wrongful mortgage did im- 
pede performance, as no doubt, in its natural eflect, it would tend 
to do, if the property vrere close in its margins of value, it would 
be a défense to the bill, and the court might so déclare. The cross 
bill of the Pine Mountain Company asks to hâve the contract of 
August 10, 1892, reformed by showing the true agreement in this 
respect; and, more than this, we think the point is within jurisdic- 
tional judgment upon Blake's intervening pétition or cross bill asking 
to hâve the trust deed to the Cermania Company reformed to comply 
with the stipulations of the contract between him and the Iron Moun- 
tain Company. In that contract this very dispute was reserved for 
adjudication in some form appropriate to a court of equity, and while, 
in the strictest technical sensé, it is possible that the trust created 
by the deed of trust is disconnected with that dispute, and the trus- 
tée could proceed in administration without its settlement, still on the 
rescission bill we hâve hold of the question, and on the pleadings 
otherwise it is in litigation; so we think we need not remit the par- 
ties to a court of law, but may, in reforming the trust deed, note 
this stipulation, and give effect to it by directing a déclaration in the 
trust deed that the imposition of the mortgage was unauthorized, 
and the trustée is directed, in any settlement of his accounts with 
Blake, to proceed on that basis of settlement, leavîng the parties 
free to act as they may be advised to secure any further relief to 
which they may be entitled in that behalf. The decree of the circuit 
court will be afiQrmed, with costs to be paid by the appellant 



MANHATTAN TRUST CO. T. SIOUX CITY CABLE RY. CO. (WBSTINQ- 
HOUSE ELECTRIC & MANUFACTURING CO. et al., Interveners). 

(Circuit Court, N. D. lowa, W. D. October 28, 1896.) 

1. COTTOITIONAL Sale— MOHTGAGES. 

Where property is sold and delivered under a contract that It Is to remain 
the property of the vendor until fully paid (or, which is not a«l£nowledged 
and recorded, it is not subject, under Code lowa, { 3093, to the lien of 
a prlor mortgage of ail the property then owned, or thereafter to be ao 
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quired, by the vendee, except in so far as the Interest of the vendee extends. 
Myers v. Car Oo., 102 U. S. 1, followed. 
8. Stkbbt-Railway Companibs— Power Fubnished— Liens— Priokity. 

Where a street-railway company whose property is mortgaged bas con- 
tracted a debt for motive power fumislied since the mortgage was ex- 
eeuted, sucli Indebtedness takes priority of the mortgage. 

3. EqUITY— ClRCUITY OF ACTION— SUBROGATION. 

Where a debt contracted by a corporation is a flrst lien upon property 
■which never became its own, by reason of its failure to carry out the 
terms of the contract of sale, equity will decree that it be paid out of a 
fund in court arising from a sale of tlie corporation's property, in order to 
avoid the circuity of action which would resuit if the owner of the property 
paid ofC the lien, and thus became subrogated to the rights of the lien 
creditor. 

In Equity. 

Swan, Lawrence & Swan, for complainant 
Wright & Hubbard, for intervener Sioux City Electric Co. 
Joy, Call & Joy, for intervener Westinghouse Electric & Manufac- 
turing Co. 

SHIRAS, District Judge. The original bill in this case was âled 
by the Manhattan Trust Company for the purpose of foreclosing 
a mortgage upon the property of the Sioux City Cable Company, 
and a receiver of the property was appointed in the usual manner. 
The case is now before the court upon pétitions of intervention 
filed on behalf of the Westinghouse Electric & Manufacturing Com- 
pany and the Sioux City Electric Company, presenting the ques- 
tion of the rights of the parties to a certain electric generator which 
was furnished by the Westinghouse Company under a written con- 
tract entered into with John Peirce, either in his individual capac- 
ity, or as président of the Sioux City Cable Company, and dated 
April 20, 1894. In this contract it is provlded that : 

"The tltle and ownership of the property called for and furnished under 
the terms of this agreement shall remain in the company untli the full and 
final payment therefor shall hâve been made by the purchaser according to 
the terms agreed upon, and until notes, if any, shall hâve matured and been 
settled in full." 

This contract was not acknowledged or recorded, and for that 
reason it is claimed to be of no force against the rights of the bond- 
holders represented by the Manhattan Trust Company. When this 
contract was entered into, the property of the cable company was 
in the hands of a receiver appointed by the district court of Wood- 
bury county, lowa, upon a pétition filed by John Peirce, and that 
court had authorized the receiver to contract with John Peirce to 
change the railway from a cable to an electric road, which change 
was made; and subsequently the receiver was discharged, and the 
railway line went into the possession of a new company, known 
as the "Consolidation Company." Subsequently the Manhattan 
Trust Company filed the présent bill for the foreclosure of the 
mortgage executed by the Sioux City Cable Company to secure the 
bonds issued by the company; the mortgage being dated July 
1, 1889. The Westinghouse Company, with leave of court, filed 
in the case a pétition of intervention, for the purpose of assert- 
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ing its right to the generator, which had not been paid for. This 
pétition was on ûle when the decree for the sale of the mortgaged 
property was entered, and it was stipulated between the parties 
in interest that the decree and sale should not affect the rights of 
the parties in and to the generator, but that the ownership thereof 
should be determined the same as though the mortgage sale had 
not been had. 

The Code of lowa (section 3093) provides that: 

"No sale, contract or lease wherein tlie transfer of title or ownership of 
Personal property is niade to dépend upon any condition, shall be valid against 
any créditer or purchaser of the vendee or lessee in actual possession obtained 
In pursuance thereof, without notice, unless the same be in vvriting, executed 
by the vendor or lessor, aeknowledged and recorded the same as chattel mort- 
gages." 

In the case of Myer v. Car Co., 102 U. S. 1, thia section of the 
statute came before the suprême court for construction; and it 
was held that a contract such as is found in the written agree- 
ment of April 20, 1894, whereby the title of the generator was to 
remain in the Westinghouse Company until the same was paid for, 
was valid, as against a prior mortgage, although the same had not 
been aeknowledged or recorded. The ground of the ruling is that, 
when the mortgage was executed and accepted by the mortgagee, 
the property in question ,was not then included in or covered by 
the mortgage, and that the only claim which the mortgagee had 
thereto was under the clause in the mortgage intended to apply to 
after-acquired property, and that this clause can only apply to 
property owned by the mortgagor; or, in other words, so far as 
after-acquired property is concerned, the mortgagee gets only the 
right and interest of the mortgagor. As already stated, the mort- 
gage represented by the Manhattan Trust Company, the complain- 
ant herein, was executed on July 1, 1889, and the generator was 
furnished, and the contract with relation thereto was entered into, 
in 1894. Under the ruling of the suprême court in Myer v. Car 
Co., supra, it is therefore clear that, as between the trust company 
and the Westinghouse Company, the latter is entitled to the gen- 
erator, by force of the contract under which it was furnished, and 
which proTided that, until paid for, the title and ownership of 
the generator should remain in the vendor, with the right to take 
possession thereof upon the failure of the purchaser to make pay- 
ment as agreed upon. 

On behalf of the intervener, the Sioux City Electric Company, a 
claim to or lien upon the generator is asserted upon the ground 
that on or about May 15, 1894, a verbal agreement was entered 
into between it and the Sioux City Cable Company, whereby the 
electric company agreed to furnish the electric power needed by 
the cable company for the agreed priée of $450 per month, and 
the generator in question was delivered to the electric company, 
with the understanding that the electric company should hâve a 
lien on the generator, and be entitled to hold possession thereof, 
until ail sums due it for power furnished should be paid by the 
cable company; and it is averred that the electric company lur- 
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nished the requisite power to the cable company, for which there re- 
mains due and unpaid the sum of |l,179.7o. This indebtedness ac- 
crued for power f urnished during the months of May, June, July, Au- 
gust, September, and October, 1894, being the balance remaining un- 
paid for those months under the contract rate; and it is of such 
a character that equitably it should be paid in préférence to the 
mortgage debt, under the rule laid down in Fosdick v. Schall, 99 
U. S. 235, and the cases based thereon. The party primarily liable 
for this indebtedness is the Sioux City Cable Company. If it be 
true that the electric company has an enforceable lien upon the 
generator, as security for the debt due it, it gets this lien by virtue 
of the contract with the cable company; and it is clear that, if the 
Westinghouse Company is compelled to pay this lien in order to 
protect its title and right in and to the generator, it will by such 
payment become entitled to be subrogated to the right of the elec- 
tric company, as against the cable company and its property. The 
rule applicable to cases of this character is given in Sheld. Subr. 
§ 12, in the f ollowing terms : 

"As a gênerai rule, ail persons having an interest in property subject to an 
Incumbrance by wblch their interest may be prejudiced or lost hâve a right 
to disengage the property from such incumbranee by the payment of tbe 
debt or charge which croates it; and, if such debt be one for which the ulti- 
mate llabllity rests upon another party, they will, upon their payment, be sub- 
rogated to the right of the creditor against the ultlmate debtor, and against 
the property upon which the debt was a charge." 

Under this rule, it follows that if the Westinghouse Company, 
for the purpose of freeing the generator from the lien held there- 
on by the electric company, should now pay ofE the lien, it would 
be entitled to be subrogated to the rights of the electric company 
against the cable company touching the debt due from the latter 
company, and would thereby become entitled to demand the pay- 
ment thereof, as a claim preferential to the mortgage debt, be- 
cause the indebtedness was for the power furnished to ox)erate 
and run the cars over the Une of railway owned by the cable com- 
pany. 

When the decree of foreclosure was entered, the hearing upon 
the pétitions of intervention now before the court was postponed 
until a future day, — it being so provided in the decree, — with the 
further condition that $2,000 ont of the sum realized from the sale 
of the mortgaged property should be deposited in the registry of 
the court, to be appropriated to the payment of the claims of the 
named interveners in case any sum should be adjudged due either 
of them, and to be superior in equity to the lien of the mortgage. 
This sum is now in the registry of the court, and it is therefore 
within the power of the court to prevent circuity of action by 
making the proper order for the application of this fund. As 
already indicated, the court holds that the Westinghouse Com- 
pany holds the title to, and is entitled to the possession of, the 
generator, as against the Sioux City Cable Company, and as against 
the Manhattan Trust Company, the trustée in the mortgage secnring 
the bondholders of the cable company. The electric company only 
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daims a lien upon the generator, the title to which is in thé West- 
inghouse Company; and this lien is to secure a debt due the elec- 
tric Company from the cable company, which debt is of a character 
entitling it to préférence in payment over the mortgage creditors 
of the cable company. If the Westinghouse Company should now 
clear the title to the generator by paying the debt due from the 
cable company to the electric company, thereby discharging the 
lien on the generator, it would be entitled to be subrogated to the 
♦ight of the electric company, as against the cable company, and 
thus become entitled to receive from the proceeds of the sale the 
amount due the electric company for the power used to operate the 
railway Une. The rights of the parties are therefore protected by 
ordering the payment of the sum due the electric company out of 
the money in the registry of the court, thereby releasing and dis- 
charging the lien on the generator, and ordering the delivery of the 
generator to the Westinghouse Company. Decree accordingly. 



ZIEGLER V. LAKE ST. EL. R. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1896.) 

t. EqTJITT PLEADING — MniiTIPARIOUSNKSS. 

A bill Is properly dismlssed, on demurrer, as multlfarious, when it joins 
separate and Independent matters, so distinct from each other ttiat tliey 
are not the proper subjeets of attack in one suit. 

2. Corporations— Suit by Stockholder. 

A stockholder cannot maintaln a suit for a wrong to the corporate body 
without showlng either an effort to set the corporation in motion to redress 
the wrong, an application to the dlreetors to that end, or that such effort 
or application would be useless; and a f allure to seek action on the part 
of the corporation itself cannot be excused by vague and gênerai aver- 
ments of complicity on the part of the dlreetors in the wrongs complained 
of. 69 Fed. 176, afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

S. P. Shope and T. S. McClelland, for appellant. 
Knight & Brown, Dupée, Judah & Willard, S. P. McConnell, and 
John A. Eose, for appellee. 

Before WOODS and JENKESTS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge. The bill in this case was brought by 
William Ziegler against the Lake Street Elevated Railroad Com- 
pany, its dlreetors and other ofiBcers, and John J. Mitchell, to en- 
join the carrying out of certain contracta, and to obtain a receiver 
of the company named. The bill was afterwards amended, later 
an amended and supplemental bill was flled, and still later amend- 
ments were added whereby the Metropolitan West Side Elevated 
Railroad Company and the Chicago and South Side Eapid-Transit 
Railroad Company were made défendants. General and spécial 
demurrers to the bill and amendments were flled, and on July 3, 
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1895, an order was entered sustaining the demurrers, and dismiss- 
ing the bill for want of equity. For a fuller statement of the case 
référence is made to the opinion delivered in the circuit court. 
Ziegler v. Lake St. El. R. Co., 69 Fed. 176. 

After a careful study of the very elaborate and able briefs, upon 
which the case was submitted without an oral argument, we are 
of opinion that the décision of the circuit court was right. We 
enter tain no doubts upon the merits, but, even if that were not 
so, we should be constrained to approve the order of dismissal, 
for the reason, not mentioned in the opinion below, though it was 
one of the grounds of demurrer, that the bill is multifarious. The 
agreements of December 18 and 28, 1894, though not between the 
same parties on both sides, are so nearly related as to be the prop- 
er subject of attack in one suit; but the agreements proposed or 
made with the Columbia Construction Company, with the West 
Chicago Street-Railroad Company, and the proposed agreement for 
scaling the mortgage debt of the Lake Street Elevated Railroad 
Company are plainly separate and independent matters, distinct 
from each other, as well as from the contracts concerning the con- 
struction and use of the loop road. Whether the contract by which 
the West Chicago Street-Railroad Company was permitted to at- 
tach its trolley wires, for support, to the timbers beneath the 
track of the Lake Street Elevated Railroad Company was one 
which ought not to bave been made, is a question between those 
companies alone, and in which the other respondents had no inter- 
est to justify making them parties to a suit for its annulment. The 
same is true of the parties to the other contracts mentioned. 

We désire to emphasize hère the necessity, in suits like this, for 
a full and unequivocal compliance with the requirements of equity 
rule 94. As we had occasion to say in Watson v. United States 
Sugar Reflnery, 34 U. S. App. 81, 88, 15 C. C. A. 662, 666, and 68 
Fed. 769, 772: 

"ïhe rule is well settled that a stockholder cannot maintain a suit for a 
wrong to the corporate body without showing either an effort to set the cor- 
poration In motion to redrèss the wrong, an application made to the board of 
directors to that end, or that such effort or application would be useless; and 
this requirement is not satisfied by an allégation that the directors, or a ma- 
jority of them, are acting in the interest or under the control of others, who 
are chargea with the fraud. Brewer v. Proprietors, 104 Mass. 378; Dodge v. 
Woolsey, 18 How. 331." 

A failure to seek action on the part of the corporation itself 
cannot be excused by vague and gênerai averments of complicity 
on the part of the directors in the wrongs against which relief is 
sought. The decree of the circuit court is aflarmed. 
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TATB et al. v. HOLMES et al. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 6, 1896.) 

No. 285. 

Deeds— Capacity to Exécute— Fraud. 

In an action to set aside a deed upon the grounds that tlie grantor waa 
of unsound mind, and the grantee had taken advantage of that fact to 
fraudulently procure the conveyance, it appeared that the grantee had 
lived with the grantor, who was 87 years old, for many years, and cared 
for her, and was regarded by her with the warmest feelings of gratitude. 
It was shown that the conveyance was made in pursuance of the fixed in- 
tention of the grantor, and the wishes of her husband, from whom she 
had Inherited the property, and whose nièce the grantee was. There was 
évidence to show that the grantor's mind was failing, but it nearly ail 
related to a period subséquent to the exécution and delivery of the deed, 
while lifelong friends testifled that at the time of such exécution she was 
In full possession of ail her faculties. It was shown that when the 
grantor executed the deed no one was présent except the attorneys, and 
that they took partictilar pains that she should be aware of the effect of 
the conveyance, and her words and manner convinced them that she fully 
understood the transaction, and was capable of executing the deed. Held, 
that the deed was valid. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

This was an action by Mary R. Tate and others, heirs at law of 
Eliza Francis, against Hulda G. Holmes and Byron Z. Holmes, to set 
aside a conveyance from said Eliza Francis to the first-named défend- 
ant. Judgment was rendered for défendants, and plaintiffs appeal. 

A. H. Fanner, for appellants. 
L. L. McArthur, for appellees. 

Before GHiBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appellants, as heirs at law of 
Eliza Francis, deceased, commenced a suit in the circuit court to 
set aside a certain conveyance made by the said Eliza Francis on 
January 21, 1890, conveying to Hulda G. Holmes, one of the appel- 
lees, lots 3 and 4 in block 254 in the city of Portland, Or. It was 
alleged in the bill that Eliza Francis died on April 30, 1893, and 
that for a rnimber of years prior thereto the appellees, the défend- 
ants in the bill, resided with her in her house, situated on said 
property; that they had control of her and of the said premises, and 
that she lived with them, and under their protection and control, 
until her death; that about five years before her death she became 
of unsound mind, by reason of extrême old âge, and that she was 
weak and feeble in body, and incapable of leaving her room except 
occasionally; that her memory was destroyed; that she did not rec- 
ognize her relatives or her most intimate acquaintances when they 
called to see her, and that during ail of said period she was in such 
a state of mental imbecility as to be incapable of transacting busi- 
ness, or of understanding the nature or conséquence of any business 
transaction; that the défendants caused a deed to be prepared and 
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drawn up, conveying said property to said Hulcb G. Holmes, and 
procured and induced said Eliza Francis to sign and acknowledge 
the same; that at the time of signing said deed the said Eliza Fran- 
cis was 87 years old, and was of unsound mind, and incapable of 
understanding the nature and conséquence of the deed; that for 
âve years and more before her death the défendants, in order to take 
advantage of her, and for the purpose of procuring said conveyance, 
kept her isolated from her friends and acquaintances, refused to 
allow her friends to visit or conyerse with her, and intercepted let- 
ters sent her by some of the complainants, and they took advantage 
of her condition for the purpose of defrauding the complainants out 
of the inheritance of said property as her heirs at law; and that 
by the use of misrepresentation, fraud, undue influence, persuasion, 
and artifice they compelled her to make the said conveyance. The 
answer of the défendants put in issue the allégations that the said 
Eliza Francis was of unsound mind, or that they procured the said 
conveyance by fraud or otherwise, denied ail the substantial alléga- 
tions of the bill, excepting the fact of the said conveyance, and 
alleged that it was the intention of the said Eliza Francis to give 
said property to the said Hulda G. Holmes ; that said intention was 
formed many years prior to the date of the said deed, and the said 
conveyance was made in pursuance of said intention; that the prop- 
erty was devised to the said Eliza by her husband, Simeon Fran- 
cis, who was the uncle of the said Hulda G. Holmes; and that after 
the death of the said Simeon, and in pursuance of his dying request, 
the said Eliza had induced the défendants to come to her house, and 
live with her, and that they lived with her at her house from the 
year 1873 up to the time of her death, in 1893; and that said deed 
was made in considération of the care and attention and dévotion 
of the said défendants to her; and that she, at the date of the con- 
veyance, was in the full possession of her mental and physical facul- 
ties, and was under no restraint or compulsion from any one. Upon 
the gênerai issues so presented the circuit court found the equities 
with the défendants, and decreed that the bill of complaint be dis- 
missed. Upon the appeal it is insisted that the évidence justifies 
the relief prayed for in the complaint, and that the trial court erred 
in finding otherwise. 

We hâve carefully considered the évidence contained in the record, 
and we find no error in the conclusion reached by the circuit court. 
Many witnesses testified upon behalf of both parties to the suit oon- 
cerning the mental condition and physical health of Eliza Francis 
during a period of five years or more preceding her death. If the 
case rested upon the testimony offered by the complainants alone, 
it is doubtful whether it would be suÊÉicient to justify the court in 
setting aside the conveyance. There is nothing in it to convince 
the court that fraud was practiced upon the grantor of the deed, 
or that ai'tiflce was resorted to to obtain the conveyance, or that 
its exécution was procured either by the défendants or their coun- 
sel or others, or that they or any one interfered with the freedom 
of the said Eliza Francis, or kept her isolated from her friends, 
or prevented her free communication with them. Some of the com- 
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plainants' évidence, it is true, indicates, and probably establislied 
the fact, that during the last year of Mrs. Francis' life, and perliaps 
longer, ixev mind was failing, and her memory was weak, and tbat 
during a portion of that period she was incapable of disposing of 
her property by deed. But neariy ail the évidence of tbis nature 
refers to a period subséquent to the date of the exécution and deliv- 
ery of the deed, and has little bearing upon the questions in issue 
in the suit. If she were in a condition to make tiie conveyance in 
January, 1890, it is of little importance that a year later her mind 
had so failed as to inoapacitate her for understanding the nature 
of such a transaction. Upon the part of the défendants, however, 
there hâve been introduced numerous witnesses, who appear to hâve 
been fair and disinterested, and several of whom vf ère lifelong friends 
and acquaintances of Mrs. Francis. The effect of their testimony is 
to prove beyond doubt that Mrs. Francis, up to the time of the ex- 
écution of the deed, and for some time thereafter, was in the full 
possession of her faculties, was a woman of intelligence and of force 
of character, who exercised her own will, and was not amenable to 
the control or dictation of any other. The évidence indicates that 
she entertained a warm feeling of friendship and affection for Mrs. 
Holmes, the grantee of the deed, and that she did not hold her other 
relatives, the complainants in the bill, in very high esteem. The 
évidence shows also that the intention to convey the property to 
Mrs. Holmes was not suddenly formed, but that it had been in con- 
templation by Mrs. Francis for some time prier to the date of the 
deed, and that at différent dates subséquent to the conveyance she 
mentioned to several persons the fact of having given her property 
to Mrs. Holmes, stated the reasons therefor, and expressed her sat- 
isfaction at having done so. It is shown also, by testimony enti- 
tled to the highest considération, that at the time of the exécution 
of the conveyance no one was présent with Mrs. Francis save and 
except the attorneys who prepared and took the acknowledgment 
of the deed, and from their évidence it is shown that, owing to the 
extrême âge of Mrs. Francis, and the fact that no valuable consid- 
ération passed for the deed, particular pains were taken that she 
should be made fully aware of the effect of the conveyance as di- 
vesting her of her property and of her control over the same, and 
that she, by her words and manner, convinced the attorneys that she 
fully understood the transaction, and was capable to exécute the 
deed for the purposes therein expressed. While the court will al- 
ways scrutinize with care a transaction of this nature, especially 
where the deed is voluntary, or is given for an inadéquate considéra- 
tion, and where the grantor is of extrême âge, and is dwelling with 
the grantee, who thus has the. opportunity to exert undue influence, 
the évidence shows that the présent case is not the case of a purchase 
of property obtained upon an inadéquate considération. It is the 
case of a conveyance in the nature of a testamentary disposition of 
the grantor's property, made in considération of her husband's dy- 
ing request, and of the fact that the property came to her through 
her husband's estate, of which estate Mrs. Holmes would hâve been 
one of the heirs at law, and which estate the complainants were 
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not entitled to inherit, and in further considération of the fact that 
Mrs. Holmes had, for a period of more than 17 years, rendered to 
her affectionate attention and service. Under the circumstances, 
it was a natural and reasonable disposition of the property, and the 
évidence convinces us that no advantage was taken, no undue in- 
fluence was exerted, and that the transaction was fair, and waS fuUy 
understood, and that Mrs. Francis then and always afterwards was 
satisfled with the disposition she had made of her property. The 
testimony does not leave thèse conclusions doubtful in our minds, 
but, if it did, we would not be disposed to disturb the findings of 
the circuit court. It is the rule of practice of the suprême court 
and of the circuit courts of appeals that, where the trial court has 
considered conflicting évidence, and has made its iindings thereon, 
the findings must be presumed to be correct, and will not be dis- 
turbed in the appellate court, unless an obvions error has been made 
in the application of the law to the facts, or some serions or impor- 
tant error has been made in the considération of the évidence. Tilgh- 
man v. Procter, 125 U. S. 136, 8 Sup. Ct. 894; Kimberly v. Arms, 129 
U. S. 512, 9 Sup. Ct 355; Bajik v. Eogers, 3 G. 0. A. 666, 53 Fed. 
776; Warren v. Burt, 7 C. 0. A. 105, 58 Fed. 101. 
The decree will be afflrmed, with costs to the appellees 



NATIONAL HARROW CO. v. HBNCH et al. 
(Circuit Court, E. D. Pennsylvania. August 25, 1896.) 

MONOPOIilES— COMBINATION OF PATENT OWNBRS. 

A combinatiôn amoug manufacturers of spring-tooth harrows, by which 
each manufacturer assigns to a corporation organized for the purpose the 
patents under which he is operating, and takes back an exclusive llcense 
to make and sell the same style of harrows previously made by hlm, and 
no other, ail the parties being bound to sell at uniform priées, held to be 
an unlawful combinatiôn for the enhancement of priées, and in restraint 
of trade. 

Risley, Robinson & Love, for complainant. 

Strawbridge & Taylor and John G. Johnson, for défendants. 

ACHESON, Circuit Judge. The plaintiff, the National Harrow 
Company, seeks an injunction restraining the défendants, Hench 
& Dromgold, from selling float spring-tooth harrows, harrow 
frames, and attachments applicable thereto, upon more favorable 
terms as to price to purchasers thereof than the priées stipulated 
in two license contracts annexed to the bill, and a decree for the 
spécifie enforcement of said contracts, and for an accounting at 
the rate of five dollars for each harrow, etc., sold in violation of 
the terms of said license contracts. 

Several défenses are insisted on, but in the view I take of the 
case it will be necessary to discuss only one of them, namely, that 
thèse license contracts are in unreasonable restraint of trade, and 
are part of an unlawful combinatiôn to control the manufacture of 
an important article of commerce, to destroy compétition in the 
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sale thereof, and maintain high priées. The National Harrow 
Company, a corporation of the state of New York, — to wiiose con- 
tract rights and gênerai purposes the plaintifl, a subsequently cre- 
ated New Jersey corporation, has succeeded, — originated in a writ- 
ten agreement between a number of leading and distinct manufac- 
turers, under various United States letters patent of float spring- 
tooth harrows, whereby it was agreed that they should organize a 
corporation under the laws of New York, and would assign to the 
corporation ail United States letters patent which they respectively 
then owned or should thereafter acquire relating to float s])i'ing- 
tooth harrows, and the good will of their business in snth harrows, 
and that they would not thereafter be interested in the manufac- 
ture or sale of such harrows, except as agents or licensees of the 
corporation; that the corporation should issue to the persons, 
firms, and corporations, respectively, so assigning to it their said 
patents and the good will of their business, exclusive licenses to 
manufacture and sell upon their own account, subject to uniform 
terms and conditions, the same style of harrows which they were 
making and selling just prier to the agreement, and that the cor- 
poration itself would not manufacture and sell any style of har- 
rows covered by its licenses; that each licensee should pay to the 
corporation one dollar on every float spring-tooth harrow manufac- 
tured and sold by such licensee, and that each person, firm, or cor- 
poration transferring to the corporation the good will of their float 
spring-tooth harrow business, and their patents relating thereto, 
should receive in payment theref or the value thereof as agreed up- 
on or as fixed by arbitration in paid-up stock of the corporation. 
The agreement in the ârst instance was signed by six différent 
manufacturers, but the contract contemplated and provided that 
others should corne into the arrangement and become parties there- 
to. Accordingly, other manufacturers of float spring-tooth har- 
rows soon joined the combination, which then embraced 22 différ- 
ent persons, firms, or corporations. Thus, almost the entire out- 
put of float spring-tooth harrows made in the United States was 
brought under the régulation and control of this organization, its 
licensees manufacturing and selling at least 90 per cent, thereof. 

The défendants were the owners of two United States letters 
patent relating to float spring-tooth harrows, under which they had 
iDeen manufacturing and selling harrows. They joined the com- 
bination, and, agreeably to the provisions of the above-recited 
agreement, they assigned to the New York corporation their pat- 
ents, and that corporation then issued to the défendants a liceuse 
to manufacture and sell their old style of harrows. The New Jer- 
sey corporation, which was formed in furtherance of the gênerai 
scheme, issued to the défendants a second license on terms and 
conditions substantially like the former license. Thèse are the 
two license contracts hère sued on. The following stated provi- 
sions are common to both licenses: The défendants agrée not to 
sell float spring-tooth harrows, float spring-tooth harrow frames 
without teeth, or attachments applicable thereto, at less priées or 
on more favorable terms of payment and delivery to the purchasers 
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than as is set forth in the schedule annexed to the license, unless 
the licensor should reduce the selling priées and make more favor- 
able terms for purchasers, and that the défendants will not directly 
or indirectly manufacture or sell any other float spring-tooth har- 
rows, etc., than those which they are thus licensed to sell and mar- 
ket, except for another licensee, and then only of such style as he is 
licensed to manufacture and sell. They agrée to pay to the cor- 
poration one dollar upon each float spring-tooth harrow, etc., manu- 
factured and sold by them agreeably to the terms of the license, 
and the sum of five dollars as liquidated damages for every har- 
row, etc., manufactured or sold by them contrary to the terms and 
provisions of the license, and the corporation agrées to défend ail 
suits for alleged infringement brought against the licensees. Ail 
the licenses issued by the corporation are upon the like terms and 
conditions. 

It will be perceived that the corporation through whose instru- 
mentality the purposes of the combination are effected is simply 
clothed with the légal title to the assigned patents, while the sev- 
eral assignors are invested with the exclusive right to manufac- 
ture and sell their old style of harrows under their own patents; 
but ail of them must sell at uniform priées and upon the same 
terms, without respect to cost or the merits of their respective 
styles of harrows, and ail the members of the combination are 
strictly forbidden to manufacture or sell any other style or kind 
of float spring-tooth harrow than they are thus licensed to make 
and sell. Now, it is quite évident to me, as well by the papers 
themselves as from the testimony of witnesses, that this scheme 
was devised for the purpose of regulating and enhancing priées for 
float spring-tooth harrows, and controlling the manufacture there- 
of throughout the whole couutry, and that the combination, espe 
cially by force of the numbers engaged therein, tends to stifle ail 
compétition in an important branch of busmess. I am not aware 
that such a far-reaching combination as is hère disclosed has eyer 
been judicially sustained. On the contrary, the courts hâve re- 
peatedly adjudged combinations between a number of persons en- 
gaged in the same gênerai business to prevent compétition among 
themselves, and maintain priées, to be against sound public policy, 
and therefore illégal. Morris Run Coal Co. v. Barclay Coal Co., 
68 Pa. St. 173; Pittsburg Carbon Co. v. McMillin, 119 N. Y. 46, 23 K 
E. 530; Merz Capsule Co. v. United States Capsule Co., 67 Fed. 414; 
Nester v. Brewing Co., 161 Pa. St. 473, 29 Atl. 102. 

I am not able to concur in the view that the principle of thèse 
cases is inapplicable hère, because the agreement in question in- 
volves patents. It is true that a patentée has the exclusive control 
of his invention during the life of the patent. He may practice 
the invention or not, as he sees flt, and he may grant to others 
licenses upon his own terms. But where, as was the case hère, a 
large number of independent manufacturing concerns are engaged 
in making and selling, under différent patents and in varions forms, 
an extensively used article, compétition between them is the nat- 
ural and inévitable resuit, and thereby the public interest is pro- 
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moted. Therefore, a combination between such manufacturera, 
wMçh imposes a widespread restraint upon tbe trade, and destroys 
compétition, is as injurions to the community, and as obnoxious 
to Sound public policy, as if the confederates were dealing in un- 
patented articles. To the présent case may well be applied the 
remarlis of the suprême court of Pennsylvania in Morris Run Coal 
Co. V. Barclay Coal Co., supra: "This combination has a power in 
its confederated form which no individual action can confer." 
By the united action of more than a score of différent manufac- 
turers, natural and salutary compétition is destroyed. To sanc- 
tion such a resuit, because accomplished by a combination of pat- 
entées, would be, I think, to pervert the patent laws. Moreover, it 
is to be noted that under thèse license contracts the licensees can 
only make or sell their own spécifie form of harrow. AU other 
forms, whether patented or unpatented, are prohibited to them. 
For this interdiction there is no justification. In the case of Har- 
row Co. V. Quick, 76 0. G. 1574, 67 Fed. 130, Judge Baker expressed 
the opinion that this combination was unlawful, and against sound 
public policy. I am constrained to regard the license contracts 
sued on as part of an illégal combination, and in unwarrantable 
restraint of trade. I must, therefore, deny the plaintiff the relief 
sought. The other défenses I need not consider. 

The matter of the cross bill was not much noticed by counsel, 
if discussed at ail. My conclusion is that the plaintifls therein 
hâve not shown themselves to be entitled to affirmative _ relief . 
They entered into this combination voluntarily. The prelïminary 
agreement does not remain executory in any particular. Thèse 
cross plaintiff s do not owe any duty or service to the public, the 
performance of which is hindered by an improvident and unlawful 
contract. No spécial ground for équitable relief is disclosed by 
the cross bill, and the pjaintiffs therein do not require a decree of 
cancellation in order to défend against suits based upon the license 
contracts. The cross bill will be dismissed, without préjudice to 
the right of the plaintifls therein to défend against suits, or their 
right to maintain a bill should circumstances or exigencies arise 
to justify équitable interposition. 

Let a decree be drawn in conformity with the views expressed 
in the foregoing opinion. 



WALKER et al. v. CITY OF DENVER et al. 

(Circuit Court of Appeals, Eighth Circuit. October 26, 1896.) 

No. 736. 

Raileoad Companibs — Change of Gaugb in Stbbkts — City Ordinancbs. 

A railroad company authorized ty its charter to build a "tliree-feet, stand- 
ard narrow-gauge railroad" cannot broaden its traclis to the standard 
gauge without the consent of a city through whose streets the tracks are 
laid, even though the city ordinance granting the use of such streets to the 
Company did not specify any gauge. The charter and ordinance should be cou- 
strued together. 
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Appeal froin the Circuit Court of the United States for the District 
of Colorado. 

This 18 a bill brought by Aldace F. Walker and John J. McCook, as recelvers 
of the Atchlson, Topeka & Santa Fé Eailroad Company, the appellants, against 
the City of Denver, Marion D. Van Horn, as mayor, andi Thomas Foulkp, as 
Street commissioner, of the city, appellees, to enjoin the appellees from removing 
or interfering with a railroad track on Evans Street, In the city, which had 
been converted from a narrow to a standard gauge railroad track by the 
appellants, and was being used by them for the purpose of operating a stand- 
ard-gauge railroad within the city limits. The appellants rest their right to 
the Injunctlon upon the following facts: On the 16th day of November, 1880, 
the Denver Circle Railroad Company was incorporated under the laws of the 
State of Colorado. The charter of the company deûnes its objects and pur- 
poses as foUows: "The objects for which our said company is formed and 
incorporated are for the purpose of locating, constructing, owning, operating, 
and maintaining a single or double track, three-feet, standard narrow-gauge 
railroad, with ail the necessary side tracks, switches, and tumouts from and 
tn the city of Denver, in the county of Arapahoe and state of Colorado; thence 
to a point outside the limits of the said city of Denver, and within flve miles 
of the Crossing of Lawrence and Sixteenth streets, in said city of Denver; 
thence, over the most practicable route as shall be located around said city 
of Denver, within flve miles from the crossing of said Lawrence and Sixteenth 
streets, to an intersection with said route at a point so as to form a continuous 
belt or track of railroad around said city of Denver, with permission to locate, 
construct, and operate branch lines of railroad from and to cgunections with 
the main Une around said city of Denver; and with the further privilège of 
constructing, maintaining, and operating a railroad of said standard gauge 
(three feet) to connections with, and to be a part of, said main Une, through 
said city of Denver, and through, along, over, and across the streets and 
alleys of said city of Denver, in compliance with the ordinances of said city 
of Denver, and to build ail dépôts, station houses, shops, and other buildings 
necessary for the opération of said railroad and branches." 

On the 28th day of January, 1881, the city of Denver passed an ordinance, 
the provisions of which material to thls case are as foUows: 

"Be It enacted by the city councll of the city of Denver: 

"Section 1. That the Denver Olrcle Railroad Company be and the same Is 
hereby authorized to locate, construct, maintain and operate a single and 
double track railway and telegraph Une, with ail necessary side tracks, tum- 
outs and switches along the following route, when the same runs across public 
streets, public grounds, highways or alleys, provlded that no side tracks, 
switches or tumouts shall be laid on the street crossings. • • * 

"Sec. 7. That said company may construct on and over such other parts of 
said Une as they may now own or may hereafter acquire, as many tracks, 
tumouts, switches, dépôts, warehouses, machine shops and other structures for 
railroad purposes as it may deeni proper and expédient, provlded that the 
right of way herein descrlbed shall be used for the purposes herein set forth 
and none other, and the said company shall not grant to any other railroad 
company the right to use any part of said right of way. 

"Sec. 9. That said company, its suceefisors or assigns, are authorized to oper- 
ate said railroad by steam power. The privilèges hereby gi'anted, however, 
shall be enjoyed, subject to ail gênerai ordinances that now are or may here- 
after be in force concerning railroads in the city of Denver." 

Aetlng under its charter and the city ordinances, the Denver Circle Rail- 
road Company, in 1881 and 1882, built a single narrow-gauge track railroad 
on Evans and other streets in the city, which was operated by it until June, 
1887, when the same was sold at a foreclosure sale, and purchased by the 
Denver & Santa Fê Railway Company, a leased Une of the Atchlson, Topeka 
& Santa Fê Railroad Company; and, when the appellants were appoiuted re- 
celvers of the Atchison, Topeka & Santa Fé Railroad Company, this leased 
Une came into their possession, management, and control, and was operated 
by them as a part of that System. Afterwards, the appellants, as recelvers, 
desiring tp operate that part of the Denver Circle Line on Evans street as a 
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etandarrt-gauge road, proceeded to lay down on that street a third rail, thus 
maklng a standard-gauge track over which they ran their standard-gauge 
équipaient used on the Atchison, Topeka & Santa Fê System. The appellees, 
in tàeir officiai capacity, belng about to take up this tbird rail, and stop tlie 
appellants Jtrom operatlng a standard-gauge railroad on Evans street, this bill 
was filed to enjoin them from so doing. The lower court denied the Injunc- 
tion, and dismissed the blll. 

Charles E. Gast, for appellants. 

P. A. Williams {G. D. Richmond on brief), for appellees. 

Before OALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The charter of the Denver Circle Railroad Company flxed the gauge 
of its road at three feet. After the appellants came into possession 
and control of the road, they proceeded, without the consent of the 
city, to broaden this 3-feet gauge to the standard railroad gauge 
of 4 feet 8| inches, by laying down a third rail. Having in this way 
converted this narrow-gauge into a standard-gauge road, they pro- 
ceeded to operate it as a standard-gauge road by ruuning over it their 
standard-gauge rolling stock used on their main line. 

The single question presented by the record is whether the ap- 
pellants, without the consent of the city, could broaden the 3-feet 
gauge flxed by the charter under which the road was built to a 
standard-gauge, and thereafter operate it as a standard-gauge road, 
in connection with and as a part of their through line to Pueblo. The 
charter of the Denver Circle Railroad Company defines its corporate 
powers, and not the city ordinance licensing it to build its road in 
the city. Its charter émanâtes from the state, and not from the city. 
Chicago City Ry. Co. v. People, 73 RI. 541, 548. The company cannot 
disregard the limitations, express or implied, imposed upon it by its 
charter. That authorized the construction of "a single or double 
track, three-feet, standard narrow-gauge railroad." The company 
was not authorized to construct a road of any différent gauge, and, 
by implication, it was prohibited from doing so. The rights grant- 
ed by the ordinance of the city to the company to construct "and 
operate a single and double track raUway" empowered it to construct 
ànd operate the kind of a railway it was authorized to build and 
operate under its charter, and no other. The charter of the com- 
pany must be read into the ordinance, and the two construed as one 
instrument. So construed, the ordinance limited the gauge of the 
road the company was authorized to build and operate to three feet. 
The company, therefore, acquired no right or authority from the ordi- 
nance to broaden the gauge of its road, and could not lawfully do so 
without an amendment to its charter, and a further grant or license 
from the city. Ordinances authorizing obstructions upon the streets 
of a city, which would otherwise be nuisances, are strictly construed, 
and must be closely pursued. Any substantial variation from the 
terms of the grant or license is ultra vires. 2 Dill. Mun. Corp. § 657. 
Such grants are construed most favorably to the public where there 
ïxists a reasonable doubt as to the extent of the privilèges conferred. 
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Thomp. Corp. § 5345. If the company or its successors can couvert 
one of the tliree-f eet tracka it is authx)rized to build and operate into 
a standard gauge, it can do the same with the other, and thus ap- 
propriate to the use of its tracks three feet flve inches more of the 
Street than its charter and the ordinance authorize. More than 
this, if the claim of the appellants is well founded, they can eonvert 
the three-feet gauge of both tracks into broad-gauge tracks, and 
occupy still more of the streets, without any further grant or license 
from the city. 

In the view we take of the case, we do not flnd it necessary to con- 
sider the question whether the charter contemplâtes the construction 
of a Street railroad or a railroad for gênerai trafQc. Williams v. City 
Electric Ry. Co., 41 Fed. 557. The charter is for "a continuons belt 
or track around said city of Denver," "within flve miles of the cross- 
ing of Lavtrence and Sixteenth streets, in said city." Under thèse 
provisions of the charter, the road cannot be extended beyond the 
suburbs of the city; and this fact, together with the gauge of the 
road, indicates that the road is to be used exclusively for local pur- 
poses, and not become a part of a great line of road of standard 
gauge employed in the transportation of freight and passengers 
throughout the country. Under the charter and the city ordinance, 
the gauge of the road cannot exceed three feet, no matter what may 
be the character of the trafic over it. The appellants hâve no more 
right under the charter to broaden the gauge of the road than they 
hâve to build a standard-gauge road from Denver to Pueblo. The 
charter constitutes the index to the objects for which the corporation 
was created, and to the powers with which it has been endowed. 
Thomp. Corp. § 5639. The change of the gauge and the change of 
the use of the road by the appellants were a new burden put upon 
the Street without authority. It was the création of a public nui- 
sance, which it was the right and the duty of the city to abate. The 
decree of the circuit court is affirmed. 



MERCANTILE TRUST CO. v. HART. 
(Circuit Court of Appeals, Eighth Circuit. November 2, 1896.) 

No. 755. 

Taxes— VoLUNTART Patment— Subrogation. 

A county treasurer aceepted a clieck in payment of certain state and munici- 
pal taxes upon certain real property, which the law of the state required to be 
paid in money, and entered the taxes as paid in his officiai record. Subsequent- 
ly he advanced the amount of the taxes to the state and municipality out of his 
own funds. The elieck was never paid, and some years thereafter a suit was 
brought to foreclose a mortgage exlsting upon the property at the time said 
taxes were thus advanced. The treasurer intervened in such suit, praying ttiat 
he might be subrogated to the lien of the state and municipality for the taxes 
thus paid, and that the amount thereof be refunded out of the income of the 
property, in préférence to the mortgage debt. Held: (1) That he was not en- 
titled to be subrogated to the lien of the state and municipality, because the pay- 
ment of the taxes was voluntary; (2) that, on grounds of public policy, the 
treasurer was not entitled to be subrogated to the rights of the stato and 
v.76F.no.t) — 43 
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I municlpallty; and (3) that he was not entitled to subrogation, as, by the pro- 

, ; Tlslona of the mortgage, a fallure to pay taxes when due constituted a default 

by reason of whlch a suit for foreclosure might hâve been maintained, which 

was delayed, to the préjudice of the mortgagees, by the treasurer's entry on 

the officiai records that the taxes had been paid. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Colorado. 

This was a bill by the Mercantile Trust Company against the Colo- 
rado Mining-Stock Exchange, to foreclose a deed of trust in the na- 
ture of a mortgage. David W. Hart, treasurer of Arapahoe county, 
filed an intervening pétition, setting forth the payment by himself of 
certain taxes upon the mortgaged property, and praying that he 
might be subrogated to the rights of the state, the city of Denver, 
and the board of éducation, as if the taxes had not been paid, and 
that the lien decreed in his favor might be adjudged superior to that 
of the bond holders. From a decree in favor of intervener, plaintifif 
appealed. 

Charles W. Waterman (Edward O. Wolcott and Joël F. Vaile were 
with him on the brief), for appellant. 
D. V. Bums, for appellee. 

Before OALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. This is an appeal from a decree in fa- 
vor of David W. Hart, the appellee, which was rendered on an in- 
tervening pétition that was filed by said Hart in a pending fore- 
closure suit. The facts disclosed by the record are substantially 
thèse: On June 28, 1895, the Mercantile Trust Company, the ap- 
pellant, filed a bill in the circuit court of the United States for the 
district of Colorado to foreclose a deed of trust, in the nature of a 
mortgage, on certain property situated in the city of Denver, Colo., 
which at tho date of the exécution of the deed of trust belonged to 
a corporation known as the "Colorado Mining-Stock Exchange." The 
deed of trust had been executed by the last-mentioned company for 
the purpose of securing the payment of an issue of negotiable bonds 
to the amount of $250,000. On August 12, 1895, David W. Hart, 
the appellee, filed an intervening pétition in said cause, wherein he 
alleged that on October 17, 1892, he was the treasurer of the county 
of Arapahoe, state of Colorado; that certain taxes had become due 
on the property covered by the aforesaid deed of trust, which it was 
his duty as treasurer to collect and pay over to the state of Colorado 
and to the proper municipalities and school corporations to which 
such taxes belonged, and for whose beneftt they had been imposed ; 
that on October 17, 1892, and on October 25, 1892, the Hicks & 
Bailey Investment Company, and the flrm of Hicks & Bailey, re- 
spectively, drew checks in his favor, as treasurer of Arapahoe coun- 
ty, on certain banks in the city of Denver, for an amount sufficient 
to pay said taxes, which then amounted to the sum of $2,238.13, and 
delivered said checks to said treasurer in payment of said taxes; 
that at the time of receiving said checks, he, as treasurer, executed 
receipts for said taxes and delivered the same to the drawers of said 
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checks, and caused entries to be made on the public records kept 
in liis oflace tbat said taxes were paid; that, supposing tlie drawers 
of said checks to be solvent, and under a légal obligation to pay 
said taxes, he thereafter, in his settlements as county treasurer, paid 
over the amount of said taxes on tlie property aforesaid to the 
proper authorities; that, at the time of making such settlements and 
paying over said taxes, he had no intention of paying the same ont 
of his own funds, but believed and was assured by the drawers of 
the checks that they would deposit funds in bank sufQcient to meet 
said checks; and that, relying on such belief and assurance, he made 
the settlements and payments aforesaid. The intervener further 
alleged that the drawers of said checks had both become insolvent, 
and that, flnding themselves so insolvent, they had subsequently sur- 
rendered to him the aforesaid tax receipts which had been executed 
and delivered when the aforesaid checks were drawn. In view of 
the premises, the interrener prayed that he might be subrogated to 
ail the rights of the state of Colorado, the city of Denver, and the 
board of éducation, as if said taxes had neither been paid nor re- 
ceipted for, and that the lien decreed in his favor might be adjudg- 
ed to be superiojp to that of the mortgage bond holders, and that 
said lien might be satisfled out of the current income of the mort- 
gaged property. The Mercantile Trust Company, hereafter termed 
the "Trust Company," first demurred to the intervening pétition, and, 
said demurrer having been overmled, it thereupon answered the in- 
tervention. The answer so filed showed, among other things, that 
the mortgaged property in question, and ail the rents derivable there- 
from since the foreclosure suit was instituted, would be whoUy in- 
adéquate to pay the outstajiding mortgage indebtedness; that nei- 
ther the trust company, nor any of the mortgage bond holders, had 
any knowledge or notice of any of the facts alleged in the interven- 
ing pétition, until it was flled; that, under the provisions of the 
mortgage sought to be foreclosed, the trust company, acting as 
trustée for the mortgage bond holders, might hâve caused a suit for 
foreclosure to hâve been instituted, and might hâve procured the 
appointment of a receiver and the séquestration of the rents and 
profits of thé mortgaged property for the beneflt of the bondholders, 
in the fall of the year 1892, if it had been advised that the taxes 
due in October, 1892, had not in fact been paid by the mortgagor; 
that the ofiScial records of the county treasurer's office had at ail 
times shown, since the latter part of October, 1892, that said taxes 
were fuUy paid and discharged; that the payment of said taxes by 
the intervener was purely voluntary payment; and that the laws of 
the state of Colorado required the payment of taxés to be made in 
cash. 

As the case was disposed of in the circuit court on pleadings show- 
ing substantially the aforesaid facts, without the introduction of any 
testimony, the question presented by the appeal is whether the de- 
cree which sustained the intervener's claim, and granted the relief 
prayed for, can be upheld. This question, we think, shotdd be an- 
swered in the négative. On the state of facts disclosed by the rec- 
ord, and heretofore stated, the payment made by the intervener of 
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the taxes in question must be regarded as a voluntary payment. He 
was under no légal obligation to any one to advance and pay the 
taxes upon the mortgaged property. It was kis duty simply to col- 
lect tlie taxes thereon in the mode and within the time provided by 
law, and, when collected, give the proper receipts, make the proper 
entries in his officiai record, and pay over the mqney received to the 
proper authorities. He was under no obligation to accept checks 
in payment of said taxes when the same were tendered in payment. 
The laws of the state of Colorado made the taxes in question pay- 
able in cash only. Mill's Ann. St. Oolo. § 3854. Theref ore, if he 
saw fit to accept checks in lieu of money, and to enter the taxes as 
paid upon the ofBcial records of the county when the checlcs were 
received, and if he thereafter elected to pay over the amount of the 
taxes to the state and municipalities to which they belonged, in re- 
liance upon the promise pf the makers of the checks that they would 
deposit the requisite funds to make the same good, he must be re- 
garded as having acted throughout of his own free will, and at his 
own péril, for the accommodation of the taxpayer. Even if he 
thought proper to accept checks from taxpayers in lieu of money, 
no obligation rested upon him to enter the taxes as paid in the books 
kept in his office, or to give receipts theref or, until the checks had 
been collected. In assuming to enter the taxes as paid in advance 
of the collection of the checks, he acted voluntarily. It is no answer 
to this view to say that, because the various duties of his oflQce were 
discharged by deputies, the intervener did not act voluntarily, or 
that he labored under a mistake of f act in paying the ai oresaid taxes. 
He is responsible for the conduct of his deputies, and must be pre- 
sumed to hâve had knowledge of ail acts done or performed by them 
in an ofQcial capacity, The case must be regarded in the same light 
as if the intervener had personal cognizance of the acceptance of 
the checks and of ail subséquent transactions. Indeed, the record 
fails to show that he did not hâve such personal knowledge of the 
various transactions aforesaid. Inasmuch, then, as the intervener 
was under no obligation, either as a surety or otherwise, to pay the 
taxes in question, and inasmuch as his conduct seems to hâve been 
tnspired whoUy by a désire to accommodate the taxpayer, it must 
be rùled that he cannot be subrogated to the rights of the state with 
respect to the taxes which he advanced and paid. It is uniformly 
held that the right of subrogation does not exist and cannot be in- 
voked under such circumstances. The case of In re Wallace's Estate, 
59 Pa. St. 401, is very much in point. In that case taxes due from a 
property owner had been advanced and paid by the collecter of 
taxes, and subsequently the owner had confessed a judgment in fa- 
vor of the collector for the taxes so advanced. The collector claim- 
ed the right to be subrogated to the lien of the state, but the right 
was denied. The court said, in substance, that it might well be 
doubted whether a person could ever claim subrogation to the rights 
of the state as respects a lien for taxes, but that such right could 
not be claimed where the payment of taxes was voluntary, nor 
where subrogation, if allowed, would préjudice the rights of a third 
party, such as a subséquent judgment créditer. In the case of Wil- 
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kinson v. Babbitt, 4 Dill. 207, Ped Cas. No. 17,668, a collector of in- 
ternai revenue who had paid to tbe government certain public mon- 
eys which. one of his deputies had unlawfully deposited in a bank 
that had subsequently failed, was held not entitled to subrogation 
to the right of the United States to claim a préférence agalnst the 
assigned effects of the insolvent bank. Also, in the case of Grif- 
fing V. Pintard, 25 Miss. 17.3, and Hinchman v. Morris, 29 W. Va. 673, 
2 S. E. 863, it was held that a tax collector and a sheriiï, respective- 
ly, who had advanced and paid certain taxes for taxpayers, were not 
in a position to be subrogated to the riglits of the state in whose 
behalf a lien for the taxes had been created. Inasmuch as a public 
tax is a debt of such a character that it cannot be assigned or farm- 
ed out by the state or municipality to whom it is due (Mcinerny v. 
Keed, 23 Iowa,-410, 415), a case must be very exceptional and pe- 
culiar when the right arises to be subrogated to the lien of the state 
or a municipality. It would certainly be contrary to sound public 
policy to concède that a collector may aecept payment of taxes in 
a mode not authorized by law, and thereafter, when confronted with 
a possible loss, be allowed the right of subrogation. In re Wallace's 
Estate, 59 Pa. St. 401, 405; Hinchman v. Morris, 29 W. Va. 689, 2 S. E. 
863. See, also, Insurance Co. v. Middleport, 124 U. S. 5.'Î4, 547, 8 
Sup. et. 625; Sheld. Sur. § 240. 

But, aside from the foregoing considérations, the right of subro- 
gation ought not to be conceded in the case at bar, because the 
rights of the mortgage bond holders, for the reasons fully disclosed 
in the answer of the trust company, would be injuriously affected. 
By the provisions of the mortgage, a f ailure on the part of the debtor 
to pay, when due, the taxes that were assessed against the mort- 
gaged property, constituted a default, on account of which a suit for 
foreclosure might hâve been maintained, in which proceeding the 
income of the mortgaged property might hâve been appropriated to 
the satisfaction of the mortgage debt shortly after the default oc- 
curred. No such action was brought until the présent suit was in- 
stituted on June 28, 1895, because the trust company and the bond 
holders were induced to believe, by the action of the intervener, that 
the taxes for the year 1892 had been fully paid aad diseharged. It 
now transpires that the property covered by the mortgage is inadé- 
quate to pay the mortgage debt, and that the mortgagor is insolvent. 
The loss of the taxes which were advanced by the intervener must 
fall on some one, and, in view of the circumstances under which they 
were paid, it is certainly more équitable that the loss should be 
borne by the intervener, than that it should be cast on the bond 
holders. It was because tbe intervener accepted checks in payment 
of the taxes, which was an act not authorized by law, that he in- 
curred the loss in question. Under thèse circumstances, he has no 
équitable right, as against the bond holders, to be subrogated to the 
lien of the state or the municipalities to whom the taxes belonged. 
The decree of "the circuit court is reversed, and the case is remanded 
to that court, with directions to dismiss the intervening pétition, at 
the cost of the intervener. 
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WILSON et al. y. SEYMOUR, et al. 
(Circuit Court of Appeals, Elghth Circuit. November 2, 1896.) 

No. 740. 

JUDGMENT AGAINST CORPORATIONS — CONCLUSIVBNBSS UPON StOCKHOLDBRS. 

Stockholders of a corporation are estopped from alleging that a decree 
establlshing a vendor's lien upon corporate property should not be en- 
f'îseed because the vendor had walved the right to a lien by certain rep- 
resajtations made to them before they became stockholders, when It ap- 
pears that they were aware of the proceedings resultlng m the decree, 
and yet failed to insist at the tlme that the vendor had walved such right 
Jones V. Bolles, 9 Wall. 364, dlstingulshed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This suit, which was a blU filed by Alexander Wllson, Robert Mure McKerrell, 
and William Brown, the appellants, against BUen R. Seymour and WiUlam G. 
Pell, the appellees, grows out of the foUowing facts: Some tlme prior to August 
18, 1887, EUen R. Seymour and William G. Pell, the appellees, belng the oveners 
of the Slide and Spur minlng claims located In Boulder county, Oolo., had entered 
Into an agreement with John Haldeman, of London, England, for the sale of 
said mining claims at the price of $750,000; $25,000 thereof to be pald In cash 
one week after the receipt of a certain report- concerning said minlng daims, and 
the balance to be pald wlthin two months thereafter, one-half thereof in cash, 
and one-half In the stock of a Company that was to be organized in England to 
purehase and work said mining claims. Such a corporation, termed "The Slide 
and Spur Gold Mines, Limited," was afterwards organized under the laws of 
Great Britaln with a capital stock of £400,000 sterling, divided into 400,000 shares 
of £1 each; and on May 16, 1887, an agreement was entered into by John Halde- 
man with Harry Edward Gilbert, the latter of whom acted for and in behalf 
of said Company, to sell the aforesaid mining claims to said company for the sum 
of £375,000, which was to be pald as foUows: £85,000 In cash withln 14 
days after the first allotment of shares In said company, £133,000 in fuUy 
paid up shares of said company, and £157,000 in cash, or in fully-paid shares 
of stock of said company, at the option of the directors of said company. Prior to 
August 18, 1887, said John Haldeman had paid to the appellees, on account of 
the aforesaid purehase of said mines, about $58,444, but was unable to make 
further payments. On August 18, 1887, J. Fenton Seymour, the husband of 
BUen R. Seymour, one of the appellees, who was then in England, actlng for 
and in behalf of both of the appellees, entered Into a further agreement, with John 
Haldeman, of the foUowing ténor: 

"Mémorandum of agreement made this 18th day of August, 1887, between John 
Haldeman, of * * * the clty of London, and J. Fenton Seymour, of Denver, 
Colorado, in the United States of America, acting for himself and partners, the 
owners of the Slide and Spur gold mines, situate in Boulder county, Colorado, 
United States of America. 

"The said John Haldeman agrées to pay forthwith the sum of ten thousand 
pounds sterling in addition to twelve thousand five hundred pounds already paid 
on account of the purehase money of the said mines, sueh sum of ten thjusand 
pounds to be pald through Messrs. Wells, Fargo & Company (who now hold the 
deeds of the said property in escrow), and to be held by them and paid over to 
the said J. Fenton Seymour upon the titles of the said mines being registered 
in the name of the Slide and Spur Gold Mines, Limited, free from ail charges and 
iacumbrances; and the said J. Fenton Seymour hereby undertakes and agrées to 
register the titles as above upon the said ten thousand pounds being deposited 
with Messrs. Wells, Fargo & Company. The said J. Fenton "Seymour hereby 
imdertakes and agrées to hâve the Slide mine worked to its fuU capacity, and, 
after the due and légal registration of the title to the said company, he further 
agrées that the returns from the said mine shall be cabled weekly to the said 
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Company in the forin of cables sent herewîth, it being understood and agreed that 
the money value of tlie flrst weekly returns so eabled shall not be less tban the 
sum of two bundred pounds sterling, and that each successive weelily retum shall 
show a moderate increase over that sum. The said J. Fenton Seymour herein 
undertakes and agrées to take the control of the management of said property 
until the payments hereinafter mentloned are completed, and it Is understood and 
agreed that he shall retain such control until the said payments are completed. 
The said John Haldeman agrées that 375,000 shares of one pound each In the 
above company shall be transferred to Mr. Clarence Preston Elder, as trustée, 
and deposited with Messrs Wells, Fargo & Company in London, to the intent 
that the said shares shall be held as security for the due performance of the fol- 
lowing conditions, viz.: First, the payment of ten thousand pounds in addition 
to the above-mentioned twenty-tvs'o thousand and five hundred pounds within 
three days * * * after the receipt of the third successive weekly return from the 
mine as herelnbefore mentioned; and, second, the balance of 45,000 pounds at 
the expiration of ten days after the receipt of eight successive weekly returns of 
the nature and value above specified. Upon the completion of the above-mention- 
ed payments, the said J. Fenton Seymour hereby undertakes and agrées to release 
the above-mentloned three hundred and seventy-flve thousand shares, less seventy- 
seven thousand five hundred, to which he Is entltled, and also less the number 
of shares sold wlth the consent and under the supervision of the aforesaid Clarence 
Preston Elder, gcting for the said J. Fenton Seymour. In case the weekly returns 
eabled from the mine shall from any cause fall below the sum of two hundred 
pounds sterling per week, then in that case such returns shall not count, but the 
time for paylng the second ten thousand povinds and the balance of forty-five 
thousand pounds shall be extended pro rata; but, should the successive weekly 
returns amount to two hundred pounds sterling per week, • » * with a mod- 
erate Increase weekly as herelnbefore mentioned, and the said John Haldeman 
shall make default in the payment of the balance of forty-five thousand pounds, 
then In that case the said J. Fenton Seymour shall hâve the rlght to forfeit the 
amounts aiready paid and to claim the above-mentioned 375,000 shares. As wit- 
ness the taands of the said parties the day and date first above written. 

"J. Fenton Seymour. 

"Jno. Haldeman." 

When the aforesaid agreement was executed, it was understood that the money 
to make the flrst payment of £10,000 therein referred to was te be obtained from 
Robert Mure MeKerrell and William Brown, the appellants, who were sometimes 
designated as the "Scotch Syndicate," and on the following day, to wit, August 
19, 1887, the following agreement was entered into: 

"Minute of an agreement between J. Fenton Seymour and Clarence Preston Elder, 
both of Denver, United States of America, and Robert Mure MeKerrell, of 
Hillhouse, Ayrshire, and William Brown, Sollcitor, Hamilton, Lanarkshire. 

"Whereas, by an agreement made on the 18th day of August, 1887, between 
said J. Fenton Seymour, for himself and others, owners of the Slide and Spur 
gold mines in Boulder county, Colorado, United States of America, of the one 
part, and John Haldeman,' of * » * London, of the other part, it is stipulated 
and agreed that 375,000 fully paid up shares of one pound each, of and in the 
Slide & Spur Gold Mines, Limited, are to be issued by the said company to the 
aforesaid John Haldeman in payment in full for the said mines, against a clean 
transfer of the property to the company free of ail incumbrances and liabilities 
whatsoever, and the due reglstration of the said transfer, and Avhich sliares are 
immediately upon the same being so issued to be transferred to the said Clarence 
Preston Elder, a director of the company, as trustée for behoof of ail concerned, 
and the said shares are to be then deposited with Wells, Fargo & Company, mer- 
chants, London, in the hame of the said Clarence Preston Elder, as a gùaranty 
for the fulflUment by the said John Haldeman of the rerms of said agreement 
so far as incumbent upon him, ail as fully set forth in the said agreement: Now 
it is hereby specially covenanted and agreed that, notwithstanding the terms of 
the aforesaid agreement, 75,000 fully-paid shares of one pound each * • * of 
the said total number of 375,000 shares shall be held by the said Clarence Preston 
Elder, and the said Wells, Fargo & Company, for and on account of the said 
Robert Mure MeKerrell and William Brown, and the said 75,000 shares shall be 
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delivered and transferred to them or their nomlnees immediately upon the cash 
Ijayment mentloned in the aforesaid agreement being rocelved by the said J. Fen- 
ton Seymour, or his heirs and successors, or his or their agent; and further, it ia 
hereby specially provided and agreed that, in the event of the terms of the 
aforesaid agreement net being implemented by the said John Haldeman, and, 
in conséquence thereof, the said shares deposited with Wells, Fargo & Com- 
pany, or part thereof, becoming claimable by or on account of the said J. Fenton 
Seymour, or his heirs or successors, yet, nevertheless, the said 75,000 shares in 
that event shall be forthwith delivered and duly transferred by the said Clarence 
Preston Elder and Wells, Fargo & Company to the said Robert Mure McKerrell 
and William Brown or their nominees, notwithstanding any failure on the part 
of the said John Haldeman to implement the said agreement or any portion of 
the same. J. F. Seymour. 

"Clarence P. Eldir. 
"Robert Mure McKerrelL 
"William Brown." 

On September 6, 1887, the flrst payment of £10,000 mentloned in the agree- 
ment of August léth was made to the appellees, and on the same day the afore- 
said minlng clalms were conveyed to the SUde & Spur Gold Mines, Limited. On 
September 10, 1887, on the due organization of said company, the aforesaid con- 
tract of August 18, 1887, between J. Fenton Seymour and John Haldeman was 
laid before the board of directors of the company, and was by them approved, 
and thereupon, by the action of the board of directors, the contract made by Harry 
Edward Gilbert in behalf of said company on May 16, 1887, with said John Halde- 
man, was se modlfled that Haldeman was to receive for the mining daims an 
allotment of 375,000 shares of fully-paid stock in the company, In lieu of the 
money and stock previously agreed to be paid. Subséquent to September 10, 1887, 
375,000 shares of the stock of said Slide & Spur Gold Mines, Limited, were issued 
and placed In the hands of Clarence P. Elder, on the trusts speclfled in the afore- 
said agreement of August 18, 1887, but Haldeman made no further payments 
in addition to the payment of £10,000, which latter sum was advanced by the 
Scotch syndicate. Matters remained In this condition untll about December 15, 
1888, when Alexander Wilson, one of the appellants, made a further payment 
to the appellees in the sum of £3,500 sterling. ïhis latter payment by Wilson 
appears to hâve been made upon a further understandlng had between the par- 
ties, which was entered into on or about October ô, 1888, to the efiCect that when 
the payment, of £3,500 was made, Clarence P. Elder should dellver to the Scotch 
syndicate the 75,000 shares of the stock by him held in trust, as aforesaid, also 
45,000 shares of stock to a Mr. Rust, and that 15,000 shares of stock should be 
delivered to Alexander Wilson, or whoever should advance the £3,500 on a final set- 
tlement to be made, "not later than three months," of the amount due to the 
appellees on account of the purchase priée of the mines. The total amount due to 
the appellees on account of the sale of said mining claims was not pald, and on 
February 16, 1889, the appellees filed a bill against the Slide & Spur Gold Mines, 
Limited, in the circuit court of the United States for the district of Colorado, 
claiming a vendor's lien for the unpaid purchase money, and seeking an enforce- 
ment of the same. A decree was rendered in favor of the complainants in that 
case, establishing a vendor's lien on June 17, 1890. Seymour v. Slide & Spur 
Gold Mines, 42 Fed. 633. From that decree the defendai:t corporation appealed 
to the suprême court of the United States, and upon such appeal the decree estab- 
lishing the lien and directlng a sale of the mines for its satisfaction and payment 
was affirmed on May 14, 1894. Slide & Spur Gold Mines v. Seymour, 153 U. 
S. 509, 14 Sup. et. 842. Afterwards, on July 13, 1894, the présent bill was filed 
by the appellants against the appellees to restrain the sale that was about to take 
place under the aforesaid decree. The biU of complaint so filed by the appellants 
recited, in substance, the varions facts and transactions heretofore stated, and as 
a ground for the relief sought chargea, in substance, that prior to the making of 
the aforesaid agreements of August 18, 1887, and August 19, 1887, said J. Fen- 
ton Seymour, as the agent of the appellees, had represented to the appellants who 
compose the Scotch syndicate that, if they advanced the £10,000 sterUng necessary 
to se cure a conveyance of the aforesaid mining claim» to the Shde & Spur Gold 
Mines, Limited, as contemplated by said agreement of August 18, 1887, "such con- 
veyance of said property should and would be free and clear of ail liens and in- 
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cumbrances of any nature or kind whatsoever, and particularly that such convey- 
ance should and would be free and clear from any grantor's or vendor's lien of th€ 
said Ellen E. Seymour and William G. Pell, arising from or by reason of sucb 
conveyance, * * • and that seyenty-five thousand shares of stock sbouM be held 
for * * • said Scotch syndieate In such manner that the same should be tul^ 
paid up shares of said company, and so as to secure to ♦ * * sueh Scotch syndi- 
eate the rights, powers, and interests that pertain to the holders of fuUy paid-up 
shares, and that no lien or Incumbrance, and particularly no grantor's or vendor's 
liens, should exist or be asserted against said property by said Ellen R. Seymour 
and William G. Pell by reason of said conveyance of said property to said Com- 
pany." Similar averments were made in the MU vpith respect to représentations 
said to hâve been made by said J. Fenton Seymour, on or about December 15, 
1888, when Alexander Wilson, another of the appellants, was induced to pay to 
the appellees £3,500 towards completing the purchase of the mines; that is to 
say, it -was averred, in substance, that at said time said Seymour represented 
that, if said Scotch syndieate should pay £3,500 sterling, and should receive 15,000 
shares of stock in the Slide & Spur Gold Mines, Limited, the shares so received 
should be held free and clear of aU liens and Incumbrances, and that the mining 
claims aforesaid should be held by said company free and clear of ail incum- 
brances, and particularly free and clear of any grantor's or vendor's lien that 
might be set up or claimed by Ellen R. Seymour and William G, Pell, and that 
the 15,000 shares of stock should be held in every respect as the aforesaid 75,000 
sliares were held, and that the holders thereof should hâve like rights, powers, and 
interests. On the strength of thèse averments, the appellants prayed that the 
appellees might be adjudged to be estopped from asserting or enforcing their 
claim to a vendor's lien against the property of the Slide & Spur Gold IMines, 
Limited, or that in lieu of such decree it might be adjudged that the appellants 
were entitled to a prior lien on the aforesaid mining claims for the money 
which they had respectively advanced and caused to be paid to the appellees 
on account of the sale by them made of said mining claims. The circuit court, 
after a fuU hearing of the case, dismissed the bill of complaint, and the com- 
plainants below hâve appealed. 

Harvey Riddell (James C. Starkweather and Edward L. Dickson 
with. him on the brief), for appellants. 

Willard Teller (Harper M. Orahood and E. B.- Morgan witli him 
on the brief), for appellees. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is conceded by counsel for the appellants that the decree ren- 
dered in the case of Seymour v. Slide & Spur Gold Mines, 42 Fed. 
633, which decree was subsequently afûrmed by the suprême court 
of the United States (Slide & Spur Gold Mines v. Seymour, 153 U. S. 
509, 14 .Sup. et. 842), estops the appellants from asserting in this 
suit or in any other proceeding that Ellen R. Seymour and William 
G. Pell, the appellees, are not entitled to a vendor's lien upon the 
property of the corporation for the unpaid portion of the purchase 
money which was agreed to be paid for the mining claims in con- 
troversy. This admission, so far as it extends, is in accordance with 
the well-established doctrine that the stockholders of a corporation 
are in privity with tlie corporation as to ail corporate matters, and, 
in the absence of fraud, are bound by a decree against the corpora- 
tion which establishes a corporate liability, and will not be per- 
mitted to assail such decree in any collatéral proceeding. Hawkins 
Y. Glenn, 181 U. S. 819, 9 Sup. Ct. 739; Sanger v. Upton, 91 U. S. 56, 
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58; Thomp. Corp. §§ 3392, 3393, and cases there cited. It is contend- 
ed, however, that while the appellants are not entitled to challenge 
the conclusÎTe effect of the decree in question, in so far as the cor- 
poration is concefned, yet, by reason of certain alleged représenta- 
tions made to the appellants before they became shareholders, the 
appellants are not precluded from asserting that the decree ought 
not to be enforced against the corporation, since the enf orcement of 
the same will be prejudicial to their interests as stockholders. This 
is, in effect, an indirect attack upon the decree which established 
the vendor's lien, because a decree against the corporation which 
cannot be enforced is of no value. There is little différence between 
the statement that the decree is erroneous, and ought not to hâve 
been rendered, and the assertion that, because of représentations 
made to the appellants some years before the suit to enf orce the lien 
was brought, the decree «Itimately rendered in that suit ought not 
to be enforced. The authority chiefiy relied upon to sustain the afore- 
said contention is Jones v. BoUes, 9 Wall. 364; but that case, in our 
opinion, is wide of the mark. It was a suit brought by a stockholder 
to restrain a person who had induced him to purchase bis stock by 
means of the false représentation that certain land theretofore con- 
veyed by him to the company had been fully paid for, from bringing 
a suit against the corporation to compel the payment of a sum al- 
leged to be due for the purchase money of the land. The stock- 
holder did not wait in that case, as in this, until a judgment had been 
obtained against the company for the amount of the purchase mon- 
ey, and then seek to show that it ought not to be enforced, but he 
brought a suit against the f raudulent vendor of the stock to restrain 
the commencement of an action for the recovery of the purchase 
money of the land as soon as such suit was threatened. Thèse ap- 
pellants wei'e advised of the commencement of the suit against the 
Slide & Spur Gold Mines, Limited, to enforce the vendor's lien. 
They appear to hâve been aware of ail the proceedings that were 
taken in that case, and they failed to insist in that suit that the ap- 
pellees had waived their right to a vendor's lien by virtue of the al- 
leged représentations on which they now rely to stay the enforce- 
ment of the decree. Under thèse circumstances, it seems obvions 
that the appeal to a court of chancery to prevent the exécution of 
the decree by reason of the alleged représentations cornes too late. 
Eut it is unnecessary to rest our judgment upon this ground alone. 
The relief sought in the case at bar, as we constr-ue the complaint, is 
predicated on the sole ground that prior to the making of the con- 
tract of May 18, 1887, quoted in the statement, the agents of the ap- 
pellees, J. Fenton Seymour and Clarence P. Elder, represented to 
the appellants that the proposed conveyance of the Slide and Spur 
niining claims to the corporation would be free and clear of ail liens, 
and particularly that such conveyance would be free of any grantor's 
or vendor's lien. This allégation, in substance, is repeated on sev- 
eral occasions, and clearly constitutes the gravamen of the bill. 
With référence to this averment, it will sufflce to say that, after a 
carefui considération of the évidence, we hâve reached the conclu- 
sion that no représentation was in fact made to the effect that in 
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case of a sale of the mining claims in question the appellees wonld 
waive or forego their riglit to a vendor's lien. If représentations to 
that effect were made by J. Fenton Seymour, as alleged, and at the 
time stated, it is strange that some allnsion to that fact was not 
made in some one of the several written contracts that were executed 
subséquent to the making of such représentations. It is certainly 
remarkable that a stipulation embodying the alleged représentation 
was not incorporated into the final contract between John Halde- 
man and the Slide & Spur Gold Mines, Limited, which was executed 
on September 10, 1887. It is further remarkable that proof of such 
représentations was not tendered in the suit against the corporation 
to establish the lien, if it was deemed compétent testimony to con- 
trol the construction of the written agreements. We think that it 
is altogether the more reasonable view, that nothing whatever was 
said at any of the intenàews preceding the actual conveyance of the 
mining claims to the corporation, concerning a waiver of the ven- 
dor's lien, because the légal adviser of the Scotch syndicate did not 
suppose that a vendor's lien could arise, or be therealter enforced, 
provided the deal was carried ont on the Unes proposed in the con- 
tract of August 18, 1887. That was the view which was advocated 
with great confidence in the case of Slide & Spur Gold Mines v. Sey- 
mour, 153 U. S. 509, 14 Sup. Ct. 842. No attempt was made in that 
case to control the construction of the varions written agreements 
between the parties, which were apparently complète in themselves, 
by proof of antécédent oral représentations that had been made by 
the agents of the appellees. ' The view thus contended for was over- 
ruled. The court held, after a review of the varions transactions, and 
after an analysis of ail the written contracts, that the appellees had 
not waived their lien, and that the words, "free from ail charges and 
incumbrances," which are found in the contract of August 18, 1887, 
had référence to prior charges and incumbrances existing against 
the mining claims, and did not exclude a lien which arose out of the 
conveyance itself. Slide & Spur Gold Mines v. Seymour, 153 U. S. 
509, 519, 14 Sup. Ct. 842. It résulta from thèse views that the de- 
cree of the circuit court dismissing the bill of complaint was right, 
and it is hereby affirmed. 



JONES V. MBKCHANTS NAT. BANK OF BOSTON et al. GRBGORY v. 
SAMB. GRBGORÏ v. BOSTON SAFE-DEPOSIT & TRUST 00. 

(Circuit Court of Appeals, First Circuit October 23, 1896. 

Nos. 181, 184, 185. 

MONETS PaID into CoURT— DePOSITAIUES OP — PliOCESS AGAINST. 

Where moneys liave been paid into court, and, pending litigation in re- 
gard thereto, bave been placed, by order of the court, in tlie custody of 
Its designated depositary, or of some otlier depositary, pursuant to the 
provision of Rev. St. § 995, such depositaries are in ail respects as exempt 
from the process of the litigants as though the moneys had always re- 
inajned in the Personal custody of the court' s immédiate officiais. 
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Appeals from the Circuit Court of the United States for tHe Dît»- 
trict of Massachusetts. 

Thèse were three bills, the first of which was flied by Charles P. 
Jones against the Merchants National Bank of Boston, the clerk of 
the circuit court, and his predecessor in ofHce; the second by Charles 
A. Grregory against the Merchants National Bank of Boston and an- 
other; and the third by Charles A. Gregory against the Boston Safe- 
Deposit & Trust Company and another; complainants in each case 
claiming title to funds in the custody of the bank and trust Com- 
pany as depositaries of the circuit court, and praying that the same 
be paid over to them. Decree was rendered in favor of défendants 
in each case, and complainants appeal. 

Francis A. Brooks, for Jones and Gregory. 
Lewis D. Dabney, for Merchants Nat. Bank of Boston. 
John Lowell and Thos. H. Talbot, for Boston Safe-Deposît & Trust 
Co. and Mary H. Pike. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. Thèse three appeals can be considered 
together. The Merchants National Bank of Boston is a place of 
deposit of moneys paid into the circuit court of the United States 
for the district of Massachusetts ilnder a standing order, entered 
May 21, 1868, of which the following is a copy: 

"Ordered, that the Merchants National Bank of Boston be, and the same Is 
hereby, deslgnated as the place of deposit of ail moneys paid Into the registry 
of the circuit court of the United States for this district; and that ail the 
moneys paid Into the registry of sald court be depbsited by the clerk in said 
bank, to the crédit of the sald circuit court; and that no moneys so deposited 
be drawn or paid eut except by the court, and on the checks of the clerk of 
the said court, approved by one of the justices of the said court; and that the 
clerk fumish sald bank wlth a certifled copy of this order." 

Being a gênerai order, the circuit court was bound to take judicial 
notice of it, and we must therefore treat thèse appeals as though it 
had been put into the record. At the argument some criticism was 
madc of the expression it contains, "moneys paid into the registry 
of the circuit court," on the ground that it had peculiar, and indeed 
sole, référence to moneys paid in on the equity side; but section 995 
of the Revised Statutes reads as foUows: 

"Ali moneys paid Into any court of the United States, or recelved by the 
ofiBcers thereof, in any cause pending or adjudicated in such court, shall be 
forthwlth deposited with the treasurer, an assistant treasurer, or a designated 
deposltary of the United States, in the name and to the crédit of such court: 
provlded, that nothing hereln shall be construed to preveiit the delivery of 
any such money upon security, accordlng to agreement of parties, under the 
direction of the court" 

This was enaoted after the order was entered, but the order has 
been continuously recognized and acted on by the court as answer- 
ing jts full requirements, no other standing depositary having been 
designated. In view of this fact, there can be no doubt that the de- 
posit made in that bank, and in controversy in two of thèse appeals, 
must be regarded as made under the direction of the circuit court, 



JONES V. MEECHANTS NAT. BANK. 685 

pursuant to the requirements of the statute, and that it must be 
treated as the fund of the court, as fully as though it were in the 
Personal possession of its clerk, and therefore subject in ail respects 
to its summary control and disposition, and èntitled to protection in 
ail particulars, in order that it may be free at ail times for such dis- 
position. Any interférence with it, or with the bank wàere it is de- 
posited, or attempt thereto, which would embarrass in any degree 
snch control or disposition, or harass the bank, or put it to expense, 
by reason of its Bossessing the fund, unless the consent of the cir- 
cuit court was flrst obtained, would amount, on plain principles of 
law, to an implied contempt, and, if persisted in understandingly, 
to an actual one. 

The fund in the Merchants National Bank was orlginally paid into 
the common-law side of the circuit court, in satisfaction of a judg- 
ment recovered by the appellant Jones against one Swift on a note 
of $15,000; but by an order of the court on the equity side it was 
held to abide the resuit of an equity suit in which the appellant Greg- 
ory was the complainant An order was entered in the latter suit 
as foUows: 

"TJpon the pétition of Mary H. Pilce, executrix, flled in tliis cause, and witli 
tlie consent of Swift and Butterfleld, défendants In this cause, and of Thomas 
H. Talbot, attomey for Charles F. Jones in the suit at law of Jones v. Swift, 
No. 2,435 on the law docket of this court, it is ordered: (1) That défendant 
Stetson file the note of $1.5,000, refén-ed to in the said pétition, in the said 
action at law No. 2,435, of Jones v. Swift. (2) That upon the entry of judg- 
ment in the said action at law said Swift he directed to pay into the registry 
of this court the amount of said judgment (but without commissions, by 
consent of the parties herein named), and that said amount be held subject 
to the rights of the parties clalinlng said note, and to abide the décision of the 
court In this cause. (3) That upon the payment by said Swift into the registry 
of this court of the amount of said judgment, an order of satisfaction of said 
judgment be entered of record." 

It is claimed that Talbot, thus named, was not Jones' attorney 
for the purpose of the order, if at ail, and that the order itself was 
irregular and inefEectual. But it is wholly immaterial in thèse ap- 
peals whether the fund went into the Merchants National Bank from 
the law side of the court or from the equity side. It got there from 
the United States circuit court for tbe district of Massachusetts as 
money which had been paid into court, and under the sanction of 
the statute we hâve cited, and of the order of court already set out; 
and it was held by the bank as the agent and représentative of the 
court for that purpose. Nothing more was required. 

The Boston Safe-Deposit & Trust Company was never a standing 
depositary of the circuit court, but a fund was deposited there in 
pursuance of the spirit of the exceptive language found in the last 
clause of section 995 of the Eevised Statutes, already set out. The 
same appellant, Jones, recovered anotber judgment against the same 
Swift, in the same circuit court, for |24,926.90, which Swift also paid 
into court. In the bill against tihis corporation, as also in his bill 
against the Merchants National Bank, Gregory allèges that Jones 
was only a nominal party representing Gregory's interest. This 
fund was paid in pursuant to an order of the court in the suit at law, 
as follows: 
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"Execution to be stayed ten days to give opportunity to défendant to pay 
amouut of judgment into court. If paid In money to remain in court subject 
to order of court." 

The circumstances un^er which thé fund in the Boston Safe-Deposit 
& Trust Company, which fund is a part of that paid into court in the 
second suit against Swift, reached that corporation, appear by the 
following évidence of appellant Gregory, found in the record of the 
suit at bar brought by him against it: 

"Int. It appears from the copy of record in action at law, No. 2,632, put in 
évidence by you in this cftse, that sald Swift, on the 6th day of January, 1887; 
paid into court, or Into the hands of the clerk of the United States circuit 
court, the sum of $24,926.90 in payment of satisfaction of the judgment pre- 
viously recovered against him in the said action at law of Charles F. Jones. 
Please etate, if you can, what became of that money, or of $24,000 thereof, 
and where the said $24,000 now is. Ans. Of such money so paid into court 
by Swift, $24,000 Is now In possession of the défendant in this suit, the Bos- 
ton Safe-DeposIt & Trust Company. Int. What agency, if any, had you In 
placing this money in the hands of the défendant corporation, and for what 
reason dld you seek to do this? Ans. My attorney and courisel, F. A. Brooks, 
applied to the offlcers of the défendant corporation to get them to consent 
to take this money on deposit, and,to pay Interest on It whlle on deposit, and 
he obtained their consent to do so. He then applied to the court to hâve it 
passed over to or deposited with said trust company, and it was done by order 
or permission of the court. It was done by my procurement, and for the 
purpose of obtaining interest on the money during the pendency of the con- 
troversy in regard to the ownership of the note upon or under which the 
judgment against Swift had been recovered." 

Of course, the proper proof of an order of a court is a copy of the 
order itself ; but no objection has been made on this score, and there 
is no doubt about the facts stated by Gregory. Therefore the fund 
in the Boston Safe-Deposit & Trust Company consists of moneys 
which had been paid into court, and were deposited under its spécial 
order to await litigation then pending. This deposit was permissible 
notwithstanding the statute, but it was not required by it; so it has 
only the sanction of the common law. But there arises from this 
no distinction, so far as thèse appeals are concerned, between this 
deposit and that in the bank; as, aside from certain régulations of 
statute as to the method of checking and vouching, the latter owes 
its protection, and the method of its disposition, to the same rules 
of the gênerai law as the former. Independently of ail statutory 
provisions, the plain and well-known principles of the gênerai law, 
especially as administered in equity, f urnish sufflcient sanction and 
protection to each, and each is in ail respects declared by the law 
to be as exempt from the process of the litigant, without the con- 
sent of the court flrst obtained, as though it had always remained in 
the Personal custody of the court's immédiate officiais. 

Although, in response to the propositions of the appellants, we 
hâve thus gone into the détails showing that thèse two funds came 
into the custody of the respective depositaries pursuant to orders 
of the court, yet we are not to be understood as now impeaching the 
broad proposition that the essential position would be in ail respects 
the same if it appeared only that the funds had been transferred from 
the court to the depositaries by the act of the clerk, under color 
of authority from the court, so long as the act of the clerk remained 
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witliout any disavowal by the court. The funds having been thus 
accumulated in the respective depositaries, the appellants, conceiv- 
ing that they had an interest therein which had not been adjudicated 
to them, but without obtaining the leave of the court to proceed 
against them or the depositaries, and without any pétition to the 
court asking leave to intervene in the usual way, flled thèse three 
bills, one against one of the depositaries, the présent clerk of the 
circuit court, and his predecessor in office, one against the same de- 
positary and a person in whose favor the circuit court had decreed 
an interest in the funds, and the third against the other depositary 
and also the same person named in the second. Each bill claims 
title to the respective funds, and prays direct relief against the re- 
spective depositaries in the particulars that they may respectively 
be decreed to pay the respective funds to the complainants ; and 
the complainants took ont subpœnas under the rule, and served them, 
as in the case of any litigious bill âled as of right 

Our attention bas been called to the want of parties, but we prefer 
to put our décision on such grounds as will protect the depositaries 
of the fédéral courts in this circuit from ail such attempts to harasa 
them. We doubt not thèse bills were flled entirely in conséquence 
of a zealous désire to seek a remedy for a supposed right, and with 
no purpose beyond that. Yet the occasion requires us, not to state 
at large why proceedings of this character are not tolerated by the 
law, but only to déclare the rule, so that no one can hereafter ex- 
cuse himself for not regarding it. The futility of ail such bills is 
sufflcient to defeat them, because, notwithstanding the pendency of 
one of them, the court having control of a fund may order the entire 
disposition of it summarily, thus leaving nothing for the bill to 
act on. A bill which can reach no resuit except by staying the ordi- 
nary and rightful exercise of the essential functions of the court is, 
by its character, so futile that it ought to be dismissed for that rea- 
son alone; but it is enough to say that the rule that bills of this sort 
will not be tolerated is so fundamental, and so necessary to the full 
exercise of judicial functions, that the reasons on which it rests need 
not be further stated. 

We hâve now covered ail which is necessary to the décision of thèse 
appeals, but, in vlew of the earnest arguments of the complainants' 
counsel, based on a supposed ground of recovery which was not 
presented to us on an appeal in the original cause, of which the 
pending appeals seem in some way to be outgrowths, it may not be 
out of place for us to observe that, if we were to permit the présent 
bills to stand so far as concerns the objections we bave considered, 
and were to assume that in other respects they were sufflcient to put 
in issue the propositions which bave been argued to us, we do not 
perceive that they could be effectuai to give the complainants the re- 
lief they désire. In the principal cause referred to, the court had 
jurisdiction of the parties and the subject-matter of the controversy ; 
and the judgment therein must, therefore, be taken as coi^elusive, in 
the absence of proceedings in the manner pointed out in the authori- 
ties cited in our opinion passed down this day in Gregory v. Pike, 
77 Fed. 241. If a suitor, by misfortune or mistake, sélects what 
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proves to be the weàker grounds on which to stand, rather than the 
stronger, he may, nevertheless, be concluded by the resuit, which may 
thus add itself to the many instances in which counsel, after an ad- 
verse décision, disturb themselres, often unnecessarily, with the re- 
flection that, if the cause had been tried on différent lines, defeat 
would not hâve followed. 

In each case there will be entered the following order: The de- 
cree of the circuit court is afflrmed, and the défendant corporation 
will recover its costs in this court against the appellants. 



LEWIS et al. V. DILLAED et al. 

(Circuit Court of Appeals, Eighth Circuit. October 12, 1896.) 

No. 711. 

1 Execution — Weongt'dl Lbvt— Ri&hts undeb. 

When a marshal, in levying exécution, forcibly takes property out of 
the possession of a constable who bas levied thereon under a distresa war- 
rant, or of a pledgee for the beneilt of third persons, such action is illégal, 
and the judgœent creditor acquires no right to or lien upon the property. 

3. Samb — Exempt Property. 

The fact that a constable bas levied a distress warrant on mortgaged 
chattels, Which by the law of the state cannot be seized on exécution 
against the mortgagor, does not justify a marshal in taking the property 
ont of the possession of the constable, and levying an exécution on It. 

8. Rights OF Cebditors— Sale under Ageeement— Effbct on Ceeditok not 
A Pakty Thbreto. 

Where property which has come into the possession of parties claiming 
liens is sold under an agreement between some of them that, after pay- 
ing a mortgage, the balance of the proceeds shall be paid into court, to 
await the resuit of litigation as to which of the claimants is entitled to it, 
the légal title to such balance vests in the owner of the property, subject 
to any liens which may hâve been acquired, and the rights of one of the 
claimants who was not a party to the agreement cannot be prejudiced 
thereby. 

■1. Plbdgbs — Rights dp Plbdgbb— Seizurb of Pledge. 

The actual delivery of property by the owner to an agent of his bonds- 
men, with authorlty to sell and apply the proceeds to the extinguiehment 
of any liability of theirs as his sureties, constitutes a valid pledge; and 
the pledgee acquires a superior right to the property and its proceeds, 
as against ail persons except those holding prior liens, which cannot be divested 
by his being wrongf ully deprived of th^ possession thereof . 

Appeal f rom the Circuit Court of the United States for the East- 

ern District of Arkansas. 

W. F. Werner was the collector of the public revenue of the county of Orit- 
tenden, in the state of Arkansas; and, being unable to settle his accounts as 
such collector lii the time and mode required by law, he signed and delivered to- 
his bondsmen on the 26th of July, 1893, the following paper: 

"Gayoso Hôtel, Memphis, Tenn., July 26, 1893. 

"Assets of W. P. Werner. 

21 head of mules ;. 1,000 

Farming utensîls 100 

3 four-horse wagons 100 

1 buggy 75 

1 surrey 50 
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2 horses 100 

25 hogs, more or less W) 

20 head of cattle, more or less 100 

1 jackass 100 

500 acres of cotton, more or less 2,000 

100 acres of corn, more or less 400 

"$500 due me by citlzens of Crlttenden county, more or less. $5,000.00 in- 
terest in Crittenden county scrip, held by Jno. (mortgaged for $3,500.00) 
Armestead. $500 due me in Crittenden Co. scrip, more or less, by cltizens of 
Crittenden Co. W. F. Werner." 

On the 28th of July, 1893, Werner delivered the possession of ail the property 
mentioned in this paper to C. L. Lewis, as trustée and pledgee for Werner's 
bondsmen, with authority to liim to sell the same, and to gather and sell the 
crops of cotton and corn, and appropriate the proceeds of the sale to the pay- 
ment of Werner's Indebtedness to the school fund of Crittenden county, for 
which the sureties on his ofiBcial bond were liable. On the 23d day of August, 
1893, a distress warrant was issued by the auditor of the state, addressed to 
the constable of Jasper township, Crittenden county, which recited, in sub- 
stance, that there was due to the state from Werner, as coUector of the public 
revenue, the sum of $16,378.76, and commanding the constable to levy and sell 
the goods and chattels, lands and tenements, of Werner and his sureties 
(naming them), to satisfy the sum due the state. The property, the proceeds of 
which are hère in controversy, was duly levied upon by the constable under 
this distress warrant; and while the same was in his possession by virtue of 
such levy the possession was forcibly taken from him on the 15th of Sep 
tomber, 1893, by the United States marshal, who proceeded to levy on the 
property an exécution issued on a judgment against Werner, and In favor of 
Cochran. The judgment in favor of Cochran was recovered on March 20, 
1893, for $12,018.30. On July 29, 1893, exécution was issued on this judgment, 
and came Into the hands of the marshal the same day, and on the luth of 
September, 1893, was levied on the property, the proceeds of which are hère in 
dispute; the marshal taking the property from the possession of the constable 
for the purpose of making such levy, as before stated. Billard & Coffin had 
a deed of trust or chattel mortgage on ail the property mentioned, which was 
prlor In date and superior to the claim of ail the parties to this suit. At this 
stage of affalrs, Cochran, Lewis (Werner's bondsmen), and Dillard & Coffin 
entered into an agreement, on the lOth of September, 1893, which, after reciting 
in substance the foregolng claims ot the parties, and also the further fact that 
the state of Arkansas was asserting a right to subject the property mentioned 
to payment of the debt due the state from Werner in his officiai capaeity, as 
collector of the public revenue, provided that the marshal, by his deputy, 
Bowen, might continue in possession of the property, gather and sell the crops 
of cotton and corn, and sell the other property, and pay the proceeds, less 
certain costs and charges and the rent on the land, to Dillard & Coffin, who, 
after satisfying their own mortgage debt against Werner, were to pay the re- 
mainder into the registry of the United States circuit court for the Bastern 
division of the Eastern district of Arkansas, there "to awalt the détermination 
as to whom the property belongs; it belng hereby expressly agreed that the 
rights of the parties hereto, respectively, are preserved, it being the intention 
of this Instrument merely to avoid costs and expenses, and obtain the largest 
amount of Inoney possible, over which the sald Cochran. Lewis, and the state 
of Arkansas may litigate their rights. * * *" The property was sold, and 
the proceeds applled as provided in the agreement. Dillard & Coffin's debt was 
satislied in fuU, and they paid into the registry of the court the remaining pro- 
ceeds of the sale of the property, amounting to $2,069.77. This MU was filed 
on the Ist of December, 1894,' by Cochran, the appellee. Lewis, one Morris, 
and Werner are made défendants. The bill allèges that the appellee is entl- 
tled to the fund in the registry of the court by virtue of the levy by the mar- 
shal of the exécution issued on the Cochran judgment. Lewis answered, deny- 
ing the complainant's right to the fund, and setting up a claim thereto as trus- 
tée and pledgee for Werner's sureties on his officiai bond. The state of 
Arkansas, by leave of the court, intervened, and set up a claim to the fund 
V. 76F.no. 6— 44 
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by vîrtue of the Issuance and levy of the auditor's distress warrant on the 
property, So that there are three clalmants to the fund in the registry. 
Cochran claims it upon the ground that he acquired a lien on the property by 
the levy of his exécution thçreon, Lewis clalms it as trustée and pledgee for 
Werner's sureties on his officiai bond, and the state of Arkansas claims it by 
virtue of the levy thereon of the distress warrant Issued by the auditor against 
Wemer as a defaulting coilector of the public revenue. The court below de- 
creed that the fund belonged to Cochran, and Lewis and the state of Ariiansas 
appealed. 

W. G-. Weatherford, for appellants. 
John J. and E. 0. Hornor, for appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as albove, de- 
livered the opinion of the court. 

Under the agreement, the rights and liens of the parties attached 
to the proceeds of the sale now in the registry of the court, in the 
same manner, in the same order, and with the same efEect as they 
bound the property before the sales were made. Markey v. Lang- 
ley, 92 U. S. 142, 155; Astor v. Miller, 2 Paige, 68; Sweet v. Jacocks, 
fi Paige, 355; Brown v. Stewart, 1 Md. Ch. 87; Olcott v. Bynum, 17 
Wall. 63. At the time the marshal attempted to levy the Cochran 
exécution on the property, it was either in the actual possession 
of the constable, under and by virtue of the levy thereon of the 
auditor's distress warrant, or in possession of Lewis as agent and 
pledgee for Werner's bondsmen, Whether the constable or Lewis 
had the possession of the property, the action of the marshal in 
forcibly taking the possession and levying the Cochran exécution 
.thereon was illégal, and Cochran acquired no right to or lien upon 
the property by virtue of that action. Covell v. Heyman, 111 U. 
S. 176, 4 Sup. et. 355, and citations. Conceding that the rule in 
Arkansas is that mortgaged chattels cannot be seized and sold 
on exécution against the mortgagor (Jennings v. Mcllroy, 42 Ark. 
236), and that there was a mortgage on thèse chattels at the time 
the constable took them in exécution on the distress warrant, that 
gave the marshal no right to take the property out of the posses- 
sion of the constable, and levy the Cochran exécution upon it. The 
distress warrant had the force and effect of an exécution issued on 
a judgment at law. Sand. & H. Dig. Ark. §§ 6655-6664. More- 
over, if the chattel mortgage prevented the constable from making 
a valid levy of the distress warrant upon the property, it was 
equally an obstacle in the way of the marshal making such a levy. 
The marshal had no jurisdiction to pass upon the validity of the 
constable's levy. So long as the constable was in the actual pos- 
session of the property, holding it under the levy of the distress 
warrant, the marshal could not disturb that possession, or make 
any levy upon the property. It does not appear that the mort- 
gagees objected to the levy of the distress warrant. The marshal 
did not represent the mortgagees, but was seeking to do precisely 
what it is said the constable had done, namely, levy an exécution 
on the property, regardless of the mortgage. If, therefore, any 
prior right or lien could be acquired by the levy of an exécution on 
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the property while it was under mortgage, tliat riglit or lien was 
acquired by the state by virtue of the levy of the distress warrant. 
The rule in Arkansas is that, when there are several exécutions 
against the same défendant at the same time, the ofQcer who suc- 
ceeds in making the flrst levy thereby obtains priority for his writ, 
and secures it the right to be flrst paid out of the proceeds of the 
sale, without regard to the date of the writs, or the time they came 
into the oflBcers' hands. Derrick v. Cole, 60 Ark. 394, 30 S. W. 
760. By wrongfully taking the property out of the possession of 
the constable, Cochran gained no right, and the state lost noue. 
But it is said that the state was not a party to the agreement for 
the sale of the property, and therefore could make no claim to the 
proceeds. It is true, the agreement is not signed by any one on 
behalf of the state, but it recites that the state of Arkansas is as- 
serting a right to subject the property to the payment of the amount 
due her from Werner as collector, and contains an express provi- 
sion that "Cochran, Lewis, and the state of Arkansas may litigate 
their rights" to the fund derived from the sale of the property. 
Moreover, if the state had not been mentioned in the agreement, 
her rights would not hâve been prejudiced thereby; for an agree- 
ment between Cochran and Lewis, two of the rival claimants of the 
property, could not hâve the effect to préjudice the rights of the 
state. The agreement put an end to a further race of diligence be- 
tween the several claimants. Each claimant to the property was 
to hâve the beneflt of the rights and liens he had acquired up to that 
date, and whoever was found, in a proper proceeding instituted for 
that purpose, to hâve acquired the prior or better right to the 
property, would be entitled to the proceeds of its sale, in the regis- 
try of the court. After this agreement was entered into, the appel- 
lee flled this bill for the purpose of having the rights of the par- 
ties to the fund determined. By this act the appellee acquired no 
new or additional lien or right to the property or its proceeds. 
It is such a proceeding as the agreement contemplated should be 
instituted by some one of the claimants to the fund. The judgment 
créditer who first files a bill and secures service of process in the 
suit to set aside fraudulent conveyances of the judgment debtor's 
property, or to discover assets, thereby establishes a lien upon the 
property mentioned in the bill, and is entitled to priority over other 
creditors in the distribution of the fund derived from such prop- 
erty. Kimberling v. Hartly, 1 McCrary, 136, 1 Fed. 571. But there 
is no analogy between such a proceeding and the suit at bar. Hère 
the fund was aiready in court, and the object of the bill was to 
détermine which of the rival creditors had the better right to it. 
The fund was not brought into court through the action of any 
single créditer, but by the joint agreement of ail. Before the biil 
was flled, the property had been sold, the mortgage debt dischar- 
ged, and the surplus proceeds paid into the registry of the court. 
After the extinguishment of the mortgage debt, the appellee could 
not maintain a bill in equity to subject the property or its proceeds 
to the payment of his judgment, on the theory that Werner had 
only an équitable estate therein, that could not be reached in any 
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other mode. When the mortgage debt was extinguished, Werner 
at once became possessed of the légal title to the remaining prop- 
erty, or its proceeds, subject to any valid claim or lien thereon ac- 
qnired by Lewis, Cochran, or the state. 

It remains to consider the rights of Lewis as trustée and pledgee 
for the bondsmen of Werner. A contract of pledge need not be in 
writing. It dépends for its validity on delivery and possession of 
tbe property. The delivery of the property may be to an agent or 
trustée who may hold the possession for the pledgee, and the pledge 
may be given to secure the pledgee against a liability as surety for 
the pledgor, as well as for an existing debt. Jones, Pledges, §§ 5, 
34, 35. The actuaJ delivery of the property by Werner to Lewis, 
as agent for the bondsmen of Werner, to secure them against lia- 
bility as sureties on his olBcial bond, without authority to the agent 
to sell the property and apply the proceeds towards the extinguish- 
ment of such liability, constituted a valid pledge of the property. 
That the possession of the property passed to the pledgee is not con- 
troverted. It does not appear that the mortgagees objected to 
this pledge of the property. The learned counsel for the appellee 
say in their brief that "Lewis, as trustée, was in possession at the 
time of the marshal's levy." The marshal could not rightfully dis- 
turb that possession. At common law, goods held in pledge could 
not be attached or taken in exécution in an action against the 
pledgor. Jones, Pledges, § 372. The common law on this sub- 
ject obtains in Arkansas.' Patterson v. Harland, 7 Ark. 158; Jen- 
nings v. Mcllroy, 42 Ark. 236. From the very nature of the con- 
tract of pledge, the pledgee bas a right to hold the pledge undis- 
turbed until it is redeemed. Yeatman v. Savings Inst., 95 U. S. 
764. It follows from thèse well-settled principles that Lewis, as 
trustée and pledgee, had the prier and superior right to the prop- 
erty and its proceeds, as against ail persons except the mortgagees ; 
and, the mortgage debt having been extinguished, he now has the 
right, as trustée and pledgee, to the remaining proceeds of the sale 
of the property. Having been wrongfully deprived of the pos- 
session of the property by the appellee, he did not thereby lose his 
right in equity, as against the appellee, to the property or its pro- 
ceeds. If the liability of the sureties of Werner for which the 
property was pledged has been discharged, the direction given be- 
low for the decree to be rendered by the circuit court will not bave 
the eflect to deprive the appellee or the state from showing that 
fact, and subjecting the fund in court to the payment of their de- 
mands by a proper proceeding for that purpose. 

To conclude, the claimants to the fund are entitled to rank in the 
following order: (1) 0. L. Lewis, as agent and pledgee of the prop- 
erty for the sureties on the oflacial bond of Werner, is entitled to the 
fund to indemnify the sureties for any sum they bave paid, or are 
liable to pay, as such sureties. (2) If the fund, or any portion there- 
of, remains after discharging the liability for which the property 
was pledged to Lewis, the state of Arkansas is entitled to the same 
on account of the sum due the state from Werner as collector of the 
revenue for which the distress warrant was levied on the property. 
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(3) If the fund, or any portion of it, remains after satisfying the 
claims of Lewis and the state of Arkansas, Cochran, the appellee, 
is entitled to the same on his exécution issued on his judgment 
against Werner. The decree of the circuit court is reversed, and 
the case remanded with directions to that court to render a decree 
directing that the fund be paid to the claimants according to their 
priority of right thereto as declared in this opinion. 



UNITED STATES v. TYGH VALLEY LAND & LIVE-STOCK CO. 
(Circuit Court, D. Oregon. September 26, 1896.) 

1. Tbespass ok Govehnment Lands— Remedy. 

The United States has the same right as a prlvate owner to instituts 
légal proceedings to protect its property from threatened injuries. 

2. Same — Implied Licensb. 

There is no implied license to use for pasture purposes public land re- 
served for the préservation of forests, to the destruction or injury of such 
forests. 

Daniel E. Murphy, U. S. Atty., and Charles J. Schnabel, Asst U. 
S. Atty. 
Franklin P. Mays and H. S. Wilson, for défendant 

BELLINGER, District Judge. It is contended in support of the 
demurrer to the complaint that the act of March 3, 1875, "to protect 
ornamental and other trees on government réservations and on lands 
purchased by the United States and for other purposes," does not 
apply to a case like this. That act makes it an offense against the 
United States to unlawfully eut or injure trees standing upon re- 
served or purchased lands of the United States, or to break fences 
inclosing such lands, or to break or open such fences, and drive cat- 
tle, horses, or hogs upon such land, for the purpose of destroying 
the grass or trees thereon, or to knowingly permit such animais to 
enter, through any such inclosures, upon the lands of the United 
States. The injury threatened in this case is from the pasturing of 
sheep upon an uninclosed forest réservation. The act in question, 
KO far as it relates to the pasturage of reserved or purchased lands 
of the United States, refers only to inclosed lands. The acts com- 
plained of are therefore not criminal, under the laws of the United 
States. It does not follow that the government is without civil rem- 
édies to protect its property from the threatened injmy. It is held 
in Cotton v. U. S., 11 How.' 229, that the rights of the United States 
as to its public lands are the same as those of any owner of private 
property, and that it may therefore maintain trespass against any 
person trespassing upon such lands, either by cutting and carrying 
away timber or otherwise. The following quotation embodies the 
opinion of the court in its main part: 

"Every soverelgn state ia of necesslty a body politic, or artifieial person, 
and, as such, capable of making contraets and holding property, both reai 
and Personal. It is true that, in conséquence of the peculiar distribution of 
the powers of government between the states and the United States, offenses 
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against the latter, as a soverelgn, are those only which are defined by statute, 
•whilé what are ealled 'common-law offenses' are the subjects of punlsh- 
ment only by the states and territorles within whose jurlsdiction they are 
oommltted. But the powers of the United States as a soverelgn, dealing with 
offenders against thelr laws, must not be confounded with their rlghts as a 
body polltic. It would présent a strange anomaly, indeed, if, having the 
power to make contracts and hold property as other persons, natural or artl- 
flcial, they were not entitled to the same remédies for thelr protection. The 
restraints of the constitution upon thelr soverelgn powers cannot affeet their 
civil rights. Although, as a soverelgn, the United States may not be sued, 
yet, as a corporation or body polltic, they may brlng sults to enforce their 
contracts and protect thelr property In the state courts, or in their own trlbu- 
nals administerlng the same laws. As an owner of property in almost every 
State of the Union, they hâve the same right to bave it protected by the local 
laws that other persons hâve. As was sald by this court In Dugan v. U. S., 
3 Wheat. 181, 'It would be strange to deny them a rlght whlch Is secured to 
every citizen of the United States.' In U. S. v. Bank of the Metropolis, 15 
Pet. 392, It was decided that when the United States, by their authorized 
agents, become a party to negotlable paper, they hâve ail the rights and 
Incur ail the responsiblUtles of other persons who are parties to such làstru- 
ments. In U. S, v. Gear, 3 How. 120. the right of the United States to maln- 
taln an action of trespass for taking ore from their lead mines was not ques- 
tioned." 

It is argued that there is an implied license from the United States 
to pasture thèse lands, growing ont of the custom that bas existed 
from the beginning of the government, by which the public lands 
hâve been so used. In Buford v. Houtz, 133 U. S. 320, 10 Sup. Ct. 
305, it is held that there is an implied license, growing ont of the cus- 
tom of nearly 100 years, that the public lands of the United States, 
especially those in which the native grasses are adapted to the 
growth and fattening of domestic animais, shall be free to the people 
who seek to use them, where they are left open and uninclosed, and 
no act of the government forbids their use. But there is a clear 
distinction between public lands and lands that hâve been severed 
from the public domain, and reserved from sale or other disposition, 
under gênerai laws. Such a réservation severs the land reserved 
from the mass of the public domain, and appropriâtes it to a public 
use. Wilcox V. Jackson, 13 Pet. 498. It is in furtherance of the 
policy of the government by which the public domain is held for set- 
tlement that it shall be free to such use by the people as serves the 
convenience of settlers on uninclosed portions of it without public 
détriment. The réservation of the lands in question is an appropri- 
ation to a spécial public use, and is therefore a disposai of them, so 
far as the public domain is concerned. This appropriation is for 
the promotion of the public good. It is claimed for the government 
that the pasturage of thèse lands with sheep will injuriously affeet 
the forests of the réservation, and thus tend to defeat the object for 
which the réservation was made. If this is true, there is no reason 
why the government should not be entitled to such civil remedy to 
prevent the threatened injury as is available to any other owner of 
property. As was said in Cotton v. U. S., supra, "It would présent 
a strange anomaly, indeed, if, having the power to make contracts 
and hold property as other persons, natural or artiflcial, they [the 
United States] were not entitled to the same remédies for their pro- 
tection." The object of the réservation is the préservation of the 
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forests of the Cascade range of mountains in Oregon, and there is 
theref ore no implication of a license to use the reserved lands to the 
destruction or injury of thèse forests. The govemment, no less than 
a priyate party, is entitled to hâve its interests protected against the 
threatened trespass and injury. The demurrer to the complaint is 
overruled. 



FITZGERALD v. WEIDENBECK et al. 
(Circuit Court, D. Minnesota. September 29, 1896.) 

COBPORATIONS— LlABILITY OP TRUSTEES — PeJÏALTY — RiGHT OF ACTION. 

The Montana statuts provlding tliat, if tlie trustées of a corporation or- 
ganized thereunder fail to make a report of its alïairs at a specified time, 
they shall be liable for its debts, créâtes a joint and several liability to 
each créditer, wliich can be enforced by an action at law against one or 
ail of tlie trustées. Tbis liability Is not in the nature of a penalty. The 
right of the creditor is vested as soon as it accrues, and may be assigned, 
and cannot be defeated by any subséquent change or repeal of the statute. 

Bigelow & Taylor, for complainant. 

Cobb & Wheelwright and T. D. Merwin, for défendants. 

LOCHREN, District Judge. The demurrer of the several défend- 
ants to plaintiff's complaint in this action came on fôr hearing before 
the court on the first day of the gênerai term begun and holden at the 
court room in the fédéral building in the city of Minneapolis, in said 
district, on Tuesday, the Ist day of September, A, D. 1896, and the 
several parties appeared by counsel and were heard. The plaintiff, 
by his complaint, seeks to hold the défendants, trustées of the Twin 
City Butte Mining Company during the year 1894 and ever since, lia- 
ble for the amount of three judgments obtained in the district co\u*t 
of the Second district of the state of Montana against said company, 
which is a Montana corporation, upon indebtedness of said com- 
pany arising on contract, and existing and matured on and prior to 
October 1, 1894; the personal liability of the défendants being 
claimed to exist under a section of the Montana statute, under which 
said company was incorporated, which required that every company 
or corporation organized under the provisions of such statute should 
annually, within 20 days from the Ist day of September, make a re- 
port, which should state the amount of the capital of such corpora- 
tion, and the proportion thereof actually paid in, and the amount of 
existing debts, and which report should be signed by the président 
and a majority of the trustées of said corporation, and be verifled 
by the oath of the président or secretary of such corporation, and be 
flled in the office of the clerk of the county where the business of the 
corporation is carried on ; and that, if any company shall fail to make 
or file such report as above stated, ail the trustées of the company 
shall be jointly and severally liable for the debts of the company then 
existing, and for ail that shall be contracted before such report shall 
be made. And the complaint allèges the fact to be that said Twin 
City Butte Mining Company did not make or file such report within 
'20 days from the lat day of September, A. D. 1894, nor at any other 
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time prior t6 the 3d day of February, A. D. 1895. One of said judg- 
ments, for the sum of $1,278.37, waa se recovered by the plaintiiî 
against said Twin Oity Butte Mining Company on December 1, 1894, 
on causes of action on contraet, ail existing against said company on 
and prior to October 1, 1894, in favor of other parties, who tbere- 
after assigned the same to the plaintiff. The other two judgments, 
for 11,556.37 and $163.08, respectively, were so recovered by other 
persons in February, 1896, on similar causes of action existing and 
matured before October 1, 1894, and the same two judgments were, 
after the recovery thereof, assigned to the plaintiff. 

1. I think the complaint suflSciently allèges that the défendants 
were at ail the times referred to in the complaint trustées of the 
said corporation; and that their report was not filed witUin a rea- 
sonable time after 20 days from the Ist day of September, 1894. 

2. The liability of the défendants under the statute, being a joint 
and several liability to each créditer of the corporation, such liability 
can properly be enforced by each créditer for himself in an action at 
law against one or ail of the trustées. If the liability were strictly of 
the nature of a penalty, it could not be enforced in a court of equity. 

3. But, while the statutory liability of trustées has some of the char- 
acteristics of a penalty, and attaches upon such kind of default or 
omission of duty on the part of the trustées as is frequently in like 
statutes punished by the infliction of a penalty, yet, under this stat- 
ute, sueh liability of the trustées is not a penalty, but the withdrawal, 
as to them, as a conséquence of their failure to perform certain du- 
ties, of the exemption from personal liability which the statute 
allowing the incorporation of the company would otherwise afford 
them, and an allowance to the creditors of the corporation at the 
time of such default or during such omission of duty, of the further 
remedy of having the right to proceed in the collection of their debts 
directly against the trustées from whom such exemption is with- 
drawn. There is nothing harsh or oppressive in this. Persons who 
without franchise engage in a business venture for profit are each 
held justly liable for ail the debts and obligations of the joint con- 
cem. If the state grants corporate franchises to persons engaging 
collectively in business ventures, and includes in such grant exemp- 
tion from Personal liability, such exemption will be upon such terms 
and conditions, and as to such persons, as the statute prescribes. By 
the terms of this Montana statute stockholders are personally liable 
to creditors to the extent of unpaîd stock, and, in case the company 
fails to make the required report, the exemption from personal lia- 
bility for debts of the corporation then existing or contracted during 
the default is withdrawn as to the trustées who ought to hâve caused 
the report to bè made and flled. There is no penalty in the strict 
and proper sensé. Thèse debts are still the debts of the corporation, 
and, if they are ail paid by the corporation ia the course of its busi- 
ness, or collected from its assets, the liability of the trustées causes 
no loss to them. There is no mulet nor forfeiture prescribed against 
them as punishment for their default. The removal of the exemp- 
tion from Personal liability as to them, simply enlarges and extends 
the rights and remédies of creditors as to debts of the corporation 
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existing at the time of the omission of duty, or contracted while 
such omission continued. Such liability attaches in respect to the 
debts existing at or during the default, and may be enforced not only 
by the then creditors, but by their subséquent assigns as well. The 
right of the créditer to enforce this obligation and liability of the 
trustées becomes flxed and vested as soon as it accrues, and passes to 
his assignée, and is not subject to be defeated by any repeal or change 
of the statute. It is not the case of a right or liability created by 
statute, and with no other than a statutory basis, resting on the 
power of the législature to prescribe forfeiture for disobedience. It 
is rather a case or condition where the corporate franchise by its own 
terms and limitations, and for a plain reason, ceases to afford to offi- 
cers of the corporation who disregard an enjoined duty, the exemp- 
tion from Personal liability which the franchise alone would other- 
wise aiîord in respect to specifled debts contracted in an enterprise 
in which they were engaged, with others, for profit. 

4. The Montana statute set forth in the complaint has not been 
repealed. The slight changes in verbiage in the new Code and 
slight additions leave the conditions affecting this case in force in 
1894, still in force. 

The demurrers are overruled, with leave to the défendants to 
answer plaintifE's complaint by the rule day in November, 1896. 



NATIONAL BANK OF OXFORD v. WHITMAN. 

(Circuit Court, S. D. New York. August 18, 1896.) 

1. Corporations — STO0iiHOr.DER8' Liability — Traksitoby Actions. 

The action given by Gen. St. Kan. par. 1192, to enforce the stockholders' 
liability when an exécution against a corporation is returned unsatisfled, 
is transitory, and may be brought outside the state against a nonresident 
stoekholder. Howell v. Manglesdorf, 5 Pae. 759, 33 Kan. 194, foUowed. 

2. State Courts — Construction of Statutes — Obitbr Dictdm. 

The opinion of a state court upon the construction of a statute of the 
State is entitled to great weight in the fédéral courts, even though the 
question considered was not directly in judgment. 

This was an action by the National Bank of Oxford against 
George 0. Whitman to enforce his liability as a stoekholder in the 
Arkansas City Investment Company. Défendant moves to set 
aside a verdict for plaintifE. 

William B. Hornblower, for plaintifE. 
William G. Wilson, for défendant. 

WHEELER, District Judge. The constitution of Kansas pro- 
vides (article 12, § 2): 

"Dues from corporations shall be secured by individual liability of the stock- 
holders to an additional amount equal to the stock owned by each stoekholder." 

And the General Statutes of that state (1889, par. 1192, «Execu- 
tion against Stockholders: Action"): 

"Sec. 32. If any exécution shall hâve been Issued against the property or 
effects of a corj)oration, except a railway or a religlous or charitable corpora- 
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tio^i, anjg there pannot be found any property wliereon to levy such exécution, 
then exécution may be Issued against any of the stockholders, to an estent 
equal In amount to the amount of stock by him or her owned, together wlth 
any ampunt Unpaid thereon; but no exécution shall issue against any stock- 
holder, exeept npon an order of the court in which the action, suit or other 
proceeding shall hâve been brought or Instituted, made upon motion in open 
court, after reasonable notice In writlng to the person or persons sought to be 
chargea; and, upon such motion, such court may order exécution to Issue 
accordlngly; or the plaintiff in the exécution may proceed by action to charge 
the Stockholders wlth the amount of hls judgment." 

The défendant was an original holder of a large part of the stock 
of the Arkansas City Investment Company, a corporation existing 
under and subject to thèse provisions, against the property of 
which an éxecution issued on a judgment there in favor of the 
plaintiff, and was returned unsatisfled. This action is brought 
upon the last clause of the statute, to charge him with the amount 
of this judgment, which is much less than the amount of his stock. 
Notes which were the foundation of the judgment were proved 
with it, and a verdict was directed for the plaintiff; and the case 
has now been submitted on a motion to set aside the verdict, prin- 
cipally because the suit is brought hère outside of the state of Kan- 
sas. 

Several cases of great weight and entitled to very respectful con- 
sidération hâve been cited to the effect that the action is wholly 
local. Bank v. Rindge, 154 Mass. 203, 27 N. E. 1015; Fowler v. 
Lamson, 146 111. 472, 34 N. E. 932; Marshall v. Sherman, 148 N. 
Y. 9, 42 N. E. 419. But in Howell v. Manglesdorf, 33 Kan. 194, 5 
Pac. 759, the suprême court of Kansas, after observing that two 
remédies were prescribed in this statute, and holding that the notice 
of motion required in one could not be given without the state, said, 
as to the other, which is this one: 

"This nile does not deprlve a creditor of the Insolvent corporation of a rem- 
edy against the stockholder residing in another state, and upon whom service 
cannot be obtained hère. While the liability Is statutory, It is one which 
arlses upon the contract of subscrlption to the capital stock of the corporation, 
and an action to enforce the same is transltory, and may be brought in any 
court of gênerai jurisdlction in the state where Personal service can be made 
upon the stockholder." 

— That the construction of the constitutions and statutes of states 
by their tribunals is binding is not questioned, but this déclara- 
tion is said to be so far merely obiter as not to be authoritative. 
The question whether the action is transitory, and could be main- 
tained without the state, was not directly in judgment; but it was 
so before the court, in construing the provisions of the consti- 
tution and statutes together, that it appears to bave received full 
considération. The opinion of the court upon it is, at least, en- 
titlfed to great weight elsewhere. The action itself is personal; 
no spécial proceedings are provided for in it; and, according to 
the décisions of the suprême court of the United States, it would 
appear to be transitory. Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 
263; McVickar v. Jones, 70 Ped. 754. It is said that the jurisdic- 
tion of this court is concurrent, and so only co-extensive, with that 
of the courts of New York, and that this court hère should not take 
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cognizance of cases that those courts would not. TTip, declining of 
jurisdiction by those courts cannot, however, take from this court 
that which properly belongs to it; and the décision of what belongs 
to this, at least, must ultimately be detennined by the suprême court 
of the United States. The décisions of that court must be followed 
hère, as understood ; and so, by them, this motion must be overruled. 
Motion denied, and judgment on verdict ordered. 



GAILLARD et al. v. CANTINI. 
'Circuit Court of Appeals, Fourth Circuit. November 10, 1896.) 

No. 153. 

Parties— Conspiraot—Trespass. 

In an action for conspiracy to injure and oppress the plaintlff, carrled 
out in a trespass upon his place of business, tlie fact that hls business 
was carried on in company with another is not sufflcient to requlre or jus- 
tlfy the joinder of such other as plaintlfC. 

Plbading— Demurrbb— Imphoper Joinder of Actions. 

Where a demurrer on the ground that several causes of action hâve been 
Improperly joined does not specify any particular cause of action as Im- 
properly joined, and fails to specify any particular part of the complaint, 
it must be regarded as a demurrer to the whole complaint; and, if such 
complaint States one good cause of action, the demurrer will not lie. 

Samb^No Légal Capacitt to Sue. 

A demurrer on the ground "that the plaintifC has not légal capacity to 
sue for damage for the alleged personal injury and sufferlng of his wlfe, 
nor for the alleged outrage and wounding of his feelings by reason thereof ," 
is not properly an objection to plaintiff's capacity to sue, but relates rather 
to the absence of facts sufflcient to constitute a cause of action. 

Same. 

In an action against several persons for damages, one of the counts 
averred that défendants, combining and confederating to injure and op- 
press plaintiffi, with threats of violence caused him to open the door of his 
résidence, and foreibly and maliciously entered therein, assaulted and 
overawed plaintiff, disturbed the peace of his family, and seized and car- 
ried away his property; and that by reason of sald unlawful conduct 
plaintifC's wife became terrilied, her health was Injured, plaintiff's feelings 
were outraged, and he was damaged in réputation and character. Held, 
that the count was for a conspiracy to injure and oppress plaintifC, not 
an action for personal Injuries and sufïerings of his wife and outrage to 
his own feelings, and that thèse matters were merely set forth as part 
of the res gestse, or as matters of aggravation and characterization of de- 
fendants' tortious acts. 

JUDICIAL OHDERS— SeARCH AND SeIZURB — TniRD PARTIES. 

A judgment order or warrant authorizing search and seizure of property 
can hâve no force or efCect as to the persons or property of one who was 
not a party or privy to the suit in which it was made, and between whom 
and the parties in the case no connection appears. 
Chiep Constable of South Carolina — Powkrs. 

The chief state constable of South Oarolina, not being a judicial officer 
subject to the order of a judge, has no authority to exécute the process of 
the courts. 
South Carolina Dispensakt Act— Entrt of Résidence— Seizure. 

Certain state constables of South Oarolina, under the direction of ths 
chief slate constable, entered plaintiff's résidence, and took therefrom sev- 
eral packages of wine. There was no évidence that such résidence was 
a place where intoxieating liquors were soid, bargained, or given away in 
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violation of sections 22 and 23 of the dispensary act. Eeld, that the 
entry ano! seizure were unlawful, and that plaintiff was entltled to recover 
damages therefor. 

In Error to the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

William A. Barber, Atty. Gen. S. C, for plaintiffs in error. 
Théodore Gr. Barker, for défendant in error. 

Before GOFP, Circuit Judge, and HUGHES, District Judge. 

GOFF, Circuit Judge. This action was instituted in the circuit 
court of the United States for the district of South Carolina by 
Anania Cantini, the défendant in error, against Théodore Gaillard, 
Charles V. Swan, R. Hayne Pepper, and Charles B. McDonald, 
plaintiffs in error, for the recovery of damages. The plaintiff, in 
his complaint, set forth three causes of action against the défend- 
ants: First. That on the 3d day of October, 1893, the défendants, 
combinihg, confederating, and agreeing to injure and oppress the 
plaintiff, with a number of other persons unknown to said plain- 
tiff, forciby and maliciously entered and searched the place of 
business of the plaintiff and his brother in the City of Charleston 
and state of South Carolina, in violation of the plaintiff's rights, and 
to the injury of his character and réputation. Second. That on the 
3d day of October, 1893, the défendants, accompanied by a number 
of persons unknown to the plaintiff, led by said défendants, combin- 
ing, confederating, and agreeing together to injure and oppress 
the said plaintiff, forcibly and maliciously entered and searched 
the place of business of the plaintiff in said city and state, and 
afterwards, on same day, with an armed body of men, the défend- 
ants Charles V. Swan, R. Hayne Pepper, and Charles B. McDonald, 
under the order and instruction of said Théodore S. Gaillard, caused 
the plaintiff to open the door of his résidence in said city and state, 
and forcibly and maliciously entered therein, assaulted and terri- 
fted the plaintiff, and disturbed the peace of his family, and searched 
the rooms of his private dwelling, and took from the possession 
of the plaintiff certain personal property, to wit, sixty-odd pack- 
ages consisting of Italian domestic wine, the property of the plain- 
tiff', to the value of $141.75. Third. That on the 3d day of Oc- 
tober, 1893, the défendants Swan, Pepper, and McDonald, under 
the direction and instigation of the défendant Gaillard, and ac- 
companied by a number of armed men led by said défendants, com- 
bining together to injure and oppress the plaintiff, unlawfully and 
maliciously entered the place of business of the plaintiff in said 
city and state, and afterwards, on the same day, said défendants, 
with a number of armed men, and with threats of violence, caused 
the plaintiff to open the door of his résidence, and forcibly and 
maliciously entered therein, and assaulted, terrifled, and ovei^awed 
the plaintiff, and disturbed the peace of his family, and despoiled 
pJaintiff of his property, which they forcibly seized and carried 
away; and by reason of said unlawful conduct and by said force 
and violence the wife of the plaintiff became terrifled, and became 
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therefrom ill, and greatly suffered from the effects thereof, and 
lias been seriously injured in lier health; and that the plaintiff's 
feelings were outraged and wounded, and that he was damaged in 
his réputation and character, and in other respects greatly injured. 
To this complaint the défendants flled a demurrer, the grounds of 
which will sufflciently appear as we proceed with the considération 
of the case. The demurrer was overruled by the court below, and 
the défendants flled an answer, in which they denied ail the allé- 
gations contained in the said three causes of action, except that 
the plaintifE was doing business in said city of Charleston and 
State of South Carolina; and they set fortli in said answer that 
they were state constables under the dispensary law of that state, 
and that they acted in an officiai capaeity in executing an order 
issued by a state circuit Judge in a légal proceeding duly insti- 
tuted, and that ail they did was to exécute said process in a law- 
ful manner, and that, as such state constables, they were exempt 
from being sued for their officiai actions; and they further claimed 
in said answer that this suit was, in effect, a suit against the state 
of South Carolina. Défendants also moved the court to strike out 
of the complaint, as being irrelevant and redundant, ail the allé- 
gations thereof and demands therein for damages claimed for in- 
jury to plaintiff's character and in regard to the personal in jury 
to plaintiff's wife, and the outrage and wounding of his feelings 
eaused thereby; which motion the court below refused. An oral 
demurrer to the third cause of action as set forth in the coraplaint 
was interposed by the défendants and overruled by the court be- 
low. 

The case came on to be tried to a jury, and a verdict for |3,000 
was rendered for the plaintiff below. During the trial the défend- 
ants excepted to certain portions of the judge's charge to the jury, 
and bills of exceptions relative thereto were duly signed, as were 
also bills of exceptions to the action of the court in refusing to 
give certain instructions asked for by the défendants. The sub- 
ject-matter of said several bills of exceptions and their relevancy 
to the pleadings and issues joined in this case will be considered 
hereafter. The court below (Hon. William H. Brawley, district" 
judge, then holding the circuit court), in disposing of the demur- 
rer and motion to strike out, flled a written opinion, which so clear- 
ly States the questions raised by the demurrer and motion that 
this court, in disposing of the assignments of error referring to 
such action of the court below, deems a further discussion of the 
same uncalled for, and quotes with approval the opinion of Judge 
Brawley relating thereto, which is as follows: 

"This case came on to be heard upon a demurrer flled by défendants on the 
5th day o£ February, 1894, and also on a notice served upon plaintiff to 
strilie out certain allégations of the complaint. The demurrer and notice were 
ai'gued together. The demurrer is upon four grounds: 

"1. 'That there is a defect of parties plaintiff, in that Geremia Cantini 
should hâve been joined as plaintiff, because he was, at the commencement 
of the action, as appears upon the face of the complaint, a co-partner and 
"doing business in company" with the plaintiff at the place of business where 
the alleged forcible and malicious entry and search was made by the défend- 
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ants, and suffered jolntly with the plaintlff the wrongs and injuries alleged.' 
It does not appear that there Is any express allégation of partnership In the 
complaint, and none, except such as may be Inferred from the words 'doing 
business in company' wlth, which are quoted above. Tbese words may be 
considered as merely descriptive of the place of business of plalntifC Anania 
Cantinl, and, were the partnership the gist of the action, would be scarcely 
sufflcient as an allégation of the existence of the partnership. Moreover, the 
complainant does not set forth the injury complained of as done to the part- 
nership, or as affecting in any way the partnership relation. The rule, aâ laid 
down by Mr. Pomeroy, Is that: 'Where a personal tort bas been done to a 
number of individuals, but no joint injury has been sufiCered, and no joint 
damages sustalned, in conséquence thereof, the interest and rlght are neces- 
sarily several, and each of the injured parties must maintain a separate ac- 
tion for his own personal redress. • ♦ • In order that a joint action may 
be possible, there must be some prior bond of légal union between the per- 
sons injured, such as a partnership relation, of stich a nature that the tort 
interfères with It, and by virtue of this very interférence produces a wrong 
and conséquent damages to ail. ♦ * • It is not every prior exlsting légal 
relation between the parties that will impress a joint character upon the 
injury and the damage.' Pom. Rem. § 231. The gravamen of the complahit hère 
is a conspiracy to injure and oppress the plaintiff, Anania Oantini, carried 
out in a trespass upon his place of business and afterwards upon his rési- 
dence. The fact that the business was carried on in company with his 
brother, Geremia Cantini, is not enough to require or justify the joinder of 
Geremia Cantini as plaintiff, and this ground of demurrer cannot be sus- 
talned. Wait's Code, p. 237, | 144. 

"2. The second ground of demurrer is that 'it appears on the face of the 
complaint that several causes of action therein hâve been improperly Jolned.' 
Examination of the complaint shows that the several causes of action as set 
forth in the complaint (if they are considered as several distinct causes of 
action) ail 'arise out of the same transaction or transactions connected with 
the same subject of action.' 'In gênerai, under the libéral provisions of our 
statute, différent causes of action may he united where they belong to the 
same class or species of injuries or wrongs, or when they arise out of the 
same transaction.' Estee, PI. & Prac. p. 420, § 3068; Id. p. 153, § 314, and 
cases cited. Again: 'A demurrer lies only when an entire pleadlng that is 
the entire cause of action is insufflcient, as a part of a cause of action cannot 
be demurred to. So, if any part of a bill demurred to Is good, demurrer to 
the whole cannot be eustained. If the complaint contains one good cause of 
action, a demurrer to the whole complaint will not lie.' Id. p. 423, § 3071. 
The demurrer in this cause does not specify any particular cause of action 
as improperly joined, and fails to specify any particular part of the com- 
plaint. It must, therefore, be regarded as a demurrer to this whole com- 
plaint. 'When a demurrer does not go to the whole complaint it must dis- 
tinctly point out the part it is intended to cover.' Wait's Code, p. 235, § 144. 
'A demurrer must reach the whole cause of action.' Id. p. 235. 'If tlie com- 
plaint States one good cause of action, a demurrer to the whole complaint 
will not lie.' Estee, PI. & Prac. p. 423, § 3071; Sewing-Mach. Co. v. Wray, 
28 S. C. 86, 5 S. E. 603. It is not, however, clear that the complaint in this 
case does set forth several distinct and separate causes of action. 'It is not 
necessarily stating several causes of action to set up several grounds of com- 
plaint.' Durant v. Gardner, 10 Abb. Prac. 445; Id., 19 How. Prac. 94; Wait's 
Code, p. 227, § 142. 'Where the complaint contains, in substance, but one 
cause of action, stated in différent eounts, it is not a ground of demurrer.' 
Hillman v. Hiltman, 14 How. Prac. 456. It may be hère, as was held in 
Brewer v. Temple, 15 How. Prac. 286; Wait's Code, p. 198, § 142,— that the 
complaint in fact contained but one cause of action, that each allégation con- 
stituted a part of the res gestse, that what was alleged to hâve been said 
and done constituted but a single transaction.' It is claimed on behalf of 
plaintiff hère that the subject of this cause of action is the unlawful con- 
federacy or conspiracy on the part of the défendants (admitted by the demur- 
rer) to injure the plaintiff, and the doing of the acts in pursuance of that con- 
spiracy (also admitted by the demurrer). And that the rule in an action for 
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conspiracy Is that 'a conspiracy to do an unlawful act, and the dolDg of the 
act in pursuance of the conspiracy, to the damage o( plalntlff, créâtes a good 
cause of action against ail the parties to the conspiracy.' 2 Add. Torts, p. 61, 
§ 850, note 1. The gênerai rule, as stated in Wait's Code, p. 237, is this: 'If, 
in fact, the complaint contains but a single cause of action, whatever else it 
may contain, a demurrer on the groimd that several causes of action are im- 
properly unlted is bad.' Hillman v. Hillman, 14 How. Frac. 456. 'In an ac- 
tion for conspiracy the rule is to allow a great latitude in setting eut in the 
complaint the particular acts from which the conspiracy is to be inferred; 
even so far as to allow the individual acts of the conspirators to be averred.' 
1 Estee, PL & Prac. p. 645, § 17C7. In either aspect of the complaint, it ap- 
pears to the court that the second ground of the demurrer is bad. 

"3. The third ground of demurrer is 'that the plaintiff bas not légal capaclty 
to sue for damage for the alleged personal in j m'y and suffering of his wife, 
nor for the alleged outrage and wounding of his feelings by reason thereof.' 
This cannot be considered properly as an objection that 'plaintiff has not 
légal capaclty to sue.' Mr. Pomeroy says: 'A want of légal capacity to sue— 
a demurrer or défense for this cause— must relate excluslvely to some légal 
dlsablllty of the plaintiff, such as infancy, coverture, idlocy, and the like, and 
not to the absence of facts sufflcient to constitute cause of action.' Pom. 
Rem. p. 247. If this ground of demurrer Is considered as in the nature of 
an objection that the complaint does not state facts sufflcient to constitute a 
cause of action In the plaintiff, as the husband, viz. 'the personal injury and 
suffering of his wlfe, and the alleged outrage and wounding of his feelings 
by reason thereof,' the answer of plaintiff's counsel to the objection seems to 
be cohclusive, viz.: That the action is not brought 'for the damages for the 
Personal injury and suffering of plaintiff's wlfe, nor for the alleged outrage 
and wounding of his feelings by reason thereof; that the action, as already 
stated, Is for a consplHicy on the part of the défendants to injure and op- 
press the plaintiff, and for dolng certain acts in pursuance of the conspiracy, 
and that the injury and suffering of the plaintiff's wife, and the alleged out- 
rage and wounding of his feelings by reason thereof is, In so far as they 
are mentloned in the complaint, are set forth, either as part of the res gestse, 
or as matters of aggravation of, and as characterizing the tortious proceed- 
Ings of, défendants. In any vlew, the fourth ground of demurrer Is bad. 
For the like reasons the motion to strike out 'the allégations of the com- 
plaint and demands for damages in regard to injury to plaintiff's character 
and réputation, and In regard to personal injury to plaintiff's wife, and the 
outrage and wounding of his feelings thereby,' is refused. The judgment of 
the court is that the demurrer be, and the same is hereby, overruled, and that 
the motion to strike out is refused, both wlth costs to plalntlff." 

We hâve also carefully considered the argument of counsel for 
plaintifls in error relating to the assignments of error concerning 
the charge of the court below to the jury, and his refusai to in- 
struct the jury as prayed for by the défendants. The action of the 
court under considération was evidently based upon the force and 
effect of the testimony that had been submitted to, and was to be 
considered by, the jury. Such testimony — at lea«t the parts there- 
of pertinent to the matters set forth in the bills of exceptions — 
should hâve been included therein if it was intended to ask this 
court to review said action of the court below. Considering the 
charge itself, and the statement of the testimony as therein set 
forth, we are compelled to fully concur with the trial judge (Hon. 
C. H. Simonton then presiding) in his instructions as given to 
the jury. Having approved of the action of the court below in 
overruling the demurrer, it follows that the refusai of the court 
to give the instructions to the jury asked for by the défendants be- 
low must also hâve our indorsement. for the reason that the in- 
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structions so refused were, in substance, the same propositions that 
had been presented by the demurrer, and properly rejected. We 
deem it proper, under the circumstances attending this case, and 
in the absence of the certifled évidence alluded to, to make the 
charge of the judge below to the jury, which was excepted to, a 
part of this opinion. It reads as follows: 

"Plaintlff charges that the défendants, conspiring together, entered upon 
his premises unlawfuUy, thereby committing a trespass upon hls rights and 
property, taking and carrying off a part of It. The évidence tends to show 
that the défendants, with others, under the direction of T. S. Gaillard, who 
had been appolnted chief constable, entered plaintifC's premises in Tradd 
Street, and his résidence in King street, and searched both places, taking 
sundry packages of wine from the last-named place, in which plaintiiï had a 
half interest The previous concert and the subséquent entry are both ad- 
mitted. They are justified by the averment that défendants were acting un- 
der the orders of the chief constable, Gaillard, who had what is called a 
'warrant' from Judge Izlar. I will not go luto or comment on this act of Judge 
Izlar, or dispute his authority, or dlscuss the validity or invalidity of his order 
In the case In which it was made. Were I to be of the opinion that it is 
whoUy erroneous, abnormal, and invalid, I would not présume to sit in judg- 
ment on it, as this court cannot revise or review that opinion. But I charge 
you that, having been passed in a cause in which Cantini was not a party, 
and to which he was not a privy, and no connection appearing in any way 
between Cantini and the parties in that case, the order had no force or 'efCect 
whatever as to Cantini and his property. Besides this, the order professes 
to hâve been Issued in an action, a judiclal proceeding, brought before a 
judge, a judicial offlcer, and couid only be executed by a judiclal offlcer sub- 
ject to his orders; that is to say, the sheriff of the county in which the parties 
défendant or their property waa, or any lawful deputy of his. Gaillard, as 
chief constable, was not such an otflcer, nor was he a constable under the 
dispensary act; and neither he nor any one under his appointment could 
exécute this process, and so protect themselves with it. Neither he nor his 
appointées were the offlcers to whom it was directed. Whatever may be the 
conflict in décisions of other courts, there is no conflict of décision in this 
court upon the question of liability for the Invasion of the rights of person 
or property, however confident parties may be that they hâve authority to do 
so, whatever may be their gopd faith. When persons act under thèse cir- 
cumstances, they take this risk. The dearest rights of a freeman are pro- 
tection of his home, his property, and his life. They must not be invaded, 
except under extrême circumstances, and on the most ample authority; and 
whoever Invades them must be prepared to show, and he takes the respon- 
sibility of showing, that he had ample authority. Put the question to your- 
selves, and you can answer it. Were any one of you to be arrested as you 
leave this courthouse, and lodged in jail, and there kept untll it was discov- 
ered that the offlcer had mistaken you for some other man, or believed that 
the paper he had was a good warrant of arrest, would the mlstake of the offl- 
cer, however honest it might hâve been, satisfy you? If thèse facts be es- 
tablished to your satisfaction, then plaintifC ie entitled to some compensation. 
You fix this. What is it worth to a man to hâve his home invaded under the 
circumstances you bave heard, and his property taken off? For, in the ab- 
sence of àny évidence that the résidence of Cantiui was a place where in- 
toxicating liquors were sold, bargained, or given away in violation of sec- 
tions 22 and 23 of the dispensary act, which I now read to you, the state offl- 
cers had no right to enter and seize. Now, thèse damages must be compen- 
satory only, unless you see anything in the évidence showing wanton or 
malicious, gross or outrageous action on the part of the défendants. If you 
can see thèse, or any of them, you can find exemplary damages, punish the 
défendants. I must say to you that I do not see it." 

The mère statement of the ground on which the oral demurrer 
was fo'inded, that the complaint hereinbefore set forth in substance 
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did not state facts sufflcient to constitute a cause of action, is suffl- 
cient to show that the court did not err in overruling it; and a fur- 
ther discussion of the assignment of error referring to the same is, 
we think, entirely unnecessarj. 

If this case wei-e heard only on the questions raised by the as- 
signments of error referring to what transpired during the trial 
before the jury, we would flnd it to be our duty to impose the dam- 
ages provided for by clause 2, rule 30, of this court (11 C. 0. A. cxiL, 
47 Fed. xiii.), as a punishment for suing out a writ of error merely 
for delay, and it is only by giving the plaintiffs in error the benefit 
of a doubt that may be said to bave existed as to one of the grounds 
of demurrer that we are not impelled to take that course. The 
judgment complained of will be afiûrmed. 



STANDARD LIFE & ACCIDENT INS. CO. v. FRASER. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1896.) 

No. 295. 

1. AcwDBNT Insurance — Application — Advicb of Agent. 

A provision in the application and policy that no agent can walve any 
provisions of the policy does not protect the company, where the applicant 
truly States the facts, and then answers in accordance with the agent's 
advice, as to the efCect of such facts. 

2. Same— Occupation of Insdked— Question for Jury. 

An applicant stated that his occupation was "proprletor of a bar and bll- 
liard room, not tending bar." The évidence was that he tended bar to 
the extent of relleving his bartenders occasionally at lunch or meal hours. 
Eeld, that the question whether the occupation of the insured was as 
stated in bis application was a question for the jury. ^ 

8. Same— Violations of Law. 

An accident policy provided that the Insurance should not cover viola- 
tions of law. The insured, shortly after eommitting the misdemeauor of 
shaking dice with another, was shot and killed by the latter. There 
was no évidence that any quarrel arose over the game, or that any provo- 
cation was given up to the moment of the shOoting. Eeld, that it was a 
question for the jury whether the death resulted from the violation of law. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

This was an action by Eliza M. Fraser against the Standard Life & 
Accident Insurance Company to recoTer $4,000, which she alleged was 
due her under a policy of accident Insurance issued by the company 
upon the life of Harry L. Fraser. From a judgment in favor of plain- 
tifl, défendant brings error. 

James Kiefer, for plaintifl in error. 

Lindsay, King & Turner, for défendant in error. 

Before GILBERT and ROSS. Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. Eliza M. Fraser, the widow and bene- 
ficiary of Harry L. Fraser, deceased, commenced an action in the court 
below to recover from the plaintiff in error |4,000, which she alleged 

v.76F.no.6 — 45 
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was due her under a policy of accident insurance issued by said Insur- 
ance Company upon the life of said Harry L. Fraser. The insurance 
Company set up several défenses, the flrst of which was that the poli- 
cy was issued in considération of warranties contained in the applica- 
tion, in which the applicant, at the time of applying for the insurance, 
had warranted that he had no other accident insurance in the said 
Company, or any other company, and that he had made no application 
for accident insurance upon which he had not been notified of the com- 
pany's action thereon, which warranties were false and untrue,in this: 
that on the 26th day of January, 1894, more than a year before Fra- 
ser's application, there had been issued to him, by the Fidelity & 
Oasualty Company of New York, a policy insuring him against acci- 
dent in the sum of $2,000 for 12 months, and that at the expiration of 
that policy, and on or about January 26, 1895, the same company, at 
the request of the insured, had renewed the same for 12 months there- 
after. A second défense was that, subséquent to the issuance of the 
policy sued upon, the insured had violated the terms of the insurance 
contract by doing an unlawf ul act in that he had voluntarily engaged 
in and played a game of dice for money, and during the game he had 
become involved in a dispute over the resuit of the same and the own- 
ership of the money bet thereon, and during the progress of said dis- 
pute, and as a resuit of said game, the insured was shot, and thereby 
met his death. A f urther défense was that the insured had warranted 
in his application that his occupation was "proprietor of Hôtel North- 
ern sample and billiard rooms, not tending bar," and that said state- 
ment was false and untrue, in this: that said insured did tend the bar 
of said hôtel, and did frequently tend and wait upon the drinking bar 
therein, and that by reason of said false description of his occupation 
he obtaîned classification of his occupation as "preferred,"and thereby 
secured a policy in |4,000, whereas, if he had stated his occupation 
correctly, as that of saloon keeper tending bar, the highest amount of 
insurance which the company would hâve granted would hâve been 
$2,000. The jury returned a verdict for the sum of |4,000, and return- 
ed négative answers to four spécial interrogatories submitted to them 
by the court, thereby finding that the insured did not receive his in- 
juries as the resuit of being engaged in a violation of the law, and that 
he did not lead the agent of the insurance company to believe that 
the prior policy he had obtained from the Fidelity & Oasualty Com- 
pany was to be superseded by the policy which he obtained from the 
défendant in error, and also that the assault made upon the insured, 
whereby he lost his life, was unprovoked. 

It is assigned as error that the court permitted the défendant in 
error to prove that one Brydges, who was the solicitor of the in- 
surance company, was, at the time the insurance was applied for, 
fully advised of a state of facts directly the opposite to that repre- 
sented by the answers of the insured to the question propounded to 
him in the application blank, viz. whether or not he had, or had 
applied for, other insurance. The testimony so admitted was that 
of the agent himself, who said that when he wrote up Fraser's appli- 
cation Fraser stated to him that he had a policy in the Fidelity & 
Oasualty Company, which had expired on January 26, 1895, and 
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had been renewed, but that the renewal had not been paid for, and 
that thereupon he, the agent, advised Fraser tbat the policy was not 
in force, and that Fraser could truthfully answer that he had no 
other accident insurance. It appeared that the agent was merely 
a soliciter of insurance, and had no power to issue policies, and that 
he turned in the application to the local office, which was author- 
ized to Write policies, without saying anything about the insurance 
in the Fidelity & Casualty Company. He also testifled that from 
his conversation with Fraser he understood that the Fidelity policy 
was not to be renewed, and that the policy in suit was to super- 
sede it. It appeared from the évidence that subsequently the pre- 
mium was paid upon the prior policy, and that the policy remained in 
force during the year succeeding January 26, 1895. 

It is contended by the plaintiff in error that the décision of the su- 
prême court in the case of Insurance Co. v. Fletcher, 117 U. S. 519, 6 
Sup. et. 837, is décisive of the question hère involved, and establishes 
the doctrine that, where notice is given in the application itself that 
the powers of the soliciting agent are limited, the company is not 
bound by any statement or conversation between the agent and the 
insured which is not embodied in the application, or brought to their 
notice. In that case the agent of the insurance company had ques- 
tioned the insured on subjects material to the risk, and the latter had 
made answers which, if correctly written down and transmitted to 
the company, would probably hâve caused it to décline the risk. The 
agent, with the knowledge of the applicant, wrote down false answers, 
concealing the truth, and transmitted the application to the company, 
whereupon the policy was issued. It was expressly conditioned in the 
policy that the answers in the application were part of the policy, 
and that no statement to the agent, not embodied in the application, 
ahould be binding on the company, and a copy of the answers, with 
thèse conditions conspicuously printed upon it, accompanied the poli- 
cy. The court held tiie policy void. In the présent case there is no 
stipulation, either in the policy or in the application, to the effect that 
no statement to the agent not transmitted to his principal shall be 
binding upon the latter. The only limitation of the powers of the 
agent is that contained in the policy, which provides that the terms 
of the policy "cannot be waived or altered by any agent," and the 
stipulation in the application, whereby the applicant agrées that the 
application and warranty "shall be the basis of the contract between 
the company and me, and I accept the policy which said company 
shall issue upon this application subject to ail conditions, provisions, 
and classifications . contained in such policy or ref erred to therein, 
which I understand cannot be altered, changed, or waived by any 
agent of said company, either bef ore or after the issuing thereof." It 
will be seen, therefore, that the case of Fraser is very différent from 
that of Fletcher in the décision above referred to. Fraser truly stat- 
ed ail the facts concerning his prior insurance. He perpetrated no 
fraud upon the company or its agent. He stated the facts, and the 
agent placed an interprétation upon them. The agent said that un- 
der those facts the applicant could truly answer that he had no other 
insurance. There is nothing in the policy or the application to inf orm 



708 76 FEDERAL REPORTER. 

an applicant that the agent of fhe Insurance company may not advise 
him conceming the facts essential to he considered in making the con- 
tract, or that the company may not be bound thereby. In Insurance 
Oo, V. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87, an applicant for in- 
surance, in answer to the question whether he had other Insurance, 
had informed the agent that he had certain certiflcates of membership 
with certain co-operative societies, and that he did not know whether 
they would be considered Insurance or not. The agent thereupon in- 
formed him that they were not insurance, and wrote the answer "No" 
to the question, The court held that the acts of the agent in thèse 
respects were the acts of the insurance company, and in so holding 
gave effect to a statute of the state of lowa, where the insurance con- 
tract was made, which provided that "any person who shall hereafter 
solicit insurance or procure applications therefor, shall be held to be 
the soliciting agent of the insurance company or association issuing 
a policy on such application, or on a renewal thereof, anything in the 
application or policy to the contrary notwithstanding." It is true 
that in the state of Washington, where the contract now before the 
court was made, there is no statutory provision similar to that of lowa 
just quoted, but, even in the absence of a statute, the principles which 
govern the décision of the Chamberlain Case must control the case 
under considération. There was no stipulation in the application or 
the policy in the présent case that the soliciting agent who procured 
the insurance was not to be deemed the agent of the insurance com- 
pany, and it is not disputed that he was such agent. The company 
relies, not upon the contention that he was not their agent, but upon 
the limitations they had placed to his powers. Those limitations are 
confined to withholding the power to alter the terms of the policy of 
insurance. There is not withheld from the agent the power to act 
for the company in other respects, or to bind the company in deciding 
for it whether or not the facts detailed truthf ully and in good faith by 
the insured did or did not amount to évidence of a prior insurance. 
Insurance Co. v. Baker, 94 U. S. 610; Insurance Co. v. Mahone, 21 
Wall. 152; Insurance Co. v. Wilkinson, 13 Wall. 222. 

It is contended also that there was a breach of warranty upon the 
part of the insured with respect to his occupation. In his application 
he is described as a "proprietor of a bar and billiard room, not tending 
bar." The évidence was that he tended bar to the extent that he re- 
lieved his bartenders occasionally at lunch or meal hours, and waited 
upon customers at such times. It may well be doubted whether, in 
view of the stipulations in the policy and the application which pro- 
vide that, if any in jury is received by the insured in any occupa- 
tion classed by the company as more hazardous than the one stat- 
ed, he should be entitled to recover only such amount as the pre- 
mium paid would purchase at the rates ûxed by the company for 
such increased hazard, there could be any breach of the warranty 
of his occupation, so long as his real occupation was one of those 
which the company held itself ont as ready to insure. The amount 
for which the company undertook to insure a barkeeper for a given 
premium was one-half the amount for which it insured the appli- 
cant, and it would seem that its remedy in such a case would be 
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to have its liability in case of death reduced according to the real 
occupation of the insured, and tliat the description of the occupa- 
tion of the applicant as stated in the application would he a repré- 
sentation onlj, and not a warranty. But that question is not neces- 
sarily involved iu the décision of this case. The trial court instruct- 
ed the jury that it was for them to say what was the occupation 
of the insured. The court said: "The phrase in the policy was in- 
tended to describe the occupation — the regular business — of the ap- 
plicant, and, if you ând from the évidence that the said Fraser was 
not engaged in the business or occupation of tending bar as a busi- 
ness or occupation, you should disregard this défense." We find no 
error in this instruction. The question whether the occupation of the 
insured was as stated in his application was a question for the .iury, 
and was determined by the jury in favor of the défendant in error. 

Error is assigned to the refusai of the court to direct the jury to re- 
turn a verdict for the plaintiff in error on the ground that it appeared 
conclusively from the évidence that the insured lost his life while en- 
gaged tn the commission of an unlawf ul act. It had been provided in 
the policy that the Insurance should not cover "violation of law, re- 
sisting arrest, or fleeing from justice." It is contended on the part of 
the défendant in error that the violation of law which is hère referred 
to is conflned to the spécifie instances which are described in the two 
foUowing sentences, "resisting arrest or fleeing from justice." Wheth- 
er or not this contention is correct, it is unnecessary hère to déter- 
mine. The évidence in the case does not, to our minds, conclusively 
establish the fact that the deceased met his death as the direct resuit 
of violation of law. The statute of Washington prohibited the act of 
gambling in dice, in which he had been engaged just prior to his death, 
and declared the same to be a misdemeanor; but the évidence con- 
ceming the connection of the unlawful act with the death of the in- 
sured was properly submitted fo the jury under instructions from the 
court. The jury found that the shaking of the dice was not wholly or 
partly, directly or indirectly, the cause of the shooting. According to 
ail the testimony, there was no provocation for the shooting, there had 
been no dispute over the game, and there had been no trouble be- 
tween the parties engaged in it up to the very time of the shooting. 
There was some conversation between the insured and his assailant 
about changing money, and, in the course of the conversation, the lat- 
ter drew his weapon and shot. There was nothing to show that any 
ill feeling between the parties was engendered by the game. The 
cause for the shooting was wholly unexplained. We cannot see that 
the évidence conclusively establishes the fact that gambling with dice 
for money, in violation of the statute of Washington, caused the death 
of the insured. It would hâve been error, therefore, to instruct the 
jury to that effect. 

We find no error for which the judgment should be reversed, and it 
is accordingly afiirmed, with costs to the défendant in error. 
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PRICHABD V. BUDD et al. 
fCircuU Court of Appeals, Fourth Circuit. November 10, 1896.) 

No. 167. 

1. CONTRACTS — ASSIGNMBNT — AgkNCY — tTlIDISCLOSED PRINCIPAL. 

Wliere one party to a contract stipulâtes therein that he will not asslgn 
the same without the consent of thé other, thls does not prevent an undis- 
elosed third party, for whom he acted as agent in making the contract and 
in carrying on the work provided for therein, from maintaining an action 
upoii it. 

2. Bkrach op Contract— Assdmpsit. 

Where, under a contract with the owner of certain land to couvert treea 
thereon Into railroad ties, and sell them, and to pay for them after sale, 
the ties were manufactured and removed from the land, and, before the 
time in whieh they were to be sold had explred, the owner of the land 
selzed and sold them, and approprlated the money to hls own use, held, 
that assumpsit would lie to compel him to account therefor. 

S. APPBAL — ASSIGNMENT OF EkROB. 

The circuit court of appeals will not consider asslgnments of error relat- 
ing to the giving or refusing of instructions unless they set out fully the 
parts of the charge referred to, according to rule 11 (11 O. O. A. cil., 47 
Fed. vi.). 

4. Same— Revibw of Action dp Trial Codrt. 

In the United States courts the refusai of the trial judge to set aside a 
verdict or grant a new trial is not subject to review. 

5. Same— Bill of Exceptions- Evidence. 

It is not error for a fédéral court to certify in a bill of exceptions merely 
what the évidence tended to prove, Instead of settlng it out in full. Rall- 
way Co. V. Ives, 12 Sup. Ct. 679, 144 U. S. 408, and Lees v. U. S., 14 Sup. 
et. 163, 150 U. S. 476. followed. 

6. Same. 

The practice and rules in the circuit courts embracing the préparation, 
settling, and signing of bills of exception are not within the "practice and 
forms and modes of proceeding" required by Rev. St. § 914, to conform as 
near as may be to those existing in like causes in the courts of record of 
the State. 

In Error to the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

E. W. Wilson, for plaintifE in error. 

George D. Price (Campbell & Holt, on the brief), for défendants 
in error. 

Before GOFF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

GOFF, Circuit Judge. R. P. Budd and Mathias J. Forbus, citi- 
zens of the state of Ohio, doing business under the flrm name of 
Budd & Forbus, on the 21st day of August, 1894, brought this ac- 
tion of trespass on the case in assumpsit, in the circuit court of the 
United States for the district of West Virginia, at Charleston, 
against B. J. Prichard, a citizen of that district. The déclaration 
contains the common counts for goods, merchandise, and railroad 
ties sold and delivered, for work and labor performed, for money 
lent, for money paid by plaintiff for use of défendant, for money 
had and received by défendant for use of the plaintiff, and for 
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money due on account stated, and also two spécial counts. The 
défendant below demurred to the déclaration, and to each count 
tliereof, which demurrer was overruled; and the défendant then 
pleaded non assumpsit, on which plea issue was joined, and he 
also tendered seven spécial pleas, to the filing of which the plain- 
tiffs objected, and the court sustained said objections as to ail of 
said pleas, except the third, as to which the objection was over- 
ruled, and on which issue was joined. The case was then tried 
by a jury, which returned a verdict in favor of the plaintilïs for 
the sum of |1,425.75. The défendant moved the court to set aside 
this verdict, and grant him a new trial, which motion was over- 
ruled, and a judgment was entered for said sum, with interest and 
costs, against the défendant. During the trial, the défendant ex- 
cepted to a number of the rulings, and to the charge of the court, 
and tendered his two several bills of exceptions, which were duly 
signed and sealed and made part of the record. The plaintiff be- 
low filed with his déclaration, under the common counts, the bill 
of particulars called for by the West Virginia statute relating to 
such suits, and, in support of the spécial counts, introduced, with 
other évidence, the foUowing agreement: 

"This contract, made thIs 28th day of May, 1892, between B. J. Prichard, 
of the first part, and J. M. Hatfleld, of the second part, wltnesseth: That 
in considération of the sum of $300 In hand pald by the party of the second 
part, and the payments of the sums of money hereinafter specifled, and the 
performance of the other stipulations and agreements by the said Hatfleld, 
hereinafter set ont, tne said B. J. Prichard has this day sold unto the said 
Hatfleld ail the tlmber that wUl make railroad ties, of the klnds hereinafter 
set ont in what shall be known for the purposes of this contract as 'Spécifica- 
tions No. 1' and 'Spécifications No. 2,' sltuate on what Is known as the 'J. E. 
Smith Lands,' on the rlght fork of 12 Pôle river, In Wayne county, W. Va., 
and deeded to said B. J. Prichard and Wm. Shannon by said Smith on the 
20th day of Feb'y, 1889; and also ail such tlmber as may be found In another 
tract of land adjoinlng the above, and contalnlng 50 acres, and deeded to said 
Prichai'd by John Lauterbach on the 20th day of January, 1890; and référ- 
ence Is hère made to each of said deeds for a more complète description of 
each of said tracts of land. Said Prichard excepting, however, from this sale 
ail the foUowlng klnds of tlmber that jnay be found on said lands, viz.: Pop- 
lar, pine, hlckory, chestnut oak, lynn, ash, and walnut, and any timber that 
may be standing on any Inclosed lands, or that are corner or line trees of 
either of said tracts of land. Said Hatfield to take and work ail the tlmber 
on said tracts of land that wiU make ties as follows: 

"Spécifications No. 1. 

"Pôle ties to be 7 inches thick, with 7 inch face, and 8 feet 6 Inehes long. 
Spllt ties to be 7 inches thlck, with 8 inch face, and 8 feet 6 Inches long. 

"And ail of said tlmber to be made Into ties of the dimensions embraced in 
this spécification, provided that ail the ties that are made from said lands 
can be sold to the Norfolk & Western Railroad Company at any time dur- 
ing the contlnuance of this contract; but said Hatfield binds hlmself to 
make from said timber under this spécification, if there be suflicient timber 
so to do, at least 30,000 railroad ties, and to pay said Prichard therefor the 
priée of ten cents for each tie made under this spécification that will be re- 
ceived by said railroad company, Its agents or inspeetors, during this contract 
under their présent classification as a first-class tie, and flve cents for each 
tie so made and accepted by said railroad company under Its présent classifi- 
cation as a second-class tie. And in the event that the said Hatfleld cannot 
make a contract with the said N. & W. Railroad Company to take ail the 
ties that can be made from the timber on the said lands, under speeiflcations 



712 76 FEDERAL REPORTER. 

above, then the excess of the 30,000 ties tàat may be made f rom sald Hmber 
shall be made under the folowlng speclflcatlons, and be pald for at the prlce 
of twelve cents for eaeh tle so made and recelved by the purchasera of said 
excess, their agents or inspeetors. 

"Spécifications No. 2. 

"Pôle tlea: Length, 8 feet 6 inches; thicljness, 7 Inches; width, not less 
than 8 inches, nor more than 12 inches, Split ties: Length, 8 feet 6 inches; 
thickness, 7 inches; width, not less than 10 nor more than 12 inches. 

"AU the tlmber of said lands that will malie ties under either of thèse spéci- 
fications to be taken; and, in the event that the sald Hatfleld fails or refuses 
to talie ail of said timber, the numbers so left shall be paid for the same as 
if they had been taken and marketed, under spécifications No. 1; and the num- 
ber so left to be ascertained, If the same cannot be agreed upon by the par- 
ties to this contract, by two disinterested persons, one of whom is to be chosen 
by each of the parties hereto, and a third person to be chosen by them, if they 
do not agrée. The payments for said ties made and marketed under either 
of said spécifications to be as foUows: AU ties made, inspected, and received 
by the purchasers thereof, their agents or inspectors, to be paid for at the date 
of each inspection, which inspections and payments shall not be exceeding 
30 days apart. Said Prichard to retain the ownership and property in said 
ties made, inspected, and received until the same are paid for as herein pro- 
vided. AU ties that may be made under this contract from timber in said 
lands that may be rejected by said purchasers on account of defects shall 
be the property of the parties hereto equally, and the price that same may be 
sold at so divided between them. And, should such rejected ties not be sold 
within a reasonable time, they are to become the property of said Prichard. 
It is expressly agreed and understood that the purchasers of the tié product 
of said lands shall, at the date of each inspection, furnish the said Prichard 
with the true number of the ties of each class inspected and recelved by 
him, and the number that may be rejected, for reasons herein stated. It is 
further agreed that this contract shall not be asslgned by said Hatfleld to 
any one for any purpose without the wrltten consent of the said Prichard first 
indorsed thereon. Said Hatfleld agrées to employ a good force of hands in 
the prosecution of said work, and keep a good force so employed, and to make 
and market ail of said ties as expeditiously as praeticable, but to hâve 12 
months to complète sald job. It is further stipulated that no part of the 
¥300 paid on this contract is to be deducted from the payments on said ties 
until the 20th day of August, 1892, and then only such part as is proportioned 
to the whole number of ties to be taken, which is estimated at 40,000, and 
a like amount at each subséquent payment until the whole amount is taken 
out Said Hatfleld to hâve Ingress and egress on said premises whenever 
necessary to prosecute said work, but said privilèges to not extend to the 
inclosed portions of said premises so as to damage the crops or pasture lands 
on said premises. 

"Signed in dupllcate. B. J. Prichard. 

"J. M. Hatfleld." 

The plaintiffs alleged in their déclaration that the J. M. Hat- 
fleld who signed the said contract with the défendant, Prichard, 
was, when the same was executed, the undisclosed agent of the 
plaintiffs in that behalf and that they in fact executed said con- 
tract by and through the said Hatfleld. The case is hère on a writ 
of error, the first error assigned being that the court erred in over- 
ruling defendant's demurrer to the plaintiffs' déclaration, and to 
each count thereof. There were in fact no grounds of demurrer 
so far as the common counts were concerned ; and, in the argument 
before us, counsel properly abandoned the assignments referring 
to them, but insisted that the court erred in overruling the demur- 
rer as to the two spécial counts, for the reason that the contract 
entered into by Prichard and Hatfleld was not of such a character 
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as to permit Budd & Forbus as undisclosed tMrd parties to substi- 
tute themselves as principals, and thereby secure a right of action 
on said contract; and that, if any rigbt of action existed, it was 
in favor of Hatfield. 

It is set forth in the contract itself that it should not be assigned 
by Hatfield to any one for any purpose whatever witliout the writ- 
ten consent of Prichard flrst had by indorsement thereon. This 
provision the parties certainly had a right to make, and it is one 
which the courts will enforce; but it seems to hâve been con- 
founded by the plaintiff in error with the question raised by the 
plaintiffs in their déclaration, and referred to by the court in his 
instructions to the jury, which vs'as a question of agency, and not of 
assignment. Neither the right of Hatfield to assign said contract, 
nor the validity of any assignment of the same, was raised in any 
manner duriûg the trial of this cause in the court below; and the 
argument that has been submitted on those points is not applica- 
ble to the questions now to be disposed of by this court. The 
plaintiffs below alleged in their pleading that, when the contract 
was executed, Hatfield was their agent, and that he acted for them 
not only in signing the contract, but in carrying on the work pro- 
vided for by it. It is fair to présume that they proved the same 
by compétent testimony, when we flnd that the jury returued a 
verdict in their favor, and that the court refused to set it aside. 
It is now well established that a principal can maintain an action 
on a written contract made by his agent in the agent's name, the 
contract not disclosing the name of the principal; and also that 
the plaintiff may show by paroi évidence that such agent was in 
fact acting for him. It has also been held that the plaintiff may 
prove by paroi that the other contracting party named in the 
contract was the agent of an undisclosed principal, in which state 
of the case the plaintiff could hâve his remedy against either at 
his élection. Paroi évidence will also be admitted in such cases 
to charge the principal, or enable him to sue in his own name; 
but the agent who has so bound himself will never be allowed to 
contradict the writing by proving that he contracted only as agent, 
and not as principal. New Jersey Steam Nav. Co. v. Merchants' 
Bank, 6 How. 381; Ford v. Williams, 21 How. 287; Baldwiu v. 
Bank, 1 Wall. 234; Nash v. Towne, 5 Wall. 689; Higgins v. Senior, 
8 Mees. & W. 844; Thomson v. Davenport, 9 Barn. & G. 78; 1 Pars. 
Cont. (5th Ed.) 64; Smith, Lead. Cas. (6th Am. Ed.) 421. 

It is also insisted by plaintiff in error that the démarrer should 
hâve been sustained, for the reason that assumpsit was not the 
proper remedy, but, if there was cause of action, it should hâve 
been instituted by Hatfield for breach of the conditions of the 
contract. In order to dispose of this point, it will be necessary 
to consider the character of tlie contract, as well as of the spé- 
cial counts in the déclaration. To enable us to ascertain the true 
meaning of the parties, and the real character of their agreement, 
it is necessary to look to the purpose desired to be attained by 
them in the contract executed. We think that, by the contract 
in suit, Prichard sold the property mentioned therein to Hatfield, 
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who was toQut the trees, and make tliem into ties, wàich he waa 
to sell. The parties purchasing the same were to hâve them in- 
spected, and advise Prichard of the same, after which Hatfield was 
to pay for them. That Prichard was to retain a lien on the prop- 
erty to the time that Hatfield sold it, but that Hatfield was em- 
powered to pass the title to the purchaser, we think plain. It is 
beyond question that Hatfield was authorized to make and sell 
the ties, and after he had eut the trees, manufactured the ties, 
and removed them from Prichard's property, preparatory to sell- 
ing them, certainly Prichard should not without notice, and with- 
out having proceeded under the contract for a violation thereof, 
hâve seized and sold them, and appropriated the money to his 
own use. By so doing, Hatfield was certainly prevented from 
carrying out his contract, for it must be remembered that Prichard 
so seized and sold the ties during the time stipulated in the con- 
tract in which Hatfield was to make and sell them. Under such 
circumstances, a court will hold that Prichard was acting for Hat- 
field, and will compel him to account to Hatfield for the money 
received from the sale of said property, over and above what was 
due him under the contract for the trees so taken and manufac- 
tured into ties by Hatfield. The spécial counts in the déclara- 
tion allège the facts to be such as to make this rule of law applica- 
ble. 

While it may be true, as claimed by the plaintiff in error, that 
the plaintiffs below or Hatfield himself might hâve proceeded in 
an action for damages for breach of the conditions of the contract, 
still, we think, it is also clear that it was proper for them to pro- 
ceed in assumpsit, and that they can maintain such action, both 
upon the common and the spécial counts. The suprême court of 
the United States, in the case of Nash v. Towne, supra, used the 
following language: 

"Assumpsit for money had and received is an équitable action to recover bacls 
money which the défendant, in justice, ought not to retaln; and it may be said 
that it Ues in most, if not ail, cases where the défendant has moiieys of the 
plaintiff which, ex equo et bono, he ought to refund. Counts for money had and 
received may be joined with spécial counts; and where, as In this case, the 
spécial counts are for damages for the nondelivery of goods, It is perfectly com- 
pétent for the plaintiff, if the priée was paid in money or money's worth, to 
prove the allégations of the spécial counts, and introduce évidence to support the 
common counts; and If it appears that the défendant refused to deliver the 
goods, and that he has converted the same to his own use, the plaintiff, at his 
élection, may hâve damages for the nondelivery of the goods, or he may hâve 
judgment for the prlce paid and lawful interest" 

The action of assumpsit is a libéral one, much more équitable in 
character than any other known to the practice of the courts of 

law. 

"It lies," says Blackstone, "when one has received money belonging to anotber, 
without any valuable considération given on the receiver's part; for the law 
construes this to be money had and received for the use of the owner only, and 
Implies that the person so receiving promised and undertook to account for it to 
the true proprietor. And it is applicable to almost every case where a person 
has received money which in equity and good conscience he ought to refund. 
The action is equally bénéficiai to the défendant, because the défense to the 
claim, as well as the claim itself, is governed by the above prineiples." 
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Lord Mansfield said, in Moses T. Macf erlan, 2 Burrows, 1010 : 

"It is the most favorable way in which he can be sued. He can be Uable 
no further than the money he has received, and against that may go into every 
équitable défense upon the gênerai issue. He may claim every équitable allow- 
ance, etc. In short, he may défend himself by everythlng which shows that 
the plaintifC ex equo et bono is not entitled to the whole of his demand, or any part 
of it." 

It may not be ont of place to remark hère tliat the défendant be- 
low elaimed, in effect, that he had not delivered the ties to Hat- 
fleld ; in other words, that they were to remain his property until 
they were paid for by Hatfleld. If that be true, then, as Hatfield 
had expended his money and labor in manufacturing and removing 
them, and they were taken and sold by Prichard on account of any 
supposed indebtedness to him concerning them, then surely, after 
the satisfaction of such indebtedness, the sum remaining should 
hâve been paid by Prichard to Hatûeld. And it will also be proper 
to remark that it appears from the record that the défendant be- 
low tendered with his pleas, and filed with the approval of the 
court, an account of set-offs (thereby availing himself of the équita- 
ble défense we hâve just alluded to), in which he elaimed from 
the plaintiffs below large sums of money on account of the timber 
left on the lands mentioned in the déclaration, from which cross- 
ties could hâve been made, as well as for stumpage on the ties ac- 
tually made and removed. We think the court below properly 
overruled the demurrer. 

The next assignment of errer relates to the action of the court 
in sustaining the plaintiffs' objections to the flling of the six spé- 
cial pleas tendered by the défendant. If the demurrer was prop- 
erly overruled, then the court did not err in rejecting the said 
spécial pleas, for they, in efiEect, simply raised in another manner 
some of the questions that were presented to and decided by the 
court when such demurrer was disposed of. 

The assignments of error next relied upon refer to the court's 
charge to the jury, in giving the instructions asked for by the plain- 
tiffs, and in refusing to give the instructions as prayed for by the 
défendant. Eule 11 of this court (11 C. C. A. cii., 47 Fed. vi.) 
requires that, "when the error alleged is to the charge of the court,^ 
the assignment of errors shall set out the part referred to totidem 
verbis, whether it be in instructions given or in instructions re- 
f used." So far as the assignments of error relating to the charge 
of the court are concerned, there has been no effort made to comply 
with the provision of the rule just mentioned; and no part of the 
instructions, either of those given or of those refused, are set out 
as required; and consequently we flnd ourselves unable to consider 
and pass upon the questions discussed by counsel relating to thèse 
assignments. We hâve repeatedly called attention to the impor- 
tance of this rule, and pointed out the reasons existing for strjctly 
observing it. It is not ambiguous, is easily understood, and means 
just what it says. We shall therefore, following the requirements 
of said rule, disregard the assignments relating to the court's 
charge. 
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It is insisted by plaintiff in error that the court below erred in 
refusing to set aside the verdict on the ground that it was con- 
trary to the law and the évidence. In the United States courts 
the refusai of the trial judge to set aside a verdict or grant a new 
trial is not subject to review. Pomeroy v. Bank, 1 Wall. 592; 
Eailroad Co. v. Horst, 93 U. S. 291; Kerr v. Clampitt, 95 U. S. 188; 
Newcomb v. Wood, 97 U. S. 583; Railway Co. v. Heck, 102 U. S. 
120; Fishburn v. Eailroad Co., 137 U. S. 60, 11 Sup. Ct. 8; Ayers v. 
Watson, 137 U. S. 584, 11 Sup. Ct. 201. This court has in a num- 
ber of cases reviewed the authorities upon this question, and stat- 
ed that the ruling of the court below on a motion for a new trial 
is not reviewable hère. Electric Co. v. Dick, 8 U. S. App. 99, 3 
C. C. A, 149, and 52 Fed. 379; Improvement Co. v. Frari, 8 U. S. App. 
444, 7 C. C. A. 149, and 58 Fed. 171; Bridge Works v. Fields, 8 U. 
S. App. 449, 7 C. C. A. 152, and 58 Fed. 173 ; Robinson v. Dewhurst, 
25 U. S, App, 345, 15 C. C. A. 466, and 68 Fed. 336. 

The only remaining assignment of error is that relating to the 
action of the court in certifying in the bill of exceptions what the 
évidence tended to prove, and not in setting ont ail the évidence 
offered during the trial by the jury. The suprême court of the 
United States has frequently held that it is only necessary to set 
ont so much of the testimony as will présent clearly the matters 
excepted to, and that to do more than this is to needlessly incum- 
ber the record. That court, în Railway Co. v. Ives, 144 U. S. 408, 
12 Sup, Ct. 681, said: 

"We sliôuld bear in mind, however, tbat it is not for tliis court to say ttiat 
the entire évidence in ttie case is set forth in the bill of exceptions, for that 
would be to présume a direct violation of a settled rule of practice as regards 
bills of exceptions, viz. that a bill of exceptions should contain only so much of 
the évidence as may be necessary to explain the bearing of the rulings of the 
court upon mattêrs of law. In référence to the questions in dispute between the 
parties to the case, and which may relate to exceptions noted at the trial. A 
bill of exceptions should not include, nor, as a rule, does It indude, ail the 
évidence given on the trial upon questions about which there is no controversy, 
but which It is necessary to introduce as .proof of the plaintiffi's right to bring 
the action, or of other matters of liUe nature. If such évidence be admitted 
without objection, and no point be made at the trial with respect to the matter 
It was Intended to prove, we know of no rule of law which would require that 
even the substance of it should be embodied in a bill of exceptions subsequently 
taken. On the contrary, to incumber the record with matter not material to 
any Issue involved has been repeatedly condemned by this court as useless and 
improper. Pennock v. Dialogue, 2 Pet. 1, 15; Johnston v. Jones, 1 Black, 209, 
219, 220; Zeller's Lessee v. Eckert, 4 How. 289, 297." 

Mr. Justice Brewer, speaking for the suprême court, in Lees v. 
U. S., 150 U, S. 476, 14 Sup, Ct. 165, says: 

"It does not, however, foUow that, because ail rulings excepted to at the 
trial may be incorporated Into one bill of exceptions, ail the proceedings at the 
trial ought to be stated at length. On the contrary, we frequently flnd ail the 
testimony set out in such a bill when It can serve no useful purpose, and 
simply incumbers the record. Only so much of the testimony or the proceedings 
as is necessary to présent clearly the matters at law excepted to should be pre- 
sented in a blU of exceptions. If counsel would pay more attention to this, 
they would often save this court much unnecessary labor, and thelr clients 
tnuch needless expense." 
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We think it is now well settled that tlie bill of exceptions sliould 
not contain ail the évidence ofïered during the trial, but only so 
much thereof as may be necessary to explain the bearing of the 
rulings of the court upon the issues involved. 

The insistence of counsel for the plaintifE in error that as, by the 
provision of section 9, c. 131, Code W. Va., the courts of that state 
are required in a bill of exceptions to cèrtify ail the évidence touch- 
ing the questions to which the exceptions relate, that section 914, 
U. S. Eev. St., applies and makes the practice in the courts of the 
United States in that state conform to such law, has not our ap- 
proval. The practice and rules of a state court do not apply to 
proceedings taken in a circuit court of the United States for the 
purpose of reviewing in an appellate court of the United States a 
judgment of such circuit court; and such practice and rules, em- 
bracing the préparation, settling, and signing of the bills of excep- 
tions, it has been repeatedly held, are not within the "practice 
and forms and modes of proceeding" required by said section 914 
of the Revised Statutes to conform "as near as may be" to those 
"existing at the time in like causes in the courts of record of the 
state." As to such matters, the courts of the United States are 
independent of any statute or practice prevailing in the courts of 
the state in which the trial is had. In re Chateaugay Iron Co., 
128 U. S. 544, 9 Sup. Ct. 150; Missouri Pac. Ey. Co. v. Chicago & 
A. E. Co., 132 U. S. 191, 10 Sup. Gt. 65; Fishburn v. Eailwav Co., 
137 U. S. 60, 11 Sup. Ct. 8. The form of, as well as the practice 
relating to, bills of exceptions in the circuit courts of the United 
States, was adopted soon after the passage of the judiciary act 
of 1789, by rules of court, made in pursuance of the seventeenth 
section of that act. The practice then adopted— that of the com- 
mon lavsf — has been uniformly followed to the présent time. 

The évidence in this case was conflicting in character, and the 
object of certifying what it tended to prove was to show the rele- 
vancy of the judge's charge, and his reason for refusing certain 
instructions he was asked to give, and not for the purpose of en- 
abling this court to review the questions of fact passed upon by 
the jury, or the action of the court below in refusing to set the 
verdict aside. The assignment of error relating to this point is 
without merit. 

The judgment of the court below le afQrmed. 
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(Circuit Court of Appeals, Eighth Circuit. October 19, 1898.) 

No. 605. 

Pbacticb— Ebplevin— DisMissAL BY Plaintifp. 

Under the Arkansas Code of Practice, In force In inOlan Terrltoiy (sec- 
tions 5102, 5103), plalntlff in an action to recover spécifie Personal property, 
which has been retalned by défendant under bond, rcay dlsmlss the case 
at any time before final submission to the jury or to the court. 
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In Error to the United States Court for the Indian Territory. 

S. B, Dawes (S. S. Fears was with him on the brief), for plaintiff in 
error. 

William T. Hutchings (Nathan A. Gibson was with him on the 
brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This is the second appearance of 
this case in this court. When it was flrst hère, the judgment of the 
lower court was reversed, and the cause remanded, with directions 
to grant a new trial. Davison v. Gibson, 12 U. S. App. 362, 5 G. C. 
A. 543, and 56 Fed. 443. When the cause was called for a new trial 
in the lower court, the plaintiff was not ready for trial, and, the 
court refusing to grant a continuance, the plaintiff, before the jury 
was called or the trial begun, moved for leave to dismiss his action. 
This motion the court denied, and required the plaintiff to proceed 
with the trial of the case. The Arkansas Code of Practice, which 
is in force in the Indian Territory, provides: 

"An action may be dlsmlssed wlthout préjudice to a future action: Firat. 
By the plaintiff before the final submission of the case to the jury, or to the 
court, where the trial is by the corat. » • * 

"The plaintiff may dismiss any action In vacation, in the office of the clerli, 
on the payment of ail costs that may hâve aecrued thereln, except an action 
to recover the possession of spécifie Personal property, when the property bas 
been delivered to the plaintiff." 

Mansf. Dig. Ark. p. 994, c. 119, §§ 5102, 5103. 

The record in the case shows that the défendant gave a bond to re- 
tain and did retain the possession of the property sought to be re- 
plevied. The plaintiff, therefore, had an undoubted right to dismiss 
his action at any time "before the final submission of the case to the 
jury or to the court." Aetna Life Ins. Co. v. Lakin Tp., 19 TJ. S. App. 
440, 8 C. C. A. 437, and 59 Fed. 989. 

Other errors are assigned, based on remarks and rulings of the 
court which are not likely to occur on another trial, and we there- 
fore omit any notice of them. The judgment of the United States 
court in the Indian Territory is reversed, and the cause remanded, 
with directions to grant a new trial. 
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(Circuit Court of Appeals, Eighth Circuit. Oetober 26, 1896.) 

No. 774. 

1. AppBAr,— TbiaT/ by Court — Findtng — Rkvibw. 

Where a jury Is waived, and the court finds generally for one side or the 
other, the losing party has no redress on error except for the wrongful admis- 
sion or rejection of évidence. 75 Fed. 130, afflrmed. 
3. EviBBNCE — Record op JnwcrAi. Pkoceedings— Exhibits. 

An objection to the introduction of the record of a jndicial proceeding 
on the ground that it does not contain ail the exhibits in the original bill 
is sufQeiently answered by afterwards proving and introducing the original 
exhibits. 
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8. Same. 

A party desiring to use as évidence some part of the record of a judicial 
proceeding need produce a transcript of only the part which he wlshes to use. 

4. Same— AuTHEKTicATioîT OF Records. 

It is the uniform practice to foUow the requirements of Rev. St. § 905, 
as to the certlfieate of the clerk and judge la authentleating the records 
and judicial proceedings of the United States courts, though that section 
does not include them In terms, and an authentication which conforma 
thereto is sutïicient. 

5. Same— CoRPOKATiONs — Proop of Existence. 

Where a party bas admitted the existence of a corporation by contract- 
ing with it, and bas admitted in a former judicial proceeding that he en- 
tered into the contracts, It is not neeessary, when the record of that pro- 
ceeding is introduced In évidence, to prove such corporate existence. 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

This action was commenced by Henry O'Hara, the plalntiff in error, In the 
circuit court for the city of St. Louis, Mo., and on the application of the Mobile 
& Ohio Railroad Company, the défendant In error, was removed into the circuit 
court of the United States for the Eastern district of Missouri, upon the ground 
of the diverse citizenship of the parties. The cause of action counted upon 
in the complalnt is for the rent of railroad box cars. The parties waived a 
jury trial in the mode provided by statute, and the cause was tried by the court, 
whose finding on the facts was gênerai, and in favor of the défendant. 75 
Fed. 130. Final judgment was rendered In accordance with the gênerai find- 
ing, and the plaintiff sued ont this wrlt of error. 

Given Campbell (O'Neill Ryan with him on the brief), for plaintifiE 
in error. 
R. P. Williams, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The case was tried by the court, which made a gênerai flnding of 
facts upon which judgment was rendered in favor of the défendant. 
In Dirst t. Morris, 14 Wall. 484, 490, the suprême court, speaking 
by Mr. Justice Bradley, said: 

"The court was exercislng the functions of both court and jury, and whether, 
as matter of fact, it regarded the proof sufflcient to show that Breese had been 
served with process in the foreelosure suit, whether, as matter of law, It regarded 
that fact as not material, or what other vlew of the case it may bave taken, 
does not appear, and therefore no error can be asserted in the décision. This 
court, sitting as a court of error, cannot pass, as it does in equity appeals, upon 
the weight or sufflclency of the évidence; and there was no spécial flnding of 
the facts. Had there been a jury, the défendant mlght hâve ealled upon the 
court for instructions, and thus raised the questions of law which he deemed 
material. Or, had the law, which authorizes the waiver of a jury, aliowed the 
parties to require a spécial finding of the facts, then the légal questions could 
bave been raised and presented hère upon such findings as upon a spécial ver- 
dict. But, as the law stands. If a jury is waived, and the court chooses to find 
generally for one slde or the other, the loslng party has no redress on error, 
except for the wrongful admission or rejection of évidence." 

The doctrine of this case that, where a jury is waived, and the 
court flnds generally for one side or the other, the losing party has 
no redress on error except for the wrongful admission or rejection of 
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évidence, bas been repeatedly affirmed by tbe suprême court and by 
this court and by other circuit courts of appeals. Insurance Co. v. 
Folsom, 18 Wall. 237; Oooper v. Omohundro, 19 Wall. 65; British 
Queen Min. Co. v. Baker Silver Min. Co., 139 U. S. 222, 11 Sup. Ct. 
523; Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321; Lebnen 
V. Dickson, 148 U. S. 71, 13 Sup. Ct. 481; Stanley v. Supervisors, 
121 U. S. 535, 7 Sup. Ct. 1234; Walker v. Miller, 19 U. S. App. 
403, 8 C. C. A. 331, and 59 Fed. 869; Searcv Co. v. Thompson, 27 
U. S. App. 715, 13 C. C. A. 349, and 66 Fed. 92; Insurance Co. t. 
Hamilton, 22 U. S. App. 386, 11 C. C. A. 42, and 63 Fed. 93; Insur- 
ance Co. of North America v. International Trust Co., 17 C. C. 
A. 616, 71 Fed. 88; Accident Ass'n v. Robinson, 20 C. C. A. 262, 
74 Fed. 10; City of Key West v. Baer, 13 C. C. A. 572, 66 Fed. 
440; Rhodes v. Bank, 13 C. C. A. 612, 66 Fed. 512; Distilling & Cat- 
tle Feeding Co. v. Gottschalk Co., 13 C. C. A. 618, 66 Fed. 609; 
Blanchard v. Bank, 75 Fed. 249. In Lehnen v. Dickson, supra, 
tbe suprême court said: "The duty of flnding the facts is placed 
upon the trial court. We bave no authority to examine the tes- 
timony in any case and from it make a flnding of the ultimate 
facts," 

We will examine the assignments of error relating to the admis- 
sion of évidence over the objection of the plaintiff. The défend- 
ant offered in évidence a transcript of the record of the proceed- 
ings pf the United States circuit court for the Southern district of 
Illinois in the case of the Atlantic Trust Company and the Railroad 
Equipment Company against Henry G'Hara and the Mobile & Ohio 
Railroad Company. Tbe plaintiff in this suit, G'Hara, was a party 
to that suit, and appeared therein, and answered. The record 
contained matters material to the issues in this case. Its intro- 
duction in évidence was objected to on the ground that it did not 
contain ail the exhibits to the original bill. A sufacient answer 
to this objection is found in the fact that the original exhibits were 
afterwards duly proved, and introduced in évidence. A party, 
however, desiring to use as évidence some part of the record of a 
judicial proceeding may do so without producing a transcript of 
the whole record. It is enougli for him to produce a duly-authenti- 
cated transcript of so much of the record as he desires to use as 
évidence. It is, of course, open to the other party to produce the 
whole record, or so much thereof as he may désire to put in évi- 
dence; but neither party can insist that the other shall produce 
a transcript of the record containing the part which he wants to 
use as évidence, or that he shall produce a complète record as a 
condition précèdent to his using as évidence that portion of the rec- 
ord which be esteems material to his side of the case. It is only 
the material part of the record that is compétent évidence, and, if 
a complète record was produced, ail that portion of it not material 
to the issue on trial would bave to be excluded. 

It was further objected to the introduction of this record that it 
was not properly certifled. The certificat es of the clerk and judge 
conform to the requirements of section 905 of the Revised Statutes 
of the United States. While that section does not, in terms, in- 
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clude the records and judicial proceedings of the courts of the 
United States, it bas been the unif orm practice from 1790 down to 
the présent time to follow its requirements in authenticating the 
records and judicial proceedings of those courts, and such authenti- 
cation has always been held suflScient. The admission in évidence 
of the exhibits omitted from the transcript of the record referred 
to, consisting of three contracts signed by the Railroad Equipment 
Company, by its vice président, and by the plaintifl in error, was 
objected to on the ground that they ought to hâve been incorpo- 
rated into that record. This objection is already sufflciently dis- 
posed of. 

Another ground of objection was that there was no proof that 
the Railroad Equipment Company was a corporation. The plain- 
tiff in error admitted the existence of the corporation by contract- 
ing with it. Moreover, the plaintiff in error admitted in his an- 
swer in the chancery suit in Illinois that he had entered into thèse 
contracts with the equipment company. 

Thèse are the only objections to the introduction of évidence ar- 
gued in the brief of the learned counsel for the plaintiff in error, 
and they are the only ones requiring any notice. It is assigned 
for error that the court refused to déclare "the law to be that, un- 
der the pleadings and évidence in this case, there must be a flnding 
and verdict in favor of the plaintiff. * * *" As we are preclud- 
ed from looking into the évidence, we cannot say that the court 
erred in refusing this or any other déclaration of law asked by the 
plaintifl. The oresumption is that it did not. The judgment of 
the circuit court is aflSrmed. 
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(Circuit Court of Appeals, Eighth Circuit. Oetober 12, 1896.) 

No. 701. 

1. JtIDGMENTS— WhEN VOID— REVERSIBLE ErBOK— LiENS— ShARE IN PrOCEEDS 

op SaijB. 

The fact that a decree for the sale of sevcral pièces of property, to sat- 
isfy liens against them, permlts a lien whleh only attached to one pièce 
to share pro rata in the proceeds of ail, does not render the decree vold, 
but only réversible for error; 62 Fed. 635, affirmed. 
a. Fédéral Courts— FoLLowiNa State Décisions. 

A single décision of a state suprême court, applying prlnciples of the 
common law to the solution of a question as to the validity of judgments, 
does not establish a rule of property which is binding upon a fédéral court, 
in a case where the rlghts of a party claiming property under such a judg- 
ment became vested before the décision was made. 
8. JuDaMENT—RBVBESAL— Rédemption oi' Property. 

The reversai of a judgment under which property has been sold does not 
affeet the rights of the holder of another judgment who redeemed the prop- 
erty, under sections 2547-2549, Mills' Ann. St. Colo., before the writ of érror 
was sued ont, and who was a stranger to the writ of error. 
4 Same — Notice op Sale— Date of Newspapbr — Impeaciiing Record. 

Where a newspaper containing a notice of sale under a judgment was 
dated the day before such judgment was rendered, évidence to show that 
V. 76F.no. (5 — 46 
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the paper was not In fact published untll the day succeedlng Its date does 
not tend to impeacb the record In the case, and Is admissible in a collatéral 
proeeeding. 

5. EjBCTMBNT— Parties to Actions — Evidence. 

In an action of ejectment, it Is not error to reject testlmony tending to 
show that the plaintlff has only the légal, and not the équitable, title to 
the property In dispute, as the légal title is sufficient to maintain the action. 

6. Samb— Tax Titlbs. 

A tax title, ofCered In évidence, Is properly rejected, when the notice of 
the tax sales contained no sufficient description of the property sold to 
render the sale valid. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Thls was a suit in ejectment to recover the possession of the foUowing min- 
Ing claims, located in Custer county, Colo., to wit, the Maine Lode and Mill 
Site, the Triangle Lode, the Spring Ijode, the Frank Lode, the Georgia Ijode 
and Lookout Mlll Site, the Nemaha Lode, and the Lookout Lode. Both par- 
ties to the suit claimed title to the aforesaid property under the Bassick Min- 
ing Company, a corporation of New York, which was the owner thereof on 
and prior to June 1, 1885. 

James Staples, the défendant in error, who was the plaintlff below, de- 
raigned bis title to the property in controversy in the following manner: On 
June 1, 1885, W. D. Scboolfleld commenced an action against the Bassick Min- 
ing Company et al., to foreclose a mechanic's lien upon the above-described 
property, for the sum of $6,283.82. On June 5, 1885, John H. Templeman 
flled an intervening pétition In said case, pursuant to a statute of the state 
of Colorado permitting him to do so, claiming a mechanic's lien upon the 
same property for the sum of $797.50. On June 6, 1885, B. C. Adams and 
H. C. Holthoff also flled intervening pétitions in said suit, claiming liens on 
ail of said property, for the sums of $2,022.77 and $4,365.53, respectively. On 
June 8, 1885, John Jordi intervened in said suit, claiming a lien on ail the 
property for the sum of $262.50, and on June 12, 1885, Thomas Armstrong 
flled an intervening pétition, claiming a mechanic's lien on the Maine Lode 
only for the sum of $21,847.85. After due proceedings taken in said case, 
in which the varions intervening pétitions had been flled, which will be re- 
ferred to hereafter as the "Sehoolfield Suit," a final judgment was rendered 
in said suit, by default, on June 19, 1885, which established ail of the afore- 
said liens for about the amounts above stated, and directed a sale of the 
property In controversy for the satisfaction and payment of the varions lien 
claims. The judgment in question awarded to Thomas Armstrong a lien 
against the Maine Lode only, according to the prayer of bis intervening péti- 
tion, but the order of sale contained in said judgment directed a sale of ail 
the mlning claims above mentioned, and further provided that the fund 
reallzed from such sale should be applied— First, to the payment of ail the 
costs in the Scboolfleld suit; and, second, "to the payment of the several liens 
herein declared, and the judgment herein decreed, in full. If there shall be 
a sufflclency to pay the same, but, if there shall not be a sufflciency to pay 
the same, then payment on said judgments to be made pro rata." In accord- 
ance with the aforesaid judgment the property in controversy was sold by 
the sheriff of Custer county, Colo., to Clapp Spooner, on July 11, 1885, for 
$37,599.85; but, before the exécution of a deed to the purchaser, George H. 
Whlte, who was the assignée of another judgment that had in the meantlme 
been rendered against the Bassick Mining Company, redeemed from the sale 
to Clapp Spooner, as he was permitted to do by the laws of Colorado, by pay- 
ing to the sheriff the sum of $39,532,05, that being the amount for which the 
property had been sold, with accrued interest thereon. After redeemlng the 
property from the first sale, Whlte directed the sheriff of Custer county to 
resell the property in controversy for the satisfaction of hls demand, pursu- 
ant to the statute in that behaJf enacted; but such second sale was enjoined 
for a tlme, and did not take place untU May 13, 1886, when the property 
In controversy was agaln sold, and bid in by said George H. White for the 
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sum of $60,000, he receiving a certiflcate of sale. On May 14, 1886, James 
Staples, the plaintifE below, as assignée of another judgment against the Bas- 
sick Mining Company in favor of John T. Radcliff and William H. Kadcliff, 
redeemed f rom the latter sale by paying to the sherifE the sum of $60,016.70, 
and thereupon caused the sheriff to readvertise and resell the property on 
June 21, 1887. At this latter sale Staples became the purchaser of the prop- 
erty in controversy for the sum of $66,635.15, and received a deed therefor 
under which he clalms title. 

This suit was originally brought against the New Bassick Mining Company, 
a corporation of the state of Colorado; but thereafter Dennis Ryan, the plain- 
tifC in error, was permitted to become a party défendant, and to interpose a 
défense to the suit. Ryan deraigns title to the property in controversy as 
follows: On May 27, 1885, the Hendrie & Bolthoff Manufacturing Company 
commenced an action against the Bassick Mining Company for the sum of 
$6,925.71, and caused a writ of attachment to be levied on the minlng claims 
above described. Judgment was rendered in that suit against the Bassick 
Mining Company on July 29, 1885, and by virtue of an exécution issued thereon 
the property in controversy was sold to Dennis Ryan, the défendant below, 
on May 31, 1887. On account of that sale he appears to bave received a cer- 
tiflcate of purchase, executed by the sheriffl of Custer county, Colo., on Au- 
gust 3, 1887, certifying that he would be entitled to a deed for the property 
on May 2, 1888. On or about May 21, 1886, a writ of error was sued ont of 
the suprême court of the state of Colorado by the Bassick Mining Company, 
to reverse the judgment rendered in the Schoolfield case on Jime 19, 1885, 
in favor of the several lien claimants heretofore named. That judgment was 
eventually reversed by the suprême court of Colorado In an opinion flled on 
May 18, 1887 (Mining Co. v. Schoolfield, 10 Colo. 46, 14 Pac. 65); but, prier 
to such reversai, and on May 14, 1886, Staples, the défendant in error, as 
assignée of the judgment rendered In favor of John T. BadclifC and William H. 
RadclifC against the Bassick Mining Company, had redeemed, in the manner 
heretofore stated, from the sale theretofore made under the judgment in the 
Schoolfield case, and had caused a levy to be made on the property in con- 
troversy under an exécution issued on the BadclifC judgment. Notwithstand- 
ing the reversai of the decree in the Schoolfield case, Staples caused a sale 
to be made under the last-mentioned exécution, at which sale he became the 
purchaser of the property in controversy on June 21, 1887, as before stated. 

The statute of the state of Colorado with référence to mechanic's lien suits, 
in pursuance of which the several lien claimants heretofore named inter- 
vened in the Schoolfield suit, and became parties thereto, is as follows: 

"Sec. 2888. Actions Consolidated— Who may Défend— Pleadings— Intervention 
— Proceedings. Any number of persons claiming liens and not contesting the 
claims of each other may joln as plaintifls in the same action, and when sepa- 
rate actions are commenced the court may consolldate them upon motion of 
any party or parties in interest or upon its own motion. Upon such procédure 
for consolidation, one case shall be selected with which the other cases shall 
be incorporated, and ail the parties to such other cases shall be made parties 
défendant in said case so selected. AU persons havlng claims for liens, the 
statements of which shall hâve been flled as aforesaid, shall be made parties 
to the action. Those claiming liens or who fail or refuse to become parties 
plaintiff, or for any reason shall not bave been made such parties, shall be 
made parties défendant Any party claiming a lien not made a party to 
such action may, at any time before the trial of the action or before the final 
hearing of the case by the court, be allowed to intervene by motion, upon 
cause shown, and may be made a party défendant on the order of the court. 
The court shall fix the time for such intervener to plead or otherwise pro- 
ceed. The pleadings or other proceedings of such intervener thus made a 
party shall be the same as though he had been an original party. Any sucb 
défendant, by way of answer, shall set forth by cross-complaint his claim 
and lien. Likewise such défendant may set forth in said answer défensive 
matter to any clalm or lien of any plaintiff or co-defendant, or otherwise 
deny such claim or lien. Any such défendant may, by his answer, set up 
that there are other persons who claim liens upon the property described, 
naming them, and asking that they be summoned to appear and maintain 
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the same, Thereupon an amended summons shall issue in Uke form as tlie 
original, but so modifled as to mate parties défendant of the persons so 
named In tbie answer in addition to ttie otlier défendants. Said last named 
summons shall be served upon such new défendants as in otlier cases. The 
owner of the property to whieh such lien shall hâve attached shall be made 
party to the action." 

"Sec. 2891. Court may Hear or Refer— How Judgment Kendered. The court 
may proceed to hear and détermine said liens and claims, or may refer the 
same to a référée to ascertaln and report upon said liens and claims, and the 
amounts justly due thereon. Judgments shall be rendered aceordlng to the 
rlghts of the parties. The varions rights of ail the lien claimants, and other 
parties in any such action, shall be determined and ineorporated in one judg- 
ment or decree. Each party who shall establish his claim under this act 
shall hâve a judgment against the party personally liable to him for the full 
amount of his clalm so established, and shall bave a lien established and 
determined in said decree upon the property to which his lien shall bave 
attached to the extent hereinbefore stated." 2 Mills' Ann. St. Oolo. pp. 1623. 
1624, 1626. 

The statute of the state of Colorado concerning the rédemption of lands sold 
under exécution, so far as the same Is applicable to the présent case, is as 
follows: 

"Sec. 2548. After the expiration of six months, and at any time before the 
expiration of nine months from the sale of any lands or tenements under the 
provisions of the preceding sections hereof, it shall be lawful for- any judg- 
ment creditor to redeem the same in the manner following: Such judgment 
creditor shall sue out au exécution upon his judgment, and place the same 
in the hands of the proper oflflicer to exécute the same, and thereupon said 
offlcer shall endorse upon the back of said exécution a levy upon the land or 
tenements whlch said judgment creditor may wish to redeem; and said judg- 
ment creditor shall pay to said ofïicer in whosè hands he shall bave placed 
his exécution, as aforesaid, the amount of money for which said premises 
shall hâve been sold, with ten per cent, per annum interest thereon from the 
date of such sale, for the use of the purchaser thereof, his executors, admin- 
istrators or assigns, upon payment of which said officer shall file in the re- 
corder's office of the county in which said lands are situated, a eertificate of 
the rédemption thereof by said judgment creditor, under guch exécution, and 
shall advertise and ofCer the same for sale, under and by virtue of said exécu- 
tion, in the same manner that other lands are required to be advertised and 
exposed to sale on exécution in other cases. 

"Sec. 2349. Any judgment creditor, having so redeemed such lands, shall 
be considered as having bid at such sale the amount of said rédemption money, 
so paid by him, and interest thereon from the date of such rédemption to 
the day of sale; and if no bid greater than said amount shall be offered, 
the lands shall be struck off and sold to such judgment creditor or creditors, 
and a deed thereof shall forthwith be executed by such offlcer to such créd- 
iter or creditors, and ho other rédemption shall be allowed. * * *" 2 Mills' 
Ann. St. Colo. pp. 1477, 1479. 

There was a verdict and judgment below in favor of the plalntiffi, to reverse 
which the défendant below bas sued out a wrlt of error, 

C. S. Thomas and Lawrence P. Boyle (Charles Hartzell, W. H. 
Bryant, Harry H. Lee, and C. Stewart Beattie, with them on brief), 
for plaintifl in errer. 

Hugh Butler, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THA.YER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is conceded that the title acquired by James Staples, the de- 
fendant below, as a purchaser under the judgment in favor of John 
T. Radcliff and William H. Radcliff, by virtue of his having redeemed 
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from the sale made in the suit to foreclose the various mechanics' 
liens, is superior to the title acquired by Dennis Ryan, the plaintifl 
below, under the judgment in the attachment suit, provided the 
judgment in the mechanic's lien suit was not utterly void, when 
rendered, for want of jurisdiction, and provided, further, that the 
sale under the EadclifE judgment was not inoperative to transfer 
the tltle to the property in controversy, by reason of the fact that 
the judgment in the lien suit had been reversed before the sale to 
Staples was made. Thèse, then, are the important questions which 
deserve attention: Pirst. Was the judgment in the Schoolfield suit 
void, or simply erroneous, and voîdable on appeal? Second. If it 
was simply erroneous, and not void, did the reversai thereof on 
appeal, prior to the sale under the exécution on the judgment in 
favor of the Radcliffs, hâve the effect of preventing the latter sale 
from transf erring a title to the property in controversy? 

Referring to the ârst of thèse questions, it may be said that the 
court by which the judgment in controversy was rendered was prop- 
erly constituted, and was also a court of gênerai jurisdiction; the 
case in which the judgment was rendered was one which it was 
expressly empowered to hear and détermine; it had acquired full 
jurisdiction of the parties to the suit by the issuance and service 
of proper process; and the several mining claims described in the 
judgment were ail located within the territorial jurisdiction of 
the court, to wit, in Custer county, Colo., and were mentioned in 
the pleadings in the case as the property to which the several lien 
claims therein sought to be enforced had attached. Moreover, a 
statute of the state of Colorado clearly authorized the several lien 
claimants to intervene in the lien suit which was first commenced 
by W. D. Schoolfield, and further authorized the court, after such 
interventions had been filed, to treat the case as a single suit or 
proceeding, and to dispose of ail the issues by a single judgment 
or decree. It also appears that the court by which the judgment 
in question was rendered had an undoubted power, in the partic- 
ular case, to decree a sale of ail the property in controversy, for 
the reason that, with one exception, the several liens extended to 
and embraced the entire property. In short, there was no defect 
or irregularity in any of the proceedings taken or orders made in 
the Schoolfield case, so far as we can see, except the circumstance 
that one provision of the judgment permitted Thomas Armstrong, 
whose lien only attached to the Maine Lode and Mill Site, to partic- 
ipate in the proceeds realized from the sale of that and the other 
claims. This provision of the judgment, assuming it to hâve been 
erroneous, was not such an error as rendered the judgment a nul- 
lity; but, at most, it only rendered it réversible, for error, by an 
appellate tribunal. The court by which the judgment in question 
was rendçred had jurisdiction of the parties to the suit and of the 
subject-matter. It also had jurisdiction of the particular question 
which it assumed to décide, wherein the alleged error was com- 
mitted; for, beyond ail controversy, having ordered a sale of ail 
the mining claims, as it was entitled to do, it had the right to dé- 
termine how the proceeds of that sale sbould be apportioned among 
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the several lien claimants. It possessed the same power to décide 
that question which it had to décide any other question tliat arose 
during the progress of the case. It may hâve erred in its décision 
of the question, but, having the power to détermine it, it cannot 
be said that the error so committed rendered the judgment in 
operative and void. Such a view, in our opinion, would be at va 
riance with the uniform current and weight of authority. Voor 
hees V. Bank, 10 Pet. 449, 474; Grignon's Lessee v. Astor, 2 How 
341; McNitt v. Turner, 16 Wall. 352, 866; Comstock v. Crawford 
2 Wall. 396; Mohr v. Manierre, 101 U. S. 418; Simmons v. Saul 
188 U. S. 439, 11 Sup. Ct. 369; Foltz v. Railway Co., 19 U. S. App 
576, 581, 8 C. C. A. 635, and 60 Fed. 316, and cases there cited 
Black, Judgm. § 215. 

It is urged, however, that the suprême court of Colorado, in the 
case of Mining Co. v. Schoolfleld, 10 Colo. 46, 14 Pac. 65, has de- 
clared the judgment in the Schoolfleld case to be utterly void, be- 
cause of the provision, therein found, permitting Thomas Arm- 
strong to share in the proceeds of the sale of the six mining claims 
to which his lien did not extend or attach, and that, whether such 
décision was right or wrong, it should be followed by this court, 
because the décision in question construes local laws, and at the 
same time establishes a rule of property which is binding on the 
fédéral courts. We hâve felt constrained to overrule this conten- 
tion of counsel for the foUowing reasons: 

In the flrst place, it is apparent that it was not necessary to dé- 
cide, in the case of Mining Co. v. Schoolfleld, whether the judgment 
appealed from was void, even though it be conceded that the opinion 
in that case did, in effect, déclare it to be void. The case involved a 
considération of the question whether the record disclosed such 
an error in the proceedings of the trial court as warranted a 
reversai of its judgment. The relief prayed for by the Bassick 
Mining Company was a reversai of the judgment. If the judgment 
was simply erroneous, it was entitled to hâve the same vacated and 
annulled; and it could lay claim to no greater measure of relief 
because of the fact that the judgment appealed from was a nullity. 
It would seem, therefore, if we place such a construction upon the 
décision in that case as we are asked to place, that the décision 
went beyond the necessities of the occasion, and embraced a rul- 
ing upon a point not necessarily involved in that suit, in the déci- 
sion of which other parties than the Bassick Mining Company, who 
were not then before the court, were vitally interested. lu the 
case at bar, the judgment in the Schoolfleld case is assailed col- 
laterally in a suit between litigants who were neither parties to 
the suit in the state court, nor in privity with the parties to that 
suit when it was before the suprême court of Colorado, in so far as 
the décision dealt with the question whether the judgment ap- 
pealed from was an absolute nullity. The rights of third persons 
are now at stake, who became purchasers under the Schoolfleld 
judgment before a writ of error had been sued out to reverse it, 
who were not made parties to the writ of error, and who for that 
reason had no opportunity to be heard in the state court. The pre- 
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cise question now to he decided, which was not a necessary ques- 
tion in the case of Mining Ce. v. Schoolâeld, is whether the School- 
field judgment was void in such sensé that it may be assailed col- 
laterally, or to such extent that no title could be acquired thereun- 
der. It results, from thèse considérations, that if we interpret the 
décision of the suprême court of Colorado as we are asked to inter- 
pret it, and further hold that that décision is binding on the fédéral 
courts, we practically deprive the plaintiff below of his day in court; 
that is to say, of his right to be heard upon the question whether the 
judgment under which he claims title is utterly void or merely void- 
able. 

In the second place, if the question whether the Schoolfleld judg- 
ment was void, or was simply erroneous, was properly before the 
suprême court of Colorado for détermination in the case of Mining 
Co. V. Schoolfleld, we would be unable to concède, even in that 
event, that the décision in that case established a rule of property 
which is binding upon this court in the case at bar, for the obvions 
reason that the décision was not promulgated until after James 
Staples, the plaintifE below, had advanced something over $60,- 
000 to redeem the property in controversy from the sale made 
under the Schoolfleld judgment. We admit the gênerai proposition 
that when, by a course of décision in the highest court of a state, a 
rule has become established governing the descent, transfer, or 
sale of property, or affecting the title and possession thereof, a liti- 
gant in the fédéral courts cannot invoke the application of a différ- 
ent rule of law than that which has been thus established, with réf- 
érence to transactions that took place within such state. Bûcher v. 
Railroad Co., 125 U. S. 555, 583, 8 Sup. Ct. 974, 978; Burgess v. Selig- 
man, 107 U. S. 20, 33, 2 Sup, Qt. 10, 21; St. John v. Chew, 12 Wheat. 
153, 168; McKeen v. De Lancy's Lessee, 5 Cranch, 32. But it would 
be a perversion of this wholesome doctrine to hold that a plaintiff 
suing in a fédéral court is not entitled to the independent judgment 
of that tribunal upon a question like the one now in hand, because 
of a single décision by the courts of the state, which was not promul- 
gated until after the plaintifl's rights had attached and had become 
vested. Even in a case such as is last supposed, the fédéral courts, 
as was said, in substance, in Burgess v. Seligman, supra, for the 
purpose of securing uniformity of décision, will lean towards an 
agreement with the state courts when the question at issue seems bal- 
anced with doubt; but in such cases they cannot refrain from ex- 
pressing an independent judgment. 

We are, furthermore, of opinion that the décision in Mining Co. 
V. Schoolfleld cannot be regarded as a décision construing a local 
statute, in such sensé that it is binding upon this court. The ques- 
tion whether a judgment is void, or simply erroneous, is one which 
dépends for its détermination upon the gênerai principles of the 
common law, and upon a considération of ail the authorities, except- 
ing in those cases where the décision turns upon the construction 
of local statutes, which either deflne and limit the jurisdiction of 
the court by which the judgment was rendered, or prescribe the 
manner in which jurisdiction over the parties or the subject-matter 
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shall be acquired. In the case above referred to, the conclusion 
which seems to bave been reacbed by the suprême court of Colorado, 
that tbe judgment in the Schoolfleld suit was void, was based 
mainly, if not entirely, on a considération of the principles of the 
common law applicable to its détermination, as they had been stated 
and applied by the courts of other states. So far as we are able 
to discern, the suprême court of Colorado did not place, or attempt 
to place, a deflnite construction upon any statute of the state, and, 
in view of such construction, deduce the conclusion that the judg- 
ment in question was void; but it drew that inference from the 
manner in which certain rules of the common law had been applied 
by other courts in somewhat analogous cases. We think, there- 
fore, that the question at issue is one of gênerai law, concerning 
which this court is bound to express an independent opinion, and, 
as above stated, we conclude that the judgment in the Schoolfleld 
case was not void, but, at most, was only erroneous. Railroad 
Go. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, and cases there cited. 

We hâve next to consider the second question above stated, 
whether the plaintiflf below failed to acquire a good title to the 
property in controversy, because the judgment in the Schoolfleld 
case had been reversed some days before the sale took place under 
the Radclifl judgment. This question, we think, should be an- 
swered in the négative, for the reason that James Staples, the 
plaintiff below, was not a party to the writ of error which was 
sued out by the Bassick Mining Company to reverse the School- 
fleld judgment, and for the further reason that both James Staples 
and George H. White had redeemed from the sale made under the 
Schoolfleld judgment before that judgment was reversed, and be- 
fore its validity was drawn in question by the judgment debtor. 
The rédemption by George H. White, under the judgment by him 
held, took place on January 16, 1886, before a writ of error was 
sued out in the Schoolfleld case. The rédemption by James Staples 
took place on May 14, 1886, also before a writ of error had been 
suéd out; but Staples, as it seems, was delayed for nearly a year, 
in making a sale in satisfaction of bis judgment, by an injunction 
forbidding the sale, that was obtained in a suit brought by the 
Union Iron Works, which latter company was also a judgment créd- 
iter of the Bassick Mining Company. The last-mentioned injunc- 
tion was dissolved about May 18, 1887, when the suit in which it 
was obtained (Union Iron Works v. Bassick Min. Co., 10 Colo. 24, 14 
Pac. 54) was decided, and thereupon the sale took place as above 
stated, on June 21, 1887. We are unable to discover any reason 
why the reversai of the Schoolfleld judgment, occurring, as it did, 
under the foregoing circumstances, had the effect of preventing a 
valid sale under the EadclifE judgment, or of invalidating the title 
which was acquired at that sale. The rights of the plaintiff below 
under the rédemption laws of Colorado (Mills' Ann. St. Colo. §§ 
2547-2549) had become established by the payment, on May 14, 1886, 
of the Bum necessary to redeem from prior sales, and the subséquent 
reversai of the Schoolfleld judgment, in a proceeding to which be 
was not a party, cannot be held to hâve altered his rights. After 
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he had redeemed from the prior sale, Ms position was very analogous 
to that of a purchaser at an exécution sale under a voidable judg- 
ment; and it is well established that a purchaser's title at an exécu- 
tion sale, under a judgment which. is simply erroneous, will not be 
affected by a subséquent reversai of the judgment, provided the pur- 
chaser was a stranger to the suit in which the judgment was rendered. 
Rector v. Fitzgerald, 19 U. S. App. 423, 427, 8 G. C. A. 277, and 59 
Fed. 808; Gray v. Brignardello, 1 Wall. 627, 634; Voorhees v. Bank, 
10 Pet. 449, 469; Gilman v. Hamilton, 16 111. 225, 232; Olarey v. 
Marshall's Heirs, 4 Dana, 96, 99. "We think, therefore, that, not- 
withstanding the reversai of the Schoolfleld judgment, on May 18, 
1887, the plaintiff below, at the subséquent sale, acqulred a good 
title to the mining claims now in controversy. 

Some subsidiary questions were discussed on the argument of 
the case which will now be noticed. On the trial of the case, the 
plaintifE below introduced in évidence the sherifE's return to the 
order of sale contained in the Schoolfleld judgment. Appended 
to the return was an affldavit of the publisher of a newspaper, 
termed the "Sierra Journal," which contained the statement that 
the notice of the sale under the Schoolfleld judgment was pub- 
lished for four consécutive weeks in the Sierra Journal, "the first 
publication thereof being in the issue dated June 18, 1885, and the 
last publication thereof being in the issue dated July 19, 1885." 
As the judgment in the Schoolfleld case was rendered on June 19, 
1885, one day subséquent to the date of the flrst issue of the afore- 
said paper, the plaintiff called a witness (John R. Smith), by whom 
it was shown that, although the flrst issue of the paper in which 
the notice of sale was published was dated June 18, 1885, said paper 
was not in fact issued and published until the day following, — that 
is to say, June 19, 1885, — and that the publication of the paper was 
withheld for one day, and until the judgment in the Schoolfleld 
case had been rendered. One of the notices of said sale was also 
appended to the sheriff's return, which notice was dated June 19, 
1885. The testimony of John R. Smith, above referred to, was ob- 
jected to by the défendant below on the ground that it tended to 
impeach the record in the Schoolfleld case. We think, however, 
that the testimony was properly admitted. It did not impeach 
any matter of record. It explained an apparent discrepancy be- 
tween the date of the notice of sale which was appended to the re- 
turn, and the date of the flrst issue of the paper in which the notice 
of sale was published. It showed that a newspaper, which upon 
its face bore date June 18, 1885, was not, in fact, issued or published 
until the succeeding day. Such testimony, we think, was clearly 
admissible, and did not contradict any fact which was recited by 
the record. 

It is further contended that the trial court committed an errer, 
prejudicial to the défendant, in ruling out certain dépositions which 
were offered by the défendant below for the purpose of showing 
that James Staples was not the real party in interest, that the mon- 
ey expended by him to redeem the property in controversy from the 
sale under the Schoolfleld judgment was advanced by Edmund C. 
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Bassick, that the money expended to make the purchase under the 
Radcliff judgment was also advanced by said Edmund 0. Bassick, 
and that the latter person was the real owner of whaterer title was 
acquired by virtue of such purchase. This assignment, we think, 
is without merit. TTie action being in ejectment, the plaintiff, 
James Staples, was the proper person to sue, although it was true, 
as the défendant contended and offered to show, that he merely 
held the légal title to the property sued for, and that the équitable 
ownership thereof was vested in Edmund C. Bassick. The holder 
of the légal title is always entitled to maintain a suit in ejectment. 
In such actions, the holder of the légal title is, in the eye of the law, 
the real party in interest. So far as appears, therefore, the tes- 
timony which was offered and excluded neither tended to impeach 
the plaintiff's légal title, nor to show that he was incapacitated to 
maintain the action. 

Complaint is also made of the action of the trial court in exclud- 
ing proof of adverse possession, which was offered by the défendant 
below, and in ruling out a tax title which the défendant offered to 
introduce. With référence to the flrst of thèse assignments, it is 
sufQcient to say that the statute of limitations was not pleaded as a 
défense to the action; neither does it appear from the record that the 
testimony tending to show that the défendant had been in posses- 
sion of the property for the statutory period was in fact excluded. 
The tax title, which was offered in eyidence, appears to us to hâve 
been properly rejected, for the reason that, among other alleged de- 
fects in the proceedings by which such title was acquired, the no- 
tice of the tax sales contained no sufiScient description of the 
property sold to render the sales valid. 

An examination of the record has served to convince us that no 
material error was committed during the progress of the trial; the 
judgment of the circuit court is therefore aiBrmed. 



SOHRADSKY v. STIMSON. 

(Circuit Cotirt of Appeals, Eighth Circuit. October 19, 1890.) 

No. 732. 

1. AcTiOK OF Tbbspass— Complaint. 

A complaint, In an action of trespass for tlie recoveiy of mesne profits, need 
not show that the relation of landlord and tenant existed between the parties, 
as in an action for use and occupation. 

2. Appeal— Objection not Raised Bblo-w. 

An objection to a judgment on the ground of alleged variance between the 
proof and the complaint is not open to considération on appeal when it was 
not raised or considered by the trial court. 

8. Samb. 

The circuit courts of appeals may refuse to notice alleged errors respecting 
the admission of testimony or exclusion of questions, when the testimony 
admitted and the questions excluded are not set out in the assignment of er- 
rors, as rule 11 (11 0. C. A. cli.; 47 Fed. vl.) of this court requh-es. 
4. ExpBBT Testimony — Rbnts of Bbal Estatb. 

A witness testifled as an expert that the rental value of certain property 
was $300 per month. On cross-examination he was asiîed the priées at which 
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similar properties in the same locality rented for, whlch question was ex- 
cluded. Eeld, that there was no materlal error, as it dld not appear that his 
estimate was based upon information regarding tbe value of such other prop- 
erty. 

5. Same— Collatéral Issues. 

A real-estate agent, wlio testified that the monthly value of a building was 
$300, was asked what rents were coUected by him for otlier stores in the 
same locality, and the court sustalned an objectior to the question. Held, 
that the évidence was properly excluded, as havin? no necessary tendency 
to establish the reasonable rental value of the building in controversy, and as 
tending to burden the case wlth collatéral issues. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Frédéric J. Stimson, the défendant in error, filed a complaint against Hyjnan 
Schradslsy, the plaintiff in error, in the circuit court of the United States for the 
district of Colorado, which complaint, omitting the caption thereof, and the juris- 
dictional averments, which were in due form, was as foUows: 

"That on, to wit, the 3d day of April, A. D. 1894, this plalntifiC was, and ever 
since said date has been, and now is, the sole owner and entitled to the possession 
of the foUowing described property, situate in the city of Denver, county of Arapa- 
hoe, in said state of Colorado, to wit: The front eighty-two and one-half (82i,Q 
feet of lots numbered seventeen and eighteen (17 and 18), and the westerly or 
southerly one-half (%) of lot numbered nineteen (19), in blocli numbered forfy- 
slx (46), East Denver, together with that certain structure or building located 
thereon commonly Imown and described as the 'Pioneer Blodr,' and together with 
ail appurtenanees and hereditaments thereunto belonging or appertaintng. That 
on, to wit, the said 3d day of April, A. D. 1894, in the county and state aforesaid, 
the said défendant, wrongfuUy and against the will of thls plalntifC, entered the 
said premises, and took possession of that portion of said premises known as 
the ground or main floor of the said building, for his ovm use, benetit, and profit, 
and retained possession thereof to the exclusion of this plaintiff, from, to wit, the 
said 3d day of April, A. D. 1894, up to and until the 17th day of November, A. 
D. 1894; and that during that and ail of said perlod of time the said défendant 
wrongfully excluded this plaintiff from the use and profits of said building, and 
took, received, and retained the same, to the beneflt and advantage of hlm, the 
said défendant; whereby, during ail the time aforesaid, this plaintiff lost the 
Issues and profits of said premises, and was deprived of the use of the same; 
and that this plaintiff necessarily incurred divers expenses in and about recov- 
ering possession of the said premises. That, although requested so to do, the 
said défendant has not paid the said sum of money, or any part thereof, to the 
damage of this plaintiiï in the sum of thirty-five hundred dollars ($3,500.00). 
Wherefore plaintiff demands judgment against the said défendant for the sum of 
thirty-five lumdred dollars ($3,.500.00), together with interest thereon aceording 
to law, and for the costs of this action." 

The plaintiff below recovered a judgment ta the sum of $1,680, in accordance 
with a verdict for that amount whlch was rendered by the iury. The case 
was brought to this court by the défendant below on a writ of error. 

Alfred MuUer, for plaintiiï in error. 

Henry T. Rogers, Lucius M. Cuthbert, and D. B. Ellis, for dé- 
fendant in error. 
Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The défendant below, who is the plaintiff in error hère, objects to 
the judgment which was rendered by the trial court, in the first 
place, because the complaint which was flled in the circuit court 
did not state a cause of action; and, in the second place, because of 
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an alleged variance between the proof and the allégations of tbe 
'iomplaint But neither of thèse objections to the judgment is well 
founded. The complaint did not state, and evidently was not in- 
tended to state, a cause of action for the use and occupation of 
the premises in question; but it did state a good and suflicient 
cause of action in trespass for mesne profits. It was not neces- 
sary, therefore, for the complaint to show, as counsel for the plain- 
tiff in error now contends, that the relation of landlord and tenant 
existed between the parties to the suit, and the complaint was 
not defective because it failed to show that relation. The damages 
recoTerable in an action of trespass for mesne profits are usually 
the same as those which may be recovered in an action for use and 
occupation, but the two actions are essentially différent in this 
respect: that the former grows out of a wrongful entry upon 
premises and an unlawful holding of the possession thereof, where 
the relation of landlord and tenant does not exist, while the lat- 
ter action dépends upon the existence of that relation, and is 
brought to enforce either an express or implied promise to pay 
rent. Holmes v. Davis, 19 N. Y. 488; Vandevoort v. Gould, 36 N. 
Y. 639, 645, 647; New Orléans v. Gaines' Adm'r, 131 U. S. 191, 
210, 9 Sup. Ot. 745, 751. The second objection to the judgment, 
founded on the ground of an alleged variance between the proof 
and the complaint, is not open to considération by this court, even 
if it was well made, because it was not raised in any form and was 
not eonsidered by the trial court. 

Seven other errors hâve been pointed out in the brief âled by the 
plaintiff in error, which are said to hâve been committed by the 
trial court either in admitting incompétent testimonj', or in reject- 
ing compétent testimony that was offered by the défendant below. 
We flnd, however, upon an examination of the record, that two 
of the alleged errors, which are specifled in the brief as Nos. 5 
and 6, cannot be noticed, because no exceptions were taken to the 
alleged erroneous action of the trial court. Another reason might 
be given for refusing to notice any of the alleged errors, namely, 
that the testimony which is said to hâve been erroneously admitted, 
and the questions which were asked and excluded, are not set out in 
the assignment of errors, as rule 11 (11 C. C. A. cii. ; 47 Fed. vi.) of 
this court requires." We hâve, however, examined the several as- 
signments of error to which our attention is especially dir.ected in the 
brief, with the resuit that only two of them seem to deserve notice. 

During the trial of the case, a witness by the name of Carper, 
who appears to hâve been engaged in the real-estate business in 
the city of Denver, where the property in controversy is located, 
was called by the plaintiff below, and, after qualifying as an ex- 
pert, expressed the opinion that the rental value of the premises, 
during the period between April 3, 1894, and November 17, 1894, 
was |300 per month. He was cross-examined at considérable 
length concerning his expérience as a real-estate agent, and was 
required to name the properties that he had had in charge, or 
that he had been called upon to sell. In the course of such ex- 
amination he stated, among other things, that he had once been 
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required to place a value upon a pièce of property located on Lar- 
imer street, between Fourteenth and Pifteenth streets, in the city 
of Denvèr, which was not far from the property in controversy. 
He was asked, in that connection, by counsel for the défendant be- 
low, if he had ascertained what rents were paid for property sit- 
uated on Larimer street, between Fourteenth and Fifteenth streets, 
and, replying in the affirmative, was then asked to state what he 
had ascertained. The trial court, of its own motion, remarked, 
"We will not go into that." Counsel for the défendant thereupon 
stated that he desired to show "that the rents ranged from |50 
to f 100 for property of the size of that oceupied by Mr. Schradsky." 
The court replied, "That is excluded," and to such remark an ex- 
ception was taken. We think that the action complained of does 
not constitute a material error. It does not appear that the opin- 
ion expressed by the witness Carper in his direct examination, to 
the efïect that the rental value of the property in controversy was 
f300 per month, was based upon information which he had ob- 
tained touching the rent paid for stores located on Larimer street, 
between Fourteenth and Fifteenth streets. The witness neither 
stated nor intimated that his opinion of the rental value was pred- 
icated on such information, and it is manifest, we think, that it 
was based on other considérations. The statement of the witness, 
that he had had occasion to value certain property situated on Larimer 
street, was not made by him to justify the opinion which he had 
expressed concerning the rental value of the preraises in contro- 
versy, but it was made casually, in response to a question asked by 
the defendant's attorney, requiring him to state in détail the va- 
rions business properties that had been at varions times submitted 
to him for sale. If the testimony had been admitted, we do not 
see that it could hâve reasonably affected the opinion which 
was expressed by the witness on his direct examination. On 
the other hand, if the fact which counsel for the défendant sought 
to elicit from the witness by the aforesaid question was not of- 
fered to affect his credibility, but was offered as independent évi- 
dence tending to establish the reasonable rental value of the prem- 
ises in controversy, then the fact in question should hâve been 
proven by the persons from whom the information relative to the 
rent paid for property situated on Larimer street was obtained. 
The testimony sought to be elicited was clearly objectionable, for 
the reason that it was hearsay évidence, if it be conceded, as coun- 
sel for the défendant now claims, that eviden«e showing what rent 
was paid for other property on Larimer street, in the vicinity of 
the property in controversy, was admissible for the purpose of es- 
tablishing the fair rental value of the latter property. 

The plaintifl below called as a witness another real-estate agent 
of large expérience, who likewise expressed the opinion that the 
rental value of the premises oceupied by the défendant was $300 
per month for the period in controversy. On his cross-examina- 
tion it was shown that the witness had collected rents for about 
two years for three stores on Larimer street, being stores Nos. 
1445, 1449, and 1451. He was then asked by counsel for the de- 
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fendant, "What was tlie rent paid during 1894 for those stores in 
that building that you had charge of ?" An objection to this ques- 
tion was sustained, and an exception was saved. Touching tbis 
latter ruling it is only neeessary to say that the opinion expressed 
by the witness concerning the reasonable rental Talue o£ the prem- 
ises occupied by the défendant was based on the fact that they 
were located in a sightly building, at the junction of two streets 
(Fifteenth and Larimer), on both of which streets there were street- 
car Unes; also, on the further facts that the building fronted on 
both streets, and was provided with steam beat, and was for 
thèse reasons a very eligible business location. No évidence was 
elicited from the witness, or attempted to be elicited, that the rent 
that had been charged for stores Nos. 1445, 1449, and 1451, on 
Larimer street, was a reasonable rental, or that the building in 
which the stores were located, and the surroundings thereof, were 
of such character as to render it probable that the rent charged 
and collected for such stores was a fair criterion by which to dé- 
termine the reasonable rental value of the premises in controversy. 
It is a well-known fact that many circumstances may, and often 
do, affect the rental value of buildings located in large cities, and 
that it frequently happens that premises of the same size com- 
mand a différent rental, although they are located in the same 
neighborhood and front on the same street. We think, therefore, 
that the testimony sought to be elicited from this witness by the 
aforesaid question was properly excluded. It had no neeessary 
tendency to establish the reasonable rental value of the premises 
in controversy, and might hâve been very misleading, unless fur- 
ther évidence was produced, which was not offered, showing that 
the situation of the respective properties was such that the rent 
paid for one was a fair rental for the other. Moreover, the testi- 
mony was objectionable on the further ground that it had a marked 
tendency to burden the case with collatéral issues; for, beyond ail 
question, if it had been admitted, the plaintiff would hâve been 
entitled to show what was the reasonable rental value of the prop- 
erty referred to by the witness, between which and the property in 
controversy it was proposed to institute a comparison. 

In conclusion, we will only add that, considering ail the expert 
testimony which was introduced by both parties, the jury appear to 
hâve struck a fair average in assessing the rental value of the prop- 
erty, and we hâve no doubt that the verdict was right. The judg- 
ment of the circuit court is therefore affirmed. 



BRONSON V. OAKES et al. 

(Circuit Court of Appeals, Eighth Circuit. October 12, 1896.) 

No. 729. 

CAHBIBRS— CONTRIBtTTORT NbGLIGBNOE— QUESTION FOR JtlRT. 

A passenger ridlng in the rear coach of a vestibuled train left the coacii at 
night to go to the forward end of the train, and, to facilitate his return, left 
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open the door of the sleeping coach in which he was rldlng. The iUght was 
dark, the vestibule was not llghted, and the train was running rapldly. On 
hls retum, in passing through the restibule which led into the coach in which 
he was riding, he supposed a dim, reflected light from the Windows ot the 
sleeper was a light shining through the door of the coach which he had left 
open, and proceedhig, in the exercise of due care, to enter, as he supposed, 
the doorway of the coach, wallied through an outside vestibule door, which 
had been left open, fell from the train, and was seriously Injured. A demurrer 
to the complaint, setting out, in substance, the foregoing tacts, was sustalned 
in the lower court. Eeld: (1) Whether, upon the allégations ot the complaint, 
the défendant was négligent, is the principal and ultlmate fact of the case; 
and the décision of this fact, like any other disputed fact in a case, rests with 
the jury, and not with the court. And the question of contributory négligence 
Is likewise one of fact for the jury. (2) When it is said that a glven act does 
or does not constitute négligence in law, the statement means no more tlian 
that, 1q the judgment of ail reasonable men,— not judges alone, for it concems 
a fact, and not a question of law,— it would be esteemed such. When it can 
be afflrmed that ail reasonable men would agrée as to the quallty of an act, 
ta respect of its being either négligent or prudent, the court may give effect 
to such consensus of opinion, and direct a verdict In accordance therewith; 
but thls direction is not given because it is the judge's opinion alone, but be- 
cause the judge is able to say that It is also the opinion that ail reasonable 
men would entertaln of the question. If there is doubt as to whether ail rea- 
sonable men would draw the same conclusion from the évidence, then the ques- 
tion must be submitted to the 12 reasonable men appolnted by the constitution 
to détermine disputed questions of fact. (3) The défendants were under no 
légal obligation to provide vestlbuled trains for their passengers, but, having 
done so, It was their duty to malntaln them In a reasonably safe condition. 
The optlcal Illusion which caused the plalntlff to walk out of an open door of 
the vestibule cannot be eharacterized as a négligent act. That optical illusion 
would hâve been harmless, but for the négligent act of the défendant. The 
vestibule was Intended to prevent tajury to the passenger while passing through 
it, from optlcal Illusions as well as from any other cause. The plaintitf In error 
was not bound to antlcipate the particular act of négligence on the part of the 
défendants which occasioned the accident. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Thls action was brought by M. E. Bronson, the plaintiffi in error, against 
Thomas F. Oakes, Henry C. Payne, and Henry 0. Kouse, as receivers of the 
Northern Pacific Railroad Company, the défendants In error, to recover dam- 
ages for a Personal injury recelved while traveling as a passenger on a train 
on the Nortliem Pacific Railroad, operated by the défendants as receivers. 
The action was commenced In the district court of Hennepin county, Minn., 
and, on the application of the défendants in error, removed into the circuit 
court of the United States for the district of Minnesota. 

OmitUng the formai parts, the complaint reads as foUows: 

"Plaintiff further allèges; That on the 30th day of December, ISaS, this 
plalntlff, in company with his wife, took passage at the city of St. Paul, in 
the state of Minnesota, on a regular passenger train on said Northern Pacific 
Railroad, operated by said défendants, for the purpose of traveling over the 
same westward from said state to the Pacifie coaat, upon a route of said rail- 
way, conducted and operated by said défendants, and that the plaintiff duly 
purchased from the agent of said défendants at the said city of St. Paul the 
usual and regular tickets for such passage over said railway, and paid to 
said défendants the regular fare for said tickets for said passage and travel 
over said Une of railway. That the said train eonsisted of the usual sleeping 
and day coaches, baggage and express car; and that said train was a 'vesti- 
bule train,' so called, with the passageways between said cars wholly iuclosed 
in so-called 'vestibules,' each of said vestibules having an outer door opening 
upon the steps at the end of each of said cars, and which said so-called 
'vestibules' were and are deslgned for the protection of passengers traveling 
upon trains operated by said défendants on said line of railway, and to ensble 
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passengers to pass with safety through tlie passenger trains operated by said 
défendante; and that upon said train in wliicli plaintiff was so traveling at 
the time of the occurrence and conséquent Injury to plaintiff hereinafter men- 
tloned there was malntained upon said train by said défendants free and un- 
interrupted aceess through said vestibules, for the accommodation and con- 
venlence of the passengers on said train, passing through the same, both in 
the nlght and day time, from car to car. 

"Further compialning, plaintifC further allèges: That the passage from said 
City of St. Paul, Minnesota, over the Une of said railway, to plalntiff's destina- 
tion, does and did consume several days and nights of continuons travel; and 
plaintiff and his said wife, while so traveling on said train as aforesaid, and 
on the nlght of December 31, 1893, were occupying Ijerths upon the rear sleep- 
ing coach of said train, and that at the hour of about 11:30 o'clock p. m. on 
the nlght of said day the plaintiff, as he lawf uUy mlght, and for the purpose of 
passing to the forward end of said train upon which he was so traveling, in 
order to obtain from the conductor in charge of said train a stop-over cheek 
at a point on said Une of railway where plaintiff desired to stop over on said 
journey, left said rear sleeping coach, and walked through said train towards 
the forward end thereof , for the purpose aforesaid, and, having transacted said 
business with the conductor in charge thereof, plaintiff started to return to his 
said berth in said rear coach at about the hour aforesaid. That at said time 
ail of the coaches upon said train were dimly lighted, and that the vestibule 
connections between said several cars through which plaintiff, for the purpose 
aforesaid, was compelled to and did pass had been and were by said défend- 
ants carelessly left and were in a wholly darkened condition, without any ligbts 
therein. That the outer door In one of said vestibuled connections, through 
which plaintiff so passed, had been by said défendants carelessly and negli- 
gently left unfastened and open, which fact was wholly unknown to thls plain- 
tiff. That plaintiff, In retuming to said rear sleeping coach on said train at 
the time aforesaid, and in passing through said vestibule, as he lawfully 
might, and without any notice or knowledge on his part tliat said outer ves- 
tibule door was so open as aforesaid, and without any fault or négligence on 
his part, fell from said train through said open outer vestibule door, so care- 
lessly and negligently as aforesaid left unfastened and open by said défend- 
ants, and, so falling, was precipitated from said train with great force and 
violence, and then and there fell from said train, while said train was running 
at a rapid rate of speed, and while the same was passing over a certain lake 
in the state of Idaho, known as 'Lake Pend d'Oreille,' on a trestle bridge 
about 22 feet in height above the waters of said lake, into which plaintiff fell. 
That plaintiff, as a resuit of said fall, broke and fractured the bone of his left 
leg between the knee and the ankle joint, and was otherwise bruised, maimed, 
and wounded, thereby causing plaintiff great physical pain and anguish. 
That said place was in an uninhabited district, with no means near at hand 
whereby plaintiff could obtain aid or assistance; and that, plalntiff's fall 
from said train being unnotieed by the operatives thereof, the same passed 
rapidly beyond the sight and hearing of this plaintiff. That the point upon 
said bridge where plaintiff so fell as aforesaid from said train was distant 
about three-quarters of a mile from the sbores of said lake. That the weather 
at that time was Intensely cold, below the freezing point, and the ground cov- 
ered with snow and ice; and that, although plaintiff was greatly exhausted 
and prostrated as the resuit of said fall, and was suffering great pain and 
anguish from his said broken limb, plaintiff nevertheless, by great physical 
exertion, and suffering intense pain from his broken limb, and there being no 
other means of escape from his perlions and dangerous position, was com- 
pelled to and did climb upon the piling of said bridge to the track thereon, 
and with great difficulty dragged himself along said bridge to the main land; 
and that by reason of the unfrequented district where said occurrence took 
place plaintiff was unable to and did not reçoive any aid or assistance untll 
the hour of about 5 o'clock a, m. on .Tanuary 1, 1894. That plaintiffl's clothing 
was thoroughly and completely drenched with water, and by reason of the 
inclement weather his clothing froze upon his person, whereby plaintiff suf- 
fered additional pain and anguish and discomfort; and that, as a conséquence 
of his said injuries and the attendant résulta therefrom, plalntiff's nervous 
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System was greatly shocked and impalred, and his health, as a conséquence 
thereof, has been, as plalntifP Is informed and verily belleves, permanently un- 
dermined and Impaired; and that plaintiffi was conflned to his bed for a long 
perlod of tlme thereafter, and suflfered great mental and physical pain, anguish 
and suffiering, caused by his said injuries and his exposure, and that he stlll 
Buffers therefrom; and, as plaintlff is Informed and believes, he will never re- 
eover from the eîfects of his said injuries and exposure as aforesaid. 

"Plaintlff furfher allèges: That the forward end of the coach upon said 
train into whieh plaintlff! was endeavoring to pass at the time he fell from 
said train as hereinbefore alleged had an inclosed compartment, occupying the 
entire wldth of said car, except a narrow aisle along the side thereof; and 
that i)ersons entering said car, in order to pass through the same, are requlred 
to malie a sharp turn to the left, and pass down said aisle. That said open 
outer vestibule door through whlch plaintlff so fell was on the left hand of 
plaintifC as he passed through said vestibule. That plaintlff, in passing through 
said vestibule, saw through said open outer vestibule door, but which opening 
he supposed and believed was the entrance into said car, a dlm light, whieh 
shone through the Windows of said car, and which light plamtiff supposed and 
believed was the light from the car shining through said passageway or 
aisle into which plaintlff supposed and believed he was passing. That when 
plaintlff passed out of said car, going to the forward end of said train, and a 
few seconds before he returned, plaintiff, to facilitate his retum, left the end 
door of the coach into which he was about passing when he fell from said 
car open; and that the light which plaintiff' saw through said outer open 
vestibule door he supposed and believed was the light from said car into which 
he was about passing, shining through said narrow aisle; and that plaintiff, 
so mlstaking said light, visible through said open vestibule door, for the light 
shining through said aisle, tijrned to the left, for the purpose, as he supposed, 
of passing into said aisle, and, so turning, walked or fell through said open outer 
vestibule door, sustalning the iûjuries hereinbefore complained of. 

"Plaintiff further allèges that It was the duty of the said défendants in op- 
erating said train, and particularly in the nighttlme, to keep securely fastened 
and closed the outer vestibule doore on said cars, and to f umish sufficient light 
in said vestibules to enable passengers upon said train to pass in safety 
throUgh the same; and that plaintlff suffered and sustaincd said injuries 
wholly by reason of the carelessness and négligence of said défendants in al- 
lowing and permitting said outer vestibule door on said train through which 
plaintlff feli as aforesaid to he and remain in said open and unguarded con- 
dition, and in failing to provide lights in said cars and vestibules, by reason 
whereof this plaintiff, without any fault or négligence on his part, as afore- 
said, fell through said open outer vestibule door, thereby sustaining the injuries 
herein complained of." 

After an answer had been filed, and the jury impaneled to try the case, the de- 
fendants asked and obtained leave to withdraw their answer and flle a de- 
murrer to the eomplaint. A demurrer was thereupon filed, the ground of which 
was that the eomplaint did not state sufficient facts to constitute a cause of 
action. The court sustalned the demurrer, and rendered a final judgment in 
favor of the défendants, and the plaintiff sued out this writ of error, assign- 
Ing as error the ruling of the court sustaining the demurrer. 

Henry Conlin and Victor J. Welch (Marcus P. Hayne with them 
on the brief), for plaintiff in error. 
J. H. Mitchell, Jr., for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating tlie case as above, de- 
livered the opinion of the court. 

It is well settled that what constitutes négligence is a question 

of fact for the jury, and it does not cease to be such although the 

facts are undisputed, for that would be to deprive a suitor of his 

constitutional right to hâve the material facts in his case tried by 

v.76F.no.6 — 47 
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a jury. Whether, upon the conceded facts in this case, the act of 
the défendant was négligent, is the principal and ultimate f act in 
the case, and the décision of this fact, like any other disputed f act 
in a case, rests with the jury, and not with the court. The question 
of contributory négligence is likewise one of fact for the jury. 
There is no statute or law which deflnes the quality of every human 
action, and stamps it in advance as either négligent or prudent. 
The law cannot anticipate the conduct and actions of men in ail 
the varying and multiplied relations they sustain to each other, 
and déclare in advance what shâll be esteemed prudent and what 
ne^ligëût. The facts a'nd circumstances of this case as they are 
disclosed by the complaint differ from the facts and circumstances 
of any case that ever occurred before, or any case that is likely 
to occur in the future. It is manifest, therefore, that if the court 
should décide as a matter of law that thèse facts and circumstan- 
ces do or do not constitute négligence in law, it would be a case 
where the décision made the law, and not the law the décision. 
And hence the doctrine is firmly established that thèse questions 
of négligence are questions of fact for the jury to détermine, and 
not questions of law for the court; and this is the rule where the 
facts are conceded as well as where they are disputed. The only 
exception to this rule is found in that class of cases where a party 
has admittedly f ailed in the performance of a duty imposed by law, 
or where the act was done in pursuance of some requirement of 
the law. In this class of cases, when the conceded facts bring the 
case withîn the terms of the law, the court applies the law and 
déclares the resuit. 

In Kailroad Co, v. Stout, 17 Wall. 657, 664, the suprême court 
said that: 

"Although the faets are undisputed, It Is for the Jury, and not for the judges, 
to détermine whether proper care was given, or whether they established négli- 
gence." 

In Railroad Co. v. Ives, 144 V. S. 408, 417, 12 Sup. Ct. 679, 682, 
the court said: 

"There Is no flxed standard In the law by which the court is expeoted to ar- 
bltrarlly say in every case what conduct shall be considered reasonable and pru- 
dent, and what shall constitute ordinary care, under any and ail circumstances. 
• * » The policy of the law has relegated the détermination of such questions 
to the jury, uhder proper instructions from the court. It is their province to 
note the spécial circumstances and surroundings ot each particular case, and then 
say whether the conduct of the parties in that case waa such as would be expected 
of reasonable, prudent men under a similar state of aft'airs." 

In answer to the contention that the plaintiff in that case had 
been guilty of such contributory négligence as would preclude a 
recovery, the court said (page 428, 144 U. S., and page 687, 12 
Sup. et): 

"It is earnestly insisted that, although the défendant may hâve been guilty of 
négligence In the management of its train, which caused the accident, yet the évi- 
dence in the case given by the plaintiflf's own witnesses shows that the deceased 
hlmself was so négligent in the premises that, but for such contributory négligence 
on his part, the accident would not hâve happened. ♦ * • To this argument 
several answera mlght be given, but the main reason why it Is unsound ia this: 
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As the question of négligence on the part o£ the défendant was one of fact for the 
jury to détermine under ail the circumstances of the case, and under proper in- 
structions from the court, so, also, the question of whether there was négligence 
in the deceased, whioh was the proximate cause of the injury, was likewise a 
question of fact for the jury to détermine, under like rules." 

In Jones v. Railroad Co., 128 U. S. 443, 445, 9 Sup. Ct. 118, the 
lower court instructed the jury to render a verdict for the défend- 
ant upon the ground that the plaintiff had been guilty of contrib- 
utory négligence, but the suprême court reversed the judgment, 
saying: 

"But we think thèse questions [of négligence] are for the jury to détermine. 
We see no reason, so long as the jury System is the law of the land, and the 
jury Is made the tribunal to décide disputed questions of fact, why it should not 
décide such questions as thèse as well as others." 

It does not follow, however, that because it is the exclusive prov- 
ince of the jury to détermine the question of négligence, that in no 
State of facts can the court withdraw the case from the considéra- 
tion of the jury. Although the rule as to when the case is one for 
the jury and not for the court has been variously stated, the va- 
rious statements hâve the same meaning. The rule is frequently 
laid down in thèse terms: That when the évidence in any given 
case is conflicting, or the facts disputed, or where the facts are of 
such a character that différent minds might draw différent conclu- 
sions from them, the case must be left to the jury for their déter- 
mination. Another statement of the rule is that a case should 
not be withdrawn from the jury unless the conclusion follows as a 
matter of ïaw that no recovery can be had upon any view which 
can be properly taken of the facts the évidence tends to establish. 
Probably the most satisfactory statement of the rule, and the one 
easiest to comprehend and apply (Scott v. City of New Orléans, 73 
Ped. 373, 377), is that given by the suprême court in Eailroad Co. 
V. Ives, 144 U. S. 417, 12 Sup. Ct. 683, where it is thus stated: 

"When a given state of facts is such that reasonable men may fairly differ upon 
the question as to whether there was négligence or not, the détermination of the 
matter Is for the jury. It is only where the facts are such that ail reasonable 
men must draw the same conclusion from them that the question of négligence 
is ever eonsidered one of law for the courts." 

And in such cases the court merely déclares the évidence is in- 
sufflcient in law because insufficient in fact. When, therefore, it 
is said that a given act does or does not constitute négligence in 
law, the statement means no more than that in the judgment of ail 
reasonable men — not judges alone, for it concerns a fact, and not 
a question of law — it would be esteemed such. When it can be 
afSrmed that ail reasonable men would agrée as to the quality of an 
act in respect of its being either négligent or prudent, the court 
may give elïect to such consensus of opinion, and direct a verdict 
in accordance therewith. The direction is given, not because it is 
the judge's opinion alone, but because the judge is able to say that 
it is also the opinion that ail reasonable men would entertain of 
the question. If there is doubt as to whether ail reasonable men 
would draw the same conclusion from the évidence, then the ques- 
tion must be submitted to the 12 reasonable men appointed by the 
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constitution to détermine disputed or doubtful questions of fact. 
The rule on the subject is well stated and illustrated by Judge Coo- 
ley in delivering the opinion of the court in Railway Co. v. Van 
Steinburg, 17 Mich. 99, 118. The learned judge said: 

"The case, however, must be avery clear one which would Justify the court in 
taking upon Itself this responsibillty [withdrawing the case from the jury], for, 
when the judge décides tliat a want of due care is net shown, he necessarily fixes 
in his own mlnd the standard of ordinary prudence, and, measuring the plaintlff's 
conduct by tlrnt, turns him out of court upon his opinion of what a reasonably 
prudent man ought to hâve done under the circumstances. He thus malies his 
own opinion of what would be generally regarded as piiidence a definite rule of 
law. It is qulte possible that, if the same question of prudence were submitted 
to a jury coUected from the différent occupations of society, and perhaps better 
compétent to judge of the common opinion, he might flnd them differing with 
him as to the ordinaiy standard of proper care. The next judge ti^ing a similar 
case may aiso be of a différent opinion, and, because the case Is not clear, hold 
that to be a question of fact which the first has ruled to be one of law. Ipdeed, 
I thinls the cases are not so numerous as has been sometimes supposed in which 
a judge could feel at liberty to take the question of the plalntifE's négligence away 
from the juty. This question was' very fully and carefully considercd by the 
suprême court of Gonnecticut In Beers v. Railroad Co., 19 Conn. 666, and a rûle 
was laid down, which has since been foUowed in that state, and is very succinctly 
stated in Pariî: v. O'Brien, 23 Conn. 347, as foUows: 'The question as to the 
existeiice of négligence or a want Of ordinary care is one of a complex character. 
The inquiry, not only as to Its existence, but whether it contributed with négli- 
gence on the part of another to produce a partlcular efCect, Is much more com- 
pUcated. As tp both, they présent, from their very nature, a question, not of 
law, but of fact, àepending on the peculiar circumstances of each case, which cir- 
cumstances are only evldentlal of the principal fact,— that of négligence or its ef- 
fects, — and are to be compared and' weighed by the jury, the tribunal whose 
province it is to find facts, not by any artlflcial rules, but by thé ordinary prin- 
ciples of reasonlng; and such principal fact must be found bythem before the 
court can take cognizance of it, and pronounce upon its légal effect.' It is a mis- 
take, thereforè, to say, as is sometimes said, that when the facts are undisputed 
the question ôf négligence is necessarily one of law. This is generally true only 
of that class of cases where a party has failed In the performance of a clear légal 
duty." 

Applying thèse well-settled rules to this case, the court is of opin- 
ion the complaint states a case upon which the plaintiff is entitled 
to go to the jury. The défendants were under no légal obligation 
to provide vestibuled trains for their passengers, but, having done 
80, it was their duty to maintain them in a reasonably safe condi- 
tion. Eailway Co. v. Glover (Ga.) 18 S. E. 406, 414. The purpose 
of the vestibuled cars is to add to the comfort, convenience, and 
safety of passengers, more particularly while passing from one car 
to another. The présence of such an appliance on a train is a 
proclamation by the company to the passenger that it has provided 
him a safe means of passing from one car to another, and an invi- 
tation for him to use it as hi* convenience or necessity may re- 
quire. Whether, having provided vestibuled cars for their pas- 
senger trains, it was négligence in the défendants to leave the ves- 
tibule connection between two cars without light, and the outside 
door of the vestibule open without a guard rail or other protection 
while the train was running rapidly on a dark night, is a question 
of fact for the jury to détermine. And if, upon the facts set out 
in the complaint, they should find that it was négligence, no court 
could disturb their flnding. 
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The next contention of the défendants in error is that, conced- 
ing they were guilty of négligence, the plaintiff in error was guilty 
of contributory négligence which relieves them from liability. The 
act of the plaintiff in error in leaving the car door open to light him 
through the vestibule on his return would seem to be one of cau- 
tion rather than one of négligence. It was not the physical cause 
of the injury, and in no manner contributed to it. The plaintiff in 
error supposed the dim light which shone through the Windows of 
the car was a light shining through the doorway he wished to enter, 
and, while proceeding in the exercise of due care towards that light, 
he was precipitated out of the open door of the vestibule. The 
optical illusion under which he was laboring was to him a palpable 
fact until the disillusion came. Such an optical illusion would not 
ordinarily be anticipa ted by a man of common prudence, nor is it 
probable that the illusion would be dispelled until some palpable 
physical fact brought it to his attention. His action, therefore, 
having any relation to the accident, was not the resuit of a négli- 
gent act on his part, but the resuit of an optical illusion, for which 
he was in no manner responsible, and which cannot be character- 
ized as a négligent act. Moreover, that optical illusion would hâve 
been harmless but for the négligent act of the défendants. The 
vestibule was intended to prevent injury to the passenger while 
passing through it, from optical illusions as well as from any other 
cause. In other words, it was designed to prevent every kind of 
injury that could be prevented by keeping the vestibule in a safe 
and proper condition. The plaintiff in error was not bound to an- 
ticipate the particular act of négligence on the part of the défend- 
ants which occasioned the accident. Hutchinson v. Railway Co., 
32 Minn. 398, 21 N. W. 212; Weller v. Railway Co. (Mo.) 23 S. W. 
1061; Railway Co. v. Sharp, 27 U. S. App. 334, 11 C. 0. A. 337, and 
■63 Fed. 532; Sturdivant v. Railroad Co. (Tex. Civ. App.) 27 S. W. 
170; Dickinson v. Railwav Ce, 53 Mich. 43. 18 N. W. 553; Low v. 
Railway Co., 72 Me. 313, 321. 

In Low V. Railway Co., supra, in considering the question of con- 
tributory négligence under circumstances which make the utterance 
of the court on that subject quite applicable hère, the court said: 

"Défendants' counsel put the ailemma thus: 'If the night is light enough to 
see the gangway, no railing or light is necessary to enable a person to avoid it, 
and, rf the night is too darli to allow of its being seen, then a person groping 
round in the darlj, and unconsciously walking into it, is guilty of such négligence 
as to predude him from recovering.' But, if this plausible statement is abso- 
lutely correct, there never can be an accident of this description for which the 
injured party can recover. The idea seems to be that there is no necessity for 
any précaution on the part of the wharf owners, because constant vigilance on 
the part of those who corne there when it is light enough to see the danger will 
enable them to avoid It; and, duty or no duty, they must not corne without a 
light in the nighttime, or they will be set down as wanting in ordinary care, and 
so forfeit their right to protection or compensation. The argument establishes, 
if anythlng, too much. The questions are not of a character to be disposed of 
by a little neat logic. They are rather, as remarked by the court In Elliott v. 
Pray, 10 AUen, 384, 'questions which can be best determined by practical men 
on a view of ail the facts and circumstances bearing on the issue.' No such 
sweeping syllogism as this presented by défendants' counsel can be adopted as a 
rule of décision. A man may be deceived by a half light, such as is described 
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in Ihe testimony hère, and, using due care hlmself, may meet witii an accident by 
fàiliûg Into à cliasm wliere lie was not bound to expect to flnd one unguarded; 
and in Sueh case, If he is not a mère licensee or trespasser, and the owner of 
tlie premises owes hîm a duty, lie Is entitled to his remedy." 

In the case at bar it is not contended that the défendants in error 
did not owe the plaintiff in error the positive duty of keeping the 
vestibule in safe condition. 
In Dickinson v. Railway Co., supra, the court said: 
"But he was not négligent in faillng to look ahead, unless he had reason to 
antldpate some such danger; and, if we are correct in what we hâve already said, 
he had no such reason. He had a right to assume that the défendant would per- 
form its duty in guardlng the safety of its passengers and servants; and it was 
only because it had failed to do so in thls instance that the danger was eneoun- 
tered. The plaintiff had no warning • * * until the bins were so near that 
it was impossible to avold striking them, and why should he hâve looked for 
dangers whose existence he could not hâve anticipated?" 

Without pursuing the subject further, we think, upon the aver- 
ments of the complaint, the plaintiff in error was not guilty of con- 
tributory négligence which was a proximate cause of his injury; 
but this, like the question of the négligence of the défendants in 
error, is a question for the jury. In Railway Co. v. Kellogg, 94 
U. S. 469, the suprême court said: 

"The rule is that what Is the proximate cause of an InJury Is ordinarily for 
the juiy. It is not a question of science, or of légal knowledge. It Is to be 
determined as a fact, in view of the circumstances of fact attending it. * • • 
But the inquiry must be answered In acoordance with eommon understandlng." 

And, réferring to the reflnements of the schoolmen upon the ques- 
tion, the court said : 
"Such reflnements are toc minute for raies of social conduct." 

The judgment of the circuit court is reversed, and the cause re- 
manded, with instructions to overrule the demurrer and grant a 
new trial. 



ANGLO-CAIJFORNIA BANK, Limited, v. SECRETARY OF TREASURÏ. 

(Circuit Court of Appeals, Nlnth Circuit. October 19. 1896.) 

No. 273. 

CUSTOMS DdTIBS— WlTHDBAWAL FROM BOND— IMPORTATION UnDER PrIOR LAWS. 

Certain steel rails were imported and placed imder bond, the warehouse 
entries being liquidated at $17 per ton under the existing tarife law of 
March 3, 1883. They remained In the warehouse over three years, and 
became llable to be regarded as abandoned, under Rev. St. § 2971. 
Such sale was postponed by the secretary of the treasury at the request 
of the importers, and in the meantime the McKinley act (October 1, 
1890), and the Wilson act (August 28, 1894) regulating the tarife were 
passed. The importer subsequently ofîered to withdraw the rails npon 
paying the duty provided by the latter act, claiming that the duty pay- 
able on witlidrawal had been redueed by each of the acte mentioned, 
and that Rev. St. § 2971, was repealed. Held, that such section was not 
repealed or modified by the administrative act (June 10, 1890), or the Mc- 
Kinley or Wilson act; that the right of the government to sell the rails 
for the purpose of collecting the duties, etc., due was an "accrued right," 
withln the saving clauses of such acts; and that the goods were liable for 
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the duties provided by the act of 1883, in force at the tlme of thelr aban- 
donment. 71 Fed. 505, affli-med. Abbot v. U. S., 20 Ct. Gl. 280, not fol- 
lowed. In re Schmid, 54 Fed. 145, distinguished. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

In the matter of the pétition and application of the secretary of 
the treasury for a review, under an act of congress, approved June 10, 
1890, entitled "An act to sinaplify the laws in relation to the collection 
of revenues," of the questions of law and fact involved in a décision of 
the board of gênerai appraisers on duty at the port of New York, in 
the matter of the classification of certain T steel rails, merchandise 
imported by the Bank of California, of San Francisco, Cal., into the 
port of said San Francisco, the subséquent liquidation of duties where- 
on was protested by the Anglo-Calif ornia Bank, Limited, at the same 
place. 

The board of gênerai appraisers sustained the protest of the Anglo-California 
Bank agalnst the décision of the coUeetor of eustoms at San Francisco. The 
circuit court reversed the décision of the appraisers. 71 Fed. 505. The niaterial 
facts upon whlch the matter In issue was tried are stated in the opinion of the 
appraisers and of the circuit court to be as foUows: 

"The Bank of California at various times between Marcb 2, and June 24, 
1887, imported Into the port of San Francisco certain T steel rails, aggregating 
5,678 tons. Thèse rails remalned in gênerai order unclaimed until February 
27, 1888, when warehouse entrles thereof were made and bonds giren by the 
Bank of CaUfomla as importer and consignée. Said warehouse entrles were 
liQuidated, under the act of March 3, 1883, at ?17 per ton, and at the expira- 
tion of one year from the date of the importation the additlonal duty of 10 
per cent, prescrlbed by section 2970, Rev. St., was charged up on the bonds 
against the merchandise. Between September 21, 1888, and December 6, 1889, 
four withdrawala for consumption were made, and the amount of duties 
charged thereon was paid. When the bonded period of three years was about 
to expire, the Oregon Pacific Railroad Company, for whose account the steel 
rails in question had been imported, represented to the treasury department 
that serions casualtles had oecurred on Its road by storms and floods, and re- 
quested a postponement of the sale of marchandise réquired under section 
2&71, Rev. St., whereupon the secretary of the treasury authorized a postpone- 
ment of the sale for three months without giving due notice to or having the 
consent of the principal or sureties on the warehouse bonds. Similar post- 
ponements hâve been allowed for periods of sts months up to the présent 
date, the Bank of California unitlng in two instances in the application for 
delay. A postponement of the sale of the merchandise allowed by the secretary 
of the treasury September IG, 1893, was conditioned upon the consent of the 
sureties on the bond. The final postponement was authorized by the secretary 
of the treasury March 25, 1895, pending décision regarding the légal status of 
the goods by the board of gênerai appraisers. Under date of June 30, 1890. 
more than three years after the date of importation, the secretary of the 
treasury authorized the collector at San Francisco to permit withdrawals for 
consumption of the steel rails in question, from time to tlme, in such quan- 
tities as might be desired. On Oetober 21, 1890, the treasury department de- 
cided that withdrawals might be made under the act of 1890, by the im- 
porters, at the rates of duty, regular and additional, prescribed by the act of 
1883. Notwlthstanding this décision, 3,306 tons of steel rails were withdrawn 
for consumption, and, in addition to 10 per cent., as prescribed by section 2970, 
Rev. St., duties were paid thereon and accepted by the collector at $13.44 per 
ton, the rate prescribed therefor in the act of Oetober 1, 1890. AU charges 
and expenses, includlng storage charges, hâve been paid. The importers re- 
cently olïered to withdraw for consumption the remainder of the merchandise 
in bonded warehouse at the rate prescribed in paragraph 117 of the act of 
August 28, 1894. Permission to malte such withdrawals has not been granted 
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by the secretary of tbe treasury, but In Heu thereof authorlty has beeu glven 
the collecter to permit wlthdrawal entry to be made by the importera of a 
small portion of the merchandise, at the rates prescribed in the act of March 
S, 1883, in order that a test case for judicial décision might be made. In ac- 
cordance With the authority thus granted, entry for consumption of 20 of 
the Steel rails in question (weighing about ave tons) was made by the im- 
porters, and duty was assessed thereon by the collector at ?17 per ton, and 
10 per cent, addltional, under the act of March 3, 1883, the act in force at the 
time the merchandise Vcas imported. Against this action the importera pro- 
tested, claiming that the merchandise in question, having been withdrawn 
for consumption after August, 1894, was properly dutiable at seven-twentieths 
of 1 cent per pound, in accordance with the provisions of section 1 and para- 
graph 117 of the présent act." 

TJpon thèse facts the questions presented Involve a construction of certain 
sections of the Revised Sta tûtes of the United States; of the act of June 10, 
1890, to simplify the laws in relation to the collection of the revenue (26 Stat. 
131, 142), known as the "Administrative Act"; of the act of October 1, 1890, 
to reduce the revenue and equalize duties on imports, and for other purposes 
(26 Stat. 567, 625), Icnown as the "McKinley Act"; and of the act of August 
28, 1894, to reduce taxation, to provide revenue for the government, and for 
other purposes (28 Stat. 509, 570), lihown as the "Wilson Act." The sections 
of the stâtutes read as follows: 

Revised Statutes. 

"Sec. ,2970. Any merchandise deposited in bond in any public or private 
bonded warehouse may be withdrawn for consumption wlthln one year from 
the date of original importation on payment of the duties and charges to 
which it may be subject by law at the time of such wlthdrawal; and after 
the expiration of one year from the date of original importation, and until 
the expiration of three years from such date, any merchandise in bond may 
be withidrawn for consumption on payment of the duties assessed on the 
original entry and charges, and an additional duty of ten per centum of the 
amount of such duties and charges. 

"Sec. 2971. AU merchandise which may be deposited ip public store or 
bonded warehouse may be withdrawn by the owner for exportation to foreign 
countries; or may be transshipped to any port of the Pacific or western coast 
of the United States at any time before the expiration of three years from the 
date of original importation; such goods on arrivai at a Pacifie or western 
port to be subject to the same rules and régulations as if originally imported 
there. Any goods remalning in public store or bonded warehouse beyond 
three years shall be regarded as abandoned to the government, and soid 
under such régulations as the secretary of the treasury may prescribe, and 
the proeeeds paid into the, treasury. In Computing this period of three years, 
if such exportation or transshipment of any merchandise shall, either for 
the whole or any part of the term of three years, hâve been prevented by rea- 
son of any order of the président, the time during which sueh exportation 
or transshipment of such merchandise shall hâve been so prevented shall be 
excluded from the computation. Merchandise withdrawn for exportation 
shall be subject only to the payment of such storage and charges as may be 
due thereon. 

"Sec. 2972. The secretary of the treasury, in case of any sale of any mer- 
chandise remalning in public store or bonded warehouse beyond three years, 
may pay to the owner, consignée, or agent of sueh merchandise, the proeeeds 
thereof, after deducting duties, charges, and expenses in conformity with the 
provision relating to the sale of merchandise remalning in a warehouse for 
more than one year. 

"Sec. 2973. If any merchandise shall remain In public store beyond one 
year, without payment of the duties .and charges thereon, except as herein- 
before provided, then such merchandise shall be appraised by the appralsers, 
if there be any at such port * * * and sold by the collector at public 
auction, on due public notice thereof being first given, in the manner and 
for the time to be prescribed by a gênerai régulation of the treasury depart- 
ment. At such public sale, distinct printed catalogues descriptive of such 
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merehandlse, wlth the appralsed value afflxed thereto, shall be distributed^ 
among the persons présent at such sale. A reasonable opportunity shaJl be 
given before such sale, to persons désirons of purchaslng, to inspect the 
quality of such merehandlse. The proceeds of such sales, after deductlng 
the usual rate of storaëe at the port in question, wlth ail other charges and 
expenses, including dutles, shall be paid over to the owner, importer, con- 
Bi^ee, or agent, and proper recéipts taken for the same." 

Administrative Act. 
"Sec. 20. Any merehandlse deposited in any public or prlvate bonded ware- 
house may be withdrawn for consumptlon withln three years from the date 
of original importation, on payment of the duties and charges to which it may 
be subject by law at the time of such withdrawal: Provided, that nothing 
herein shall afCect or impair existing provisions of law in regard to the dis- 
posai of perishable or explosive articles." 

Section 29, after enumerating several sections of the Revised Statutes (sec- 
tions 29T0 and 2971 net being mentioned), and repealing them in direct terms, 
reads as follows: 

"And ail other acts and parts of acts inconsistent with the provisions of 
this act, are hereby repealed. but the repeal of existing laws or modifica- 
tions thereof embraeed in this act shall not affect any act done, or any rlght 
accruing or accrued, or any suit or proceeding had or commenced in any 
civil cause before the said repeal or modifications; but ail rlghts and 11a- 
bilities under said laws shall continue and may be enforced in the same 
manner as if said repeal or modifications had not been made. • * » " 

McKinley Act. 

The enacting clause reads as follows: 

"That on and after the sixth day of October, eighteen hundred and nlnety, 
unless otherwise specially provided for in this act, there shall be levied, col- 
lected, and paid upon ail articles imported from foreign countries, and men- 
tioned in the schedules herein contained, the rates of duty which are, by 
the schedules and paragraphs, respectively prescribed, namely." 

Schedule C, paragraph 141: 

"Railway bars, made of iron or steel, and railway bars made in part of 
Steel, T rails, and punched iron or steel flat rails, six-tenths of one cent per 
pound." 

Sections 50, 54, and 55 of this act read as follows: 

"Sec. 50. That on and after the day when this act shall go into effect ail 
goods, wares, and merehandlse previouslj imported, for which no entry has 
been made, and ail goods, wares, and merehandlse previously entered without 
payment of duty and under bond for warehousing, transportation, or any 
other purpose, for which no permit of delivery to the importer or his agent 
has been Issued, shall be subjected to no other duty upon the entry or the 
withdrawal thereof than if the same were imported respectively after that 
day: Provided, that any imported merehandlse deposited in bond in any 
public or prlvate bonded warehouse having been so deposited prior to the 
flrst day of October, eighteen hundred and ninety, may be withdrawn for 
consumptlon at any tlme prior to February first, eighteen hundred and ninety- 
one, upon the payment of duties at the rates in force prior to the passage 
of this act: Provided further, that when duties are based upon the weigui 
of merehandlse deposited in any public or private bonded warehouse said 
duties shall be levied and collected upon tlâe weight of such merehandlse 
at the time of Its withdrawal." 

"Sec. 54. That section twenty of the act entitled 'An açt to slmplify the 
laws in relation to the collection of revenues,' approved Jnne lOth, eighteen 
hundred and ninety, is hereby amended to read as follows: 'Sec. 20. That 
any merehandlse deposited in bond in any public or private bonded warehouse 
may be withdrawn for consumptlon withln three years from the date of orig- 
inal importation, on payment of the duties and charges to which it may be 
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TOWpçt^bj Jajw at.the tip»e of such withdrawal: Provld«d, that nothing 
W ■^^'*P*^i^^*^.''f impair existing provisions of law in regard to the dis- 
posai oï pBrisliablé or explosive articles.' " 

"Sec. 55. That ail laws and parts of laws Inconsistent wlth this act are 
herëby repeàled: Provided, liowever, that the repeal of esisting laws, or 
modifications therçpf, emhraced in this act shall not afCect any act donc or 
any right accruing or accrued, or any suit or proceeding had or commenced 
in any civil cause before the sald repeal or modiflcations, but ail rights and 
liabllities under said laws shall continue and may be enforced In the samo 
manner as if said repeal or modification had not been made." 

Wilson Act. 
The enactlng clause Is: 

"That on and àfter the flrst day of August, eighteen hundred and ninety- 
four, unless otherwise specially provided for In this act, there shall be lovied, 
eoUected and paid upon ail articles imported from foreign countries or with- 
drawn for consumption, and mentloned in the schedules herein contaiued the 
rates of duty whlch are by the schedules and paragraphs respectively pre- 
scrlbed, namely." 

Schedule 0, paragraph 117: 

"Railway bars, made of iron or steel, and railway bars made in part of 
Steel, T rails, and punched iron or steel flat rails seven-twentieths of one cent 
per pound" (whlch computed upon the basis of 2,240 poijnds to the ton would 
be S7.84 per ton.) 

SecLion 72: 

"AU acts and parts of acts inconsistent with the provisions of this act are 
hereby repealed, but the repeal of existing laws or modifications thereof em- 
braced in this act shall not afCect any act done, or any right accruing or 
accrued or any suit or proceeding had or Commenced In any civil cause before 
the said repeal or modiflcations; but ail rights and liabilities under said laws 
shall continue and may be enforced in the same manner as if said repeal or 
modifications had not been made. • * » " 

Section 10 of the act of March 3, 1883 (22 Stat. 525), to whlch référence will 
be made, reads as follows: 

"That ail imported goods, wares, and merchandlse whlch may be in the 
public stores or bonded warehouses on the day and year when this act shall 
go into effect, except as otherwise provided in this act, shall be subjected 
to no other duty upon the entry thereof for consumption than if the same 
were imported respectively after that day; and ail goods, wares, and mer- 
chandlse remaining in bonded warehouses on the day and year this act shall 
take effect, and upon whlch the dutles shall hâve been paid, shall be en- 
titled to a refund of the différence between the amount of duties paid and 
the amount of duties said goods, wares, and merchandlse would be subject 
to if the same were Imported respectively after that date." 

Chas. A. Garter, Jesse W. Lilienthal, and J. F. Evans, for appel- 
lant. 

H. S. Foote, U. S. Atty., and Samuel Knight, Asst. U. S. Atty., for 
appellee. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts). The conten- 
tion of appejlant, upon the foregoing state of facts, and the various 
provisions of the statutes relating thereto, is to the effect that when 
thè McKinley a;ct went into opération the spécifie rate of duty upon 
steel rails was changed from |17 per ton to |13.44 ; that this rate 
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was again changed by the Wilson act to $7.84; that section 2970 
of the Revised Statutes has been repealed, and is, therefore, inap 
plicable to the merchandise in controversy in this proceeding; that 
the words "shall be regarded as abandoned to tiie government," 
used in section 2971, were repealed by the later sections of the 
Eevised Statutes, and hâve been so treated by the régulations and 
practice of the treasury department The contention of the appel- 
lee is that, at the expiration of three years from the date of the orig- 
inal importation, the merchandise in question became abandoned 
to the United States, and was subject to sale as such to satisfy the 
duties and charges thereon then in force, to wit, the duty of $17 
a ton under paragraph 147 of the tariff act of March 3, 1883, and 
10 per cent, additional thereon, with warehouse charges, under sec- 
tion 2970 of the Revised Statutes; that this right to sell the mer- 
chandise, and to deduct from the proceeds thereof the duties and 
charges as above mentioned, was a right accrued at such time to 
the United States, and a liability incurred by said merchandise, and 
the importer thereof, within the meaning of section 29 of the ad- 
ministrative act of June 10, 1890, section 55 of the McKinley act 
of October 1, 1890, and section 72 of the Wilson act of August 28, 
1894; that section 2971 of the Eevised Statutes was not repealed 
nor in any manner modifled by the administrative act, nor by the 
McKinley act, nor by the Wilson act, but ever has been, since its 
enactment, in full force and effect, save as modifled by section 2972; 
and that it therefore necessarily follows that the duties and charges 
properly assessed against the steel rails, and collected from the pro- 
ceeds of the sale thereof, or from the importer thereof, by the col- 
lecter of customs, are those in force at the time of their abandon- 
ment. Which contention is correct? 

The questions involved in this case hâve been argued with marked 
ability upon both sides. ' The authorities bearing upon the ques- 
tions hâve been collected and diseussed at length. The various acts 
of congress hâve been thoroughly reviewed, and our attention has 
been called to the entire System of tariff législation. The conten- 
tion of appellant is sustained by the décision of the court of claims 
in Abbot v. U. S., 20 Ct. Cl. 280. The contention of appellee is 
sustained by the views expressed by Attorney General Brewster 
(17 Op. Atty. Gen. 650), and Attorney General Olney January 17, 
1895. Owing to thèse conflicting opinions, the contest in the prés- 
ent case is presented with the évident purpose of having the ques- 
tions authoritatively settled. 

In the outset, it will be conceded that revenue statutes are en- 
acted under the gênerai power of the government to impose a tax; 
that in order to sustain the tax in any given case it must afiSrma- 
tively appear that the power to impose it cornes within the letter 
and spirit of the law authorizing it; that if there are any doubts 
upon the question the construction should be in favor of the importer. 
Mr. Justice Story, in Adams v. Bancroft, 3 Sumn. 384, Fed. Cas. No. 
44, said: 

"That laws imposlng duties are never coastrued beyond the natural import 
of the language, and duties are never imposed upon the cltlzens upon doubt- 



748 76 FEDERAL REPORTER. 

fui Interprétations; for every duty Imposes a burden on the public at large, 
and Is constnied strlctly, and must be made eut in a clear and determlnate 
manner from the language of the statute." 

The same rule has been expressed by tbe suprême court. Hart- 
ranft v. Wlegmann, 121 U, S. 609, 616, 7 Sup. Ct. 1240, 1244, and au- 
thorities there cited. 

The same learned justice, in the earlier case of U. S. v. Breed, 1 
Sumn. 159, Fed. Cas. No. 14,638, laid down the rule as to the proper 
construction to be given to such acts as follows: 

"Revenue and duty acts are not, In the sensé of the law, pénal acts, and 
are not, tberefore, to be construed strlctly. Nor are they, on the other hand, 
acts in fUrtherance of prlvate rights and liberty, or remédiai, and therefore 
to be construed with extraordlnary lîberality. They are to be construed ac- 
cordlng to the true import and meaning of their terms, and, when the légis- 
lative intention is ascertained, that, and that only, is to be our guide in in- 
terpreting them." 

Such laws are more remédiai than pénal in their nature. They 
are intended to prevent fraud, to suppress public wrong, and to pro- 
mote the public good, and should always be so construed as to ef- 
fectually carry out the purposes and objects which they were intended 
to accomplish. Taylor v. U. S., 3 How. 197; Cliquot's Champagne, 
3 Wall. 115; U. S. v. Hodson, 10 Wall. 395; Smythe t. Fiske, 23 
Wall. 374, 380. 

The steel rails in question were imported in 1887, and entered 
for warehousing February 27, 1888, and the duties liquidated un- 
der the ^ct of 1883. At that tiipie the rights and liabilities of the 
importierg were clear and.plain. They had the right to withdraw 
the rails within one year by paying the duties then existing, viz. 
$17 per ton, or they might, after the expiration of one year, and with- 
in three years, withdra,w the rails upon paying the duty of |17 per 
ton, and 10 per cent, additional duty. Kfev. St. § 2970. Upon this 
point there can be no cpntroversy. But the rails in question were 
not withdrawn until after the expiration of the three years, and 
hence, ùnder the terms of section 2971, were to be "regarded as aban- 
doned to the government." But this right of the government was 
not enforced because the Oregon Pacific Eailroad, for whose account 
the rails were imported, requested a postponement of the sale for 
three months on account of serions casualties that had occurred to 
its railroad. Other postponements were for like reasons made for 
periods of six months,,, and in the meantime the tariff acts desig- 
nated as the "McKinley act" and the "Wilson act" were passed. 

Admitting, at the threshold of the discussion, that the word "aban- 
donment," when first used in the act of August 5, 1861 (12 Stat. 294, 
§ 5), and repeated in the act of July 14, 1862 (12 Stat. 560, § 21), 
during the existence of war was then used in the broad sensé of 
divesting the importer or owner of any title or interest in the goods, 
it does not necessarily follow that the same interprétation is to be 
given to it in the provisions of section 2971. The fact is that by 
the act of July 28, 1866 (14 Stat. 330, § 10), the provisions of the act 
of August 6, 1846, were re-enacted, so that thereafter the law pro- 
vided that, after the sale of the merchaudise, the excess, after de- 
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ducting. storage, expenses, and duties, etc., should be paid to the 
owner. The various provisions of the existing laws were there- 
after incorporated into the provisions of the Revised Statutes. It 
therefore follows that the word "abandonment," as used in section 
2971, in connection with the provisions contained in section 2972, 
is not to be construed as an absolute abandonment of the goods, so 
as to vest the title thereof in the government; but the v?ord is used 
in the sensé of vesting absolute authority and power in the govern- 
ment, vv'hen the goods hâve remained in the warehouse for a period 
of more than three years, to sell and dispose of the same for the 
purpose of collecting the duties, charges, and expenses thereon. 
This, as we shall hâve occasion hereafter to state, might be accom- 
plished by a régulation of the department allowing the goods to be 
withdrawn by the owner upon payment of such duties, etc. 

Without repeating the respective arguments of counsel in their 
review of the tariff législation, the policy of the government in the 
collection of revenue duties on imported goods, and the rights of 
the importers to withdraw from bonded warehouses imported mer- 
chandise therein stored, we are of opinion that, after an extended 
examination thereof, it may safely be said that, throughout the 
entire législation of this country upon the subject, the intent of 
congress to limit the right of the importer to withdraw his goods 
within a certain time, and to impose condition for his failure so to do, 
is made manifest. If there were no provisions in the statute for 
the sale of the goods by the government, it will readily be seen, as 
was said by Brown, J., in U. S. v. De Visser, 10 Fed. 642, 649, that: 

"The time for the payment of duties on ail warehouse goods would be prac- 
tically considerably enlarged, since payment of duties could always be safely 
deferred until the government was ready to effect a sale. To avoid this 
praetical extension of the period for payment of duties, and to securé prompt 
payment within the time intended to be limlted by the warehouse acta, some 
provision of this kind was necessary. Moreover, the handiing of the vast 
amoùnt of warehoused goods, the orderly collection of the duties upon them 
through the proper subordinate officers, and the neeessity of a transfer of 
the goods to différent hands, for the purpose of a government sale,— in other 
words, the convenience of the publie business,— also required that a period 
be flxed when the importer's right to pay the duties and to control the goods 
should cease, and when the government mIght proceed to sell without incon- 
venienee and without question. The various acts passed since the adoption 
of the warehouse system show, I think, that the purpose of the statute in 
question was not only for eonvenlenee In the transaction of the public busi- 
ness, but especially, also, to secure the prompt payment of duties within the 
prescribed period." 

The argument of appellant, that the action of the secretary of the 
treasury in authorizing the various postponements of the sale of 
the rails had the effect to nuUify the provisions of section 2971 with 
référence to the abandonment oï merchandise remaining in the 
bonded warehouse beyond the period of three years, ought not to be 
sustained. It is true that, under the revenue laws, tiie secretary 
of the treasury, in the collection of the revenues, is invested with 
much discrétion in the exercise of his administrative functions. He 
haiS the power to prescribe rules and régulations as to the modes of 
collection, etc.; but he cannot, In the exercise of this power, al ter 
or amend the provisions of the revenue laws. "Ail he can do is 
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to regulate the mode of proceeding to carry into effect what con- 
gress has enacted." Morrill v. Jones, 106 U. S. 467, 1 Sup. Ct. 424; 
Campbell v. U. S., 107 U. S. 407, 410, 2 Sup. Ct. 759, 763. The rég- 
ulations, as made by the secretary of the treasury, cannot, of course, 
control 'the courts in the construction of the revenue laws when 
their meaning is plain. Yet, if there has been a long acquiescence 
in such régulations, and the rights of parties hâve been adjusted in 
accordanee therewith, the courts ought not to take a différent view 
"without the most cogent and persuasive reasons." Brown v. tJ. 
S., 113 U. S. 571, 5 Sup. Ct. 650; U. S, v. Hill, 120 D. S. 170, 182, 
7 Sup. Ct. 510, 517; Robertson v. Downing, 127 U. S. 607, 613, 8 
Sup. Ct. 1328, 1330. 

The action of the secretary of the treasury in postppning the sale 
of the merchandise after the expiration of three years did not hâve 
the effect of giving the importers any new privilège or right, or 
release them from any liability which existed by law. The régula- 
tion of the treasury department of February 27, 1884, that, "within 
the three years during vyhich goods remaining in bonded warehouse 
may be withdrawn, collectors of customs will notify the parties con- 
cerned of the date on which the period limited by law will expire. 
After such date, and at any time before the goods are listed for sale, 
the collector may allow a withdrawal entry for consumption, to be 
made on payment of ail charges and expenses, and the duties, regu- 
lar and additional, which may hâve accrued," — is consistent with 
the provisions of sections 2971 and 2972, and does not in any man- 
ner change or affect the rate of duty and the charges and expenses 
to which the merchandise had become liable. It is, in effect, the 
same as if a sale of the goods had been provided for. Attorney 
General Brewster, in reply to the third question of the secretary of 
the treasury, as to "whether, under section 2971, Rev. St., goods are 
to be sold at the expiration of three years from the date of importa- 
tion, notwithstanding the fact that duties may hâve been already 
paid thereon," said: 

"While I am of opinion that your third question ghould be answered Jn 
the affirmative, and so answer It, I deem It proper to add that I perceive no 
légal objection to the existing practice of your department respeeting the dis- 
position of goods which hâve remained in bonded warehouse beyond three 
years. The objects and requirements of the provisions of section 2971, last 
above adverted to, are, In my judgmeat, sufflciently met by that practice 
whereby, In lieu of a formai sale of goods, the owner, consignée, or agent Is 
permitted to pay the duties, charges, etc., that hâve accrued thereon, and 
take them away. In case of a sale, the owner, consignée, or agent of the 
merchandise would (under section 2972) become entitled to receive the pro- 
eeeds, after deducting therefrom the duties, charges, and expenses. The prac- 
tice referred to accompUshes the same end, and is, Indeed, a virtual sale of 
the goods under the power given the secretary of the treasury by the statute." 

The act Of the secretary of the treasury in allowing the with- 
drawal of the rails in this case is not inconsistent with the provisions 
of sectiOû 2971, with référence to the abandonment of the merchan- 
dise. The secretary, in his letter to the collector of customs al- 
lowing the withdrawal, expressly stated that a référence to the 
décisions of the department for a long séries of years shows that it 
has uniformly held that the duties found due on the warehouse 
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bond at the date of its expiration became a debt collectible f rom the 
proceeds of a sale of the goods or from the sureties on the bond, and 
that subseqneût charges of tariff can neither increase nor decrease 
the amount of such debt. The letter further stated that the de- 
partment was not disposed to inflict unnecessary hardship upon the 
importer» by a summary closure of the matter, and, while denying 
the right of the importers to withdraw the goods unless the duty 
assessed under the act of March 3, 1883, was paid, permitted them 
to withdraw a small portion at that rate, and the object of this is 
stated as follows: 

"It may be tbat duties will be so pald under protest in order that the ex- 
action of duty may be reviewed by the board of gênerai appraisers. Should 
this prove to be the case, you are further authorlzed to delay the sale of 
the remaining property untll a décision has been reached." 

Surely the importers cannot claim that they were released from 
any existing liability by reason of this extended favor. The with- 
drawal of a small portion of the goods was allowed in order to test, 
not to croate, the liability of the importers and the rights of the 
govemment in the premises. 

The case of Abbot v. XJ. S., 20 Ct. Cl. 280, decided April 27, 1885, 
is cited in support of, and is conceded to be an authority in favor of, 
the position contended for by appellant. In that case the claimants 
were, on July 1, 1883, the owners of 66,575 pounds of wool lying 
in the United States bonded warehouse at Boston. The wool was 
imported from England, March 8, 1880, and placed in the ware- 
house, where it remained nntil August 31, 1883. It was then re- 
moved by the claimants. The duties were paid March 7, 1881. 
The claimants made a demand upon the collecter of the port for 
1665.75, a sum equal to the différence between the duties that had 
been levied and paid and the duty to which the wool was suibject 
under the tariff act of March 3, 1883, and the court held that the 
claimants were entitled to the refund. The court, after quoting 
section 10 of the act of 1883, said: 

"The language of this section, so far as it relates to goods upon which the 
duties had been paid, is very gênerai. Taken by Itself, it fully sustalns the 
claimants' demand, for their goods were in bonded warehouse when the act 
went into effect, and the duties had been paid. The défendants, however, 
contend that the claimants can dérive no beneflt from this section, because 
their goods, having been in the bonded warehouse for more than three years, 
were abandoned to the government under section 2971, Rev. St. This sec- 
tion provides that 'any goods remaining in public store or bonded warehouse 
beyond three years shall be regarded as abandoned to the government, and 
sold under such régulations as the secretary of the treasury may prescrlbe.' 
Standing by itself this section mlght support the défendants' position. It 
ijnplies that the title of the original owners, by lapse of time and opération 
of law, has become dlvested, and the govemment has succeeded to the own- 
ership. The original act ofJuly 14, 1862 (12 Stat. 560), from which this 
section Is talien, was based upon that theory, and so it provided that the 
proceeds of sale should be paid into the treasury. The character of this 
provision and purpose of the government hâve been entirely changea by the 
act of July 28, 1866 (14 Stat. 330), now secfion 2972, which provides that 'the 
secretai-y of the treasury may pay to the owner, consignée, or agent of such 
merchandise, the proceeds tlâereof, after deducting duties, charges, aud ex- 
penses.' Since this enactment, the goods are no longer to be regarded as 
abandoned by the owner to the government. The ownershlp continues with- 
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out change, but after the sale attaches to the net proceeds Instead ot the 
goods. The two sections, constnied together, provlde a mode for the collec- 
tion of dùtles and charges and the clearance of the warehouses. When the 
goods hâve remained In bond more than three years, the govemment ac- 
qulres a right to sell them for the purpose named, but cannot pocket the 
proceeds. Hence the practlce has arisen in the treasury department to allow 
the owner, at any time before the goods are advertised for sale, to remove 
the samé upon the payment of duties and charges." 

After quoting with approval the views of Attorney Greneral Brews- 
ter as ïo the practice of the department allowing the owner to with- 
draw the goods upon the payment of duties, the court f urther said : 

"Apparently congress intended that ail goods remaining in the bonded ware- 
house .luly 1, 1883, and which, accordlng to the construction and practice of 
the department under sections 2971 and 2972, might be withdrawn by the 
consignée upou payment of duties and charges, should go upon the market 
with no heavier burdens than were to be imposed, under the new tarife, upon 
later importations." 

In so far as this opinion déclares that the provisions of section 
2971 hâve been changed by section 2972, so as to allow the importer 
to remove the goods, after they hâve been in the bonded warehouse 
beyond the period of three years, "upon the payment of duties and 
charges," it is not opposed to the views we hâve expressed. The 
claimants in the présent case were allowed to withdraw the goods 
in question upon payment of the duties and charges demanded by 
the collecter. The question is, what amount of duty were the goods 
subject to? 

The court, in the Abbot Case, seemed to be of opinion that, be- 
cause of the provisions in section 2972, and the practice of the 
department in allowing the goods to be withdrawn, it was the inten- 
tion of oongress that the goods "should go upon the market with no 
heavier burdens than were to be imposed, under the new tariff, 
upon later importations." In this respect we décline to accept the 
conclusions reached by the court of claims. The opinion is entitled 
to and has received respectful considération, but it is not of con- 
trolling authority, and ought not to be followed unless its reason- 
ing and conclusion are deemed to be correct. 

The case of In re Schmid, 54 Fed. 145, cited and relied upon by 
appellant, is différent in its facts from the case at bar in this, that 
the goods in question in that case had not been in bond for a period 
of three years, and hence did not corne within the provisions of sec- 
tion 2971. 

Is section 2971 repealed by the subséquent tariff acts? We hâve 
already quoted àt length in the' statement of facts the varions sec- 
tions and provisions of the laws which are relied upon by appellant 
to sustain his contention. They need not be again repeated in full. 
Section 29 of the administrative act repealed in direct terms sev- 
eral sections of the Revised Statutes, but among them section 2971 
is not mentioned. It was not in direct terms repealed. The same 
section of the act also repealed "ail other acts and parts of acts in- 
consistent" with its provisions', with a saving clause that such re- 
peal or modification of the existing laws "shall not affect any act 
done, or any right accruing or accrued, ♦ • ♦ but ail rights^ 
and liabilities under said laws shall continue and may be enforced 
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in the same manner as if said repeal or modifications liad not b^en 
made." Section 55 of the McKinley act of October 1, 1890, and sec- 
tion 72 of the Wilson act of August 28, 1894, contain the same pro- 
visions. Conceding that section 2970 has been repealed, the ques- 
tion still remains: Is section 2971 inconsistent with or répugnant 
to any of the provisions contained in the acts above mentioned? 
It must be conceded that, in order to constitute a repeal of the law 
upon such grounds, there must be a positive repugnancy between 
the old law and the new one. This principle is elementary. In no 
line of cases has this rule been adhered to with greater strictness 
than in the interprétation of laws enacted for the collection of the 
revenues. In Wood v. U. S., 16 Pet. 342, 362, the question was pre- 
sented to the court whether the sixty-sixth section of the act of 
1799 had been repealed, or whether it remained in full force. That 
section of the act, like the one under considération hère, had not been 
expressly or by direct terms repealed, and the court said: 

"ïhe question tben arises -whether the sixty-sixth section of the act of 
1799 (chapter 22), has been repealed, or whether it remains in full force. 
That it has not been expressly or by direct terms repealed is admitted, and 
the question résolves itself into the more narrow inquiry whether it has been 
repealed by necessary implication. We say by necessary implication; for it 
is not sufficient to establish that subséquent laws cover some, or even ail of 
the cases provided for by It, for they may be merely affirmative, or cumula- 
tive, or auxiliary. But there must be a positive repugnancy between the 
provisions of the new law and those of the old; and even then the old law 
is repealed by Implication only pro tanto, to the estent of the repugnancy. 
And It may be added that, in the Interprétation of ail laws for the collection 
of revenue, whose provisions are often very compllcated and numerous to 
guard against frauds by iœporters, it would be a strong ground to assert 
that the main provisions of any such laws, sedulously introduced to meet the 
case of a palpable fraud, should be deemed repealed merely because, in sub- 
séquent laws, other powers and authorities are given to the customhouse 
offlcers, and other modes of proceeding are allowed to be had by them before 
the goods hâve passed from their custody, in order to ascertain whether there 
has bèen any fraud attempted upon the government The more natural, if 
not the neceêsary, inference in ail such cases is that the législature intend 
the new laws to be auxiliary to and in aid of the purposes of the old law, 
even when some of the cases provided for may equally be within the reach 
of each. There certainly, under such circumstances, ought to be a manifest 
and total repugnancy in the provisions to lead to the conclusion that the 
latter laws abrogated and were designed to abrogate the former." 

See, also, Aldridge v. Williams, 3 How. 1, 25 ; The Distilled Spirits, 
11 Wall. 356, 365; Fabri v. Murphy, 95 U. S. 191, 196. 

In Fabpi v. Murphy, the question was whether the merchandise 
was subject to the additional duty of 10 per cent, imposed by the 
act of March 14, 1866 (14 Stat. 8). The goods were imported in 
November, 1869, and were stored in the bonded warehouse imtil 
March 20, 1871, when they were withdrawn for consumption. The 
court held that the goods were subject to the additional duty of 10 
per cent, imposed by the act of 1866. In discussing certain acts 
relating to tiie revenue, the court said: 

"Acts of congress of the kind are often very complex in their provisions, in 
order to enable those charged with their exécution to protect the treasury 
against the constant attempts of importers to évade the payment of new 
duties or Increased taxation. New régulations often become necessary to en- 
able the offlcers of the custom to defeat such designs, and the rule is that in 
v.76F.no.O— 48 
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such cases there «raght to be a manifest and Irreconeilablç repugnancy to 
warrant the conclusion that the old law is abrogated, or that the new law 
was Intended to supeisede the antécédent provision." 

In the ligbt of thèse cardinal rules of construction, and of the 
history, policy, and intention of the revenue laws as hereinbefore 
discussed. we are of opinion that the provisions of section 2971 are 
not inconsistent with the rarious sections of the subséquent tarifE 
acts hereinbefore referred to. 

Attorney General Brewster, Fébruary 7, 1884, in reply to the 
question of the secretary, whether section 10 of the act of 1883 is 
necessarily limited to goods which had not been in bonded ware- 
houses more than three years at the date said act went into opéra- 
tion, àmong other things, said: 

"That the flrst clause of thls section, which deals with imports whereon 
the duties hâve not been paid, applies only to such merchandlse remaining 
In the public stores or bonded warehouses on the day the act takes effect as 
may then lawfuUy be entered for consumption, la indicated by the words 
'upon entry thereof for consumption,' used thereln. Thèse words plalnly show 
that the beneflts of the provision were meant for merchandlse in bond, which, 
at the time mentloned, the importer Is entitled thus to enter, and for none 
other. • * * Thus, by the then and still eslsting law, goods In bond can 
be entered for consumption and wlthdrawn at any time during the period of 
three years from the date of original importation. Upon the expiration of 
this period, however, the privilège so to enter such goods ceases, and (by 
section 2971, Rev. St.), they are to be 'regarded as abandoned to the gov- 
ernment, and sold under such régulations as the secretary of the treasury 
may prescrlbe,' etc. It foUows that merchandlse whereon the duties hâve 
not been pald, which had been in the publie stores or bonded warehouses 
more than three years on the day the act of 1883 took effect, does not corne 
within the opération of section 10 of that act. ♦ • * Under section 2977, 
Rev. St., merchandlse upon which duties hâve been paid may thereafter re- 
maln in bonded warehouse in custody of the customs offlcers at the expense 
and rlsk of the owners. But the period during which it may thus remaln 
subject to withdrawal by him is limited; for, unless wlthdrawn for con- 
sumption or exportation within three years from the date of original importa- 
tion, it becomes liable to be sold as abandoned to the government. Rev. St. § 
2971. • * * I am thus led to the conclusion that the whole of the section 
is inapplicable to merchandlse which, on the day the act of 1883 took effect, 
had remained in bonded warehouse more than three years from the date of 
original Importation, and were then, in contemplation of law, abandoned to 
the government. In direct answer to your flrst question I accordingly reply, 
that, in my opinion, section 10 of the tarlff act of March 3, 1883, extends 
only to goods which had not been In bonded warehouse more than three years 
at the date that act went into opération. * • • The provision in section 
2971 * * » has, I think, a double purpose: First, to enforce the collection 
of duties, charges, etc., upon the goods; and, second, to relleve their customs 
service from the care and custody thereof. * • * Yet, as already observed, 
the privilège thereby conferred of letting the goods remain in warehouse in 
custody of the eustom offlcers after payment of the duties thereon is subject 
to the limitation of three years from the date of original importation under 
the opération of the above mentloned provision in section 2971. At the end 
of that period they are to be regarded as abandoned to the government, 
and sold." 

If section 2971 is consistent with the provisions of section 10 of 
the act of 1883, hov? can it consistently be said that it is répugnant 
to the sections of the McKinley or Wilson acts vs'hich we hâve cited? 
The preamble in the tariff acts must be read in the light of what 
is contained in other parts of the laws, especially of the provisions 
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of section 29 of Hhe administrative act, section 55 of the McKinlej 
act, and section 72 of the Wilson act, to the effect tliat the repeal 
of existing laws or modiflcations shall net affect any act done "or 
any right accruing or accrued," etc. The merchandise in question, 
having remained in the bonded warehouse for a period of more 
than three years on the 24th of June, 1890, became, under the laws 
then existing and in full force, subject to the duty provided in the 
tariff act of March 3, 1883, and 10 per cent, additional thereon, with 
warehouse charges as prescribed by law. This was a right that had 
accrued to the government prier to the passage of the McKinley or 
Wilson tariff acts. In U. S. v, Burr, 159 U. S. 78, 15 Sup. Ct. 1002, 
the court held that goods arriving at the port of New York August 
7, 1894, entered at the customhouse and duties paid August 8, 
1894, and the entry liquidated as entered at the customhouse August 
28, 1894, on which day the tariff act of August, 1894, became a law, 
were subject to duty under the act of October 1, 1890, and not to duty 
under the act of August 28, 1894. The court, in the course of its 
opinion, after quoting in full section 72 of the Wilson act and the 
provisions of section 54 of the McKinley act, said : 

"This merchandise was entered for consumption and delivered after August 
1, and before August 28, 1894, when the act in question became a law. It was 
subject, then, to the rates of duty imposed by the law in force at that time, 
namely, the act of October 1, 1890, and the duties were properly assessed 
by the coUector under that law, unless some provision to the contrary is to 
be found in the act of August 28, 1894." 

After quoting the preamble in the flrst section of the act of 1894, 
the court continues : 

"The contention is that, the language of that section being free from ail 
obscurity and ambiguity, there Is no room for construction, and that the 
court is imperatively required to conclude that it was the intention of con- 
gress that the act should hâve a rétrospective opération as of August 1, 1894, 
although it did not become a law until after that date. It is conceded that 
the gênerai rule is, as stated in U. S. v. Heth, 3 Cranch, 398, 413, that 'words 
in a statute ought not to hâve a rétrospective application unless they are so 
clear, strong and imperative that no other meaning can be annexed to them, 
or unless the intention of the législature cannot be otherwise satlsfied,' and 
that the usual course in tariff législation bas been, inasmuch as some tlme 
is necessary to enable importers and business men to act understandingly, 
to flx a future date at which the statutes are to become operatlve. The 
question is not one of construction, but of intention as to the operatlve effect 
of this act because of the existence of the partlcular date in section 1. In 
vfew of the gênerai rule and the admitted policy in respect of such laws, Is 
there anything on the face of the act which raises such a doubt in the 
matter as Justifies the court in considering whether the language used in 
that partlcular section must be literally applied in the case before it? And 
upon the threshold we are met wlth the fact that the act of October 1, 1890, 
•.vas not repealed in terms until August 28, 1894, and that the repealing sec- 
tion of the latter act kept in force every right and llabllity of the govern- 
ment, or of any person, which had been incurred or accrued prlor to the 
passage thereof, and thereby every such right or liabillty was excepted out 
of the effect sought to be given to thé first section. The right of the govern- 
ment to duties under the tariff law which existed between August Ist and 
August 28th was a right accruing prlor to the passage of the act of 1894 
Ithat is, the date when the blU became a law); and the obligation of the 
importers between August Ist and August 28th to pay the duties on their 
entries undpr existing tariff law was a llability under that law arislng prlor 
to the passage of the act of 1894; and, if eongress intended that section 1 
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shouia relate back to August Ist, still the intention is quite as apparent that 
the act of October, 1890, should remain in full force and effect untll the 
passage of the new act on Augnst 28th, and that ail acts done, rights ac- 
cnied, and Uabilities incurred under the earlier act, prior to the repeal, should 
be saved from the efCect thereof, as to ail parties interested, the United 
Statesi included. The duties under considération were paid August 8th, and 
the merchandlse dellvered on August llth, but it was not'until August 28th 
that the fact was stamped on the entry that the goods were liquidated as 
entered. There was no change in the classification, and no additlonal duty 
was demanded or coUected, and the payment made at the time of entering 
the merchandlse for consumptlon was the payment of duties. Barney v. 
Rickard, 157 U. S.' 352, 15 Sup. Ct. 642. The original assessment of duty 
was right, and the final liquidation was the same, and there was no spécifie 
provision In the act of 1894 requiring a liquidation at the rates under tnat 
act. How, then, can it be held that the act of October 1, 1890, was intended 
to be repealed by rétroaction? Moreover, in arriving at the true intention 
of congress, we cannot treat section 1 as if it constituted the entlre act, but 
must deduce the intention from a view of the whole statute and from the 
materlal parts of it. * * .* Again, a higher rate of duty was imposed on 
many articles by the act of 1894 than under the prior act, and a lower rate 
of duty on others, while somé that were free were made dutiable, as, for 
instance, the article of sugar. Must duties paid between August Ist and 
August 28th be refunded where the rate was lowered, and assessed where 
the rate was raised, or a duty imposed where none existed? Clearly net. 
Thèse considérations lead to the conclusion that the act ought not to be 
construed to operate retrospectirely, contrary to the gênerai rule, and so as 
to turn what was intended to secure a përiod of time to enable business men 
to act understandingly under the new law Into a source of confusion and 
mischief to the contrary. • * • And, as the act of October 1, 1890, was 
not repealed by the act of August, 1894, untU the latter act became a law, 
when inconsistent laws were declared thereby repealed, we think it cannot 
be doubted that congress intended the rates of duty prescribed by the act of 
1894 to be levied on the Ist day of August, if the bill should then be a laW; 
and, if not, then as soon after that date as it should become a law. On the 
Ist day of August the duties prescribed by the first section of the act of 
1894 could not be lawf uUy levied, and, so far as the importations in this case 
are concerned, and others similarly situated, the law required the exaction of 
the duties prescribed by the act of 1890. As to such importations the flrst 
section of the act of 1894 could not be literally carried out, unless by holding 
it to operate as a rétroactive repeal, notwithstandlng the saving clause, and 
this we cbnsider altogether inadmissible. The language of section 1 was 
that on and after the Ist of August there 'shall' be levied, and of the second 
section that on and after the Ist day of August certain enumerated articles 
when imported 'shair be exempt from duty. In our Judgment, the word 
'shall' spoke for the future, and was not intended to apply to transactions 
completed when the act became a law." 

Appellant relies upon tlie words "or withdrawn for consumption," 
as found in the preamble of the Wilgon act, to sustain the position 
that the rat^ of duties therein prescribed apply, not only to mer- 
chandlse thereafter imported from foreign countries, but also to 
merchandise that had remained in the bonded warehouse for a period 
of more than three years which should thereafter be "withdrawn for 
consumption." It may be admitted that such a construction could 
and should be given to the language of the preamble, if its interpré- 
tation was to be drawn from that section alone. But it is the duty 
of the court to examine the entire act, or, at least, the provisions 
which hâve any spécial bearing upon the question, and also to ex- 
amine the provisions of other acts which are to be construed in pari 
mater ia therewith. The entire revenue laws in force must not be 
overlooked. Ail acts not repealed must be taken into considéra- 
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tion, and harmonized, if possible, so as to maKe a consistent whole. 
To give to the section in question the construction which appellant 
daims for it would, as we liave already shown, be inconsistent with 
the history and gênerai policy of the teriff législation of this coun- 
try and répugnant to various provisions of the existing revenue laws. 
To construe the words "withdrawn for consmnption" as intended to 
apply to the provisions of the préviens revenue acts allowing goods 
to be "withdrawn for consumption" within three years makes it con- 
sistent, and such, we believe, was the intention of congress. 

Attorney General OIney, in a letter dated January 17, 1895, to 
the secretary of the treasury, with référence to rates of duty charge- 
able on certain goods which were originally imported while the 
provisions of the McKinley tarifC act of 1890 were still in force, but 
remained in the custody of the government until af ter the passage 
of the Wilson tariff act of 1894, expressed views which we believe 
to be correct and directly applicable hère. He said that, by the ex- 
press language of section 1 of the act of 1894 : 

"The new rates apply, not to ail warehoused goods, as by section 50 of 
the act of 1890, but only to 'articles [thereafter] Imported from foreign coun- 
tries, or withdrawn for consumption.' The latter clause should be construed 
with the prior législation above quoted, so as to constltute a harmonious 
whole. In my opinion, therefore, goods Imported and entered for warehouse 
prlor to the act of 1894, and not withdrawn for consumption within three 
years from the date of original importation, are unaffected by the new 
rates cf duty; and the 'duties' mentloned In section 2972 of the- Revised 
Sta tûtes are the duties to which they were previously subject, whatever be 
the construction to be put upon this section in other respects. My opinion 
applies, not only to goods Imported within three years before the act of 
1894 took effect, but to ail goods theretofore Imported and then subject to 
the tariff rates of 1890." 

For the reasons herein given we are of opinion that the contention 
of the appellee is correct. The judgment of the circuit court is 
aflarmed, with costs. 



HOLMES V. HURST. 

(Circuit Court, Ifi. D. New Yoriî. November 6, 1896.) 

Copyright — Sbrial Publication. 

An author cannot acquire copyright of a llterary work which bas been 
published serially in a magazine, under a contract by which the pub- 
lishers were to hâve no other right to it, uniess previous to such publica- 
tion he bas taljen the steps necessary to secure a copyright. 

This was a suit by the plaintiff, as exécuter of Oliver Wendell 
Holmes, against George D. Hurst, upon an alleged copyright 

Eowland Cox, for plaintiff. 
Andrew Gilhooly, for défendant. 

WHEELER, District Judge. This suit is brought by the plain- 
tiff, as exécuter of Oliver Wendell Holmes, upon an alleged copy- 
right by the testator as author of "The Autocrat of the Breakfast 
Table," the validity of which is denied because of prier publica- 
tion. As the work was written, parts of it which would make 
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the whole were printed and circulated successively as a part of the 
Atlantic Monthly, published by Phillips, Samson & Co., in Boston, 
under contract with. the testator by which they were to hâve that 
and no other right to it. The proceedinga for this copyright were 
begun afterwards, The counsel for the plaintifE insists that this 
sériai publication of parts as written was not an abandonment 
of, and would not eut off, what was left to him by his contract 
with those publishers, which would be the right to copyright the 
whole work. The common-law right of the author to control gir- 
ing ont his work would cover this contract for sériai publication; 
and, if his statutory right would still be left, that argument would 
seem to be sound. The statutory copyright seems to be divisi- 
ble as the holder pleases. Publishing Oo. v. Monroe, 19 0. G. A. 
429, 73 Fed. 196. And if the right to copyright is also divisible, 
without having the exercise of the right to a part destroy the right 
to the remainder, the argument would further appear to be sound. 
But, if the exercise of the common-law right amounts to a publica- 
tion, it will, under the law, eut off the statutory right, unless the 
necessary steps are taken to keep it. And, also, if the right to 
the statutory privilège of obtaîning a copyright is so exercised 
as to amount to a publication, the remainder of the right will be 
destroyed, unless the required steps are taken to préserve that. 
That what was done with each part amounts to a publication of 
that part in the Atlantic Monthly is not, and could not well be, 
questioned. Each, when so published, was gone into the free Ut- 
eratupe of the world, and could not be taken back into control; 
and ail, when so published, would be so gone. Any one conld 
freely use each part after it had so come out, and could so freely 
use ail parts separately or together after ail had so come out. 
An inventor may keep his right to a patent so long as his inven- 
tion is kept out of public use, and from on sale, and ior two years 
more, but not longer; but no time after publication is left for a 
copyright to an author. And there is no qualification in the stat- 
ute as to the kind of publication, whether in whole at a time or 
by piecemeal; what is publislied anyhow is gone out of the au- 
thor's reach, Such appears to hâve been the opinion of Judge 
Jenkins, in Holmes v. Donohue, 77 Fed. 179, heard after this caâe 
was Bubmitted. Bill dismissed. 



BUCK'S STOVB et RANGE CO. ▼. KIECHLB et al, 

(Circuit Court, D. Indianà. October 23, 1896.) 

No. 9,363. 

Tradk-Mahk — TJnfaik Compbtition. 

One who makes stoves and ranges with whlte enamel linlng on the ta- 
slde of the doors, In the similitude of those long manufaetured and sold by 
another, with the fraudnlent purpose and resuit of palming them off upon 
the trade and public as the manufacture of such other, may be enjolned, 
whether such whlte enamel llnlng constitutes a trade-mark or not. 
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This was a suit in equity by Buck's Stove & Range Company 
against Frederick KiecMe and otliers, for an injunction and account- 
ing of damages for alleged unfair compétition in the manufacture 
and sale of cooking stoves and ranges. Tlie cause was heard on 
demurrer to the bill. 

After stating the requisite facts to sbow jurisdiction, the bill avers: That, 
many years ago, to wit, in or about 1866, the complalnant adopted, as a distin- 
guishing characteristic for Its cooliing stoves and ranges, white enamel lining,— 
that is to say, a lining of white enamel for the inside of the doors of its cook- 
ing stoves and ranges,— to the end that the trade and public might come to 
recognize the cooking stoves and ranges of complainant's manufacture by 
this peeuliarity, as a characteristic which would distingulsh the cooking stoves 
and ranges of complainant's manufacture from the cooking stoves and ranges 
of ail other manufacturers of cooking stoves and ranges; the fact being that, 
at the time the complainant adopted the aforesaid distinguishing character- 
istic, and for years thereafter, and until the actions of the défendants herein- 
after complained of, no other cooking stove manufacturer in the United States 
had or has made and sold cooking stoves and ranges with oven doors havlng 
the Inside thereof lined with white enamel. That tlie similarity in gênerai 
style, shape, and design of cooking stoves and ranges made by différent stove 
manufacturers In the United States, is, and has been during ail the time here- 
inafter referred to, so very similar that, to the average purchaser buying a 
stove or range for use in the household, it is difficult to distingulsh the stove 
or range of one manufacturer from the stove or range of another; especially so 
in View of the fact that the plates comprising the différent parts of the stove 
or range can be and readily are taken apart and used by a rival manufacturer 
as patterns from which to mold a stove or range of its own in close simili- 
tude to the stove or range of the manufacturer who has obtained celebrity in 
the market for his goods. That complainant, since in or about 1866, has used 
great skill and fldelity in the manufacture of its stoves and ranges, alwaya 
enameling with white enamel the inner face of its stove and range doors, with 
the resuit that for years last past, and long prior to the action of défendants 
hereinafter complained of, its stoves and ranges had obtained great celebrity 
in the market of the United States, especially In the Middle, Northern, Southern, 
and Western states, and in the city of Evansville, Ind., as "White Enamel" 
stoves and ranges, and were so known by the trade and public in ail the ter- 
ritory aforesaid, and distinguished by the trade and public from the stoves 
and ranges of other stove manufacturers as "White Enamel" stoves and ranges. 
That, in exposing stoves and ranges for sale, it is the eustom and demand 
to show the intending purchaser the oven of the stove or range, and to open 
the oven door to that end, or (whàt is also common) to leave at least one of 
the oven doors open, so that the oven is in plain view; and that in récogni- 
tion of this eustom and demand, as an effective way of impressing on the mind 
of the trade and public complainant's stoves and ranges, and charaeterizing 
by a distinguishing feature its stoves and ranges from ail others, it has, since 
186e, continuously used, and now uses, white enamel lining for the oven doors 
of its cooking stoves and ranges, with the resuit intended and desired as here- 
inljefore set forth. That its trade in the manufacture and sale of cooking 
stoves and ranges, with white enamel used, as aforesaid, as a distinguishing 
feature, has steadily increased from year to year; that it was the flrst to 
adopt the aforesaid white enamel for an inner lining for oven doors of cooking 
stoves and ranges; and that, but for the action of défendants hereinafter com- 
plained of, it would now be in the undisturbed enjoyment of the celebrity which 
it has earned with the trade and public for its cooking stoves and ranges as 
White Enamel stoves and ranges. That the good will of complainant in the 
manufacture and sale of cooking stoves and ranges under said name, "White 
Enamel," because of said distinguishing characteristic, is of the value of 
$100,000. That défendants, well knowing the promises, but seeking how they 
might trade on the réputation of complainant, and flnd a ready sale for their 
products, without authority of complainant, and in violation of its rights, 
and contrary to equity and good conscience, hâve recently, before the flling of 
this bill, made or caused to be made cooking stoves and ranges in gênerai 
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external appearance slmllar to eomplaiuant's manufacture, enamellng the In- 
elde face of such cooklng stoves and ranges with white enamel, with the re- 
suit that said cooklng stoves and ranges can be, and in fact are, sold to the 
trade, and by the trade to the public, as "White Enamel" cooklng stoves and 
ranges, to the manifest and irréparable injury of complainant, the actions of 
sald défendants hereinbefore set forth being caleulated to decelve, and result- 
ing in actual déception of, the trade and public. That by reason of such 
wrongful coaduct the complainant bas sulïered loss and damage in the sum 
of $10,000. That complainant bas called the attention of défendants to its 
aforesald rights, and to défendants' wrongful conduct, and asked them to 
desist, which they bave refused to do. That complainant bas no adéquate 
remedy at law, and it therefore brlngs this suit, and prays for an injunction 
and for an accounting of damages. 

Paul Bakewell and Chester Bradford, for complainant. 

Philip H. Frey and Morris, Newberger & Curtis, for défendants. 

BAKER, District Judge (after stating the facts). The défend- 
ants hâve interposed a demurrer to the complainant's bill. If the 
question for décision were simply whether the plaintiff could ac- 
quire the sole right to use white enamel for the lining of the doors 
of its stoves and ranges, it would présent a question vyhose solu- 
tion would prove embarrassing. But the case made upon the bill 
and admitted by the demurrer is that the défendants are manufac- 
turing stoves and ranges having white enamel doors in the simili- 
tude of those manufactured by complainant, and with the fraud- 
ulent purpose of palming them oflf upon the trade and the public 
as the stoves and ranges manufactured by the complainant. It is 
not necessary to détermine whether the white enamel lining which 
has been long and exclusively used by the complainant for the in- 
ner lining of the doors of its stoves and ranges constitutes a trade- 
mark, or whether it does not. It is sufficient to justify the inter- 
position of a court of equity if the stoves and ranges manufactured 
by the défendants are purposely constructed in the similitude of 
those manufactured by the complainant, with the intention and 
resuit of deceiving the trade and the public, and inducing them 
to purchase the stoves and ranges of the défendants in the belief 
that they are purchasing the stoves and ranges of the complainant's 
manufacture. The imitative devices used upon the stoves and 
ranges manufactured by the défendants are alleged to be employed 
by them for the purpose and with the resuit of deceiving the pub- 
lic, and thereby diverting the trade of the complainant to the de- 
fendants. This they hâve neither the moral nor the légal right to 
do. 

Judge Clifford, in delivering the opinion of the court in McLean 
V. Fleming, 96 U. S. 245, 254, says: 

"Nor is It necessary, in order to give a right to an injunction, that a spécifie 
trade-mark should be infringed; but it Is sufficient that the court is satlsfled 
that there was an intent on the part of the respondent to palm off his goods 
as the goods of the complainant, and that he persists In so doing after being 
requested to desist." 

And in the récent case of Coats v. Thread Ce, 149 U. S. 562, 
56C, 13 Sup. et. 966, 967, it is said: 
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"There can be no question of the soundness of the plaintiffs' proposition 
that, irrespective of the technical question of trade-marli, the défendants hâve 
no right to dress their goods up in such manner as to deceive an intending 
purchaser, and induce him to believe he is buying those of the plaintiffs. 
HivaJ manufacturers may lawfully compete for the patronage of the public 
In the quality and priée of theIr goods, In the beauty and tastefulness of their 
Inclosing packages, in the extent of their advertising, and in the employment 
of agents; but they hâve no right, by imita tive devices, to beguile the public 
into buying their wares under the Impression they are buying those of their 
rivais. Perry v. Truefitt, 6 Beav. 66; Croft v. Day, 7 Beav. 84; Lee v. Haley, 
5 Ch. App. 155; Wotherspoon v. Currie, L. B. 5 H. L. 508; Johnston v. Ew- 
Ing, 7 App. Cas. 219; Thompson v. Montgomery, 41 Ch. Div. 35; Taylor v. 
Oarpenter, 2 Sandf. Ch. 603; Manufacturing Co. v. Spear, 2 Sandf. 599; Mc- 
Lean v. Fleming, 96 U. S. 245; Boardman v. Brittannia Co., 35 Conn. 402; 
Gilman v. Hunnewell, 122 Mass. 139." 

Under the foregoing principles the facts alleged in the bill and 
admitted by the demurrer are sufficient to constitute a prima facie 
case for relief, and therefore the demurrer must be overruled. 



BRUSH ELUCTRIC CO. v. WESTERN ELECTRIC CO. (two cases). 

(Circuit Court of Appeals, Seventh Circuit. October 5. 1896.1 

Nos. 271, 272. 

1. ReS JuDICATA — iNTBRIiOCnTOBT DeCREES — PATENT CASES. 

A decree awarding a perpétuai Injunetion in a patent suit, but wlth an 
order of référence to a master to ascei-tain the damages suffered by the 
infringement, Is an interlocutory, and not a final, decree, and therefore 
does not operate as an estoppel in a subséquent suit. 

H. Patents— Intbbpbetation and Infringement— Double-Cakbon Electric 
Lamps. 

The Brush patent. No. 219,208, for a double-car bon electric lamp, is not 
void as being for a functlon or resuit. But the claims are not to be eon- 
strued as eovering the arc-forming séparation of each set of carbons as 
it begins to bum. They are limited to mechanism of which an essential 
feature is the dissimultaneous Initial séparation of the carbons, and are 
not infringed by the Scribner lamp (patents Nos. 418,758, 502,535, and 
502,536), in vyhich the initial séparation is simultaneous. 69 Fed. 240, 
aflirmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois, Northern Division. 

Thèse cases were argued at our October session, 1895. They involve ques- 
tions of the validity, construction, and infringement of letters patent No. 
219,208, granted September 2, 1879, to Charles A. Brush, for a double-carbon 
electric lamp. In case No. 271 the Scribner lamp, made in conformity with 
patent No. 418,758, granted January 7, 1890, to Charles A. Scribner, and in 
case No. 272 the Monitor lamp and the Tvrin lamp, VFhich the appellee as- 
serts the right to make and use under letters patent, also to Scribner, No. 
502,535 and No. 502,536, respectively, are the devices which are alleged to 
Infringe the Brush patent. The claims in question read as follows: "(1) In 
an electric lamp, two or more pairs or sets of carbons, in combination with 
mechanism constructed to separate said pairs dissimultaneously or suc- 
cessively, substantially as and for the purpose specified. (2) In an electric 
lamp, two or more pairs or sets of carbons, in combination with mechanism 
constructed to separate said pairs dissimultaneously or successively, and 
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establlsh the electrlo Ught between the members of but one pair (to wlt, the 
pair last separated), while the members of the remainlng pair or pairs are 
maintained in a separated relation, substantially as shown. (3) In an electric 
lamp having more than one pair or set of earbons, the uombination, with said 
carbon sets or pairs, of mechanlsm constructed to impart to them independent 
and dissimultaneous separating and feeding movements, whereby the electric 
light will be established between the members of but one of said pairs or 
sets at a tlme, while the members of the remaining pair or pairs are main- 
tained in a separate relation, substantially as shown. (4) In a single electric 
lamp, two or more pairs or sets of earbons, ail placed in circuit, so that, when 
their members are in contact, the current may pass freely through ail said 
pairs alike, in combinatlon with mechanlsm constructed to separate said 
pairs dissimnltaneously or successively, substantially as and for the purpose 
shown. (5) In an electric lamp wherein more than one set or pair of earbons 
are employed, the lifter, D, or its équivalent, moved by any snitable means, 
and constructed to act upon said earbons or earbon-holders dissimultaneously 
or successively, substantially as and for the purpose shown. (6) In an elec- 
tric lamp wherein more than one pair or set of earbons are employed, a clamp, 
C, or Its équivalent, for each said pair or set, said clamps, C, adapted to 
grasp and inove said earbons or earbon-holders dissimultaneously or succes- 
sively, substantially as and for the purpose shown." 

The lifter, D, and the clamps, C, referred to in the flfth and slxth daims, 
are Ulustrated by Fig. 2 of the patent, of which the foUowing is a copy: 




The second clalm, which, as flrst presented, was rejected because "alto- 
gether too broad, if not functional," read in this wlse: "An electric lamp or 
light regulator having two or more pairs or sets of earbons, caeh pair or set 
adapted to hâve independent separating and feeding movements, whereby 
the voltaic arc will be established between the members of but a single one 
of said pairs or sets, substantially as shown." 

Thls patent bas been in fréquent litigation, and, while the validity of some 
of the daims Is not now denied, their construction and scope are strenu- 
ously contested. In the foUowing cases are reported opinions in some of 
whlch the prier art and other pertinent facts are so fully stated and discussed 
as to make a further statement or extended discussion hère unnecessary: 
Bnish Electric Co. v. Ft. Wayne Electric Co., 40 Fed. 826; Id., 44 Fed. 284; 



BEUSH ELECTRIC CO. V. WESTERN ELECTRIC CO. 763 

Bnish Electric Co. v. Western Electric Lîgbt & Power Co., 43 Fed. 533; 
Brush Electric Co. v. New American Arc Light Oc, 46 Fed. 79; Brush Elec- 
tric Co. V. Electric Imp. Ce, 52 Fed. 965. 

It is contended, under pleadings and proofs which présent the question, that 
the issues in case No. 271, and in No. 272 in part, were tried and determined 
in thç suit against the Western Electric Light & Power Company, called the 
"ïoledo Case," and that the Western Electric Company was privy to, and had 
sole and open charge of the défense In, that suit, and therefore is conclusively 
bound by the decree therein rendered. That case was heard by Judges Brown 
and Eicks, and, summing up the prior art, Justice Brown sald: "The French 
patent of Denayrouse, it is true, contained the principal feature of the Brush 
patent in the successive combustion of two pairs of carbons, but by means se 
différent that they can by no stretch of construction be regarded as mechanical 
équivalents. The invention has no application to carbons placed end to end, 
as in the American patents, but to those lying side by slde, as in the patent 
of JablochkofC, who appears to hâve originated this arrangement. It is, in 
fact, a duplication of the Jablochkotï candie, with the addition of 'an electric 
key for making and breaking contact with the electric current for each such 
candie. This key Is worked by one arm of a lever, the other arm of which 
has a stud pressed by a spring against the candie which is burning, near Its 
lower end. When this candie is burned nearly down, so that the stud of the 
lever is no longer supported by the solid matter of the candie or carbon, the 
lever and key are moved by the spring, and contact is thus broken with the 
circuit for the nearly consumed candie, and is made with the circuit for a 
fresh candie, which is thereby kindled, and thus successively, as candie after 
candie becomes consumed, fresh candies are kindled automatically to take 
their place.' But, as this patent Is not serlously claimed as an anticipation, 
no further référence to it will be made. ïhe main questions in this case turn 
upon the proper construction of the Brush patent. While the claims are un- 
doubtedly broad, they ought not to be interpreted as for a function or resuit, 
since there is nothing novel in substituting one pair of carbons for another, 
and thus securing a successive combustion of two or more pairs. It was done 
long before the Brush patent, and may stlU be done by manual interférence, by 
replacing one set of carbons with another, or by any mechanism which does not 
involve the dissimultaneous and dissimultaneously separating and feeding 
movement. What the claims purport to cover are briefly ail forms of mechan- 
ism construeted to separate the two or more pairs or sets of carbons 'dissimul- 
taneously' (a Word coined for the occasion, but readily understood) or suc- 
cessively, in order that the light may be established between the members of 
but one pair or set at a time, while members of the remaining pair are main- 
tained in a separate relation. It is claimed by the défendant, however, that 
the words 'dissimultaneously or successively,' contained In the first six claims 
of the patent, refer only to the exact instant— the very punctum temporis— 
of the séparation of the carbons; and that, as the Scribner patent, under 
which the défendants are operating, provides for the initial simultaneous sép- 
aration of the carbons, there is no infringement, though the light is formed 
between but one pair, the other being held in reserve to await their consump- 
tion. If this contention be correct, then it necessarily follows that Brush, 
who is acknowledged to be the actual inventor of the double carbon, and 
whom défendants' expert, Mr. Lockwood, frankly admits (page 243) to be 
justly regarded as having done more than any one else to make electric arc 
lighting on a large scale a practical success, seeured by his patent the mère 
shade of an idea,— a wholly Immaterial and useless feature,— abandonlng to 
the world ail that was really valuable In his invention." 43 Fed. 537. 

The court below, holding the dissimultaneous initial séparation of the car- 
bons to be an essential feature of the Brush lamp, found that the appellee 
had not infringed. 69 Fed. 240. 

H. A. Seymour, for appellant. 

Geo. P. Barton and C. A. Brown, for appellee. 

Before WOODS and JENK^S, Circuit Judges, and BUJSnST, Dis- 
trict Judge, 
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WOODS, Circuit Judge, after making tlie foregoing statement, de- 
livered the opinion of the court. 

The d«cree in the Toledo Case awarded a perpétuai injunction, but 
with an order of référence to a master to ascertain the damages by 
reason of infringement, and for that purpose the suit, it is conçeded, 
is still pending. It is therefore only an interlocutory decree, and net 
available as an estoppel in respect to any issue in thèse suits. Bar- 
nard v. Gibson, 7 How. 650; Humiston v. Stainthorp, 2 Wall. 106; 
McGourkey v. Eailway Co., 146 U. S. 545, 13 Sup. Ot. 172; David 
Bradley Manuf g Co. v. Eagle Manuf'g Co., 6 C. C. A. 661, 57 Fed. 
980, and 18 TJ. S. App. 349; Jones Co. v. Munger Improred Cotton 
Mach. Manuf'g Co., 1 C. C. A. 668, 50 Fed. 785, and 2 U. S. App. 188; 
Richmond v. Atwood, 2 C. 0. A. 596, 52 Fed. 10, and 5 U. S. App. 151; 
Marden t. Campbell Printing-Press & Manuf'g Co., 15 C. C. A. 26, 67 
Fed. 809, and 33 U. S. App. 123; Bissell Carpet-Sweeper Co. v. Goshen 
Sweeper Co., 19 C. C. A. 25, 72 Fed. 545. 

The proposition that the claims of the Brush patent, excepting the 
fifth, are void because they are for a resuit or a function, and not for 
definite means, we do not consider tenable. As was said in the Ft. 
Wayne Case, 40 Fed. 826, 833: 

"The spécification describes mechanism whereby a resuit may be accom- 
plished, and the claims are not for mère f unctions. * * * They are for com- 
binations of spécifie mechanisms, and their substantial équivalents, and not 
for résulte irrespective of means for their accompiishment." 

In the sixth daim the clamp, C, is described as "adapted" to grasp 
and move the carbons; but, there being no express référence to any 
mechanism to be used in connection with them, we are not ready to 
agrée that the claim is "for the two clamps in combination with the 
mechanism described in the patent for actuating the clamps." See 
Temple Pump Co. v. Goss Pump & Rubber Bucket Manuf'g Co., 7 C. 
C. A. 174, 58 Fed. 196, and 18 U. S. App. 229. Upon the controlling 
question — whether the claims of the patent ref er to the initial sépara- 
tion or only to an arc-f orming séparation of the carbons of the lamp — 
we concur in the view of the court below. 

It is not to be questioned that Brush's object was to produce an 
electric lamp in which, by means of automatic mechanism, two or 
more sets of carbons should be consumed successively; but, while 
that fact should not be overlooked in any attempt to détermine the 
meaning of the claims of his patent, the distinction between the object 
of an invention and the means contrived for its accompiishment 
should not be forgotten. The object to be achieved is not patent- 
able; the means may be. The claims in question, as it was neces- 
sary they should be in order to be valid, are for the means described, 
and their équivalents, of effecting in a single lamp the successive 
burning of two or more pairs of carbons. To aceomplish that pur- 
pose Brush devised and claimed a "mechanism constructed to sepa- 
rate said pairs dissimultaneously or successively, substantially as 
described, and for the purpose specifled." As the lamp and its opéra- 
tion are described, there occurs in it flrst a séparation of one pair of 
carbons, and, closely following, a séparation of the second pair, pro- 
ducing, between the latter, if there be but two sets, an arc light which. 
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bums until the carbons are consumed, whereupon the carbons of the 
other pair are brought again into contact, and at once are separated 
the second time, producing an instant renewal of the arc, which con- 
tinues, barring accident, until the carbons supporting it are con- 
sumed. In the light of the prior art, how ought the daims to be 
construed? Without attempting a présentation of that art, we are 
content with the summary statement of it made in the Toledo Case. 
"T\^hile the claims," as it is there said, "are undoubtedly broad, they 
ought not to be interpreted as for a function or resuit, since there 
is nothing novel in substituting one pair of carbons for another, and 
thus securing a successive combustion of two or more pairs. It was 
done long before the Brush patent, and may still be done by manual 
interférence, by replacing one set of carbons with another, or by any 
mechanism which does not involve the dissiraultaneous and dissim- 
ultaneously separating and feeding movement." It is, of course, an 
obvions and necessary characteristic of the Brvish lamp that there 
shall be in it a successive or dissimultaneous arc-forming séparation, 
because : otherwise there cannot be a successive consumption of the 
différent sets of carbons. In other words, in a double-carbon lamp 
successive burning and dissimultaneous arc-forming séparations are 
inséparable conditions. A claim for one is équivalent to a claim 
for the other. The final object to be accomplished is the successive 
burning of the différent sets of carbons, but that cannot be without 
an arc-forming séparation of each set as it begins to burn. If, there- 
fore, the claims of the patent, as contended, and as seems to hâve been 
adjudged in the Toledo Case, cover the arc-forming séparation with 
which the burning of each set of carbons begins, the patent gives a 
monopoly of ail possible lamps in which two or more sets of carbons 
are brought automatically into successive use, no matter what the 
means or mechanism employed. So broad a construction is not ad- 
missible. It is anticipated by the patent of Denayrouse, and prob- 
ably by those of Wilde, Reynier, and Siemens and Halske; at least 
when considered together and in connection with the Day lamp. 
Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. 20. There cannot be 
a mechanism capable of "substituting one pair of carbons for an- 
other, and thus securing a successive combustion of two or more 
pairs," "which does not involve the dissimultaneous and the dissimul- 
taneously separating and feeding movement," if that expression 
means the socalled "arc-forming séparation," and not the initial 
séparation so plainly illustrated by the lifter, D, as shown in the 
drawing and explained in the spécification of the patent. The sec- 
ond claim, which was first presented to the patent office, covered, in 
terms, "independent separating and feeding movements, whereby the 
voltaic arc will be established between the members of but a single 
one of said pairs or sets, substantially as shown." That was an ap- 
propriate and accurate mode of expressing the idea of arc-forming 
séparation, and in noue of the claims allowed is there an équivalent 
expression. That claim, however, was rejected, not because func- 
tional, but because it was "altogether too broad, if not functional"; 
and the authorities are familiar which forbid a construction of claims 
allowed which will make them équivalent to broader claims rejected. 
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It does not folio w from this construction of thé claims tliat Brush 
"secured by bis patent the mère sbade of an idea, — a wboUy imma- 
terial and useless feature." It is still possible to give his patent tbe 
beneflt of a libéral, though not unrestricted, application of the doc- 
trine of équivalents, and to bring under it merely colorable depar- 
tures from the terms of its claims. In the case against the Ft. Wayne 
Electric Co. (44 Fed. 284), for instance, a device in which one set of 
carbons was at first separated by hand was declared an inf rlngement, 
though it is to be observed that it was so held "because it clearly 
appears from the proof and opération of the machines, as exhibited 
upon the hearing of the motion, that, if the attendant did not latch 
up the upper carbon of one pair, the machine itself would automatic- 
ally do so, the same as it is done in the Brush lamp." It is easy to 
conceive a mechanism which at first, and for a short while, would lift 
the carbons simultaneously, and allow them to burn alternately, as 
in the Day lamp, and then produce a distinct and wider séparation of 
one pair, leaving the other set to burn until consumed, when, as in the 
Brush patent, the pair which had been held in séparation would come 
into play. But such an attempt at évasion would hardly be allowed 
to succeed. Again, if it be true, as contended, that the carbons in 
the Brush lamp, as described and illustrated, are operated by a 
single mechanism, the fact is not mentioned in the claims, and, by a 
libéral construction, the Monitor and Twin lamps, it might be said, 
do not escape inf ringement merely because in them each pair of car- 
bons is moved by a separate mechanism, connected with the other 
only by the electric current which passes through both. " Those lamps 
and the Scribner lamp, we agrée with the court below in holding, do 
not infringe, because, instead of the dissimultaneoua initial sépara- 
tion, which we consider an essential feature of the Brush lamp, they 
hâve a distinctly simultaneous initial séparation, which deprives 
them of the advantage asserted in Brush's spécification to resuit from 
the formation of the first arc between a predetermined pair of car- 
bons, and, on the other hand, secures for them the advantage of arcs 
of equal length between both sets of carbons, which in the Brush 
lamp, it seems, is not efifected. 

The contention that there has been infringement even if the pat- 
ent be limited to the initial séparation of the carbons, because it is 
physically impossible that two sets of carbons shall "be separated 
at one and the same electrical instant of time," is manifestly falla- 
cious, though the physical fact be conceded. The séparation con- 
templated in the Brush patent is certain, controlled, and predeter- 
mined ; and, in so far as there may be a f ailure to effect a simultane- 
ous séparation by the mechanism in the lamps of the appellee, it is 
uncontrolled and not intended. 

In respect to the invention covered by this patent, Brush was not, 
in the broad sensé, a pioneer, though, doubtless, by reason of his 
prior inventions, he may hâve been "justly regarded as having done 
more than any one else to make electric arc lighting on a large scale 
a practical success." In support of the application for this patent 
his attorneys, before the commissioner of patents, insisted that the 
real invention was "broadly a principle, or a method of moving the 
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carbons in a lamp," and that tliat "mode per se" was the trne in- 
vention sought to be protected; but it is clear that the patent as 
granted is for a mechanism only, and while, under a libéral applica- 
tion of the doctrine of équivalents, "if the device is appropriated in 
its essential features it will be an infringement, notwithstanding 
some change in the location and relation of parts," even thoùgh a 
doubtful function of little comparative worth be eliminated (West- 
ern Electric Co. v. Sperry Electric Co., 7 0. 0. A. 164, 173, 58 
Ped. 186, 195, and 18 U, S. App. 177), yet the proposition enunciated 
in Temple Pump Co. v. Goss Pump & Rubber Bucket Manuf g Co., 7 
C. C. A. 174, 182, 58 Fed. 196, 204, and 18 U. S. App. 229, is not in- 
applicable, namely: 

"That when a device deslgned merely for the improvement of a well-ad- 
vanced art Is described as havlng partlcular features of construction, whleh 
are adapted to accompUsh spécifie results or modes of opération, and the 
clalm pf the patent Is for that device, the features w> described are covered 
by the claim, and œay not be rejected, or treated as of secondary Importance, 
bi order to extend the patent over other fonns or features not described." 

The decree of the circuit court is affirmed. 



STANBABD BLBVATOR CO. et al. v. ORANB BLEVATOR CO. et at» 

(Circuit Court of Appeals, Seventh Circuit October 5, 1896.) 

No. 239. 

L Patents— Anticipation— Invkwtion—Blbvatoim. 

The Reynolds patent, No. 456,122, for an Improvement In "meana for 
controlling the opération of elevators," in whlch the characterlstic feature 
Is the use of two cables, the ends of whleh are attached to the car, whereby 
they connterbalance each other, and secure substantlal steadiness aad 
uniformlty of force In the movement of the controlling device by the at- 
tendant, was not antlclpated by the German patent to Lampe of June 3, 
1882, or by the Baldwin patent, No. 456,107, both of whleh involved the 
use of only a single oord or cable. Reynolds was the flrst Inventer of the 
Improvement covered by his patent, and the same la valld as to both ita 
daims. Woods, Circuit Judge, dissenting. 

8. Same— Infbingbmknt. 

The Reynolds patent, No. 328,614, for comblnatlons constltutlng Idhh 
provements In hydrauUc elevator apparatus, construed, and Md valld, and 
infringed as to clalms 2 and 4, and valld, but not infringed, as to claim 6. 

3. Samb — Evidence of Assignmknt — Patent Opfiob Records. 

A certified copy of the patent-office record of an assignment of a patent 
le prima facle proof that an original assignment was made In terms as 
Bhown In the record, that such Instrument was subscrlbed as shown, that 
It was dellvered, that the signature was the genuine signature of the 
assignée, and that the assigner had an assignable interest according to 
the purport of the instrument. City of New York v. American Cable 
Ry. Co., 9 C. O. A. 336, 60 Fed. 1016, and Paine v. Trask, 5 C. O. A. 497, 
66 Fed. 233, disapproved. Woods, Circuit Judge, dissenting. 

i. Appbal— Assignment of Brkoh. 

Where the proposition asserted In an assignment of error In a patent 
case le that the claims of two or more patents involved In the suit were 
valid, or that varions claims of the two patents were Infringed, such as- 
Bignment must, In strictness, be ovemiled, If any one of the claims men- 

1 Rehearlng denled November 10, 1896. 



768 76 FEDERAL REPORTER. 

tloned Is valid, or If any one of them is infrlnged. But, as the appellate 
court may reverse for an error not assigned, It may conslder the ques- 
tions Involved as if the asslgnments had been distributlve or severable. 
6. Final Appbalablb Dbcrees— Bill of Keview. 

A decree may be a final appealable decree, although, If ao appeal be 
taken, a rehearing or bill of revlew would be available remédies in the 
court of original jurisdietion. Per Bhowalter, Circuit Judge. 

6. Same— Patent Sdits. 

In a patent case on the equity side the primary and essential conten- 
tion relates to the ownership of the patent by complainant, the valldity 
of the claims, and the infringement; and the final adjudication In favor 
of complainant on thls contention is a perpétuai injunction. Per Showal- 
ter, Cdrcuit Judge. 

7. SAME — FlNALITY DP PaRT OP DECREB. 

One portion of a decree may be final, and for that reason appealable, 
while the remainder may be Interlocutory, and not appealable. Per 
Showaltef, Circuit Judge. 

8. Same— Dbcrees in Patent Cases. 

A decree adjudging that complainant Is the owner of the patents eued 
on, that the claims of said patents, or some of them, are valid, and that 
défendants hâve infringed them, and granting a perpétuai Injunction, Is 
appealable as a final décision upon the matters so adjudicated, under sec- 
tion 6 of the act establlshing the circuit courts of appeal (Act March 3, 
1891), and not as an interlocutory decree, under amended section 7 (Act 
Feb. 18, 1895), although the decree further refers the cause to a master 
for an açcounting of profits, and expressly réserves the question of costs. 
Per Showalter, Circuit Judge (Woods, Circuit Judge, contra). 

9. Same — Apfirmancb dp Decree. 

There is no power in the court of appeals whereby its aflirmance or 
approval on review of a decree of the circuit court can give a flnallty to 
that decree whieh it did not hâve when entered of record in the circuit 
court. Bissell Carpet-SvFeeper Co. v. Goshen Svyeeper Ce, 19 C. C. A. 
25, 72 Fed. 545, dlsapproved. Per Showalter and Woods, Circuit Judges, 
arguendo. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

On December 1, 1891, appellees flled their bill of complalnt against appel- 
lants, alleging, among other matters not in controversy on this appeal, the 
Issuance to one Reynolds of letters patent of the United States No. 317,202, 
No. 328,614, and No. 456,122, to one Baldwin of letters patent No. 248,906 
and No. 456,107, and to one Moore of letters patent No. 309,865; that by 
assignment appellees had beeomé owner of ail the rights originally vested 
Dy force of said patents in said patentées; that appellants had infringed 
said patents, and each of them; and that "gains and profits to a large sum 
of money," "the fuU amount of which is unknown to" appellees, "had ac- 
crued to" appellants "from the use of" appellees' "exclusive rights aforesaid," 
whereby appellees were entitled to an açcounting. ïhey aslsed that an in- 
junction and an accoimting be adjudged in theii* favor. 

After hearing upon the bill, answer, and replication, and proofs duly taken 
on the issue so made, and on March 12, 1895, a decree was made, and duly 
entered of record. As to letters patent numbered 317,202 and 309,885 the bill 
was, by this decree, dismissed for want of equity. As to letters patent 
numbered 248,908 and 456,107 the bill was dismissed without préjudice. As 
to claims 2, 4, and 6 of letters patent No. 328,614, there being no contro- 
versy touching the other claims of that patent, and as to the two claims 
»f letters patent No. 456,122, the court found and decreed, without reserving 
any further considération of that subject, that appellants had infringed. An 
injunction (without limitation in time, and without réservation on that mat- 
ter) was therefore awarded. Appellees' clalm to an açcounting was not 
resisted on any ground other than noninfringement. The cause was therefore 
referred to a master to take proofs and report thereon "as to the complain- 
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ants' damages and as to the défendants' profits or savlngs resulting from the 
Infringement by the défendants of said" flve claims. The decree closes with 
the statement that "the question of eosts in this cause is reserved till the 
entry of a final decree hereln in this court." Appellants, after the entry of 
the decree, filed thelr pétition in words following: "The défendants, Standard 
Elevator Company, Herbert A. Beidler, and Wm. H. Wells, Jr.. jointly and 
severally pray an appeal to the United States circuit court of appeals for the 
Seventh circuit, from the order of hls honor, Judge Jenkins, gi-anting an in- 
junction against the défendants under the 2d, 4th, and eth claims of patent 
No. 328,614, granted to G. H. Reynolds, October 20, 1885, and patent No. 
456,122, granted to G. H. Reynolds, July 14, 1891. We assign the following 
reasons for appeal, viz.: (1) The honorable judge erred in deciding that the 
construction of the défendants was an Infringement of the 2d, 4th, and 6th 
claims of the Reynolds patent, No. 328,614, and of the claims of the Reynolds 
patent. No. 456,122. (2) The honorable judge erred In deciding that the sald 
Reynolds patents. No. 328,614 and No. 456,122 are good and valid in law, not- 
■wlthstanding the évidence adduced against them In the cause. (3) The 
honorable court erred in deciding that the complainants had made out and 
proved a valid tltle to the patent No. 328,614, mentioned aforesaid, or that 
such complainants had such property or right under such patents as would 
justify them in maintaining their bill of complalnt. Thèse défendants fur- 
ther pray that pending the détermination of this appeal the injunction may 
be stayed upon the flllng by such défendants with the clerk of this court of 
a supersedeas bond to the complainants in such sum as the court shall direct. 
They also pray such other and further order as may be deemed necessary to 
perfect this appeal and stay the injunction." The order of the court on this 
pétition is in words following: "Now cornes the Standard Blevator Company, 
by Its sollcitor, Frank T. Brown, and files Its pétition for appeal to the 
United States circuit court of appeals for the Seventh circuit, from the decree 
entered hereln on the 12th day of March, 1895, and also files its assignment 
of errors. The court belng advised in the premises, it is ordered. that said 
appeal be allowed upon the défendants filing an appeal bond in the sum of 
one thousand dollars, with surety to be approved by the court. It is further 
ordered that a supersedeas be granted upon said défendants filing a bond in 
the sum of flfteen thousand dollars, condltioned to abide and perform any 
final decree herein, if the appellant fail to make good its plea, with security 
to be approved by the court. It is further ordered that the proceedings under 
said decree be stayed for ten days." The bonds were thereupon made by 
the three défendants, they being named therein appellants and principals, with 
sureties as required by law. Thèse bonds, each recitlng that the "appeal" 
was "from the order granting such injunction," were duly approved, and the 
record brought to this court. 

Section 692 of the Revised Statutes of the United States is in words fol- 
lowing: 

"Sec. 692. An appeal shall be allowed to the suprême court from ail final 
decrees of any circuit court, or of any district court acting as a circuit court, 
in cases of equity, and of admiralty and maritime jurisdiction, where the 
matter in dispute, exclusive of costs, exceeds the sum or value of two thou- 
sand dollars, and the suprême court is required to receiye, hear, and déter- 
mine sueh appeals." 

Section 6 of the act of March 3, 1891, for the organization of the fédéral 
courts of appeal, is in part in words following: 

"Sec. 6. That the circuit court of appeals established by this act shall ex- 
ercise appellate jurisdiction to review by appeal or by writ of error final 
décisions in the district courts and the existing circuit courts in ail cases other 
than those provided for in the preceding section of this act, unless otherwise 
provided b^ law, and the judgments or decrees of the circuit courts of ap- 
peals shall be final in ail cases in which the jurisdiction is dépendent entirely 
upon the opposite parties to the suit or controversy being aliens and citizens 
of the United States or citizens of différent states; also in ail cases arislng 
tinder the patent laws, under the revenue laws, and under the criminal laws 
and In admiralty cases, excepting that in every such subject withln Its ap- 
v.76F.no.6— 49 
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pellate Jnrlsdlctlon the circuit court of appeals at aiiy tlme may certify to the 
suprême court of the United States any questions or propositions of law con- 
ceming whlch It désires the instruction of that court for its proper décision." 

Section 7 of the last-named act, was amended Fehruary 18, 1895, to read 
as foUows: 

"That where, upon a hearing In equity in a district court or a circuit court, 
an Injunctlon shall be granted, coDtinued, refused, or dissolvèd by an Inter- 
Ipcutory order or decree or an application to dissolve, an injunctlon shall be 
refused in a case in whlch an appeal from a final decree may be taken under 
the provisions of this act to the circuit court of appeals, an appeal may be 
taken from such interlocutory order or decree granting, continuiug, refusing, 
dlssolving, or refusing to dissolve an injunctlon to the circuit court of appeals: 

"Provided, that the appeal must be taken within thlrty days from the entry 
of such, order or decree, and it shall take precedence In the appellate court; 
and the proceedings in other respects in the court below shall not be stayed 
unless otherwlse ordered by that court during the pendency of such appeal: 

"And provided further, that the court below may in Its discrétion require 
as a condition of the appeal, an additlonal injunctlon bond." 

Thls last paragraph was added, and the flrst made to comprehend the re- 
fusai or dissolution of a pendente lite injunctlon, by the ameiidment of 1895. 

Section 701 of the Eevised Statutes of the United States Is In words fol- 
lowing: 

"Sec. 701. The suprême court may afflrm, modlfy, or reverse any judgment, 
decree, or order of a circuit court, or district court actlng as a circuit court, 
or of a district court in prlze causes, lawfuUy brought before It for review, 
or may direct such judgment, dectee or order to be rendered, or such further 
proceedings to be had by the inferior court, as the justice of the case may 
require. The suprême court shall not Issue exécution In a cause removed 
before it from such courts, but shall send a spécial mandate to the inferior 
court to award exécution thereupon." 

Section 11 of the act of March 3, 1891, for the organization of the fédéral 
courts of appeal is In part in words foUowlng: 

"AU provisions of law now in force regulating the methods and System of 
review, through appeals or writs of error, shall regulate the methods and 
System of appeals and writs of error provided for in thls act In respect of 
the circuit court of appeals, Includlng ail provisions for bonds or other se- 
curities to be required and taken on such appeals and writs of error, and any 
judge of the circuit courts of appeals, in respect of cases brought or to be 
brought to that court, shall hâve the same powers and dutles as to the allow- 
ance of appeals or writs of error, and the condition of such allowance, as now 
by law belong to the justices or judges in respect of the existing courts of 
the United States respectlvely." 

Section 10 of the act of March 3, 1891, above mentioned, is in part in words 
following: 

"Whenever on appeal or wrlt of error, or otherwise, a case coming from a 
district or circuit court shall be reviewed and determined In the circuit court 
of appeals in a case in which the décision of the circuit court of appeals is 
final, such cause shall be remanded to the sald district or circuit court for 
further proceedings to be there taken in pursuance of such détermination." 

F. T. Brown and Benj. Harrison, for appellant. 
J. H. Eaymond and Edwin H. Brown, for appellee. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

SHOWALTER, Circuit Judge (after the foregoing récital): Ooun- 
sel, in their printed argument, hâve discussed the iurisdiction or 
province of this court on this appeal. What may be said touching 
the function of this court, the scope of the review which may be had 
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hère, the form and effect of an adjudication hère, either of reversai 
or afiQrmance, as bearing on the status of the cause in the circuit 
court, cornes logically first in any pronouncement to be made on this 
record. In England, as I understand, the right of appeal in chan- 
cery cases was developed by the courts, — possibly out of analogies 
from the civil law. In this country the appeal is by statute, and or- 
dinarily only from a final decree; but, virhether from a decree which 
is final or interlocutory, statutory limitations control. Stevens t. 
Clark, 10 C. C. A. 379, 62 Fed. 321. Whether or not a decree be final, 
and on that ground appealable, dépends in one sensé on the nature 
of the adjudication as afEecting the party against whom it is made. 
In Illinois there can be no appeal in a chancery case except from a 
final decree. In Blake t. Blake, 80 El. 523, the suprême court of 
that state said: "It is apprehended there can be no decree against 
a party that will work a deprivation of his property or liberty from 
which no appeal or writ of error will lie." See, also, the opinion 
of the suprême court of the United States by Mr. Justice Miller in 
Farmers' Loan & Trust Co., Petitioner, 129 U. S. 213, 9 Sup. Ct. 
265. In Forgay v. Conrad, 6 How. 202, Judge Taney noticed that 
there might be two or more successive final decrees, and as many 
successive appeals, in the course of a single litigation. The power 
of a court of original jurisdiction over a final decree, or over that 
portion of a decree which is final, ceases (barring the matter of re- 
hearing or bill of review) with the close of the term at which such 
decree was entered of record. Central Trust Co. v. Crant Locomotive 
Works, 135 U. S. 207, 224, 10 Sup. Ct, 736, 741. Where no appeal is 
pending, a bill of review, which is a new suit, may doubtless be 
entertained after the term, showing error of law on the face of the 
record, or some new matter of fact occurring after the decree, or 
some matter of fact extant when the decree was rendered, but not 
then, and without fault on the part of the petitioner, brought to the 
notice of the court. In fédéral practîce, under equity rule 88, a 
rehearing (presumably if the application be made during the term 
at which the decree was entered) can be had not later than the fol- 
lowing term, and not after the term in which the decree was en- 
tered of record in any case where an appeal could hâve been taken. 
What may be done by bill of review after an appeal is not hère con- 
sidered. The point hère is that a decree may be final, and on that 
ground appealable, in a case where, if no appeal be taken, a rehear- 
ing (Roemer v. Simon, 91 U. S. 149 ; Desty, Fed. Proc. 729) or bill 
of review would be available remédies in the court of original ju- 
risdiction. It may not be out of place to add that a decree may be 
none the less final because it is incomplète in failing to provide 
for its own exécution, and to so end the litigation. If no réservation 
be made in such decree, the power of the court over it ceases with 
the term at which it was recorded, and a new bill must be flled, if 
need be, in order to carry into exécution the adjudications in such 
final decree. Hindes, Ch. 68; 1 Har. Prac. Ch. 148; Lube, Eq. 204. 
"When a decree does not adjourn the considération of the cause, it 
is said to be a final decree." 2 Daniell, Ch. Prac. (6th Am. Ed.) 
994. The footnote to this text contains the following: 
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"A deeree which disposes of a cause wlthout reserving anythlng for further 
considération is, of course, final. Mills v. Hoag, 7 Paige, 18; Cook v. Bay, 
4 How. (IMiss.) 485; Britton v. Johnson, Dud. Eq. 24; Tennent's Heirs v. Battons, 6 
Lelgti, 196; Talbot v. Todd, 7 J. J. Marsh. 45G; Johnson v. Evei'ett, 9 Paige, 
636; Ex parte Crittenden, 5 Eng. (Ark.) 333. See, per Sutherland, J., in 
Kane v. Whittlck, 8 Wend. 224; Harvey v. Branson, 1 Leigh, 108; Long- 
fellow V. Longfellow, 1 Olarke, Ch. 344; Hey v. Schooley, 7 Ohio, 373; Brewer 
V. Connecticut, 9 Ohio, 189; Road Co. t. Elmer, 9 N. J. Bq. 1M, 787; Web- 
ster V. Hitchcock, 11 Mlch. 56. So, if it décides the rights of the parties 
on the merits, although It may make a référence to ascertain the amount 
due from one party to the other on the basis of the adjudication, reserving 
nothing except to détermine that the report Is strictly in conformity wifh 
the deeree. Jones v. Wllson, 54 Ala. 50. Quackenbush t. Léonard, 10 Paige, 
131. See Story v. Hawkins, 8 Dana, 12; Michoud v. Girod, 4 How. 503; 
Forgay v. Conrad, 6 How. 203. And such a deeree is final, both as to an 
oi-iginal and cross bill, that the equity of the case is with the complainant 
in the original bill, although leave is given to either party to apply, at the 
foot of the deeree, for such further order as may be necessary to the due ex- 
écution of the same, or as may be required In relation to any matter not 
finally determined by it. French v. Shoemaker, 12 Wall. 98. And see Wyatt 
V. Garlington, 56 Ala. 576." 

"Strictly speaking, every deeree settling rights upon a hearing on the 
merits of the original cause, or upon the equity reserved, is pro tanto a final 
deeree. But where an appeal is only allowed by statute from a final deeree, 
the courts hâve not agreed as to what deeree shall be considered final within 
the meaning of the statute. The United States suprême court, under such a 
statùte, has decided that, if the deeree décides the right of property, and or- 
ders it to be delivered up or sold, or ad.ludges a sum of money to be paid, 
and the party is entitled to hâve such deeree carried into immédiate exécu- 
tion, it is a fiual deeree, under the act of congress, from -which an appeal lies, 
although there is a référence for an account between the parties upon the 
basls of the deeree, and the cause îs retained for ihe purpose of adjudicating 
thèse accounts. Forgay v. Conrad, 6 How. 203." 

In Iron Co. v. Meeker, 109 U. S. 180, 182, 3 Sup. Ct. 111, it is ex- 
pressly decided that a réservation as to the matter of costs does not 
make a deeree in other respects any the less final and appealable. 

In a patent case there can be no right to an accounting unless the 
infringement be made ont; but the infringenient may be found and 
the injunction awarded in favor of a complainant who, upon the 
proofs, has no right to an accounting. Upon the issue whether or 
not the complainant is entitled to the accounting, it may not ap- 
pear that the défendant used or sold the patented device, but mere- 
Ij that he made it; or it may otherwise 'appear that there were, 
in fact, no profits, or that an account had already been stated, condi- 
tionally or otherwise, by the parties themselves, and that for want 
of notice, as provided in section 4900 of the Revised Statutes of the 
United States, no damages could be recovered. In such event there 
could be no award of an accounting in the deeree, although the per- 
pétuai injunction would be awarded. Whittemore v. Cutter, 1 Gall. 
478, Fed. Cas. No. 17,601; Elizabeth v. Pavement Co., 97 U. S. 127, 
144. In a patent case on the equity side the primary and essential 
contention relates to the ownership of the patent by complainant, 
the validity of the claims, and the infringement. The final adjudi- 
cation in favor of complainant on this contention is a perpétuai in- 
junction. 

In the deeree of March 12, 1895, the question of costs, as already 
stated, was expressly reserved, and the détermination of the amount 
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f op which on tlie accounting appellees were to hâve exécution against 
appellants awaited the report on the référence. One portion of a 
given decree may be final, and for that reason reviewable on appeal, 
while the remainder may be interlocutory, and for that reason not 
appealable. Porgay v. Conrad, 6 How. 202; Iron Oo. t. Meeker, 109 
U. S. 180, 3 Sup. et. 111; McFarland v. Hall, 17 Tex. 691; Malone 
V. Marriott, 64 Ala. 486; Willlamson v. Field, 2 Barb. Ch. 281; Dlck- 
enson v. Codwise, 11 Paige, 189. This appeal on the face of the rec- 
ord comprehends very clearly as the matter presented for review the 
ownership of the flve claims, their yalidity, the infringement, and 
the perpétuai injunction. If this portion of the decree of March 12, 
1895, wherein the property right as between the litigants was ad- 
judged, and the sentence of the court carried into immédiate exécu- 
tion, be not in itself an "interlocutory order or decree," such as is 
identifled in amended section 7 of the act of March 3, 1891, this 
appeal, if not authorized by section 6, should be dismissed; for, 
be it noticed, it is not any "interlocutory order or decree," but only 
one which comes specifically within the terms of amended section 7, 
that is appealable. 

In this case, and as to that portion hère appealed from of the de- 
cree, there was no réservation of any further hearing. It would 
hâve been within the power of the circuit court, though such a pro- 
ceeding would hâve been exceptional, to retain the cause for further 
considération as to the ownership, validity, and infringement of the 
patents. Such a réservation would hâve meant that the injunction 
was still within the control of the court, merely extant until fur- 
ther order, or subject to vacation on any change of view by the court, 
or upon additional évidence which the court might choose to hear. 
It would hâve been within the power of the court, also, upon such 
réservation, to require a bond from complainants conditioned to an- 
swer ail damages in case the court should actually see fit, at a later 
day, to dissolve the injunction. But no such case is presented. 

The "interlocutory order or decree" made appealable by amended 
section 7 must be one wherein the court grants, continues, refuses, 
dissolves, or refuses to dissolve an injunction. The state of the rec- 
ord or progress of the cause must be such, wlien said appealable 
"interlocutory order or decree" is entered, that a "final decree" upon 
the matter with which said "interlocutory order or decree" has to 
do may yet be made. The contrast suggested by the words "in- 
terlocutory order or decree" and "final decree," as used in the first 
paragraph of amended section 7, is between a decree which is pre- 
liminary to a hearing on the merits, and hence discretionary in the 
court, and one which follows a hearing on the merits, and is hence 
final, conclusive, and as of right in the prevailing party; between 
a decree which is meant to préserve the subject-matter of the liti- 
gation, or prevent irréparable injury, till a hearing on the merits can 
be had, and a decree which follows the hearing on the merits, and 
ultimately détermines the rights of the litigants. The "interlocutory 
order or decree" made appealable by amended section 7 must be one 
which leaves the cause pending on the issues in the court of original 
jurisdiction. "The proceedings, in other respects, in the court be- 
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low, shall not be stayed unless otherwise ordered by that court dur- 
ing the pendency of such appeal." Upon entering an "interlocutory 
order or decree" for an injnnction, the court may, and ordinarily 
does, require the complainant to give a bond which will protect the 
défendant against loss in case such injunction be dissolved. If 
another "interlocutory order or decree" be afterwards made on dé- 
fendants motion dissolving said injunction, and the complainant 
appeal, "the court below may, in its discrétion, require as a condition 
of the appeal an additional injunction bond." In other words, no 
"order or decree" for an injunction can be appealable under amended 
section 7, unless it would hâve been compétent for the court to re- 
quire an injunction bond when such order or decree was entered. 

Can that portion of the decree which constitutes the adjudication 
speciflcally appealed from in the case at bar be crowded into the 
limitations fixed in amended section 7 for the "interlocutory order 
or decree" there made appealable? The injunction hère is perpét- 
uai. How can a perpétuai injunction, where no power over the 
same is reserved,, be the subject of an interlocutory order? See 2 
Daniell, Ch. Prac. 1683. On the face of the decree now hère, no 
further action was to be taken by the court in the matter of the in- 
junction or of the ownership, validity, or infringement of the pat- 
ents. On the face of the decree, the injunction without limitation 
went as of right in the complainants, and not as of discrétion in the 
court. On the face of the record, this decree, so far as concerns 
the adjudication appealed from, was not preliminary, It was tech- 
nically and essentially on the merits, and after the parties had had 
in the f ullest sensé their day in court. This was a decree in which, 
as a condition of the injunction, no bond was, or could without er- 
ror hâve been, exacted from complainants, they being, on the face 
of this decree, entitled to the perpétuai injunction as of right. The 
hearing which resulted in this decree was of such kind that, if the 
court had found no infringement, and an injunction previously is- 
sued against défendants had been dissolved, no "additional injunc- 
tion bond" could hâve been required as the condition of an appeal 
by complainants. The hearing which resulted in this decree was of 
such kind that, if the court had found no infringement, the decree 
must hâve been a dismissal for want of equity as to ail the patents 
sued on; and such decree, whether it dissolved a prior injunction 
or not, could not hâve been interlocutory, within the sensé of section 
7. Furthermore, this appeal would not seem entitled to precedence 
in this court. The statutory requirement of precedence in appeals 
under amended section 7 is senseless when applied to this appeal. 
The precedence is given because the decree to be appealed from 
under that section awards or dissolves an injunction against the al- 
leged right of the appellant before be bas had his day in court upon 
the merits of that right, or, if the appeal be from a refusai to grant 
an injunction, because the appellant may be irreparably injured be- 
fore his case can be heard on the merits. 

On the reversai of an order or decree granting a pendente lite 
injunction— an order which would be strictly interlocutory within 
the sensé of amended section 7 — this court must, if in the opinion 
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of the judges hère the record call for such action, issue its mandate 
directing the trial court to dismiss the bill for want of equity. The 
gênerai rule that a court of review may, whether the adjudication 
aijpealed from be interlocutory or final, direct the court of original 
jurisdiction to enter whatever decree ought to hâve been entered 
in the first instance, as in Le Guen v. Gouverneur, 1 Johns. Cas. 
436; Richmond v. Atwood, 2 C. C. A. 596, 52 Fed. 10; Bissell Carpet- 
Sweeper Co. v. Goshen Sweeper Co., 19 C. C. A. 25, 72 Ped. 545 ; and 
Green v. Mills, 16 C. C. A. 516, 69 Fed. 852, the opinion in the last- 
named case being by Chief Justice Fuller, — need not be dwelt on. 
Section 701 of the Eevised Statutes of the United States, quoted in 
connection with appropriate provisions from the act of March 3, 
1891, in the statement which précèdes this opinion, seems to be law 
for the fédéral courts in such a case. The order, when entered by 
the circuit court pursuant to the mandate, would be the final decree 
in the cause. This court would not, by such mandate, exercise orig- 
inal jurisdiction. The mandate would be the logical and necessary 
outcome of the review by this court of what had been done in the 
court of original jurisdiction. The words, "the proceedings in other 
respects in the court below shall not be stayed unless otherwise or- 
dered by that court during the pendency of such appeal," in section 7, 
seem to imply that the mère perfecting the appeal shall not, in légal 
eflect, stay the suit. In view of the décisions of the fédéral courts 
of appeal above cited, those words are not deemed a limitation on 
the appellate power of thèse courts. A judgment of reversai in the 
case at bar would, therefore, be the same in form and effect whether 
the matter hère appealed be a "final décision," within the meaning 
of section 6, or an "interlocutory order or decree," within the mean- 
ing of amended section 7. 

If, however, we find no error in the record, the stress of the situa- 
tion will become manifest. This is a court of review. It may, 
on the one hand, reverse, in whole or in part, the decree appealed 
from; or, on the other, approve and alBrm. In the latter event — 
barring the rule that no subséquent appeal on the same question 
can be entertained, since this court has no power to review its own 
adjudications — the decree would stand in the lower court precisely 
as though no appeal had been taken. This court has not original 
jurisdiction. It may not usurp or repress the judicial power of the 
circuit court. Whatever of force or virtue there may be in a decree 
of the circuit court is attributable to the judicial power vested by 
law in that court. There is no power in the court of appeals whereby 
)ts afflrmance, or approval on review, of a decree of the circuit court, 
can give a finality to that decree which it did not hâve when en- 
tered of record in the circuit court. If the matter hère appealed be 
an "interlocutory order or decree," a judgment of afflinnance (that 
is to say, a refusai to reverse) by this court cannot malœ it a final 
decree. If, so far as concerns the ownership of the claims, their 
validity, the infringement and the injunction, the decree entered in 
the circuit court on the 12th day of March, 1895, be an interlocutory 
order or decree, then, as point ed ont by Judge Jackson in Watch Co. 
V. Eobbins, 3 C. C. A. 103, 52 Fed. 337, ail questions conceming 
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such ownership, validity, infringement, and injunction (the hypoth- 
esis for the présent being that no errer is well assigned) are still 
within the judicial power of that court. If to the order on the mas- 
ter's report and the costs yet to be made in the circuit court there 
shall be added a récital whereby that portion of the decree of March 
12th brought hère by this appeal is re-entered or "conflrmed" by the 
circuit court, that order, on the hypothesis now in question, will be 
the "flnal décision" or "final decree," and by the statute an appeal 
can again be taken to this court, and this court will be bound by 
the statute to rehear, reconsider, and render a judgment upon the 
rery questions which must be decided on the présent appeal, and 
that without any change whatever in the record, so far as concerns 
said questions. In view of this impossible and absurd resuit, — 
enlarged upon by the court of appeals of the Sixth circuit in the 
case next below cited, — either the adjudication brought up by this 
appeal was not "an interlocutory order or decree," within the mean- 
ing of amended section 7, when entered of record in the circuit court, 
or it will cease to be interlocutory, and become final, as the légal re- 
suit of affirmance (or a refusai to reverse) by this court. 

In Bissell Carpet-Sweeper Co. v. Goshen Sweeper Co., 19 0. C. A. 
25, 72 Fed. 545, after a full hearing on the merits in the circuit 
court, a decree was made and recorded wherein was adjudged the 
validity of the patent, complainant's ownership, the infringement 
by défendant, and a perpétuai injunction. It was also found in this 
decree that complainant was entitled to an accounting, and a référ- 
ence to a master was made on that matter. The défendant appealed, 
and the court of appeals aflirmed. After the judgment of affirm- 
ance, and long after the close of the term in the circuit court at 
which the decree was recorded, but prior to the report on the ac- 
counting, the judge in the circuit court, conceiving the decree to be 
in ail respects still within his control, on motion of complainant 
vacated the injunction so far as to permit the défendant to complète 
and sell certain of the infringing devices, the sales so made to be 
accounted for before the master. From this order complainant ap- 
pealed, and the court of appeals reversed, declaring that the circuit 
court had no power to change or modify the injunction; that the 
decree was final and conclusive so far as concerned the patent prop- 
erty, the validity of the patent, the infringement, and the perpétuai 
injunction. But the learned writer of the opinion, Lurton, Circuit 
Judge, in the line of reasoning whereby he reached this conclusion, 
said that the finality of the decree in the respects mentioned was 
due to the affirmance in the court of appeals; that the decree in 
the respects mentioned was an interlocutory decree till so afflrmed, 
and then, and as the légal resuit of such affirmance, became final. 
The rule whereby, on the reversai of an interlocutory decree, a 
mandate may direct a final decree to be entered in the circuit court 
was dwelt on in the opinion, but the learned judge failed to note 
the contradiction involved in the proposition that an affirmance can 
alter the essential character of the decree afflrmed. The decree 
which the circuit court attempted to change was, so far as concerned 
the pronouncements therein which were executed by the perpétuai 
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injunction, either a "final décision" when entered of record, or it 
remained, after as before affirmance, interlocutory. The want of 
power in the circuit court over that portion of the decree, if that 
court were foreclosed at ail, dated, not from the order of aflimiance, 
but from the end of the term at which such decree was recorded. 

In Watch Co. v. Robbins, 3 C. C. A. 103, 52 Fed. 337, also in the 
court of appeals of the Sixth circuit, which was an appeal by the 
defeated défendant in a patent case from a decree of the kind already 
described, counsel for both sides joined in a motion whereby the 
court of appeals was asked to "hear and flnally détermine the merits 
of the controversy relating to the validity of the patent in suit and 
the infringement of the same," as though a decree which had been 
made pursuant to a final hearing on the merits could be reviewed 
otherwise than on the merits, and as though the consent of counsel 
(Stevens v. Clark, 10- C. C. A. 379, 62 Fed. 321) could give to the 
court of appeals a jurisdiction which, by their application, they 
seemed to concède was not given by law. The court of appeals as- 
sumed without question that the decree was in ail parts interloe- 
utory. From this assumption it seemed to follow, as in effect pointed 
out in the opinion by Judge Jackson, that the ownership, validity, 
and infringement of the patent were still open questions in the cir- 
cuit court; in other words, that the court of appeals was powerless 
to make any adjudication (of affirmance) which, on the theory of the 
motion, would hâve force in the circuit court. The matter was 
thereupon certified to the suprême court of the United States. The 
latter tribunal dismissed the certificate for waiit of form. The court 
of appeals thereupon heard the appeal, and delivered a second opin- 
ion. 12 C. C. A. 174, 64 Fed. 384. The record was fully consid- 
ered, and the decree afBrmed. The opinion contains the statement 
that on the then présent appeal the court of appeals could "hear and 
finally détermine the merits of the controversy as to the validity 
of the patent and its infringement." The court of appeals had no 
original jurisdiction. The decree aiïirmed, it would seem, was no 
more conclusive as the resuit of the affirmance than it would hâve 
been if no appeal had ever been taken. The import of the opinion 
is that no appeal could be again entertained upon "the validity of 
the patent and its infringement." This means that the circuit 
court had exhausted its power in making the decree appealed from 
so far as concerned "the validity of the patent and its infringement" ; 
in other words, that to this extent the decree already of record in 
the circuit court and under review in the court of appeals was final. 

In Bissell Carpet-Sweeper Ck). v. Goshen Sweeper C5o., supra, it îa 
said : 

"The doctrine of res adjudlcata rests upon the maxim that there should 
be an end to litigation. No doctrine rests upon sounder principles of public 
policy, or is more entitled to a -wide application. If, under an appeal from a 
decree awarding an injunction, this court obtains such a record as to enable 
it, with justice to the parties to" the appeal, to hear and eonsider the merits 
of the cause, It would be most anomalous if we hâve not the power to dedde. 
The judicial function of considering iuvolves the funetion of detennlning. 
The décision of an appellate court is final, and no second appeal Is main^ 
tainable, except as to matters reserved, or proceedings subséquent to the 
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flrst appeal. Thèse considérations lead us to the conclusion that, inasmuch 
as It -waa declded upon the former appeal tliat the patent of the complalnant 
was valid, and that the défendant had inf ringed it, and a perpétuai Injunc- 
tion had been properly awarded, there was no power in the circuit court 
to dissolve, modify, or suspend the injunetion. There was no room for the 
exercise of judicial discrétion. The complainant was entitled to the remedy 
by injunetion which had been accorded him, and that relief had been aflîrmed 
by thls coiu-t." 

If the ultimate judgment of the court of appeals in the last-named 
case that the circuit court could not change the decree as was at- 
tempted be sound, then, since the court of appeals had no original 
jurisdiction in such a case, since in afiirming that court merely ap- 
proved or declined to reverse or modify the decree appealed from, 
that decree, so far as the quality of conclusiveness or flnality attached 
at ail, must hâve been final and conclusive when entered of record 
in the circuit court. The determining considération in the opin- 
ion seemed to be that by the aflBrmance the decree appealed from 
became the decree of the court of appeals. But, in the nature of 
things, as well as by the terms of section 701, the court of appeals 
can merely direct a decree "to be rendered" in the circuit court, and 
that only when the decree appealed from is reversed or modifled. 
The power incidental to appellate jurisdiction is the power to 
direct the circuit court to enter such a decree as on the showing 
of the record ought to hâve been entered by that court. What is 
done by a court of original jurisdiction pursuant to a mandate from 
a court of revîew on reversai is precisely what ought to hâve been 
done by the court of original jurisdiction in the flrst instance. The 
légal force as res judicata of a final decree entered in a circuit court 
pursuant to a mandate from a court of appeals is the same as though 
such decree had been entered originally, and in place of the erro- 
neous decree which was annulled on appeal. If, for instance, and 
to take an extrême and exceptional case, after the hearing, as shown 
by this record, the circuit court had incorporated in its decree a 
réservation whereby the défendants were at liberty to présent fur- 
ther évidence or further argument on the ownership, validity, or în- 
fringement of the patents, or given liberty to move at or before the 
coming in of the master's report to vacate the decree for the injune- 
tion, it would then hâve been within the authority of this court upon 
approval hère of the holdings below touching the ownership, validity, 
and infringement of the two patents in question on this appeal, to 
reverse such decree so far as concerned the réservation specifled, 
and direct that a final and perpétuai injunetion without réservation 
or condition be ordered in the circuit court; in other words, to re- 
verse or modify the decree of the circuit court, and direct to be en- 
tered in that court the decree that ought to hâve been originally en- 
tered there. It may be hère added that in each of the following 
cases: Bouchier v. Taylor, 7 Brown, Pari. Cas. (Ist Ed.) 414; Gov- 
ernors of St. Stephen's Hospital v. Swan, 5 Brown, Pari. Cas. (Ist 
Ed.) 454; Ellis v. Seagrave, Id. 478; White v. Lightburns, 2 Brown, 
Pari. Cas. (Ist Ed.) 405; Scribblehill v. Brett, 1 Brown, Pari. Cas. 
(Ist Ed.) 57; Rous v. Barker, 3 Brown, Pari. Cas. (Ist Ed.) 80; Mc- 
Can T. O'Ferrall, 8 Clark & F. 30; Le Guen v. Gouverneur, 1 Johns. 
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Cas. 437; Bush v, Livingston, 2 Gaines, Cas. 66; and Bebee v. Bank, 
1 Johns. 529, — the decree of the court of original jurisdiction was 
reversed, and another decree, such as ought to hâve been rendered 
by that court on the showing of the record, was directed to be ren- 
dered in that court by the mandate of the court of error. Thèse and 
one other — Dale v. Roosevelt, 6 Johns. Ch. 257, which does not ap- 
pear to concem the question — are the citations in Bisscll Carpet- 
Sweeper Co. v. Goshen Sweeper Co., suprâ, from which, more dis- 
tinctly than from any other, was evolved the proposition that an 
afflrmance by a court of error can add finality to a decree which, when 
entered of record in the court of original jurisdiction and up to the 
time of such aflSrmance, was not final. 

It is true, indeed, as stated by Judge Lurton, that "the judicial 
function of considering involves the function of determining." But 
what a court of errqr considers is the soundness of the decree ap- 
pealed from, and the légal sufiSciency of that decree to meet the 
showing of the record on which it rests. What it détermines is 
either that such decree is not the appropriate conclusion from the 
record, but that some other decree would hâve been, in which event 
the decree which ought to hâve been originally entered is directed 
by the mandate; or, on the other hand, that the decree appealed 
from was the just conclusion of law and fact, in which event that 
decree as originally made by the circuit court is affirmed. The ef- 
fect, the decree in question being one on the merits, is that the power 
of the court of error is exhausted, — ^the possibility of further consid- 
ération of the same mattfer by the court of error, the possibility of 
reversai or modification on appeal, is extinguished. The status of 
the case becomes the same, so far as the law of res adjudicata is in- 
volved, as though no appeal had been taken, but the time limit for 
an appeal had expired. The argument and conclusion of Judge Lur- 
ton, if addressed to the proposition that the decree, when entered 
in the circuit court, was final on the ownership, validity, and in- 
fringement of the patent and the injunction, would seem unimpeach- 
able. In other words, from his proposition, as applied to the court 
of appeals, that "the judicial function of considering involves the 
function of determining," and from the further proposition that the 
court of appeals on the prior appeal was bound by law to hear and 
détermine, — in other words, had jurisdiction, — it followed, as the 
matter appears to the writer of this opinion, not that finality was 
given by the afiirmance to a decree which had not that quality when 
entered, but that such decree was really final when entered in the 
circuit court, and so continued from that date. 

In Richmond v. Atwood, 2 C. C. A. 596, 52 Fed. 10, the decree in 
favor of the complainant patentée was reversed, and the cause re- 
manded, with the direction that the order of référence be vacated, 
and the bill dismissed for want of equity. Whether the appeal in 
that case were by section 6 or by section 7, it was, as already sug- 
gested, entirely compétent for the court of appeals upon reversai to 
direct a decree which, when entered of record by the circuit court, 
would be final. See, also, Green v. Mills, 16 C.'C. A. 516, 69 Fed' 
852. 
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By section 6 of the act of March 3, 1891, thîs court is required 
to review any "final décision" of the circuit court in a patent suit. 
That portion of a decree in such a case wliich formulâtes on the 
record of the court what is in truth a "final décision" U expressly 
made appealable. In Potter v. Mack, Fed. Cas. No. 11,331, Judge 
Swayne declared that the portion — such as is hère appealed from — 
of a decree in a patent case is a final décision. If in a decree in a 
land case it be declared that certain premises held by défendant, 
and which défendant claimed as his own, is the property of com- 
plainant, and that the possession thereof be tarned over from de- 
fendant to complainant, or that a writ of possession forthwith issue, 
and if in the same decree it be found that complainant is entitled to 
an accounting as to the rents and profits, and a référence be made 
to a master on such accounting, such decree, apart from the ac- 
counting, is final and appealable. White v. Koss, 147 111. 427, 35 N. 
E. 541; Forgay v. Conrad, 6 How. 202. In the case at bar the bill 
was dismissed for want of equity as to certain of the patents in suit. 
So far as concerned other patents, and by that portion of the decree 
which constitutes the matter of this appeal, the property in conten- 
tion was, after a final hearing, not only adjudged in favor of com- 
plainants, but, in effect, taken from défendants, and actually and 
finally put into the exclusive possession of complainants. The ad- 
judication appealed from was not only made, but executed. The 
business of défendants, so far as it depended on their ownership and 
use of the devices in suit, was stopped at once and forever. Their 
liberty in that regard was taken away. Their property rights, or 
what they supposed to be their property rights, were annulled or 
trangferred to complainants as distinctly as though land or money, 
being the subject of contention, had been taken from their posses- 
sion and delivered to complainants. 

Section 6 should be considered in connection with amended sec- 
tion 7. The latter section has been made the subject of comment 
in this opinion. The words "final décision" in section 6 may in- 
clude a perpétuai injunction decreed against a défendant after a 
full hearing on the merits in a patent case. Said words certainly 
must be held so inclusive if the législative policy to that elïect ap- 
pear afiQrmatively and by reasonable intendment. By providing an 
appeal from a preliminary or pendente lite injunction, and in an ad- 
joining section of the same act giving an appeal from any "final 
décision," the lawmakers indicated that a perpétuai injunction de- 
creed as the outcome o{ a final hearing on the merits in a patent 
case was appealable as a "final décision." The proposition that a 
defeated défendant in a patent case must submit to the perpétuai 
injunction decreed against him without any right of appeal during 
the interval of months or years which may elapse between the entry 
of such decree and the order on a master's report touching the amount 
of money for which complainant shall hâve exécution, is not to be 
entertained in view of the législation now carrent, The assumption 
that section 6 of the act of March 3, 1891, must be deemed the équiv- 
alent of section 692 of the Revised Statutes of the United States as 
construed by the suprême court in Barnard v. Gibson, 7 How. 650, 
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and Humiston v. Stainthorp, 2 Wall. 106, lias been tlie source of per- 
plexity in the fédéral courts of appeals. But the two statutes are 
not the same. Section 6, so far as concerns a perpétuai injunction 
in a case like the one hère, must be read in connection with amended 
section 7. It was compétent for the lawmakers to déclare that a 
défendant in a patent suit can hâve an instant appeal from an ad- 
judication on the merits, whereby he is perpetually enjoined. It 
was compétent for them to déclare that the portion — such as hère 
appealed from — of a decree in a patent suit is and shall be deemed 
final. Section 6 and amended section 7, when read together, seem 
to carry this meaning. To construe thèse statutes otherwise, as- 
suming jurisdiction in this court over an appeal like the one hère, 
would lead, as suggested, to exceptional and impossible résulta. 

This controversy is waged most strenuously as to letters patent 
No. 456,122. The invention of that patent is an improvement in 
"means for controlling the opération of elevatcrs" used for carry- 
ing passengers to and from the upper floors of city buildings. A 
three-armed lever, flxed at the bottom of the elevator shaft, — that 
is to say, a straight beam placed normally horizontal and pivoted 
in the center, with an arm extending from the pivotai point down- 
wards, — was, at the time of this invention, a known means of con- 
trolling, through pulleys and cables, with suitable attachments, the 
movements up or down of the car of a hydraulic elevator by the at- 
tendant in charge of such car. The downward arm is attached at 
its point to a rod Connecting with a valve which, when such arm 
is perpendicular, and the beam horizontal, closes the opening or 
openings whereby water passes to and from the cylinder. When 
one side of the beam is depressed, the water passage or inlet is un- 
covered, so that the water is pumped into the cylinder. The piston 
is at the same time driven or pushed foi-ward in the cylinder pulling 
down the lifting cables, and the car rises. When the other side of 
the beam is depressed, the valve shuts ofE the water from entering 
the cylinder, and uncovers the opening for the exit, and the car de- 
scends by its own weight, driving the piston backward, and expelling 
the water through said place of exit. The problem iDefore the pat- 
entée, Reynolds, was to devise a means of operating from the mov- 
ing car the three-armed lever, which would be différent and superior 
to any means already known. As shown by the patent in question, 
he fixed under the car, and pivoted to a downward projection from 
the floor of the car, a second three-armed lever or horizontal cross 
beam, with an arm projecting upward through a slot in the floor of 
the car. From one end of this second beam a rope extended down- 
ward, around a pulley on the corresponding end of the beam first 
described, thence upward along the side of the car and the elevator 
shaft to the top of the shaft, thence over a second pulley and down 
to the roof of the car adjoining that side of the shaft where it was 
secured to the car. From the other end of said secondly described 
arm passed another rope downward and around a like pulley at the 
other end of the beam first mentioned, thence upward along the op- 
posite side of the car to a second pulley at the top of the shaft, and 
thence down said opposite side of the shaft to the roof of the car. 
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where it also Avas secured. The two ropes or cords were of equal 
length, and théy and the pulleys were arrangea symmetrically. In 
this construction assuming the car to be stationary at any position 
in the shaft, the handie or ann oî the lever projecting through the 
car floor will be vertical, and the tension of the two ropes or cables 
will be the same. If the attendant move this handie to the left, the 
end of the rope to the right will be pulled upward, bringing with it 
the right end of the lower beam. The left end of the lower beam 
will at the same time be correspondingly depressed. By this action 
the car will be set in motion, and so continue till the attendant move 
the handie again to the vertical position, when the car will stop. 
By a movement of the handie to the right, the car will go in the op- 
posite direction. The tension of the two cords remains at ail times 
substantially the same, and the force which must be exerted by the 
attendant to shift the handie is subject to only slight variation. 
Moreover, the movement of the car is steady and uniform, and always 
within easy control of the attendant. The patent, the invention 
thereof being described in appropriate spécifications, and illustrated 
by drawings, had two claims. They were in words following: 

"(1) In a controlUng device for elevators, the comblnatlon of a car, two 
cables attached positively at each of thelr ends to travel wlth the car and 
eonnected wlth the controlllng device, and an operatlng device upon the car 
to positively take up and pay out said cables to shift positively the controUing 
device, substantially as set forth. (2) In controlling devices for elevators, 
the comblnatlon of a car, travellng cables eonnected positively at each of 
their ends to the car, and passlng over stationary pulleys at one end of the 
well and around movable pulleys eonnected to the controlling device at the 
other end of the well, and means for positively contracting and relaxing the 
bights of the cables, substantially as set forth." 

It is strongly urged that this device is anticipated by a German 
patent to one Lampe, published June 3, 1882. This publication dis- 
closes a control device for an elevator. The drawing which is part 
of said publication exhibits the device as applied to a platfonn or 
freight elevator. A single cord, attached to a fixture marked "g" 
on said platform, passes downward to and around a pulley firmly 
secured at the bottom of the elevator shaft, thence up through or 
alongside the car or platform to and over a pulley at the top of the 
elevator shaft, thence back to the fixture aforementioned on the said 
platform, where it also is secured. The upper pulley is in a slotted 
or f orked lever or arm hinged or f ulcrumed at one end so that snch 
pulley may be moved downward by a pull from the person on the 
platform who seizes for that purpose a handie or stirrup marked "h," 
attached to the cord three or four feet above the point "g," where 
the two ends are fastened, as already mentioned. The downward 
movement of the lever shifts the valve, whereby motion is imparted 
to the car or platform. A counteracting weight is depended on to 
lift, by means of another cord running over pulleys, the end of said 
lever when the pull on the rope by the attendant or person using 
the elevator ceasés. Said counterweight is also depended on to 
reset the valve in its normal position, and it must be sufficiently heavy 
for that purpose. In using this device, as the downward pull of the 
handie is made, the cord becomes slack between "h" and "g." When 
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the car or platform is stopped at the bottom of the shaft, the coun- 
terweight pulls up the lever marked "d," thus raising the cable, which 
in that position hangs the full length of the shaft on one side and 
nearly the full length on the other, and also resets the valve. When 
the car or platform is stopped at the top of the shaft, the counter- 
weight is opposed — apart from the force necessary to reset the valve 
— ^by the weight of that side of the cable which extends to the puUey 
at tiie bottom of the shaft. The différence in weight between the 
cable as suspended over the upper pulley and the counterweight 
therefore varies with the position of the car, being least at the bot- 
tom and greatest at the top. The force which the attendant must 
use in pulling down the handle, "h," must overcome this excess of 
weight tpgether with that résistance which, when the pull ceases, 
resets the valve. This force, therefore, varies in like manner as de- 
scribed. The pull when the elevator is at the top is stronger by the 
weight of nearly one entire side or half of the cable than when at 
the bottom, and the variation is continuous between thèse extrêmes. 
Upon the showing of the évidence hère, this variation in the force 
required from the attendant might be so great in a tall building as 
to render the opération of the Lampe control device impractical. 
It is said in this publication respecting the Lampe device that "for 
moving * • • valves • • • that hâve not the tendency to 
return to the closed position the mechanism is doubled, whereby the 
loose pulleys are placed on a two-armed lever that can then act di- 
rectly as a cock-key or beam." No suggestion is made in said pub- 
lication touching any method or means of doubling or duplicating 
the "mechanism." The matter quoted is ail that is shown on that 
subject. If we suppose the two-armed lever to be a beam, such as 
is shown in the Reynolds device, pivoted in the center, and having 
a pulley at each end, then, assuming each of the cords to hâve both 
ends fastened to the car, as shown with respect to the one cord in 
the diagram accompanying said publication, the device would be 
manifestly inoperative. The handle, "h," could not be pulled down, 
since the cord over the adjacent and opposite pulley would resist 
the pull. In other words, both cords must, under such conditions, 
necessarily remain tant. If one of the cords or ropes in the Reynolds 
device be discarded, and in place of the pulley at the end of the lower 
rocking beam around which said discarded rope would pass a spring 
or weight be made use of to act automatically in bringing said beam 
back into the position where the handle, L, will be vertical, — in other 
words, to react against the force used by the attendant in handling 
the car, — then the Reynolds device would be analogous to that of 
Lampe. It would then also be subject to the objections already 
noticed with respect to the Lampe patent. The attendant must use 
force enough to overcome the résistance of the weight or spring and 
also the varying résistance of that portion of the cord or rope which, 
having its attachment underneath the car, lengthens as the car rises. 
In the Reynolds patent there is no weight or spring to be overcome 
by the attendant, and the two cords pendent from the ends attached 
to the lever under the car, and which lengthen equally as the car 
rises, counterbalance each other in weight, so that the movement 
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of the handle, L, by the attendant is not afifected by any différence 
in weight between the two. The arrangement of the two cables 
"substantially as described" in the spécification and illustrated in the 
diagram of the Reynolds patent, whereby they counterbalance each 
other, and secure substantial steadiness and uniformity of force in 
the moTement by the attendant of the control deTice, is the character- 
istic feature — the point upon which the invention centers — in that 
patent. There is nothing in the Lampe publication which could hâve 
suggested the Reynolds device. Nor, for reasons already given, does 
the arrangement of the single rope as shown in the speciflcation of 
patent No. 456,107 to Baldwin anticipate the Reynolds patent in suit. 
The last-named invention is not a doubling or duplication of cables 
or of "mechanism," as shown by Lampe or by Baldwin. The "two 
cables attached positively at each of their ends, * * * substan- 
tially as set forth" in the spécification and diagrams, is an essential 
élément of the invention in suit. With the Lampe publication or 
the Baldwin patent before him, it would hâve still called for inven- 
tion in Reynolds to arrange two cables as shown in patent No. 456,- 
122. 

There was, it seems, an interférence proceeding in the patent ofiice 
between Baldwin and Reynolds. The issue there concemed a claim 
framed in words following: 

"(1) In controlling devices for elevators, the combination of a car, flexible 
means attached to the car to travel therewith and connected to the operating 
meehanlsm, and a device on the car to take up or pay out sald flexible means 
to shift the operatlng mechanism." 

The "flexible means" in Baldwin's patent was, as already stated, 
a single rope. The feigned claim, as applicable to his patent, im- 
plies any kind of device which, upon analysis, turns out to be a mère 
multiplying of that invented by him. So far as the mère idea of 
two cables being essentially a duplicate of his one cable is con- 
cemed, Baldwin is doubtless prior to Reynolds. But the method 
of combining the two cables, which, as bas been suggested, is the 
essential point in the Reynolds patent, is not comprehended in said 
feigned Claim. Nor is it material that Reynolds, as against Bald- 
win, would not be entitled to a claim as framed in the interférence 
proceeding. In the course of this interférence Reynolds made a con- 
cession to Baldwin in words following: 

"I hereby concède priority of Invention to C. W. Baldwin in the matter of 
the abové Interférence, so far as the invention contalned therein is set forth 
in the single-rope device in the application of said 0. W. Baldwin, No. 179,- 
534." 

This concession^ which concerns the patent already spoken of and 
afterwards issued as No. 456,107, in view of what has been said^ 
amounts to nothing as against the validity of the Reynolds patent. 

The application for the Reynolds patent was filed January 26, 
1887. The patent was flnally granted July 14, 1891. On Decem- 
ber 15, 1885, one Rudolph C. Smith filed an application and on Janu- 
ary 26, 1886, there was issued to him a patent showing a device 
which, as counsel for appellees apparently concède, would hâve been 
an anticipation of the Reynolds patent. But appellees meet the 
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point with the insistence tliat Eeynolds was in fact the prior in- 
venter. An original sketch or free hand pen and ink drawing on pa- 
per was put in évidence by appellees. It is not seriously eontended, 
and this court cannot hold on the évidence hère, that this drawing 
was not made by Reynolds, that it was not made in September, 
1884, and that it was not an original conception, so far as Reynolds 
was then advised. Appellants say that such drawing shows the 
invention of another patent, applied for by Eeynolds in January, 1885, 
wherein the two cables pass from the car down to the puUeys as 
hereinbefore described, thence up the sides of the shaft and over 
the upper pulleys and down to weights pendent at their ends. This 
latter device plainly apnears in the sketch, and as the principal sub- 
ject-matter thereof; but lines are also indicated from each of the 
upper pulleys to opposite points of attachment in the roof of the 
car. Thèse lines show unmistakably the conception of the patent 
in suit, though it is obvions that at the time of making the sketch 
Reynolds regarded the plan of the pendent weights as préférable 
to that of fastening the upper ends of the cables to the car. But 
in Pebruary, 1885, he reduced the invention of the patent in suit 
to practice by detaching the weights from the ends of the cables— 
in the case of an elevator in a building in Chicago equipped with his 
pendent-weight device — and fastening the ends to the top of the 
car. Appellants contend that the sketch of September, 1884, does 
not show the concention of the device in suit. We think, as did the 
trial judge, that it does, beyond reasonable question. This original 
sketch and the proof concerning it being in the case, it became 
necessary for appellants to prove that the invention by Smith was 
prior to September, 1884. They attempted to prove by the recol- 
lection of witnesses that Smith had sketched the device in question 
in 1881. Rebutting testimony was introduced by appellees. From 
ail the testimony on the subject, it is plausibly eontended that what 
Smith then sketched was a différent device forming the subject- 
matter of an application for a différent patent. If the sketch then 
made by Smith did show the conception of the Reynolds invention, 
such sketch was not preserved, nor was there any réduction to prac- 
tice by Smith. If the idea of the invention were présent in Smith's 
mind in 1881, he apparently regarded it as of no practical value. 
It was not for him to place an embargo on invention by conceiving 
and merely retaining the idea without taking steps to put it in prac- 
tice, or secure a patent. 

In December, 1884, Reynolds and Smith, who were intimate ac- 
quaintances, met, and conversed with each other. In the course 
of their conversation they talked of the invention sketched by Reyn- 
olds in September. Reynolds, as he testifles, then made a pen cil 
drawing, showing his plan of the pendent weights. He swears also 
that Smith then made a pencil drawing, showing the cables attached 
to the car. Thèse pencilings by the two were not put in évidence 
or preserved. It may be that Smith conceived the invention prior 
to this talk. It is possible, however, that he conceived it during the 
talk, and from what was then disclosed to him by Reynolds himself. 
But Reynolds evidently received at that conversation, and, for a time 
v.76F.no.6— 50 
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at least, retained, the impression that Smith had anticipated him 
in the plan of attaching the upper ends of the cables to the car. Ad- 
missions, subséquent to this conversation, express or implied, by 
Eeynolds, are urged in aid of the showing that Smith was the prior 
inventor. But thèse admissions were evidently based on the con- 
versation of December, 1884, and the impression already referred to 
then made on Reynolds. They cannot raise any estoppel as against 
thèse appellées and in favor of thèse appellants; nor do they hâve 
any efflciency as proof against the sketch of September, 1884. That 
mémorial of the Reynolds invention, with the testimony concerning 
it, is substantially unassailed. The showing of the record would 
not justify a pronouncement from this court that the trial judge 
ought to hâve declared the priority of Smith's invention as a ground 
for invalidating the Reynolds patent. 

Assuming the validity of this patent, it is not contended that ap- 
pellants do not infringe. The three claims of the patent No. 328,- 
614, together with the two claims of patent No. 456,122, ail concern 
portions of the equipment of a hydraulic elevator. The assign- 
ments of error are three in number, and are set forth in the statement 
which précèdes this opinion. The flrst assignment is not distributive 
or severable as between the flve claims. The proposition to which 
appellants commit themselves is that their construction is not an 
infringement of any one of the flve claims. This court cannt>t sus- 
tain the assignment in form and effect as made without declaring 
that no one of the claims is infringed. So, also, as to the second as- 
signment. The proposition therein put forward by appellants is 
that neither of the patents is valid. This court cannot sustain this 
assignment without holding that both are invalid. But two of the 
claims were infringed, and one of the patents, namely, that numbered 
456,122, is valid. Assuming that the two assignments of error meet 
the technical rules of this court, — a matter not hère decided, since 
a court of error may^ of its own motion, reverse for an error not 
assigned, — this court must necessarily overrule said assignments, 
The situation hère is plain enough without élaboration. It has been 
law time ont of mind that a demurrer to an entire déclaration must 
be overruled if there be one good count. Such demurrer asserts that 
no cause of action is shown. It therefore raises no further question 
if one count be good. The argument in such case may properly 
cover ail the counts, but the ruling is complète with the détermina- 
tion that one count is good. 

Since this court may reverse for an error not assigned, and in 
view of misunderstandings as to the scope and effect of this appeal, 
the validity and alleged infringement of the three claims of patent 
No. 328,614 hâve been considered. Claims 2 and 4 are in words fol- 
io wing: 

"(2) The combinatlon, with a hydraulic cyllnder and piston and a change 
or reverslng valve for controlling the flow of water to and from the cylinder, 
of an air-escape pipe leading from the top of the cylinder to the valve-casing, 
and controUed by said change or reverslng valve, substantially as and for the 
purpose hère described." 

"(4) The combinatlon, with the horizontal cylinder, A, its piston, plston-rod, 
an'l cross-head, of two sets of sheaves, B, B', the change or reverslng valve 
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whereby the flow of water to and from the cylinder is controUed, and the 
water-passage, H3, leading from said valve to the bottom of the cylinder 
at the rear end thereof, -whereby the discharge of any foreign matter from 
the cylinder wlU be facilltated, substantlally as and for the purpose hereln 
described." 

Eeading thèse daims in connection witli the drawings and spéci- 
fication, the matter to be noted as bearing upon the infringement 
in dispute is the provision whereby, at each backward full stroke 
of the piston, the accumulated air is expelled from the cylinder 
through one opening or passageway and the water by another, thèse 
two passageways uniting, after they hâve ceased to be intégral with 
the interior space of the cylinder, and thence constituting a common 
passageway to a common exit on an élévation with the uppermost 
surface of the cylinder. "The flow of water" spoken of in claim 
2, and means therefor, namely, the large pipe from the bottom of the 
cylinder, or some other separate means for "the flow of water," must 
be thought of in order that the air-escape pipe can be an air exit 
as contrasted with the water exit By fair implication from the 
terms of the claim, the change or reversing valve controls a flow of 
water which leaves the cylinder at one point, and also a flow of air 
which leaves the cylinder at another point. Claim 4 contains factors 
other than and in addition to factors shown in claim 2. The em- 
phatic feature is the large pipe or water passage, H3. This exit 
from the cylinder is a water exit connectée! at the lowest plane of 
the cylinder, so that the water flow may carry with it hard substances 
which might otherwise remain in the cylinder, and interrupt the 
free movement of the piston. But it is described as a water-passage, 
not an air exit, or an exit for water and air; and in the invention 
of this patent described in the spécification a passage intended for 
air and a passage for water, the two passages being separate and 
distinct from each other where they leave the cylinder, is a feature. 
The "cylinder, A," and "the change or reversing valve," constructed 
"substantlally as and for the purpose herein described," are a cylin- 
der with a hole in or near the upper surface, through which the ac- 
cumulated air escapes at each backward stroke of the piston, and 
a valve with a hole in the upper casing, or some other means of in- 
gress, whereby the air from the cylinder enters. A closed passage 
from one hole to the other, or from the hole in the cylinder to the 
interior of the valve-casing, is shown as part of the invention, and iï 
necessary to make the combination operative as intended. The air- 
escape pipe, or some means other than the water passage H3, for the 
escape of air, must be assumed in view of the spécification and draw- 
ings, in order that the passage, H3, may be in fact what it is called, 
and evidently intended to be, a water passage, and not the common 
and sole passage for water and air. In the construction of appellants 
the water is expelled from the cylinder through an opening along 
the lowest portion of its rear end into a compartment the lower in- 
ternai level of which is not above the lowest portion of the cylinder. 
It is thence carried upward to the highest élévation of the cylinder, 
where it is joined by the air driven into the same compartment by the 
same movement of the piston through a hole or passageway in the 
end and near or adjoining the extrême upper surface of the cylinder, 
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such water and air thus driven through thèse two exits being from 
tlieir place of junction as indicated carried together and expelled 
through the main change valve. The air is forced ont of the cylin- 
der at one place of exit, the water mainly at another, at each back- 
ward stroke of the piston; and the air exit opens into the water 
passage, so that the two éléments flnally pass eut at a common place 
of exit through the main change valve, and on an élévation with the 
upper surface of the cjlinder. It may be added that the water exit 
from the cylinder is apparently so constructed that the outward 
flow or wash through said exit may carry with it deposits of foreign 
matter on or near the bottom of the cylinder. We do not under- 
stand from the record that either of the combinations set forth in 
thèse claims, as read in connection with the drawings and spécifica- 
tion, was contained in the prior art. Thèse two claims were held 
valid, and the infringement declared, as well by Judge Blodgett, who 
was so sure upon both points that he granted a preliminary injunc- 
tion, as by the learned circuit judge from whose decree this appeal 
was taken. Apart from niceties of construction, and in view of the 
invention as shown and described in the patent, it does not seem ap- 
propriate, on the state of this ifecord, to reverse the ruling of the 
circuit court on either of thèse claims. 

Following are the words of claim 6: 

"The combination, with the cylinder and piston of a hydraulic elevator 
and a passage for liquid to and from the cylinder of a shut-off or safety 
valve arranged in said liquid passage, an unbalanced piston for holding said 
valve normally open, and appliances through whlch said valve is moved 
automatlcally against the pressure of water on said piston to close the valve 
as the main piston approaches the end of its movement, substantially as 
herein described." 

As shown by the drawings and spécification of this patent, the 
secondary or limit stop valve called in the claim the "shut-ofl or 
safety valve" is placed in the water passage between the main or 
change valve and the cylinder. Through this passage the water is 
driven to the cylinder from the main valve, and from the cylinder to 
the main valve. In or across this passage is the safety valve. Its 
purpose is to stop, when the car is at the top or bottom of the shaft, 
the flow of water, whether it be coming in towards the cylinder or 
going ont from the cylinder. It is, in opération and effect, a single 
valve, and its action "against the pressure" of the water, or in return- 
ing to its normal position by means of the unbalanced piston, is the 
same whether the flow be towards or from the cylinder. The un- 
balanced piston, together with leakage holes through the disks 
which form the valve, is the means whereby the flow of water to or 
from the cylinder is gradually stopped and started in the reverse 
direction through the passage, H3, when the car is at the bottom or 
top of the shaft. A passage for liquid to and from the cylinder 
wherein is arranged a shut-off or safety valve held normally open 
by the expédient of an unbalanced piston, substantially as shown in 
the drawings and described in the spécification, is the important fac- 
tor in this claim. When a hydraulic cylinder is constructed so 
that there is one water passage for the flow towards such cylinder 
and another for the outward flow, a safety valve in either to stop the 
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flow was in the prior art. The idea of the patent in suit, so far 
as concerned the matter of claim 6, was a single water passage for 
the flow to and from the cylinder, and in that passage a single valve 
to stop the flow in either direction when the car was about to pass 
the proper limit at the top of the shaft in going up or at the bottom 
in going down. Apart from anything in the prior art, this would 
seem to be the sensé of the claim in view of its terms and of the 
drawings and spécification. In the construction of appellants there 
is no passage for water to and from the cylinder which contains any 
shut-ofE or safety valve. In that construction there are two valves, 
operated by a common stem; or a double valve, one part of which 
closes a passage for the exit of water from the cylinder while the 
other part is adapted to close another passage for the flow to the 
cylinder. While the flow through the inlet passage is'stopped by 
one of thèse valves, the outlet passage is unobstrueted. The inlet 
passage is closed by the valve appropriate to it when the car is 
at the top of the well, the other valve being meantime withdrawn, 
so that, so far as that valve is concerned, the outlet passage is en- 
tirely open. The reverse of this occurs when the car is at the bot- 
tom of the well. Neither an unbalanced piston nor any instrumen- 
tality other than the main change valve is needed or used to start the 
flow of water to the cylinder when the car is at the bottom, or from 
it when the car is at the top. In this construction the safety or 
shut-ofl valves are not in the water passage from the main valve to 
the cylinder. In this construction, as already said, there is no 
passage for the flow of water to and from the cylinder in which 
is arranged a safety or shut-ofî valve. Nor is there apparently any- 
thing answering to the leakage holes which seem to be functional 
in the shut-ofE or siafety valve as shown in the patent in suit; nor 
is there apparently anything which bas a function équivalent to 
that of the unbalanced piston as described in the patent in suit. 
Thèse latter suggestions seem not inappropriate in connection with 
the important point of distinction, namely, that appellants hâve not 
arranged a shut-off or safety valve in a passage through which the 
water flows in both directions between the main valve and the cyl- 
inder. Construing claim 6 with référence to the invention described, 
the construction of appellants, so far as concerns that claim, would 
not appear to be within the monopoly of the patent in question. 

The third error alleged by appellants concerns the title of appel- 
les to the patent numbered 328,614. The title cornes to them by 
divers assignments. Copies of the record in the patent office of 
STich assignments were put in évidence, and no other proof of the 
original instruments or the signatures thereto was made. It is the 
want of such additional proof, rather than the incompetency, for 
any purpose, of the copies from the record in the patent ofiSce, which 
appellants insist on. Section 4898 of the Revised Statutes of the 
United States is in words following: 

"Sec. 4898. Every patent or any Interest thereln shall be assignable in law, 
by an instrument in writing; and tlie patentée or his assigns or légal rep- 
résentatives may, in like manner, grant and convey an exclusive right under 
his patent to the whole or any specifled imrt of the United States. An as- 
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slgnment, grant, or conveyance shall be void as against any subséquent 
purchaser or mortgagee for a valuable considération, without notice, unless It Is 
rèoorûed In the patent office wlthln three months from tbe date thereof." 

Section 892 is in words foUowing: 

"S«c. 892. Written or prlnted copies of any records, books, papers, or draw- 
Ings belonging to the patent office, and of letters patent authenticated by the 
seal and certlfled by the commissloner or actlng commissioner thereof, shall 
be évidence in ail cases wherein the originals could be évidence; and any 
person maklng application therefor, and paying the fee required by law, shall 
hâve certlfled copies thereof." 

Section 4898 does not require that any instrument in the chain 
of title to a patent shall be recorded, but ail such assignments may 
be recorded. The sensé — the essential signiflcance and intent — of 
this section is that the record or officiai copy of any assignment shall 
give to any person interested the prima facie assurance that an 
original assignment was made in terms as shown in the record, that 
such instrument was subscribed as shown, that it was delivered, 
that the signature thereto is the genuine signature of the assigner, 
and that such assigner had an assignable interest according to the 
purport of the instrument. Thèse are the inferences — the prima 
facie inferences — which any person interested is authorized and au- 
thorized by law (that is to say, by the section itself) to draw. The 
laws of thought are not suspended when the inquiry arises in a court 
of justice. The selfsame inferences spring up prima facie when a 
litigant in a patent case, being called on to prove that A. assigned 
to B., produces a writing, purporting to show on its face an assign- 
ment from A. to B., which is proven to be a copy of a record in the 
patent office. The record of assignments in the patent office is a 
record "belonging to the patent office," within the literal terms of 
section 892. But, in the absence of that section, and on the gênerai 
principles of évidence, a paper purporting to be a copy of a record 
in the patent office could be proven to be such copy by the sworn 
testimony of the person who made it, or of a person who had com- 
pared it with the original record in the patent office. The yiew hère 
stated as to the prima facie probative force of a copy from the record 
of an assignment in the patent office has been substantially taken in 
many reported décisions. Brooks v. Jenkins, 3 McLean, 432, Fed. 
Cas. No. 1,953; Parker v. Haworth, 4 McLean, 370, Fed. Cas. No. 10,- 
738; Lee v. Blandy, 1 Bond, 361, Fed. Cas. No. 8,182; Dederick v. 
Agricultural Oo., 26 Fed. 763 ; National Folding Box & Paper Co. v. 
American Paper Pail & Box Co., 55 Fed. 488. The same theory as 
to the probative force of records made by authority of law in the 
case of aliénations of other property is recognized with more or less 
definiteness in the following cases: Sudlow v. Warshing, 108 N. 
Y. 322, 15 N. E. 532; Chamberlain v. Bradiey, 101 Mass. 188; Ward 
V. Fuller, 15 Pick. 185; Lane v. Bommelmann, 17 111. 95; Seelev v. 
Wells, 53 111. 120; People v. Lee, 112 111. 113; Railway Co. v. Trayes", 17 
m. App. 136; Sampson v. Noble, 14 La. Ann. 347; Évanston v. Guun, 
99 U. S. 660; Navigation Co. v. Amsden, 25 111. App. 307. 

Said the sapreme court of Massachusetts, speaking of the pro- 
bative force of a copy of a deed from the public registry of deeds, in 
Chamberlain v. Bradiey, supra: 
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"Between natural persons, the production of a copy Is évidence of thc ex- 
écution of the deed by tie person whose deed it purports to be, of its delivery, 
of Its due acknowledgment; and, in the absence of other évidence, of the 
seisin of the grantor. This involves the presumption or inference of fact 
(1) that the seal was the seal of the grantor; (2) that It was afflxed by Mm, 
or by his authority; (3) that he signed hls name, or authorized it to be signed 
by him or in his présence; (4) that It was the grantor vyho made the ac- 
knovyledgment; (5) that the certificate of the magistrats Is genuine; and 
(6) that the grantor was seised of the land which the deed purports to con- 
vey." 

It is not hère meant that a plaintiff in ejectment could make out 
a prima facie case by putting in évidence a copy from the record 
of the last deed in his chain of title. The presumption that the 
assignor of a patent, for instance, was vested with the interest as- 
signed on the face of the instrument, or that the grantor in a land 
conveyance was seised of the estate transferred on the face of the 
deed, in the absence of other proof tracing prima facie the title of 
such assignor to the original source, or to a source which was com- 
mon to the contending litigants, would doubtless be sufQciently 
rebutted in the case of a patent by the adverse user, in the case of 
land by the adverse possession. 

In Navigation Co. v. Amsden, 25 111. App. 307, and in Sampson v. 
Noble, 14 La. Ann. 347, records in the coUector's ofiBce were used as 
Drima facie proof to show the ownership of a vessel. In a case wherp 
the litigant against whom the copy is oiîered was himself the as- 
signée in the assignment to be proved, and may, for that reason, be 
assumed to hâve the custody of the original, an objection that no 
notice was given to him to produce the original will be good, but such 
objection must specify the want of notice as its ground. On the 
other hand, if a litigant should ofler a copy from the patent oflBce to 
prove an assignment wherein he himself is assignée, and presumptive- 
ly in possession of the original, an objection speciflcally on the ground 
that he should produce, or show the loss of, or account for, the orig- 
inal, would likewise be good. Draper v. Hatfleld, 124 Mass. 53; 
Stockwell V. Siloway, 105 Mass. 517; Samuels v. Borrowscale, 104 
Mass. 207; Blanchard v. Young, 11 Oush. 345; Palmer v. Stevens, 11 
Cush. 147; McNichols v. Wilson, 42 lowa, 385. The record in the 
case at bar shows the following note of the objection made when the 
copy from the patent office of the flrst in the chain of assignments 
was introduced in évidence before the commissioner: 

"Counsel for défendants objecta to the introduction of the said paper as an 
exhlblt for Its admission in évidence, on the ground that the original of which 
It is certified to be a copy, so far as the purposes of the suits which défend- 
ants' counsel represents, Is immaterlal, indefinite, Incompétent, and not 
proven." 

This objection, in terms, is that the record in the patent office 
is "immaterial, indefinite, incompétent, and not proven." "The orig- 
inal of which" the paper put in évidence was "certified to be a 
copy" is the record in the patent office, not the original writing of 
assignment. The meaning of the objection is that the record in the 
patent office is "immaterial," etc. This objection was repeated, or 
rather referred to, in connection with each succeeding assignment 
in the chain of title as the copy from the patent office was put in 
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évidence. There was no call for any original writing of assign- 
ment, nor was any objection made on the ground that any original 
writing of assignment was not produced, or its loss accounted for. 
The matter was not brought in any way to the attention of the 
circuit judge, nor is it asserted as error that any copy from the pat- 
ent office was admitted over the objection that the original writing 
was not produced, or its loss accounted for. The only question pre- 
sented by the record is the prima facie probative force of the patent 
office record of an assignment. In City of New York v. American Cable 
Ry. Co., 9 C. C. A. 336, 60 Fed. 1016, the fédéral court of appeals at 
New York, following an obiter dictum by the fédéral court of appeals 
at Boston in Pâme v. Trask, 5 C. C. A. 497, 56 Fed. 233, decided that 
under the sections above quoted from the Revised Statutes of the 
United States a certified copy from the records in the patent office 
would not prima facie prove the assignment without a further show- 
ing as to the exécution of the original instrument. It is argued by 
the learned writer of the opinion that the statute does not require 
an assignment to be recorded, that the original is not left in the 
custody of the patent office, and that no certificate of acknowledg- 
ment or proof of exécution is required by the statute to be made 
in connection with such instrument. But the line of reasoning 
upon which the courts hâve developed the raie already stated does 
not involve any one of the conditions named. The statute makes it 
the duty of the commissioner of patents to record assignments (mean- 
ing assignments that are genuine). He has no authority to record 
a spurious instrument. A spurious assignment recorded in the pat- 
ent office would not be in law a record of that office. The record of 
an assignment is, in law, tantamount to a flnding or certificate by the 
commissioner that the original is genuine. It matters not that the 
commissioner may act on the mère assumption that whatever paper 
of this kind is presented for record is genuine. He is a public offlcer, 
charged by law with the duty of recording only such as are genuine. 
The law attaches to his act in making the record the prima facie pre- 
sumption that the instrument copied upon his record book is enti- 
tled to record; that is to say, is genuine. The argument that a 
spurious assignment may be mistakenly put upon the record might be 
urged against the policy of the statute, but not against the obvions 
sensé of it. Such an argument might also be urged against the 
ordinary statutes for recording deeds, for it would be no more diffi- 
cult to secure the recording of an instrument with a spurious certifi- 
cate of acknowledgment than an instrument with no acknowledg- 
ment at ail, but with a spurious signature. Ail such enactments 
proceed upon the assumed integrity of men on the average, as civil 
institutions in gênerai in this country assume a fair degree of integ- 
rity and intelligence in the average man. This court cannot accède to 
the view announced in City of New York v. American Cable Ry, Co., 
supra. The rule, as understood and acted upon prier to that décision, 
is considered by this court to be law. For 52 years (Brooks v. Jen- 
kins, supra, was decided in 1844) that rule has prevailed. As poînt- 
ed ont by Judge Coxe in National Folding Box & Paper Co. v. Ameri- 
can Paper Pail & Box Co., supra, a holding that the patent-office 
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record of an assîgnment shall hâve no force as prima facie proof of 
the original writing would often entail great and useless expense, if 
net an entire defeat of the rights of the complainant in a patent case. 
A spurious or counterfeit assignment put of record in the patent 
oflSce would be easily and certainly detected by any person inter- 
ested in the inquiry, especially in the case of any patent of real 
value. The possible gain from such a rascality would not be worth 
the risk. The complainant in a patent suit is ordinarily making 
actual use of the patent. What may be called his possession of the 
patent property is usually open and notorious. It is no hardship 
upon an infringer who, claiming no right in himself, proposes to dis- 
pute the showing of the patent office on the matter of title, to require 
from him such proof as may at least raise a fair presumption that 
the original of some assignment shown of record in the chain of title 
is spurious. 

In accordance with the prevailing opinion of the judges on this 
hearing, the adjudication appealed from is afflrmed in ail respects 
except as to the sixth claim of patent No. 328,614, and as to that 
claim the decree is reversed, with the direction that the order of 
référence be to that extent vacated, and the bill to that extent dis- 
missed for want of equity; and the cause is remanded to the circuit 
court 

BUNN, District Judge. In my view, the question whether or 
not the decree appealed from be interlocutory or final is not neces- 
sarily involved. I therefore express no opinion on that point. In 
other respects I concur in the f oregoing opinion and in the conclusion 
above announced. 

WOODS, Circuit Judge (dissenting). There is manifestly no prés- 
ent necessity for considering whether the decree appealed from is 
final or interlocutory, but that it is interlocutory only has been de- 
termined too often to admit of further question. Barnard v. Gib- 
son, 7 How. 650; Humiston v. Stainthorp, 2 Wall. 106; Iron Co. v. 
Martin, 132 U. S. 91, 10 Sup. Ct. 32; McGourkey v. Railway Co., 146 
U. S. 536, 13 Sup. et. 170; Latta v. Kilbourn, 150 U. S. 524, 14 Sup. 
Ct. 201; David Bradley Manuf'g Co. v. Eagle Manuf'g Co., 6 C. C. 
A. 661, 57 Fed. 980, and 18 U. S. App. 349; Dudley E. Jones Co. v. 
Munger Improved Cotton Mach. Manuf'g Co., 1 C. C. A. 668, 50 
Fed. 785, and 2 U. S. App, 188; Richmond v. Atwood, 2 C. C. A. 596, 
52 Fed. 10, and 5 U. S. App. 151; Marden v. Mahufacturing Co., 15 
C. C. A, 26, 67 Fed. 809, and 33 U. S. App. 123; Bissell Carpet-Sweep- 
er Co. V. Qoshen Sweeper Co., 19 C. C. A. 25, 72 Fed. 545 ; Lockwood 
V. Wickes, 75 Fed. 118; Brush Electric Co. v. Western Electric Co. 
(this court, Oct. 5, 1896) 76 Fed. 761; Raymond v. Baking Powder Co. 
(this court, Oct. 12. 1896), 76 Fed. 465. 

What shall be the effect of the afflrmance or reversai of an inter- 
locutory order can properly be considered when the question arisea 
out of subséquent action of the court, of which an instance is found 
in the case of Bissell Carpet-Sweeper Co. v. Goshen Sweeper Co., 
supra, where, after affirmance by the court of appeals, the circuit 
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court, ■withoùt proof or suggestion of any change in tlie situation 
after the decree was entered or after it was affirmed, modifled the 
injunction in material respects, and on a second appeal it was held 
that the modification ought not to bave been made. That, I thinb, 
is the extent of the ruling, though there are dicta in the opinion to 
the effect that, after the affirmance, the circuit court had no power 
to alter the decree, which, when appealed from, was conceded to be 
only interlocutory, I agrée with the writer of the principal opinion 
in this case that "there is no nower in the court of appeals whereby 
its aJBSrmance, or approval on review, of a decree of the circuit court, 
can give a finality to that decree which it did not hâve when entered 
of record in the circuit court." In the case of Andrews v. Pipe 
Works, 24 U. S. App. 81, 10 C. C. A. 60, 68, and 61 Fed. 782, 790, this 
court, in an opinion concurred in by Justice Harlan, said : 

"Notwlthstanding tlie rule In respect to final judgments, that on a mandate 
from the suprême court afflrming a decree the circuit court must exécute its 
decree as afflrmed (Durant v. Essex Co., 101 U. S. 655), It bas beén decided 
that the afflrmance of an Interlocutory order of injunction does not opéra te 
to deprive the circuit court of its inhérent power to suspend the injunction 
whenever the ends of justice call for the exercise of such power (United States 
Electric Lightlng Ce. v. Edison Electric Llght Co., 11 U. S. App. 600, S C. 
O. A. 200, and 59 Fed. 501); and by the same principle, we think, a déci- 
sion on appeal reversing or modifying such an order should be deemed con- 
clusive only in respect to the particular order reviewed, and in the further 
progress and upon final hearlng of the case in the circuit court the opinion 
and ruling on the appeal should be regarded as advisory only,— more or less 
controUing, aceording to the cireumstances. In this case the circuit court 
looked upon the mortgage of the appellants as a nuUity. For the reasons 
given in the opinion, this court reached the opposite conclusion; but if, in- 
stead of the positive conviction declared, we had entertained grave doubt 
upon the point on which the question tumed, it would hâve been our duty 
to rule just as we did, because an injunction before final hearing should be 
allowed only when the right to it is clear. Standard Blevator Co. v. Crâne 
Elevator Co., 9 U. S. App. 556, 6 C. C. A. 100, and 56 Fed. 718. It is plain. 
therefore, that our décision did not învolve, and should not be regarded as, a 
technlcal and final adjudication, for the purposes of the case, of the points 
which we considered in reachlng our conclusion that the order of the circuit 
court was wrong, or of the questions propounded in the pétition for a re- 
hearing." 

While in that case the order appealed from was only a temporary 
one, the décision suggests what it seems to me must become the prac- 
tice in respect to interlocutory injunctions or orders which resuit 
from a hearing on the merits. Indeed, that is the scope of the dé- 
cision in United States Electric Lighting Oo. v. Edison Electric Light 
Co., supra. Such orders, being interlocutory, if not appealed from, 
it is certain, remain subject to modification or revocation; and, if 
appealed from and affirmed, it must still be true, from their very na- 
ture, that they remain interlocutory, and, technically speaking, not 
beyond the power of modification by the circuit court until made 
final by a further order or decree. But, as a matter of practice, the 
right of the circuit courts to make such modifications, without new 
proofs showing the necessity or propriety of so doing, on grounds 
not presented and considered on the appeal, ordinarily will not be 
recognized, and on a second appeal the original order as afSrmed, 
if modified or set aside after alHrmance, will be summarily reinstated, 
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Tinless the court of appeals shall choose to reconsider the merits, a& 
unquestionably it would hâve the power to do. On the other hand, 
if an interlocutory order is reversed because upon the face of the 
bill or upon the proofs the suit cannot be maintained for want of eq- 
uity, the mandate, as in Eichmond v. Atwood, and in Dudley E. 
Jones Co. v. Munger Improved Ootton Mach. Manuf'g Co., supra, may 
be that the order for an accounting be set aside, and that the bill be 
dismissed ; but it was not decided in those cases, and does not follow, 
that the circuit court, notwithstanding such a mandate, may not, 
upon request, permit an amendment of the bill, if that be necessary 
and possible; or, upon proper showing, allow the introduction of new 
or additional évidence. Ail this seems to me to be the logical outcome 
of the législation whereby congress has authorized appeals from inter- 
locutory orders; and, instead of involving an "impossible and absurd 
resuit," the practice, under limitations always within the discrétion 
of the courts, will prove in the highest degree salutary, because in 
every suit, so long as it remains pending, it will be possible, in the 
light of later décisions of other courts, and especially of the suprême 
court, or of further investigation by the same court, to correct any 
error of law which may hâve intervened, and likewise to give the 
parties the beneflt of the discovery of new évidence, without formai 
proceedings to review or to cpen the decree for that purpose. The 
practice suggested involves no undue prolongation or increase of lit- 
igation, to the injury of the public. 

It is said that "this court has no power to review its own adjudica- 
tions," but, while true in respect to adjudications upon appeals from 
final decrees or judgments, except upon pétitions for rehearing, the 
proposition is not, and cannot reasonably be deemed, applicable to 
décisions upon appeals from interlocutory orders. The same is tnie 
of the proposition, taken from the opinion in the case of the Bissell 
Oarpet-Sweeper Co., that "the judicial function of considering involves 
the function of determining." That is unquestionable, but it does 
not follow, under a statute authorizing the review of interlocutory 
orders, pending further proceedings in the court below, that in such 
cases "the décision of an appellate court is final." The détermina- 
tion of a final matter is final, but a décision upon an interlocutory 
matter ex vi termini must be interlocutory. 

Coming to the merits of the appeal, the third spécification of error 
présents the question whether the complainauts had proved title 
to patent No. 328,614. The proof made consisted in certifled copies 
of the record in the patent office of assignments purporting to hâve 
been made by Eeynolds, the patentée, to the Crâne Bros. Manufac- 
turing Company, and by that company to the Crâne Elevator Com- 
pany, and by the last-named company to James H. Raymond, trus- 
tée. For the purpose of showing that the alleged assignments had 
been recorded in the patent office, as provided in section 4898 of the 
Revised Statutes, the copies were admissible in évidence, over the 
objection of incompétence and irrelevancy; but that they constituted 
no proof of the exécution or genuineness of the original instruments 
eeems clear both on principle and authority. It has been so declared 
in well-considered cases by the courts of appeals in both the First 



796 76 FEDERAL EBPORTBR. 

and Second circuits (Paine v. Trask, 5 C. C. A. 497, 56 Fed. 233, and 
5 V. S, App. 283; City of New York v, American Gable Ey. Co., 9 C. 
C. A. 336, 60 Fed. 1016); and, even if those décisions were doubtfui, 
this court ought not now to assert a différent rule. But it is to be 
obseired in this instance that the assignments of which copies were 
put in évidence were in the possession of the complainants, or their 
trustée; and, that being so, even under the rule in respect to office 
copies of conveyances of real estate under the registry laws, the 
production of the originals, or an excuse for the failure, was neces- 
sary. As the rule is stated in Ward v. Fuller, 15 Pick. 185, 187, 
cited in Chamberlain v. Bradley, 101 Mass. 188: "Where the party 
relying upon a deed of conveyance is the grantee, or person who is 
entitled to the possession of it, he must produce the original, or 
lay a foundation, in the usual manner, for the production of second- 
ary évidence." 

I am of opinion that daim 2 of patent No. 328,614 shows no inven- 
tion. An exactly similar construction, it is admitted, existed in 
the prier art, and if it be true, as said, that the prior device "was 
at once an air and water pipe," it was no less an anticipation. It 
is not shown that air and water both do not pass off through this 
pipe. They certainly would but for the présence of the bottom con- 
nection, covered by claim 4 ; and the f act that the escaping water is 
diverted through a new channel does not make of the unchanged 
old device a new invention. 

That claim 4 contains nothing patentable is so évident that coun- 
sel for appellees are constrained to insist that, while claim 2 is for 
the air escape per se, daim 4 is for the combination of the bottom 
discharge and air escape with the reversing valve. The wording of 
the claim admits of no such interprétation. Railroad Co. v. Mellon, 
104 U. S. 112; Day v. Eailway Co., 132 U. S. 98, 102, 10 Sup. Ct. 
11; Wollensak v. Sargent, 151 U. S. 221, 227, 14 Sup. Ct. 291. 

The third daim, — for the stop valve, — if not anticipated by the 
prior art, as I am inclined to think it is, especially by the Curtis 
patent, No. 314,167, is certainly subject to a narrow construction, 
and is not infringed by the valve of the appellants, which is différ- 
ent both in construction and mode of opération. 

In respect to patent No. 456,122, it is agreed that the invention 
is covered by the Smith patent, No. 334,907, and is anticipated there- 
by, unless it has been established that Reynolds was in fact the 
flrst inventer. The burden of proof in that respect was upon the 
appellees, and, unless the proof is clear and convincing, the prior 
patent should prevail. Smith's application was flied December 15, 
1885, and the patent issued January 26, 1886. Reynolds flled his 
application January 26, 1887, and obtained his patent July 14, 1891. 
The évidence is not only not conclusive that Reynolds was the 
flrst inventer, but, as I view it, preponderates in favor of Smith's 
priority. Reynolds' own testimony on the point, together with that 
of Smith, is the most direct and satisfactory. As witnesses they 
were both inclined to favor the appellees, and whatever there is in 
their testimony favorable to the appellants should be given full 
credence. They agrée that in December, 1884, Reynolds made a 
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statement to Smith of his invention for wliich patent No. 317,202, 
in wliieh one end of tlie cables is connected with weigiits, was after- 
M'ards issued, upon an application filed January 5, 1885; and that 
at the same time Smith explained to Reynolds that he had invented 
a similar device, in which both ends of the cables were to be con- 
nected with the car. Smith also told Reynolds, as the latter testi- 
fies, that he had sent drawings of his design to his attomey, and 
wondered that he had heard nothing from the patent office. This 
strongly corroborâtes the testimony of Smith that he had sent such 
drawings to the attorney; but whether he had done so in fact is a 
collatéral and comparatively immaterial question. Smith and Reyn- 
olds, in December, 1884, were under no mistake in respect to what 
each claimed to hâve invented, their de vices being substantially 
alike in respect to levers, and in the fact that the cables of both 
were to run with the cars, but différent in that the cables of Reynolds 
were attached at the upper end to weights, and those of Smith were 
attached at both ends to the car. With this proposition the subsé- 
quent conduct of both Reynolds and Smith is consistent. In the 
belief of both, probably, and certainly in the mind of Reynolds, the 
chief feature of invention in both designs was the double cable at 
tached to the double lever in the car and running with the car, and 
in that view Reynolds feared conflict between them, and obtained 
of Smith a written agreement not to prosecute, without Reynolds' 
consent, an application for a patent upon his design. His own 
application for a patent Reynolds promptly presented, claiming the 
cables with weights, but making no claim for cables attached at both 
ends to the car, nor any suggestion, either in the spécification or 
drawing, that they could be so attached ; and on that application he 
accepted the patent awarded him (No. 317,202), though he Imew. by 
practical experiments made as early as Pebruary or March, 1885, 
that the préférable method was to attach both ends of the cables to 
the car. Had he not been conscious that that mode of construc- 
tion was not his, but was the conception of Smith, it is incredible 
that he would not hâve described and claimed it as his own, either 
by an amendment of his application, after the value of the concep- 
tion had been demonstrated by experiment, or by a new and inde- 
pendent application. On the contrary, through a period of two 
years or «more he made repeated statements, in some instances to 
parties proposing to invest money on the faith thereof, to the effect 
that Smith was the first inventor; and, not until persuaded thereto 
by others interested, did he make the application wherein he claim- 
ed as his own the idea of attaching both ends of the cables to the 
car, and in respect to that application he afterwards made afQdavit 
disavowing his right in that particular. He testifies that that affl- 
da^it contains the language of another, and not his own, but the 
force of that assertion is removed by the further statement and ad- 
mission: "I then believed, and now believe, the statements were 
true." It is not a sufficient or satisfactory explanation of his re- 
peated déclaration, contrary to his testimony, that they were made 
on the faith of what Smith had told him. What he had done and 
when he had done it were facts within his own knowledge; and when, 
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in December, 1884, he was told by Smitb of tbe latter's mode of 
attaching the cables, he knew wbether tbat conception was then new 
to him; and if, in fact, in the September before, he had thought 
it ont, and, as is now asserted, had produced a drawing wherein it was 
illustrated, in connection with weights, he would hâve so asserted 
to Smith at the time, and would net in silence then, and by repeated 
déclarations afterwards, hâve conceded Smith's priority in that par- 
ticular, and certainly would not hâve gone so far as to pay a price 
for an option to buy Smith's patent when issued, and to bargain for 
delay by Smith until he could patent his own conception. The draw- 
ing, which is produced as an illustration of Eeynolds' flrst conception, 




is not the original, but an alleged copy, made after the date of Smith's 
patent. If conceded to be a true copy of a genuine original, it is 
of obscure meaning, and falls far short of showing an attachment 
of the cables to the upper parts of the car; and upon the entire évi- 
dence I am satisfled that, if in September, 1884, Reynolds, as he has 
testified, made a drawing like the alleged copy, there was then in his 
mind no conception beyond what is shown in his patent No. 317,202, 
for which he applied within a few days after his talk with Smith. 
The rule is that a drawing may be the foundation of a claim of 
priority of invention "if it be sufflciently plain to enable those skilled 
in the art to understand it." Loom Co. v. Higgins, 105 U. S. 580, 
594. There is in the drawing in question, as the fac simile in the 
margin demonstrates, no sign of a connection between the end of 
one of the cables and the top of the cart, and, if the lines or scratches 
which are said to indicate such attachment of the ropes to the upper 
end of the car can be said to indicate anything more than other 
meaningless lines apparent in the drawing, they may fairly be said 
to Buggest ropes extending from one of the weights to the car, and 
from one weight to the other, designed rather for the purpose of 
steadying the weights than to indicate that they may be dispensed 
with, and the cables connected directly with the car. If Reynolds, 
when he produced the drawing, intended to illustrate such direct con- 
nection, and so explained to members of his family, there is no évi- 
dence of the facts, unless it can be found in his own uncertain testi- 
mony; and manifestly he is not a witness whose unsupported word, 
however explicit, should prevail against a patent which, in numerous 
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instances and once upon deliberate oath, he bas declared entitled to 
préférence over thé later patent granted to himself . 

The testimony of Smith is clear, and, by reason of his avowed and 
évident friendliness to the appellees, is the more conTincing. Be- 
sides, he is strongly corroborated by Wells, Cartright, and others, 
and by circumstances of which there can be no doubt; and, as it 
seems to me, there can be no other reasonable conclusion, upon the 
entire contention over thèse patents, than that Smith first conceived 
the idea of cables attached at both ends to the car, that he com- 
municated the idea to Reynolds; and that vphen, in February and 
March, 1885, the conception v^as reduced to practice in the shops 
of the Crâne Company, in whose service both Smith and Reynolds 
were then employed, and in the Memory Building, in Chicago, it 
was the idea of Smith, and not of Reynolds, and was so understood 
at the time by Reynolds himself. To that effect is the explicit tes- 
timony of Wells, who gives a detailed and clear account of the facts, 
showing that it was upon his insistence that Smith's idea, illustrated 
by drawings which Smith produced, was put to the practical test. 
That Smith's design was in fact so used the circumstances make 
probable, and the only évidence to the contrary is the testimony of 
Reynolds, discredited by his prior conduct and statements, and by 
his affidavit. 

Stress has been laid upon the décision against Smith in the inter- 
férence with Baldwin, but, aside from the lack of relevancy of that 
matter to the présent issue, it is clear enough that the contest in 
behalf of Smith's patent was purposely allowed to.go by default, — 
Smith himself refusing to testify in support of it, — because his em- 
ployers, who owned the patent, had on the other side an equal or 
greater interest. Besides, if in respect to the matter now in dispute 
Baldwin was prior to Smith, he was also prior to Reynolds. But, 
if Reynolds' priority were conceded, it would be a grave question 
whether the holders of the patent are entitled to relief in equity. 
Their rights, I suppose, are not better than Reynolds' would be if he 
had made no assignment of his title; and, it being clear that he 
entered into an arrangement with Smith, the évident purpose of 
which was to enable each to obtain a patent on similar devices with- 
out an interférence with the other, ought either of them, or the 
assignée of either, to be allowed a standing in equity? I think not. 
In respect to the public, and to the assignées of either, the agree- 
ment which they made was essentîally fraudulent. Letters in évi- 
dence demonatrate that solicitors so understood when prosecuting 
Reynolds' application for a patent; and, but for the fact of the agree- 
ment, and the subséquent manipulation by which a déclaration of 
interférence between Reynolds' application and Smith's patent was 
improperly prevented, it is probable that this litigation would not 
bave occurred. 
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ADAMS et al. v. KINZBR & JONES MANUF'G 00. 

(Circuit Court of Appeals, Thlrd Circuit. December 2, 1896.) 

Patents— MoLDS roR Oasting Tubulah Articles. 

The Adams patent, No. 465,771, for an Improvement in molds for east- 
ing tubular articles, and conslsting in the use of a runner extending through 
the sand Into which the métal is poured, so that it welIs up into the mold 
from below, does not cover the device shown in Flg. 3 of the drawings, 
which Is designed for articles In whlch the pattem is straight, or tapers 
to-wards the lower end, and can be wholly wlthdrawn from the upper end. 
Adams was not the inventor thereof, nor was the invention dlsclosed in 
Fig. 2 of so broad a character as to Include the devlee of Pig. 3. 

Appeal from the Circuit Court of tlie United States for the West- 
ern District of Pennsylvania. 

This was a suit in equity by Stephen Jarvis Adams and S. Jarvis 
Adams & Co. against the Kinzer & Jones Manufacturing Company 
for alleged inf ringement of a patent for an improvement in molds for 
casting tubular articles. The circuit court dismissed the bill on the 
ground of noninf ringement, and the complainants hâve appealed. 

The f ollowing opinion was delivered below, on January 11, 1895, by 

BUFFINGTON, District Judge: On December 31, 1891, letters 
patent No. 465,771, issued to S. J. Adams for an improvement in 
molds for tubular articles, The présent bill is flled by complainants, 
the owners of that patent, against the Kinzer & Jones Manufactur- 
ing Company for-aJleged inf ringement of its single claim, which is as 
follows: 

"A mold for tubular articles, having a matrix, a core enterlng the matrlx from 
above and closing the upper end thereof, a runner extending entirely through the 
mold, and a gâte Connecting the base of the mnner and the base of the matrix, 
thèse parts being contained and supported within a single flask. In combination 
with a level sand bed, supporting the mold, and closing the base of the runner." 

The latter company justify their making and using the alleged in- 
fringing device under letters patent No. 410,285, issued to Jacob 
Kinzer September 3, 1889. The alleged infringing device is in fact 
the one shown by said patent. Being prior in date to Adam's pat- 
ent, Kinzer's forms a complète answer to the bill; but, to avoid the 
effect of this prior patent, Adams avers that he invented the device in 
question prior to Kinzer. The subject-matter of the two patents is 
a device for casting axle boxes and other tubular articles. Prior 
thereto, in casting axle boxes, molten métal was poured through a 
sprue at the top of the matrix. Unless the matrix walls and core 
sides were hard and firm, the pouring of the métal was liable to eut 
them. This made the casting faulty, either by reason of rough sur- 
faces, or by flaws caused by the présence in it of the eut sand. On 
the other hand, in attempting to get a solidity capable of withstand- 
ing this cutting process, the cores and walls were liable to be made 
80 dense as to cause scabs on the castings. So far as axle-box cast- 
ings are concemed, thèse diflficulties, with others that need not be 
set forth, were overcome by the devices shown in the two patents. 
This was done by pouring the molten métal through a runner ex- 
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tending to the bottom of the matrix, and through the entire body of 
the sand, thus causing the métal to well up from below, and without 
any cutting action, when tbe mold was placed in. combination with a 
level, supporting sand bed, which closed the base of the runner. By 
thèse devices, also, two-part flasks were dispensed with in this char- 
acter of castings. But while this method of the métal entering from 
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below was new as applied to axle-box castings, it had been prevîously 
applied to several othei- kinds of castings. Since 1866 it had been 
used in a two-part flask in the castings of bushings and plungers for 
steamboat pumps; since 1885, in guide- point molds; and at least 
since August, 1887, in pipe-bail molds, in which a side runner reached 
three-fourth way to the bottom of the matrix. Kinzer's application 
was flled March 5, 1889, and the patent issued September 3d, follow- 
v.76F.no.6 — 61 
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îng. It showed a pouring runner extending through tlie flask, and 
entering a gâte provided with arms, by means of which, when placed 
on tiie easting floor, the métal entered th.e matrix from below. The 
core was seated in core seats at either end, f ormed in the sand itself, 
and the whole was formed in the single body of sand, by which the 
use of two-part flasks was avoided. Adams' application was âled 
September 30, 1889. Fig. 2 thereof shows what is known as a "Ken- 
tucky axle-box mold." In it a pattem was used which is larger at 
each end than in the middle, and is consequently in two parts, one 
of which is withdrawn from each end. Ring or cup cores, designated 
in the patent as "auxiliary cores," are seated in seats or prints at the 
base of the matrix, and in thèse the principal or central cores are cen- 
tered. Fig. 3 is intended for easting tubnlar articles, where the 
pattern is straight, or tapers towards the lower end. It can theref ore 
be wholly withdrawn from the upper end. The matrix being wholly 
closed at the lower end by the sand of the mold, no auxiliary cores are 
or can be used, and the central core is centered at the base in core 
prints, molded by the prints on the patterns themselvea 

An interférence, which was limited to the device shown by Fig. 
3 of Adams' patent, was granted between Kinzer and Adams, and 
resulted in the final décision by the commissioner that Adams was 
the prior inventer of device No. 2, and Kinzer of No. 3. While 
the commissioner subsequently modified his opinion to the ex- 
tent of rescinding his direction to the primary examiner to erase 
Fig. 3 from Adams' application, yet there was no change or mod- 
ification of the finding that Kinzer was the prier inventor of the 
device shown by Fig. 3 of the Adams application. Irrespective 
of the weight to be given such findings, as noted in Morgan v. Dan- 
iels, 153 U. S. 125, 14 Sup. Ct. 772, and upon a careful, independ- 
ent examination of the testimony bearing on that point, which is 
much fuller than that taken in the patent office, we hâve reached 
the same conclusion which was there arrived at, and are of opinion 
that Adams has not shown that, as to Kinzer, he was the prior in- 
ventor of the device shown in Fig. 3, or, indeed, that he (Adams) 
invented it at any time. The évidence shows that in November, 
1877, Mr. Adams had in opération, in his flrm's foundry, his Ken- 
tucky axle-box mold, which is shown in Fig. 2 of his application. In 
August or September, 1887, pipe balls were being cast in the foundry 
in a mold where the core was seated at the base, in the body of 
the sand. A runner extended down about three-fourths through 
the body of the sand, turned at right angles, and entered the ma- 
trix at the bend of the bail. In December, 1887, one Elliott, the 
molder in charge of this pipe-bail easting, having seen the process 
of pouring the Kentucky axle-box mold, in which the métal en- 
tered at the base of the matrix, conceived the idea of applying the 
same method of pouring to the pipe-bail molds, or, in other words, 
of extending the runner the remaining quarter of the way through 
the entire body of the sand ; cutting the gâte at right angles from 
the runner to the matrix, and placing the flask on a easting floor, 
so the latter would close the gâte. If this constituted invention, 
such invention was not Mr. Adams' work. There is nothing to 
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connect him with the original conception, or its réduction to prac- 
tice, except the fact tliat it was done in tlie foundry of the firm of 
which he was a member, and by one of the flrm's employés. In- 
deed, in the testimony he has not personally claimed it as his own. 
As between Adams and Kinzer, there can be no question that 
Adams has not shown that he was the prior inventer of the device 
shown in Fig. 3. Whether the testimony on the part of the re- 
spondents is sufficient to establish an invention of this device at a 
time earlier than Elliott, we do not deem it necessary to now dé- 
cide. For présent purposes, it is sufficient to say that, so far as 
Mr. Adams is concerned, he has not shown that the device shown 
in Fig. 3 was invented by him at any time; and this, of course, 
is an end of the case, unless the invention disclosed in Fig. 2, of 
which he was confessedly the inventer, was of such a primary char- 
acter as to include the device shown in Fig. 3. We do not regard 
it as of that character. While it may hâve been a step in ad- 
vance in the molder's art, it was not such a stride as made it a 
pioneer. The field was by no means a new one. In the prior art 
was found the guide-point mold, where a runner extended through 
the entire body of the sand, and in combination with this a level 
sand bed, supporting the mold and closing the base of the run- 
ner. In defendant's Exhibit A we hâve a two-part flask in use 
for 25 years before the présent patent issued, in which a runner 
extends through the cope, and reaches the matrix at its base, thus 
allowing the métal to enter from below. In the Eider patent of 
1875 the matrix is formed in one body of sand, and the core is 
centered in the body of the sand itself. However broad this claim 
may seem to be, in view of the prior state of the art; of the find- 
ing by the patent authorities that Mr. Adams was not the prior 
inventor of device No. 3, — a flnding in which we concur, — we are 
of opinion that the claim must not be construed to cover a device 
such as the alleged infringing one, where the core is seated at the 
base of the matrix, in the body of the sand itself, and no separate, 
auxiliary ring or cup cores are employed. Such being our con- 
clusion, we hold the défense of noninfringement is established, and 
the bill should be dismissed. 

ACHESON, Circuit Judge, concurs. 

James I. Kay, for appellants. 

J. Snowden Bell and George H. Christy, for appellee. 

Before DALLAS, Circuit Judge, and BUTLEE and WALES, Dis- 
trict Judges. 

PEE CUEIAM. The unusual delay which has occurred in the 
disposition of this case has not been occasioned by the existence of 
any doubt in the mind of either of us upon any question which it 
présents. The décision now to be announced was reached soon 
after the argument, and it has been supposed that it had been long 
since promulgated. Our attention is now called to the fact that this 



804 76 FEDERAL REPORTER. 

was not done, and we are unwilling tbat the omission should con- 
tinue to await th.e préparation of any statement of the grounds of 
our conclusion. It is sufflcient to say tliat the opinion flled in tlie 
circuit court is quite adéquate, and is concurred in by ail of us. 
Therefore, upon tiiat opinion, the decree is afQrmed. 



EDISON ELECTRIC LIGHT 00. V. KAELBER. 

(Circuit Court, N. D. New York. November 12, 1896.) 

Patents— Infhingembkt—Sdit against Agbkt. 

One K. was sued for infringement, as agent of a nonresident corpora- 
tion. Ttie theory cf the bill was that a contract for tlie installation of an 
electrlc plant within the jurisdîetion had been awarded to such corpora- 
tion, which, if performed according to spécifications, would necessarily in- 
volve infringement. Infringement was explicitly denied, on oath, in the 
answer, and there was no proof that the plant had been installed. The 
experts on either side were equally positive in asserting and denylng that 
the performance of the contract would involve infringement. The only 
proof to connect défendant with the transaction was the statement of a 
witness that the contract "was awarded to" said corporation "through Its 
agent, Mr. K." lldd, that there was no sufïicient proof of infringement, 
and that, in any event, défendant was not shown to be eonnected therewith. 

This was a suit in equity by the Edison Electric Light Company 
against J. George Kaelber for alleged infringement of a patent. 

Frédéric H. Betts and L. F. H. Betts, for complainant. 
Charles A. Brown, for défendant. 

COXE, District Judge. The défendant is sued as agent of the 
Western Electric Company for the infringement of letters patent, 
No. 281,576, granted to Luther Stieringer, July 17, 1883, for an im- 
provement in safety catches for electric light circuits. The défend- 
ant insists at the outset that no infringement is shown. The issue 
of infringement, as madé up by the pleadings, is as follows: The 
bill allèges that the défendant, as agent of the Western Electric 
Company, the said company and the Buffalo Statè Hospital, con- 
federating together, hâve contracted to erect, sell and use an elec- 
tric plant iuTolving the use of the safety catch of the patent, "and 
hâve infringed the said letters patent as aforesaid, and are now 
infringing the same * ♦ * by erecting, selling and using and 
causing to be erected, sold and used as aforesaid * * * the 
improvements covered by said letters patent." The bill allèges 
further that by reason of the said infringement great injury will 
resuit to the complainant and great gains to the défendant. In 
short, the bill charges that the défendant has made a contract 
which involves infringement, that he has actually infringed, is in- 
fringing, and has received great gains and profits by reason there- 
of. AU this on information and belief. The answer, which is on 
oath, contains a positive déniai of the charge of infringement in 
language as clear and explicit as it is possible to employ. What 
is the proof? In September, 1893, the managers of the state hos- 
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pital at Buffalo advertised for bids for the installation of an elec- 
tric plant at that institution pursnant to spécifications which were 
issued to bidders. The complainant and the Western Electric 
Company both competed for the work and on or about the 2d of 
October, 1893, it "was awarded to the Western Electric Company, 
through its agent Mr. Kaelber." Thereupon the complainant 
wrote to the Western Electric Company that the installation of 
the Buffalo plant would infringe a fundamental patent owned by 
it covering the so-called feeder System. The patent had at that 
time been upheld by the courts, but was subsequently overthrown. 
No allusion was made in this letter to the patent now in contro- 
versy. The paragraphs of the Buffalo spécifications, of which it is 
sought to predicate infringement, are as follows: 

"There is to be no woodwork about the switch board. Ail switches shall be 
built upon the board, and not upon separate bases bolted to it. As far as practica- 
ble, ail instruments, terminais, fuse blocks and other apparatus are to be attached 
to the board in the same manner. Cutouts shall be entirely of porcelain and brass 
with porcelain covers. When in cabinets they may hâve mica covers. Ail fuses 
carrj'-ing over ten ampères shall hâve brass terminais stamped with the capacity. 
Rosettes used Vfith mouldings shall be mounted on square porcelain bases and 
shall be fused. AU pendants shall be hung from rosettes. AU canopy cutouts shall 
be of porcelain double poled and fastened to wall or flxture. Ail work shall be 
done in aecordance with the rules and régulations of the Buffalo Board of Fire 
Underwriters." 

The complainant's expert witness testifles, in substance, that it 
would be impossible to perform a contract embodying thèse spéc- 
ifications without infringing the Stieringer patent. The defend- 
ant's expert, on the contrary, expresses an equally positive opin- 
ion that the spécifications can be carried out without infringing 
the patent, and explains how this can be done. He also testifles 
that devices embodying ail the combinations of éléments of the 
claims in controversy "hâve been for sale in the market by,the 
complainant or its licensee without any mark or notice that they 
are manufactured under any patent. This is so to my personal 
knowledge." I do not understand that this proposition is denied. 
The complainant's manager, Mr. Hughes, testifies that there was 
no arrangement between the complainant and Kaelber whereby 
the latter should procure articles from the former to be used at 
the Buffalo Hospital. This is very far from a déniai that the 
particular articles in dispute could be purchased in the open mar- 
ket, and especially so in view of Mr. Hughes's further testimony 
that the complainant sells the Stieringer safety catches in the 
gênerai market "subject to existing contracts." He is asked, "Is 
it possible that, if the patent had been installed, any articles which 
might corne within the description of patent 281,576 are those man- 
ufactured by the General Electric Company?" Answer. "I am 
not prepared to say that it is impossible." There is no évidence 
that a contract was made or that any plant was installed at the 
Buffalo Hospital. In fact the entire case against thè défendant 
rests upon the aforesaid statement of Mr. Hughes that the con- 
tract "was awarded to the Western Electric Company, through 
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its agent Mr. Kaelber." Omit the last flve words and there is ab- 
solutely nothing Connecting Kaelber with the transaction. If tbis 
loose statement is sufflcient to establish agency at ail what was 
the character of the agency? Was he a gênerai agent or was ùe 
a spécial agent only to represent the Western Company before the 
hospital board? For aught that appears he may hâve represent- 
ed the Western Company as Mr. Crowell represented the complain- 
ant, or he may hâve been simply an attorney at law to hand in 
the company's bid and receire the award in case the bid was ac- 
cepted. It is manifest that there can be no well-grounded appré- 
hension of infringement from such an agent. A quia timet action 
will not lie unless there is something to fear. There is not a par- 
tiale of évidence to show that Kaelber ever infringed or threatened 
or agreed to infringe, or assisted any one else to infringe, or that 
he was in a position where he could do, or would be likely to 
do, any of thèse things. It is impossible to inculpate this défend- 
ant except by a séries of guesses which equity will not tolerate. 
Kaelber has said nothing and done nothing blâmable. When the 
hospital board concluded to accept the Western Company's bid 
they communicated the fact to him. This was ail. If, upon such 
proof, a party can be held as a wrongdoer, subjected to an injunc- 
tion and an accounting and cômpelled to pay a bill of costs, few 
will be safe. In any view, the real défendant is the Western 
Electric Company. The real injury, if any, has been inflicted by 
it. Viewed in its most favorable light for the complainant Kael- 
ber's action placed the Western Company in a position where it 
might infringe. The moment the contract was made, assuming that 
it cômpelled infringement, there was reason to fear that company 
but not the défendant. He has made no threat. An injunction 
against him would not hâve stopped the work. To make him pay 
for profits which he has never received would be an injustice. But 
in order to test the question still further let it be assumed that 
the Western Electric Company, and not Kaelber, is the défendant. 
How then does the case stand ? There is an allégation of infringe- 
ment on information and belief and a positive déniai under oath. 
There is no proof of actual infringement. There is proof that a 
contract was awarded the company which if carried ont pursuant 
to the spécifications may involve infringement and may not. There 
is, as before stated, no proof that a contract was actually entered 
into or a plant installed. There is proof that the inf ringing devices 
were sold in the open market by the complainant, or its licensees. 
Non constat, the Western Company may hâve had a quantity of 
thèse on hand when it made the bid. Eemembering that the bur- 
den of proving infringement is upon the complainant, and that 
even in a quia timet suit there must be "well-grounded proof of an 
apprehended intention to violate the patent right," it is thought that 
there is a failure to prove a case against the défendant. 

It would seem that the complainant may hâve overlooked the 
fact that Kaelber is the sole défendant, for in the brief it is argued 
that enough has been shown to indicate that there was a fair prob- 
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ability that the safety oatches of the patent would be installed at 
Buffalo. The brief proceeds: "If the défendant did not actually 
install such apparatus as is described and illustrated in the patent 
in suit, the burden was upon it to hâve proved it." There can be 
no pretense upon this roroof that the burden was upon Kaelber to 
prove this for the reason that the hypothesis upon which the prop- 
osition is founded fails wholly as to him. The Western Electric 
Company is not a party. It evidently declined the invitation of 
the bill to "submit itself to corne within the jurisdiction of this 
court." As to the only défendant who is bef ore the court the com- 
plainant's difliculty is'not with the law, but with the facts. The 
rule of law is plain and simple, but the proof does not bring the 
défendant within the rule. Too much is left to uncertainty and 
spéculation. Should the court decree for the complainant it could 
never rid itself of the painful doubt that it may hâve doue an in- 
justice to an absolutely blameless man. The bill is dismissed. 



DODGB et al. v. POST et al. 

(Circuit Court, 8. D. Ohlo, W. D. October 23, 1896.) 

No. 4,251. 

1. Patents— Pkiob Use— Evidence. 

The défense of prior use must be established beyond a reasonable doubt. 
The proof must be as expllclt and convincing as that required to convict 
a person of crime; and a falr doubt of the rellabllity of the testlmony, or 
an inhérent Improbability In the story told, is sufflcient to dispose of the 
défense. 

2. Samb— Separablb Pullets. 

The Dodge & PhiUlon patent, Np. 260,462, for a separable pulley, In which, 
when the meeting ends of the rim are in contact, the nieeting faces of the 
spolse bar and hub are slightly separated, so that they may be compressed 
by clamp bolts upon the shaft, hdd not anticipated, valid, and inf ringed. 

This was a suit in equity by William Dodge and others against 
Post & Co. and others for infringement of a patent for a separable 
pulley. Final heaxing on the merits. 

L. Hill, for complainants. 

Ghas. M. Peck and Geo. B. Parkinson, for respondents. 

SAGE, District Judge. Patent No. 260,462, for separable pulley, 
on which this suit is based, was granted July 4, 1882, to Dodge & 
Phillion. Only the flrst and third claims are alleged to be in- 
f ringed. They are as follows: 

"(1) A separable pulley, ■whereof, when the meeting ends of the rim are in 
contact, the meeting faces of the spolie bar and hub are slightly sepaj^ted, 
as described, comblned with clamp bolts. G, whereby said hub is clamped 
upon the shaft in the manner set forth." 

"(3) A separable pulley, whereof, when the meeting ends of the rim are in 
contact, the meeting faces of the spoke bar are slightly separated, and clamp 
bolts, G, combined with a separate split thimble interposed between said 
shaft and pulley, substantially as set forth." 
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When the parts of the pulley are united, the rim segments are 
in contact at their meeting ends, while the two sections of the 
divided spoke bars are united at their ends, but separated between 
the rims by an open space, extending from rim to rim. A shaft 
hole is provided in the spoke bars at the center of the pulley, one- 
half in each section; and, when the two parts are placed upon the 
shaft, the clamp bolts (which are near the hub, and on each side 
thereof) are tightened to bind the hub to the shaft. The open 
space between the parts of the spoke prevents any interférence 
with the tightening of the clamp bolts, or the binding eflect of the 
entire inner surface of the thimble or bushing of the hub upon the 
shaft. The spécification states (preliminary to the descriptive part 
thereof) that the pulleys are to be made of wood. This statement 
must be considered as running through the entire spécification 
and claims, saving two stated exceptions: (1) That the construc- 
tion referred to in the first claim is equally applicable to wooden 
and metallic pulleys; and (2) that the wood thimbles referred to 
in the third claim are equally applicable to metallic or wooden 
separable pulleys. There is no statement anywhere that the thim- 
bles or bushings may be made of any substance other than wood; 
and bence the broad statement first above referred to applies to 
them without qualification. For the purpose for which thimbles 
or bushings are employed, métal is not the mechanical équivalent 
of wood, because — First, being a yielding material, wood adapts 
itself to the irregular surface of the shaft, while métal does not; 
second, its adhesive or tractional power, as compared with métal, 
is as from 90 to 100 to 41, according to the kind of wood used, 
hard maple being the best; and, third, it is lighter, cheaper, and 
more convenient to manufacture and handle. It appears from 
the évidence that métal shafting is quite irregular in its contour, 
and the thimble, to make it fit, must be made of compressible ma- 
terial. Complainants hâve never used any material for the thim- 
bles except wood, and the invention of their patent relates to 
wooden thimbles. Bushings of paper, leather, or cloth, wound 
round the shaft, are not the équivalents of the complainants' wood- 
en bushings, nor are bushings of métal, unless the surface of the 
métal be so serrated or roughened as to yield and adjust itself to 
the irregularities of the shaft when under compression. Hence, 
in order to anticipate the third claim, there must be shown an 
anticipating device having its rim segments in contact, a divided 
spoke united at the ends, but separated between the rims of the 
pulley by an open space, and a hub provided with a split bushing 
of wood or its équivalent, and adapted to be clamped to its shaft 
by compression. 

The défendants set up and hâve introduced évidence tending to 
prove 29 instances of prior use. The complainants' testimony and 
exhibits in chief cover 64 printed pages, the défendants' 1350 
pages, and the complainants' in rebuttal 1979 pages; being in ail 
3393 pages, not including patents and illustrations, covering 400 
or 500 pages in addition. This testimony is, in the main, pertinent 
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to the case. It is full of évidence relating to disputed and hotly- 
contested questions of fact, but its great bulk renders it imprac- 
ticable to enter largely into détails, and compels the court to limit 
its opinion almost entirely to statements of gênerai conclusions. 

The défense is want of patentable novelty in claims 1 and 3, 
and tbat they are wLolly void, in view of tbe prior state of the art, 
as exhibited both by prior patents and publications, and by num- 
erous prior public uses and sales, more than two years before the 
date of the application for the patent in suit. Ten patents a-nd 
two publications are set up and introduced in évidence as antici- 
pations. Défendants' expert testifles that wooden pulleys hâve 
been quite common, although pulleys are most frequently made of 
cast iron accurately bored to fit the shaft, and secured to it by 
set screws, put through the hub, and forced against the shaft, so 
as to pinch it with their points. Such pulleys can be shifted 
along the shaft (which must be put up accurately in line), between 
the hangers; but, if they are to be transposed or shifted beyond 
the hanger, the shaft must be disconnected or taken down, so that 
the pulleys may be stripped ofE to make the desired change. It is 
necessary also to disconnect the journal boxes of the hangers. Ac- 
cordingly, journal boxes in two halves hâve been long in use, to 
avoid the necessity of taking down the hangers or stripping oflf the 
boxes. Bushes or linings to save the box from wear are also old. 
There hâve been split pulleys, and it is testified that the idea of 
pulley halves in contact only at the rim, and open elsewhere, so 
that the clamp bolts may draw the hub tightly to the shaft, is 
old; but examination of the patents and publications relied upon 
in support of this contention shows that none of them contajn the 
combination or produce the results of the invention, discovered by 
the complainants' patent. Take, for illustration, the patent of 
Schellkopf (No. 168,925), of 1876, which is referred to by défendants' 
expert as most closely approximating the structure of the patent 
in suit. That shows a wooden pulley in halves, the meetipg ends 
of the rim npt in contact; a solid iron center, not split or divided; 
no bushing; and the hub not held on the shaft by compression, 
îs'one of the prior patents or publications anticipate the com- 
plainants' patent. 

The testimony as to prior uses is to be considered with référence 
to the rules of law applicable. It is a fundamental principle of 
the patent law that, to invalidate a patent by prior invention or use, 
the proof must establish the fact beyond reasonable doubt. "The 
burden of proof rests upon him [the défendant], and every reasona- 
ble doubt should be resolved against him." Ooffln v. Ogden, 18 
Wall. 120, 124; Cantrell v. WaUick, 117 U. S. 689, 696, 6 Sup. Gt. 970; 
Tue Barbed-Wire Patent, 143 U. S. 275, 285, 12 Sup. Ct. 443, 450. 

This means that "this défense must be established by proof as 
explicit and con^incing as that required to convict a person charged 
with crime." Cluett v. Claflin, 30 Fed. 921, 922 (Coxe, J.); Eoss v. 
Eailway Co., 45 Fed. 424, 425 (Knowles, J.); Lalance & Grojean 
Manufg Co. v. Habermann Manuf g Co., 53 Fed. 375, 378, 
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A f air doubt as to its reliability is alYTays sufficient to dispose of 
testimony of this ckaracter. Mack v. Manufacturing Oc, 52 Fed. 
• 819, 821. 

The inhérent improbability of the story is sufSçient to négative 
the testimony of any number of witnesses. The Téléphone Cases, 
126 U. S. 1, 2, 8 Sup. et 778. 

It is hardly necessary to say that each défense must be considered 
independently of ail the others, and, so considered, must fail, unless 
it be established by proof beyond a reasonable doubt. 

Pour alleged prior uses are located at New Orléans, — ^the first, of 
split wood pulleys, at the Leed's Foundry, in 1876. But the spoke 
bars of those pulleys were straight and flush with the ends of the rim 
segments. The paper or leather which waa wrapped about the 
shaft to prevent the slipping of the pulleys was not the équivalent 
of complainants' bushings. The split iron pulleys testified to had 
their halves in contact both at the rim and hub. There were other 
deflciencies, but thèse are sufficient to show that this prior use falla 
short of anticipation. As to the second use, Ex-Mayor Shakespeare, 
of New Orléans, who was examined for défendants, testified on crosS' 
examination thiat the bushings were used to âll up the différence 
between the size of the shaft and the size of the hole in the pnlley, 
so as to properly center the pulley on the shaft; that set screws or 
keys were depended upon to keep the pulley from slipping; that, 
if in any case there was a space left between the two parts of the 
hub or rim, it was caused by sawing or splitting apart the pulleys, 
when in contact by reason of having been made with half patterns, 
and accidentai ; and that he never knew of an iron pulley, whole or 
split, to be fltted on a shaft for actual service by clamping alone, but 
they depended on the key or set screw to hold the pulley in place. 
The third alleged prior use was by Sylvanus Noyés, in 1857. Upon 
cross-examination it appeared that the bushings to which he re- 
ferred in his testimony in chief were mère centering rings, not in- 
tended or used for compression, but used in connection with keys or 
set scretfrs; and that prior to 1884 he never knew of bushings being 
used for any other purpose in split iron or split wooden pulleys. It 
was also developed in his cross-examination that defendant's model 
put in évidence to illustrate this prior use was false and mislead- 
ing; that its wood bushings were obtained in 1884, from an agent, 
for the sale of pulleys infringing complainants' patent. It further 
appeared that the so-called 'Tjushings" in the pulley made and used 
in 1857 were large pièces of oak fastened to the anns of the pulley, 
to serve as its hub. The fourth alleged prior use at New Orléans 
was by William L. Cushing, prior to 1880, and relating to bushings. 
It turned out that they were not bushings at ail» but brass journal 
bearings, for use in sngar mills; and the witnesses retumed to the 
witness stand, and, explaining how the mistake occurred, retracted 
their former statements. Next cornes the Sibley & Ware use, at 
South Bend, Ind., as early as 1876, of split iron pulleys, with split 
iron bushings. The pulley produced is in contact both at rim and 
hub, and the bushing is of iron, without any provision for it to be 
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eonformed to the inequalities of the shaft; and therefore it is not 
the mechanical équivalent of complainants' bushing. Moreover, it 
appears that there was no bushing in the pulley prier to 1884, and 
that the bushing which is in the exbibit was made and put in to 
adapt the pulley to th shaft after a flre which had damaged the 
machinery, and made it necessary to put in a new shaft, which was 
smaller than the old one. An examination proved that the bore of 
the pulley was the size to fit the old shaft, and the bore of the bush- 
tag of the size to fit the new and smaller shaft, and it was shown 
by testimony that there was no bushing prior to the fire, which oc- 
curred in January, 1884, 18 months after the date of complainants' 
patent. 

The évidence of défendants' witnesses with référence to the 
Strayer shop split wooden pulley is confused and contradictory, both 
in référence to dates and to the exhibit, which is a split-wood pulley, 
not bushed; and there is testimony that it has been tampered with 
and altered at some comparatively récent period. 

The testimony for défendants relating to the "Curry, 1869, pulley," 
referred to in the brief for complainants as the "Orwell défense," is 
quite as unsatisfactory. The évidence of the four witnesses for de- 
fendants is contradicted and overcome by that of nine witnesses 
examined by complainants, corroborated by the original shaft itself, 
with the shingle machine pulley hub still remaining upon it. The 
next alleged prior use rests upon défendants' exhibit, Coher & 
Smith's wooden puUeys Nos. 1, 2, and 3, and their use in flouring 
mills at Mies, Mich.., in 1877 and 1888. Hère, too, the witnesses 
called in support of the défense are in conflict. They are contra- 
dicted by the split wood bushing of pulley No. 2, which shows on in- 
spection that it has never been used in a flour mill, nor clamped on a 
shaft for actual service, for there is no mill dust in the open pores 
at its ends, but there is on its concave surfaces, which, in use, must 
hâve been tightly clamped upon the shaft, thus absolutely prevent- 
ing the access of dust. Moreover, the bushing is bored on an in- 
cline, so that, if used, the pulley would not be perpendicular or at 
right angles to the shaft, but upon an incline, and wabble, so as to be 
practically incapable of carrying a belt. Still more, the concave 
surface of the bushing shows that it has never been subjected to 
compression, and the two halves of it do not match at their edges. 
Half a dozen witnesses for complainants testify that no such puUeys 
as are described by witnesses for défendants, or as are shown by the 
exhibit, were used in those mills until after the date of complain- 
ants' patent. In the Fulton défense (défendants' exhibit, Nelson 
Genesee Mills, at Fulton) the integrity of the witnesses called for 
défendants is not questioned, but that they were altogether wrong 
in antedating complainants' patent was so conclusively shown as to 
entirely dispose of the défense. In the Aurora défense (défendants' 
exhibit, Stedman & Co. invoice, 1873) the pulleys and the bushings 
were iron, and the pulleys were screwed to their shafts by set screws 
or keys. Split pulleys were never made, except on spécial order, 
and then to ût the shaft, and bushings were used only to flll up the 
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space when the shaft was not large enough to fit; in other words, 
were used only as centering rings. In the Louisville défense the 
puUeys and bushings were iron. It did not appear that the pulleys 
were clamped upon their shaft, nor that their rims were in contact, 
and hubs apart, nor that the bushings were used for any other pur- 
pose than centering rings. 

The Mishawaka défenses, — that is to say, the furniture company, 
the Woolen, and the Bostwick, — the Allegheny défense, the Col- 
umbus, the Fairbank, the Cresson, the Sellers, the Centennial, and 
the Harrington défenses, are not dwelt upon in the brief for the 
défendants, and they may be passed with the gênerai flnding that 
no one of them is sustained. This brings us to the only remain- 
ing défenses, the Taper Sleeve pulley, or Erie, and the Saglnaw, 
which are those upon which défendants place their main reliance, 
and are argued at length in their brief. 

The défendants claim that it is proven "beyond the shadow of 
a doubt" that, continuously from 1877 to the présent time, wooden 
split pulleys were made at the Taper Sleeve Pulley Works, Erie. 
Pa., to be clamped upon shafts, some of them by compression 
alone; and that the predecessor of the company operating said 
Works had made solid wooden pulleys, held upon their shafts by 
compression alone, without the use of keys or set screws, from 
1874 to 1877, that pulley being generally known as the "Taper 
Sleeve Pulley." Furthermore, it is claimed that this same concern 
at Erie made and sold, as early as 1879, métal split bushings, so 
that their pulleys might be transferred from shafts of larger to 
those of smaller diameter. 

The testimony with référence to this use is too voluminous to 
be considered in détail. Défendants' exhibit "Erie Split Pulley 
Cut" shows that the pulleys prior to 1881 were made in two solid 
semicircular halves, without arms or spokes, and with their meet- 
ing edges perfectly straight. It appears from testimony of de- 
fendants' witnesses that cast-iron flanges were bolted to them at 
their center; that other bolts, extending from flange to flange, 
were provided for fastening the two halves together when on the 
shaft; that dowel pins along the meeting edges kept the two halves 
in line with each other; that the pulley halves, held slightly apart, 
were bored with an augur the size of the shaft; that they would 
not corne together on the shaft, but there would be an open space 
about an eighth of an inch wide between them throughout their 
entire diameter; that links were applied near the rim to prevent 
the two halves from flying asunder; that the pulleys were fastened 
to their shafts by compression alone; that they were originally 
intended to be fastened by compression, but a good many eus- 
tomers had no faith in it, and insisted upon set screws. Two of 
défendants' witnesses were silent about set screws. Until about 
1884 or 1885 thèse pulleys were ail made in the form of web 
pulleys, instead of with spoke bars, but since then they hâve been 
made with arms. From complainants' évidence it appears that it 
was the custom to use compression and set screws in combina- 
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tion; that in 1879 it was the custom to send out split pulleys wîth- 
out set screws; and that the center flanges were always provided 
with set screws before they were used in pulleys. One witness 
testifies tliat from November or December, 1879, tlie split pulleys 
were ail fastened with set screws; another, that from the spring 
of 1878 to May or June, 1882, they were ail made with set screws; 
and still another, that the same was true as to ail pulleys made 
from April, 1875, to the fall of 1880; and again another, that they 
were made with set screws, and their absence from a pulley indi- 
cated that it was not made there» The testimony for complainants 
is strongly fortified by the admitted fact that the pulleys were 
made with straight meeting edges, so that, if bored to the exact 
size of the shaft, their halves would be in contact, and no effective 
compression could take place. If bored smaller than the shaft, or 
when slightly separated from each other, their halves would not 
be in contact, either at rim or hub; and, even if compressed equally 
on each side of the shaft, they would not infringe complainants' 
patent, because the rims would still be separated. If compressed 
unequally, — that is, brought nearer together on one side than on 
the other, — the rims on one side of the pulley might be in con- 
tact, but the rims on the other side would be correspondingly 
separated; and the resuit would be neither an infringement of 
complainants' patent nor an operative pulley. In short, the com- 
plainants' patented pulley is the only one shown in the record in 
which compression to the shaft to any required degree^a compres- 
sion bringing the entire inner surface of the hub to bear upon the 
shaft, and so constructed that it may be increased whenever nec- 
essary by reason of change of shaft, or of wear, or of any other 
cause — ^is so effected as to be superior to any other mode or means 
of fastening or attachment, and to impart to the pulley its great- 
est mechanical power, and yet leave it entirely separable into its 
own halves and from the shaft. To accomplish this resuit, there 
must be compression at the shaft, and contact at the rim, and the 
inner side of the divided spoke arm must be separated from rim. to 
rim. Under such structural conditions, compression at the hub 
tightens the clamp upon the shaft, and at the same time makes 
firmer the contact at the rim; and the resuit is a union of pulley 
and shaft as nearly perfect as it can be made, the separated spoke 
bars acting in response to the action of the clamping bolts, not 
only without straining the pulley at any point, but actually mak- 
ing it Armer and stronger and more durable. There are in évi- 
dence book entries relating to orders for bushings for the Erie 
pulleys, in a paragraph separate from that containing the order 
for pulleys, and an entry showing that they were charged on the 
ledger, whereas the ledger contains no such charges. In order 
No. 466, dated June 17, 1889, the order for bushings is below the 
order for pulleys, and in newer ink, of a différent color. In the 
other three orders. Nos. 475, 486, 492, the orders for pulleys ate in 
ink, and the orders for bushings in pencil, and in each case the 
penciling has been rubbed, not by way of erasing, but so as to 
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give rise to the suspicion that an effort bas been made to destroy 
its freshness, and make it look old. It is only necessary to say 
that thèse indications, and the récurrence of indications at dif- 
férent times and places, that pulleys put in évidence as exhibits 
of anticipating devices had been at some time and by somebody 
tampered with and altered, tend greatly to weaken the case for 
the défendants, and to emphasize the necessity and the importance 
of the raie that every reasonable doubt must be resolved against 
him who sets up the défense of prior invention or use. What is 
hère said is not intended to reflect in the least upon défendants' 
counsel. Anything of that sort is expressly disclaimed by coun- 
sel for complainants, and, in the opinion of the court, would be 
incredible, by reason of their knovcn integrity and high character. 
There is nothing to warrant the inference that it was stimulated 
by défendants themselves. The only motives suggested are (1) 
the unconscionable zeal of représentatives of the défendants in 
connection with the préparation of the défense, and (2) the interest 
of witnesses who it is hinted may be held liable if complainants' 
patent is sustained. Two pulleys, with bushings, furnished to C. 
G. Hampton in August, 1879, are also referred to in the évidence. 
Thèse also were straight edged, and, for reasons already stated, 
do not anticipate. There are other considérations touching thèse 
pulleys whieh might be dwelt upon, but it is unnecessary. 

Lastly, we hâve what are called the "Sâginaw Défenses." Of 
thèse, the flrst is the use at Edward Germain's Mill, at East Sâgi- 
naw. This puUey, which is called the "Cowles Pulley," had its meet- 
ing edges straight and in contact. It was made solid, and sawed in 
two. It does not anticipate. The next is the Feige pulley. It was 
made with a tapering shaft hole, and could not be practically used on 
commercial shafting. When on a shaft of the specified size, the rims 
do not come together. The testimony as to dates is uncertain and un- 
satisfactory. This pulley cannot be recognized as an anticipation. 
The Gould pulley has its halves in contact throughout their entire 
diameter, excepting only when the bushing keeps them apart. The 
testimony as to the Shaw & William pulley is much of it uncertain, 
but, taken at its best, it shows that its meeting edges were intended 
to be parallel, and hence would be entirely — rim and hubs — in con- 
tact, or entirely ont of contact, and not an anticipation of complain- 
ants' pulley. Mayflower pulleys No. 1 and No. 2 do not anticipate, 
because the hubs and rims of No. 1 are either wholly in contact or 
wholly ont of contact, and No. 2 is not a split pulley, and dœs not 
hâve its hubs separated when on the shaft. Thèse pulleys com- 
plète the list. Taken singly or ail together, they do not impair, much 
less do they destroy, the validity of complainants' patent. Strongly 
corroborative of this view are the facts brought out in complainants' 
évidence concerning the introduction of their pulley at the New 
Orléans Exposition, and the subséquent demand for it, both in this 
country and abroad. Mr. Wallace H. Dodge, one of the inventors, 
took two car loads of pulleys to the New Orléans Exposition, in the 
winter of 1884. He obtained a permit from the exposition authori- 
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ties to sell puUeys to exhibitors, but in tbe first two weeks was able 
to place hardly a single puUey, because the autkorities were afraid 
they would slip on the shaft, and annoy exhibitors. The officiai in 
charge of the shafting refused positively to allow any of the com- 
plainants' puUeys to be placed on the Une shafting, but intimated 
that if Mr. Dodge could induce exhibitors to use them on counter 
shafts which they had to run, and they proved successful, he might 
allow him to put some on the Une shafts. He made unsuccessful 
efforts to induce exhibitors to use the pulleys, but nearly every one 
said he did not like to experiment with the bushing system. Wil- 
liam L, Cushing, who testified for the défendants in this cause, was 
one of the exhibitors who refused to buy or use, because he had no 
faith in the pulleys, and could not afford the risk of delay and annoy- 
ance, but flnally, through the influence of his own superintendent, 
was induced to try them. After many delays and rebufls, Dodge 
at last succeeded in persuading an exhibitor, who could not success- 
fuUy operate his machinery with an iron pulley, to try one of his 
wooden pulleys, and it drove the machine — a planer — ^with perfect 
success, Then the pulley was applied successfully to shafting -for 
running some dynamo machinery. After that there was no trouble 
in introducing it anywhere in the exposition, and nearly two car 
loads of pulleys were sold, and a New Orléans agency was estab- 
lished. In 1881 a few pulleys were sold for trial; in 1882 about 1,000 
were sold ; in 1883 about 2,500. The demand has steadily increased, 
so that in 1893 the number sold was over 200,000. The capacity of 
complainants' works in 1894 was about 1,000 pulleys per day. They 
hâve a manufacturing plant at Toronto, Can., where they employ 
from 75 to 100 men. They hâve an agency at Paris, France, and in 
most of the large cities in England, Germany, Switzerland, Russia, 
— in fact ail the countries of Europe, also in Mexico; and in Austra- 
lia they bave large sales. Their English trade amounted m 1894 
(the date of the testimony) to from five to eight thousand dollars per 
month. 

The distrust and disfavor encountered and signally overcome at 
the New Orléans Exposition, where were congregated skilled oper- 
ators of ail kinds of machinery from a great number of localities, 
far and near; the phénoménal growth and widely extended success 
of complainants' manufacture; and the constantly increasing sales 
of their patented pulleys, — are facts which testify powerfully, not 
only to their value, but also to their novelty. The attempt to ex- 
plain this away, by referring the extraordinary demand to the sudden 
and contemporaneous growth of the specialty manufacturing busi- 
ness, will hardly do, for the Taper Sleeve Pulley Company, at Erie, 
was in the pulley manufacturing business from 1877, and its prede^ 
cessor from 1874 ; so that the business of manufacturing pulleys did 
not spring up about the time of or after complainants' tuvention, but 
had been carried on many years before then. The évidence is clear 
that défendants are inf ringers. The decree will be against them, 
with costs. 
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(Carcult Court of Appeals, Eighth Circuit. Oetober 5, 1896.) 

No. 689. 

L Patents— Validitt op Rbissob— Enlaeqement of Claims— Lâches. 

A delay of nearly three years in applying for a reissue enlarglng tlie claims of 
a patent renders such reissue vold, wliere in tlie meantime a new device lias 
corne into use, wliicli was not covered by the original claims, but wbich ia 
brouglit wltbin the claims of the reissue. 68 Fed. 213, af&rmed. 

2. Samb. 

ïhe Bean reissue, No. 8,631 (original No. 175,588), for an Improvement in 
pumps, is void because of lâches In applying for the reissue, which en- 
larged the claims so as to include a subséquent construction. 68 Fed. 213, 
afflrmed. 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of lowa. 

This suit was brought by Mast, Foos & Oo. and William D. Hooker, the 
appellants, against the lowa Windmill & Pump Company, the appellee, to 
restrain the infringement of claims 1, 2, 3, and 4 of patent No. 8,631, reissued 
to Roscoe Bean under date of March 25, 1879, the original patent being 
No. 175,588, dated April 4, 1876; also to restrain the infringement of certain 
claims of patents No. 339,445 and No. 259,394, which patents were issued, re- 
spectively, to Samuel, W. Martin under date of April 6, 1886, and to William D. 
Hooker under date of June 13, 1882. Défenses were interposed by the défend- 
ant below to the entire bill. The circuit court sustained the charge of in- 
fringement so far as it related to the two patents. Nos. 339,445 and 259,394, 
issued to Samuel W. Martin and to William D. Hooker, and granted the re- 
lief prayed for as to those patents. It held, however, that the first, second, 
thlrd, and fourth claims of reissued letters patent No. 8,631, granted to Roscoe 
Bean on March 25, 1879, were void. It accordingly dismissed the bill in so 
far as it was founded upon the claims of tliat patent. 68 Fed. 213. The com- 
plainants below hâve appealed from that part of the decree holding certain 
claims of the reissued patent to be void. The eontroversy therefore relates 
wholly to the validity of the first four claims of the reissued patent. The fol- 
lowing are copies of the spécifications of the original patent. No. 175,588, 
Issued to Roscoe Bean on April 4, 1876, and of the reissued letters patent 
founded thereon, dated March 25, 1879. For convenient comparison, the spéci- 
fications hâve been placed in opposite eolumns; and, for the purpose of more 
clearly Indicating certain changes that were made in the original spécifica- 
tion, some parts of the spécifications are printed hi itàlics: 

Original. Reissue. 

The nature of my invention consists in The nature of my invention relates to 

the construction and novel arrangement force puraps, and it consists in a tubular 
of a pump stock, connected with the cyl- air ohamber attached to the pump stock 
inder by two tubes, one forming an air or platform flange, and Connecting to and 
ohamber a'hd the other the discharge opening into the cyliuder or chamher, 
T^lpe; said tubes opentng Into the cy Under and forming also a support for the 
directly opposite eaeh other, as will be same. 

hereinafter more fully set forth. My Invention fnrtter consists in a sup- 

porting tubular air ohamber and dis- 
charge pipe attached to the pump stock 
or flange plate, and Connecting with and 
opening into a cylinder or chnmber; also, 
in the cômblnatlon of parts as wlll be 
hereinafter more fully set forth and ooint- 
ed out lu the claims. 
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Original— Cont'd. 

A represents an ordlnary pnmp or pump 
stock as used above ground. B is the 
pnmp cylinder, oonneoted to the pump, A, 
by means of two tubes, C and D. T}ie 
lower ends of thèse tubes are screwed in- 
to pièces, a, a, between which the cylin- 
der, B, is placed, and the parts then 
flrmly bolted together; the pièces or el- 
bows, o, a, open into the cylinder on op- 
posite sides thereof, and in the same 
horizontal plane. The tube, C, is closed 
at its upper end, and forms, not only a 
Buppott for the pump, but also the air 
chamber. This air chamber, being in the 
form of a tube, bas a direct action on the 
Tvater, and also bas greater power for 
forcing water, as well as to give it a more 
Bteady action. The pipe, D, extends up 
aloug the pump stock. A, and forms the 
discbarge pipe as well as the second sup- 
port for the pump cylinder. By this mode 
of Connecting the pump stock and cylin- 
der a substantial support is formed for 
the cylinder, and it is very simple and 
readily put together. By thèse means, 
also, the cylinder is placed down in the 
well below the freezlng point; and in 
cisterns, or where the cylinder is sub- 
mergea, it will not fin up wlth water, and 
at the same time connects and supports 
the cylinder, however deep the well may 
be. 

By having two holes in the cylinder 
(one for discharge and one for the air 
chamber), it gives a place for the air 
chamber to hâve a direct action on the 
water while in use; giving it an even, 
steady stream, and a direct discharge for 
the water, independent of the air cham- 
ber. 

Having thus fnlly desoribed my inven- 
tion, what I claim as new, and désire to 
secure by letters patent, is: 

(1) The combination of the pump stock, 
A, and cylinder, B, wlth the pipe, C, 
forming the air chamber, as well as the 
supporter between the pump and cylin- 
der, substantially as herein set forth. 

(3) The combination of the pump stock, 
A, and cylinder, B, with the tnbular air 
chamber, C, and discharge pipe, D, form- 
ing connection between the pump and 
cylinder, substantially as herein set forth, 

(3) The cylinder, B, having the air 
chamber and discharge pipe opening into 
the same on opposite sides, substantially 
as and for the purposes herein set forth. 
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Reîssue— Cont'd. 

A represents an ordlnary pump stock 
connected to the platform flauge or flange 
plate, A'. B is the pump cylinder, con- 
nected to the pump stock. A, or flange, 
A', by means of two tubes, C and D. The 
lower ends of thèse tubes connect with 
the cylinder, B, and open into the same, 
(ïTiiito a chamber, a, ivterposed in any 
suUable manner, the object being simply 
to form a connection between said cvlin- 
der and the tubes. 

The tube, C, is closed at Its upper end, 
and forms, not only a support for the 
pump, but also the air chamber. This air 
chamber, being in the form of a tube, has 
a direct action on the water, and bas also 
greater power for forcing water, as well 
as to give it a more steady action. 

The pipe, U, extends a su'table distance 
above the flange. A', and forms the dis- 
charge pipe as well as the second support 
for the pump cylinder. 

By this mode of Connecting the pump 
stock or flange with the cylinder or cham- 
ber, a substantial support is formed, 
which is very simple and readily put to- 
gether. By thèse means, also, the cylin- 
der may be placed down in the well below 
the freezing point; and in cisterns, or 
where the cylinder is submerged, it will 
not iill up with water, and at the same 
time connects and supports the cylinder, 
however deep the well may be. 

By having two openings (one for the 
discharge and one for the air chamber), 
it gives a place for the air to hâve a di- 
rect action on the water while in use, giv- 
ing itan even, steady stream, and a direct 
disoharge for the water, independent of 
the air chamber. 

Having thus fuUy described my inven- 
tion, what I claim as new, and désire to 
secure by letters patent, is : 

(1) A supporting tubular air chamber 
attached to pump stock or platform 
flange, Connecting to and opening into a 
cylinder or chamber. 

(3) A supporting tubular air chamber 
and discharge pipe attached to pump 
stock or flange plate, Connecting to and 
opening into a cylinder or chamber. 

(8) In a pump a tubular air chamber 
forming a support for the lower part of 
the pump, and Connecting the same with 
the upper part, substantially as herein 
set forth. 

C4) In a pump a tubular air chamber 
and discharge tube, forming supports for 
the lower part of the pump, and con- 
neetinu the same with the upper part, 
substantially as herein set forth. 

(5) The cylinder, B, having the air 
chamber and discharge pipe opening into 
the same on opposite sides, substantially 
as and for the purposes herein set forth. 
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The Bubjolned figures, 1 and 2, are copies of the drawinga attached to the 
original patent of Roscoe Bean to lllustrate his invention. Fig, 3 représenta 
a kind of pump that appears to hâve been manufactured and placed on the 
marlïet subséquent to the date of the original Bean patent, but prior to tlie 
grant of the reissued letters patent No. 8,631. 
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H. A. Toulmin and L. Hill, for appellants. 

Robert S. Taylor and Cliarles H. Worden, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The first question to be considered on this appeal is whether the 
original patent, No. 175,588, granted to Roscoe Bean on April 4, 
1876, was broadened by the reissued patent, No. 8,631, so as to 
brlng within the claims of the latter patent a class or kind of 
pumps that were not covered by the original patent. This ques- 
tion was answered by the circuit court in the affirmative. 68 Fed. 
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213. The trial court held, in substance, that the original patent 
eould not be classed as a pioneer patent, and that, in view of the 
explicit language describing the inveiition found in the orig- 
inal spécification, claims 1 and 2 of the original patent should be 
limited to a pump sueh as is shown in Fig. 1 of the foregoing state- 
ment, in which the tubular pipes, C and D (the former being an 
air chamber closed at its upper end, and the latter a discharge 
pipe), open into the cylinder or barrel of the pump, B, "on opposite 
sides thereof, and in the same horizontal plane," thereby f orming a 
substantial support for the cylinder. The trial court further held, 
in substance, that the original patent had been expanded in the 
reissue, because it appeared that the spécification had been so 
altered in the reissue as to bring within the grasp of the reissued 
patent a class of pumps like that shown in Fig. 3 of the foregoing 
statement, in which the tubular pipes, C and D (the one being an 
air chamber and the other a discharge pipe), do not open into, and 
are not directly attached to, the cylinder, B, on opposite sides there- 
of, but are attached to, and open into, a chamber, F, located at any 
convenient distance abore the cylinder, B, and below the platform 
of the well or cistern, We think that no error was committed by 
the circuit court in holding that the original patent issued to Ros- 
coe Beau does not fall within the category of pioneer inventions. 
The patentée made an improvement in an old device or old ma- 
chine for elevating water, by changing to some extent the relation 
of its parts or éléments, ail of which were individually old; but 
he neither produced a distinctively new and useful resuit, nor laid 
the foundation of a new art, nor applied one of the known or 
theretofore unknown forces of nature to a new and bénéficiai use. 
Suction pumps were certainly well known and in common use 
when Beau entered the field as an inventer, and air chambers, in 
one form or another, had long been used in connection with such 
pumps, to increase their efQciency. The pump invented by Bean 
operated upon the same principle and in the same way as other 
suction pumps then in use. It raised no more water, and obviously 
required no less force to actuate it. It is also apparent that the 
supporting air chamber employed by Bean, consisting of the elon- 
gated pipe, C, in Fig. 1, though différent in form and location from 
those in use on older structures, nevertheless operated upon the 
same principle. As the circuit court well remarked, the novelty 
of the invention consists in making one pipe serve the double pur- 
pose of an air chamber and a support for the cylinder, when the 
cylinder, to prevent freezing, is placed some distance below the 
platform on which the pump stock is located. But this feature of 
the device was not such a wide departure from the known mode of 
constructing suction pumps as to justify the application of new 
rules of interprétation. The patent is entitled to a fair and rea- 
sonable construction, but no greater latitude of construction can 
be allowed on the theory that it is a pioneer invention. 

There are some expressions found in the spécification of Bean's 
original patent which render it certain that at the date of the patent 
the method of constructing a pump indicated by the drawings at- 
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tached to the patent (Pigs. 2 and 3), in wMch thé descending air and 
discharge pipes are attached directly to the cylinder, on opposite 
sides thereof, and open into it, and thereby f onn a flnn support for 
the cylinder, was the only method of constructing a pump and apply- 
ing his invention which the patentée had at that time conceived 
or contemplated. Thus, in the second paragraph of the spécifica- 
tion the patentée says: 

"The nature of my invention consists in the construction and novel arrange- 
ment of a pump stock, eonnected viith the cylinder by two tubes, one form- 
ing an air ehamber and the other the discharge pipe; said tubes opening 
into the cylinder direcUy opposite each other, as will be hereinafta' more fully 
set forth." 

And again, in describing the mode of construction and the ad- 
vantages thereof, the inventor says: 

"B Is the pump cylinder eonnected to the pump, A, by means of two tubes, 
C and p. The lower ends of thèse tubes are screwed into pièces, a, a, be- 
tween which the cylinder, B, is placed, and the parts then firmly boited to- 
gether. The pièces or elbows, a, a, open into the cylinder on opposite sides 
thereof, and in the same horizontal plane. * • * By this mode of Con- 
necting the pump stoclî and cylinder a substantial support is formed for the 
cylinder, and it is very simple and readily put together. * • * By having 
two holes in the cylinder (one for discharge and one for the air ehamber), it 
gives a place for the air ehamber to liave a direct action on the water while 
in use; giving it an even, steady stream, and a direct discharge for the water, 
Independent of the air ehamber." 

The claims of the original patent were well conceived and ex- 
pressed to cover the method of construction and features of novel- 
ty thus clearly described. The original spécification contained no 
intimation that the method of constructing a pump described in 
the spécification and drawings was merely a préférable mode of 
construction, and that the depending air pipe and discharge pipe 
might with equal efficiency be attached to a ehamber located at any 
convenient distance above the cylinder, instead of being fastened 
to the cylinder itself. From the fact that the latter mode of con- 
struction was not suggested in the original spécification, it is évi- 
dent that that method of constructing a pump had not been con- 
ceived by the patentée. Moreover, as no method of applying the 
invention was pointed ont, except that which was explicitly de- 
scribed in the spécification and drawings, an ordinary person, not 
versed in patent law, would naturally conelude that claims 1 and 
2 of the original patent were limited to a combination of parts in 
which the air pipe, C, and the discharge pipe, D, were attached to 
the cylinder on opposite sides, and opened into it. 

But, aside from thèse considérations, the évidence in tlie record 
clearly shows that between the dates of Bean's original and reis- 
sued letters patent (that is to say, betwêen April 4, 1876, and 
March 25, 1879) a class of pumps had come into use, similar to the 
one illustrated by Fig. 3 of the foregoing statement, in which the 
depending air pipe and discharge pipe opened into a ehamber 
which was placed above the pump cylinder. It is claimed on the 
part of the appellee that thèse latter pumps were better adapted 
for use in deep wells with a small bore or diameter than the Bean 
pump, as the ehamber, F, could be located a short distance below 
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the platform, while the cylinder was placed much further down 
in the well. But, however this may be, in the light of the fact that 
such pumps had corne into use, and were being manufactured and 
sold, the spécification of Bean's reissued patent bears the strongest 
internai évidence that his original spécification was carefully 
worked over and remodeled for the express purpose of bringing 
the latter class of pumps within the claims of the reissued patent* 
It will be observed that wherever in the original spécification the 
air pipe, G, and the discharge pipe, D, are described as being con- 
nected with and opening into the cylinder, B, on opposite sides 
thereof, they are described in the spécification of the reisbued pat- 
ent as opening into a cylinder "or chamber." In one paragraph 
of the amended spécification it is said : 

"The lower ènds of thèse tubes conneet with the cylinder, B, and open into the 
same, or into a chamber, a, interposée in any suitable manner; the objeot being 
simply to form a connection between sald cylinder and the tubes." 

The claims of the original patent were also recast in the reissued 
patent so as to cover broadly an air pipe attached to the platform of 
the pump, and extending downwardly, and connected with the lower 
part of the pump, whether such pipe opened directly into the cylin- 
der, and was attached thereto, or whether it opened into a chamber 
located at any distance above the cylinder. In short, a comparison 
of the spécifications of the original and reissued letters patent, in the 
light of the évidence showing that pumps having an air chamber 
located above the pump cylinder came into use subséquent to the 
grant of the original patent, leaves no room for doubt that the re- 
issued patent was taken out for the sole purpose of subjecting to the 
claims of that patent such pumps as employ an air chamber located 
above the cylinder, provided the chamber was connected to the pump 
stock by a tubular air pipe. It is fair to présume, therefore, Ihat 
the reissued patent was applied for and obtained because the pat- 
entée himself believed that the claims of his original partent, when 
fairly construed in connection with other parts of the spécification, 
could not be made to embrace the new form of pump, with a cham- 
ber located above the cylinder, which had recently corne into use, and 
that it was necessary to alter certain parts of the original spécifica- 
tion, and to recast the original claims, to bring the new pump with- 
in the terms of his patent. If this was not the opinion of the pat- 
entée, or of those who acted as his advisers, when the reissued pat- 
ent was taken out, then we fail to see what was the purpose which 
induced the application for the reissue. It is a self-evident propo- 
sition that the invention related to a simple structure, that it was 
clearly described in the original patent, and that the patent, as 
issued, was neither inoperative nor invalid by reason of any defect 
or insuflBciency of the spécification, but undoubtedly secured to the 
patentée the exclusive right to manufacture the kind of pump which 
he had described in his spécification, and illustrated in his drawings. 
In short, if there was a substantial defect in the original spécifica- 
tion, it consisted in the fact that it was not so drawn as to bring 
within its claims another kind of pump, that had come into use sub- 
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sequent to the date of the original patent, which the patent might 
hâve been made to cover, if tlie patentée îiad foreseen tlie later mode 
of construction. For thèse reasons, and especially in view of the 
condnct of the patentée in applying for a reissue when there was no 
occasion for sudi application, unless he intended to enlarge the scope 
of his patent, we concur in the conclusion reached by the trial court 
touching the construction of the claims of the original Bean patent, 
and we further concur in the view that the claims of that patent were 
expanded in the reissue. We are constrained to believe that the ex- 
pansion of the claims of the original patent was the sole purpose of 
applying for a reissue. 

It is not an insuperable objection to the validity of a reissued pat- 
ent that the original claims hâve been enlarged In the reissue. Un- 
der some circumstances, it is doubtless true that a patent may be 
reissued in such a form as to extend its scope. But it bas been 
held repeatedly that, to warrant such reissues, they must be applied 
for prompitly, and that the application for the reissue must be ac- 
companied with satisfactory proof that, solely through accident or 
mistake, the patentée did not originally obtain ail that he was fairly 
entitled to. Thus, in the leading case of Miller v. Brass Co., 104 
U. S. 350, 355, the suprême court said: 

"Now, whllst, as before stated, we do not deny that a clalm may be enlarged 
In a reissued patent, we are of opinion tbat thls can only be done when an 
actual mistake bas occurred, — not from a mère error of judgment, for that may 
be rectified on appeal, but a real, bona fide mistake, inadvertently committed, 
such as a court of chancery, in cases wlthln Its ordinary jnrisdiction, would 
correct. Reissues for the eniargement of claims should be the exception, and 
not the rule. And when, if a clalm is too narrow (that is, If It does not contain 
ail that the patentée Is entitled to), the defect Is apparent on the face of the 
patent, and can be discovered as soon as that document Is taken ont of its 
envelope and opened, there can be no valld excuse for delay in asking to hâve it 
corrected. Every Independent Inventer, every mechanic, every citizen, is af- 
fected by such delay, and by the issue of a new patent with a broader and more 
comprehensive clalm. The granting of a reissue for such a purpose, af ter an 
unreasonable delay, is clearly an abuse of the power to grant reissues, and may 
justly be declared Illégal and void. It will not do for the patentée to walt until 
other Inventors hâve produced new forms of Improvement, and then, with the 
new llght thus acqulred, under prêteuse of inadvertence and mistake, apply for 
such an eniargement of his claim as to make it embrace thèse new forms. Such 
a proeess of expansion, carried on indefinitely, without regard to lapse of tlme, 
would operate most unjustly against the public, and is totally unauthorized by 
the law. In such a case, even he who bas rights, and sleeps upon them, justly 
loses them. The correction of a patent by means of a reissue, where it is 
invalid or inoperative for want of a fuU and elear description of the Invention, 
cannot be attended with such lujurious results as follow from the eniargement 
of the claim. And hence a reissue may be proper in such cases, though a 
longer period bas elapsed since the issue of the original patent. But, in référence 
to reissues made for the purpose of enlarging the scope of the patent, the rule 
of lâches should be strictly applied; and. no one should be relieved who has 
slept upon his rights, and has thus led the public to rely on the implied dis- 
clalmer Involved in the terms of the original patent." 

The same views hâve been reiterated in subséquent cases. Mahn 
V. Harwood, 112 U. S. 354, 5 Sup. Ct. 174, and 6 Sup. Ct. 451; Coon 
V. Wilson, 113 U. S. 268, 5 Sup. Ct. 537; Parker & Whipple Co. v. Yale 
Clock Co., 123 U. S. 87, 8 Sup. Ct. 38; Huber v. Manufacturing Co., 
148 U. S. 270, 13 Sup. Ct. 603; Peoria Target Co. v. Cleveland Target 
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Go., 16 U. S. App, 78, 104, 105, 7 0. C. A. 197, 208, 209, and 58 Fed. 227, 
238, 239. 

Such being the well-established doctrine, we think it is clear that 
the first four claims of Bean's reissued patent. No. 8,631, should be 
held void for want of proper diligence in applying for a reissue, inas- 
much as it appears that the reissued patent was net taken out for 
nearly three years after the date of the original patent, and inas- 
much as it further appears that in the meantime a new pump had 
corne into use, which was not covered by the claims of the original 
patent, but was covered by the first four claims of the reissued pat- 
ent. This latter conclusion renders it unnecessary to décide whether 
there was any évidence before the commissioner of patents tending 
to show that the alleged defect in the original spécification was due 
either to accident, inadvertence, or mistake, and no opinion is ex- 
pressed on that point. It results from thèse views that the decree 
of the circuit court should be afflrmed, and it is so ordered. 



BALDWIN et al. v. KRESL, et al. 
(Circuit Court of Appeals, Seventh Circuit. October 22, 1896.) 

No. 301. 

1. Patents — Infringembnt Scits — Défenses — Want of Invention. 

The défense of want of invention, Inciuding the right to show the prier 
State of the art, is always open, and it is not necessary to set it up in 
the answer. Richards v. Blevator Co., 15 Sup. Ct. 831, 158 U. S. 299, fol- 
lowed. 

2. Samb— Invention— Mechanical Skill — Cigar Molds. 

The Miller & Peters patent, No. 258,940, for an Improvement in cigar 
molds, is void for want of Invention, in view of the prier state of the art, 
and as being for a mère change of degree, wlthout change of functlon. 

On Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

This was a suit in equity by J. P. Baldwin and the Miller, Du 
Brul & Peters Manufacturing Company against Charles Kresl and 
John H. Mallue for alleged infringement of a patent for cigar 
molds. The circuit court dismissed the bill, and the complainanta 
hâve appealed. 

Edward Boyd, for appellants. 
D. H. Fletcher, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMAN, District Judge. The complainants appeal from a de- 
cree dismissing their bill for want of equity. The bill allèges in- 
fringement of letters patent No. 258,940, issued to Frederick C. 
Miller and Henry C. Peters, June 6, 1882, for an improvement in 
cigar molds, of which J. F. Baldwin is owner, and the other com- 
plainant is exclusive licensee. A single claim is stated in the pat- 
ent, as follows: 
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"The combinatton, in a cigar mold, of the lld, having at its extrême end 
an outer bearing and tuming point, restlng on the lower part of the mold, 
extended beyond the end eup or matrix a sufflcient distance to enable the 
plunger to be moved ont of the matrix in a plane substantially parallel with 
the sides of the matrix, and without subjecting the edges of the plunger, or 
the side walls of the matrix, to strain, with the gain or rabbet at or near the 
opposite end of the mold, substantiaUy as deseribed." 

The speciflcation contains this further statement of tlie object 
and method of the alleged invention : 

"Our Invention relates to certain improvements in cigar molds shown and 
deseribed in letters patent of the United States granted to us July 26, 1881, 
and numbered 244,941; the said improvements not being ciaimed in said pat- 
ent, and the right being therein reserved to claim the same in a separate 
application. Said improvements relate to the construction of the cigar molds, 
which enables the plungers to be moved out of the matrices in planes sub- 
stantially parallel with the sides of the matrices; and, to sueh end, may be 
stated to consist in the combination, in a cigar mold, of the lid, having at 
its extrême end an outer bearing and turning point resting on the point of 
the mold extended beyond the end cup or matrix a sufflcient distance to ena- 
ble the plunger to be moved out of the matrix in a plane substantially parallel 
with the sides of the matrix and without subjecting the edges of the plunger, 
or side walls of the matrix, to strain, with the gain or rabbet at or near the 
opposite end of the mold." 

In a brief opinion filed by the circuit judge at the bearing, the 
f ollowing description is given : 

"Said mold consists of a rectangular block of wood, transversely across the 
upper surface of which is flxed a séries of longitudinally hollowed wooden 
cups or matrices, in which tbe tobaeco is plaeed for impression; and a similar 
and correspondlng bloek, transversely across the lower surface of which is 
fixed a correspondlng séries of longitudinally hollowed wooden plungers. 
When thèse are brought together the plungers télescope into the matrices, 
compressing the tobaeco in each Into the form of a cigar. The purpose of the 
alleged invention is to facilltate the parting of the upper from the lower half 
of the mold without breaking the edges of the matrices and plungers." 

Ail claim of invention in this device rests upon the alleged novel 
feature that the end of each of thèse blocks extends further be- 
yond the matrix cavities than in the prior forms of mold, and by 
thus lengthening the distance of the point or axis upon which the 
upper block swings, in lifting it for séparation, the pre-existing de- 
fect is avoided, whereby "the edges of the plunger, or side walls of 
the matrix," are subjected to strain or injury. In the opinion of 
the trial court the conclusion is reached that there was no patent- 
able invention in this improvement; and it is also suggested that 
under the rule of strict construction, which must apply, if the pat- 
ent were sustained, it is doubtful whether infringement is made 
out, for the reason that the claim limits the axis of séparation to 
"the extrême end of the lid," while in the "mold used by the défend- 
ant said axis is not at the extrême end." An adoption of either of 
thèse propositions would sustain the decree, but we are of opinion 
that it must be afflrmed upon the primary ground that the patent, 
under well-established rules of the patent law, is invalid. The 
question of patentable invention involves the ascertainment of the 
prior state of the art; and the objection is urged on behalf of 
the appellants, at the threshold of this inquiry, that the défend- 
ants hâve not pleaded such défense, and therefore cannot be heard 
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to "assail the patent for want of invention on account of prior 
de^^[ces, which require proof, or which it was necessary to offer in 
évidence"; that tlie answer sets up the numerous prior patents 
therein mentioned for the défense of want of novelty only. The 
objection is untenable, as the défense of want of invention, includ- 
ing the right to introduce évidence of the prior art, is always open, 
and it is not necessary to set it up in the answer. Eichards v. 
Elevator Co., 158 U. S. 299, 301, 15 Sup. Ct. 831, 832, and cases cited. 

Numerous forms of cigar molds existing prior to this patent 
were shown in letters patent, in mold exMbits, and by the testi- 
mony of expert witnesses and others, which do not require mention 
in détail. It is suflficient to assume the stages of advance in the 
art, as claimed by the appellants, substantially as follows: That 
in the earlier forms of molds the matrices and plungers were made 
flaring, and, not registering closely, produced a crease or fin on the 
side of the molded cigar, which seriously injured its value; that 
turning and repressing the cigar would only correct this in part, 
and at the expense of additional labor and time; that, long prior 
to the application for the patent in suit, Miller and others had "dis- 
covered that the creases could be avoided by making the walls of 
the matrices and plungers vertical, so that there would be a close 
fit," as "shown in Miller's patent of October 13, 1874"; that this 
form introduced another difficulty, in the breaking of the matrix 
edges, because of their close fit, and this was obviated by a device 
for which Miller & Peters obtained (upon division of claims) letters 
patent No. 244,914, issued July 26, 1881, and the letters patent in 
the suit, issued June 6, 1882. According to the testimony for the 
défense, cigar molds imported from Grermany were in common use 
in this country, prior to either of the last-mentioned patents, where- 
in the only différence from the construction shown in thèse patents, 
60 far as material to this controversy, was that they gave less space 
outside the matrix cavities; and this seems to be opposed only by 
the claim that they did not register as closely, and the cigars mold- 
ed in them were creased. But, laying aside the German molds, 
it is conceded that the form shown in this patent was not novel 
at the date from which it must take effect, except in the degree of 
space to the edge of the blocks, or hinging point. This change 
was made necessary by the fact that the outermost matrices (wheth- 
er more than one or two on each side is not shown) were pinched 
and injured in separating the blocks, manifestly due to the arc 
of motion in lifting. The cigars which were molded in thèse broken 
matrices were imperfect, and the remedy would be apparent to 
any operator on discovery, — either to permanently close thèse de- 
fective outer matrices, or to cease using them. To increase the 
number of cigars molded at each opération, it would seem equally 
apparent that the mold must be lengthened. Of the expédient thus 
called for it is justly said in the opinion of the trial court: 

"The extension of the two blocks, or mold, as hère described, seems to me 
an obvious mechanical expédient, suggested at once by the object to be ob- 
tained. That a given length of arc approaches more nearlj»^ to a straight Une 
as the radius of the circle becomes longer is a fact apprehended as soon as the 
conditions of the proposition are présent to the mind." 
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It is true, as contended by counsel for tbe appellants, that no 
gênerai définition bas been found which clearly marks tlie distinc- 
tion between invention and mechanical skill, and it is always difS- 
cult, and ofttimes impossible, to détermine witli certainty that tlie 
conception of a device was "spontaneous, and by a necessity of hu- 
man reasoning," and that any doubt in that regard should then be 
resolved in favor of invention, unless it is clearly placed within 
the domain of mère mechanical construction by some of the well- 
settled rules of the patent law. The authority for granting a pat- 
ent rests exclusively upon statute, and is thereby strictly limited 
to the invention of what is new and usef ul. McOlain v. Ortmayer, 
141 U. S. 419, 428, 12 Sup. Ct. 76, 79. It is not, therefore, suffi- 
cient to show the utility or great popularity of the improvement, 
as strenuously urged hère to sustain this patent, Id. But it 
must also be new, in the sensé of patentable diversity from prior 
methods, forms, and accomplishments, as recognized by the déci- 
sions. The fact alone of improvement does not establish inven- 
tion. Nor, on the other hand, can it be denied for mère simplicity, 
which may be the feature of spécial merit. For the improvement 
claimed in this patent, however, a test is furnished under the rule 
frequently declared by the suprême court, that "a change only in 
form, proportions, or degree, the substitution of équivalents doing 
substantially the same thing in the same way, by substantially 
the same means, with better results, is not such invention as will 
sustain a patent." Smith v, Nichols, 21 Wall. 112, 118. 119; Burt 
V. Evory, 133 U. S. 349, 358, 10 Sup. Ct. 394; Cluett v. Claflin, 140 
U. S. 180, 183, 11 Sup. Ct. 725, 726; McCarty v. Eailroad Ce, 160 
U. S. 110, 118, 16 Sup. Ct. 240, 243; Caverly's Adm'r v. Deere & Ce, 
24 U. S. App. 617, 631, 13 C. C. A. 452, and 66 Ped. 305; Griswold 
V. Wagner, 37 U. S. App. 171, 15 C. C. A. 525, and 68 Fed. 494. 
To change the degree of a thing, or of one of its features, is not 
patentable invention. Guidet v. Brooklyn, 105 U. S. 550. 552; 
Walk. Pat. (3d Ed.) § 31. And so of any change in the "form of 
embodiment," of mère degree or quality of action, without chan- 
ging the function of any élément, or adding a new élément, al- 
though it may greatly improve the old combination. 1 Rob. Pat. 
§ 237. It is obvions that the diversity in the mold of thèse pat- 
entées from the old form was only in the proportions of space be- 
yond the matrices which happened to exist in the prier molds, 
without any spécial function in the pre-existing proportion; and 
ail the éléments performed the same gênerai function after the 
changes as before, with the same movement, only modiôed in de- 
gree. There was no new combination, and the improvement clearly 
belongs to the "category of degree" referred to by Mr. Justice 
Swayne in Smith v. Nichols, supra, and is not patentable. The 
decree is aflBrmed. 
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ROWLETT V. ANDERSON et aL 

(Circuit Court, D. Indlana. October 14, 1896.) 

No. 9,096. 

1. Patents — Interprétation— Extbnsivb Use. 

Tbe fact that a machine or devlce bas met with gênerai favor and ac- 
ceptance by tbe trade Is net of persuaslTO force in favor of a broad con- 
struction of tbe patent, when, in view of tbe prior art, there is no fair 
doubt as to tbe limitations wblcb must be placed upon tbe claims. 

2. Samb— Infeingembnt— Lawn Mowbrs. 

The Rowlett patent. No. 383,829, for a ratchet mecbanism for lawn mowers, 
if valid at ail, must, in view of the prior state of tbe art, be limited t» tbe 
exact eomblnation described or its fair équivalent; and the same Is not 
inf ringed by a mecbanism made according to the Farmer patent. No. 497,- 
467. 

This was a bill by Jacob V. Rowlett against Francis S. Andersen 
and others for alleged infringement of a patent relating to lawn 
mowers. 

V. H. Lockwood, for complainant. 
Chester Bradford, for défendants. 

BAKER, District Judge. This is a suit in equity for the in- 
fringement of letters patent No. 383,829, issued May 29, 1888, to 
the complainant, for an alleged improvement in lawn mowers. The 
device in question is a ratchet mecbanism, such as is used for many 
purposes. A ratchet mecbanism of this gênerai character isin 
common use in lawn mowers, and both parties to this suit are en- 
gaged in the manufacture of such machines. The complainant's 
device consists of a pinion loosely mounted on the reel-shaft of 
the lawn mower, and containing perforations through the same 
parallel with the axis of the shaft in which the pawl-pine are 
placed; a ratchet-coUar permanently fastened to the shaft upon 
one side of the pinion, and a two-faced cam-collar permanently fas- 
tened to the shaft upon the other side, which two-faced cam opérâtes 
to drive the pawl-pins through the pinion into engagement with 
the teeth of the ratchet-collar. 

The claims alleged to be infringed are the second, third, fourth, 
fifth, and eighth, which are as follows: 

(2) In a lawn mower, the combination, with the reel-shaft, of.a ratchet-collar 
keyed to said shaft near its end, driving pinions loose thereon, and provlded with 
pawl-pms arrangea in bearlngs in the body of the pinion parallel with its axis, 
and a cam-collar keyed to the shaft at each end outside the pinion, and having 
upon its inner face cam projections which project the pawi-pins inward, substan- 
tlally as specifled. 

(3) In a lawn mower, the combination, with the reel-shaft, of a pinion loose 
upon the end thereof, a ratchet-collar upon one side of said pinion, a cam-collar 
upon the other side, and steel pawl-pins lylng in beaiings in the body of the 
pinion, and thrown by the cam-collar into engagement with the ratchet-collar, 
both said collars belng keyed to tbe shaft, substantially ae specifled. 

(4) In a lawn mower, the combination, with a ratchet-collar having opposite 
inclines terminating in square cam-shoulders upon one of its parallel faces, of a 
pinion loose on the shaft, pawl-pins arrangea in the body of said pinion to move 
towards the ratchet-collar and from it, a cam-collar having two double inclines 
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formlng opposite apexes, sald cam-collar betog seated in a recess in the outer face 
of the pinlon, and means for keylng both collars to the shaft, substantially as 
specified. 

(5) In a lawn mower, the combination, with the reel-shaft, of a loose pinion, 
pawl-pins movable thereln In lines parallel to th axis, a ratchet-pinlon having 
radial recesses which engage with a pin through the shaft, and a cam-collar upon 
the opposite side of the pinion, having a cotter-pin engaging with the shaft, and 
lylng in recesses in the outer face of the coUar, substantially as specified. 

(8) In a lawn mower, the combination, with loose driving gears or pinions, of 
movable pins or pawls working in parallelism with the axes of the pinions, and 
located between the faces and the axes of said pinions, said pins or pawls each 
engaging at one end with a ratchet, and at the other with a two-faeed cam, 
whereby the pin or pawl is made to engage with a ratchet when the pinion moves 
in one direction, and la permitted to pass over a ratchet when moved In the op- 
posite direction, substantially as specified. 

The défenses set up are: First, that tlie patent is invalid for the 
reason that it embraces seTeral separate, distinct, and indépendant 
inventions; second, noninfringement; third, noninvention ; and, 
fourth, anticipation in prior patents and structures. 

The pawl and ratchet mechanism used by the défendants in the 
manufacture of their lawn mowers is that described and claimed 
by Frank T. Farmer in letters patent No. 497,467, issued to him 
May 16, 1893. This device consists of a pinion loosely mounted on 
the reel-shaft of the lawn mower, one side of which pinion is plain, 
and the other recessed so as to form a single cam-face. The pinion 
also has a flange which extends laterally parallel with the shaft. 
A ratchet-collar is also mounted on the shaft, and permanently 
fastened thereto. Between the pinion and the ratchet-collar is an 
intermediate disk or collar, having a peripheral recess into which 
the flange on the pinion extends. This disk or collar carries a sin- 
gle pawl-pin. 

In the view I take of this case, it is only necessary to consider 
the défense of noninfringement, and that very briefly. Every élé- 
ment of the complainant's combination is old, and has long been 
in familiar use. In view of the prior state of the art, if his com- 
bination shows any invention, upon which the court expresses no 
opinion, the scope left for invention was conflned within narrow 
limits. The claims of the complainant cannot, as insisted by his 
counsel, receive a broad construction, but must be limited to the 
exact combination claimed, or its fair équivalent. It is urged 
that the complainant's lawn mower, by reason* of his device, has 
met with great favor and gênerai acceptance in the trade, and that, 
in view of this fact, the claims of his patent ought to be broadly 
construed. If there was fair doubt in view of the prior state of 
the art as to the proper construction of the claims, this argument 
might be entitled to weight, but in this case the court does not 
regard it as having any persuasive force. The structure of the 
two devices is not coïncident, nor do I regard the one as the 
mechanical équivalent of the other. In the complainant's device, 
the pawl-pins, during the rearward movement of the machine in 
which the device is employed, are in continuai motion, being con- 
stantly driven back and forth by the inclined faces on the rear of the 
ratchet-collar, and the cam-faces of the two-faced cam of the cam 
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c-ollar. In the défendants' device the pawl-pin is statîonary at ail 
times both in the forward and rearward movement of the machine, 
except momentarily, when it is being shifted from the engaged 
to the nonengaged position, or the reverse. The complainant's de- 
vice embodies as an essential élément a câm-collar keyed to the 
shaft, while the défendants' device has no such collar nor its équiv- 
alent. The complainant's device embodies as an élément, not only 
a cam-collar, but a cam-collar having a recess with a cotter-pin 
lying therein, and engaging with the shaft, which is not found 
in the défendants' device. The défendants' device does not embody 
as éléments movable pins or pawls working in parallelism with the 
axes of the pinions, and located between the faces and the axes of 
said pinions ; nor does it contain a two-faced cam. It is true that 
both devices produce the same resuit, but not by the same mechan- 
ical combination. Neither the structural law nor principle of con- 
struction or opération of complainant's device is secured to "him 
by his patent. His patent secures to him simply the combination 
specified in his claims, and, in the opinion of the court, this com- 
bination is not infringed by the défendants' device. The bill will 
therefore be dismissed. for want of equity, at the costs of the com- 
plainant 
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GRACE et al. v. THE MAUNA LOA. 

(District Court, S. D. New York. July 1, 1896.) 

BOTTOMBY AND RbSPONDENÏIA BoND INVALID, AS UnNBCESSABT AND WITHOUT 

Communication— PoBT op Refuge— Rkpair of Ship— Sbawobthiness Up- 
HBLD— Bureau Veritas Certificate— Gênerai. Avbrage. 

The bark Mauna Loa, with a cargo of nitrates shipped at Chili for New 
York, sprting a leak after proceeding about 1,500 miles on her voyage and 
put into Valparaiso for repairs, where she had to unload her cargo, In- 
volving some loss; by arrangement between the libellants and the ship 
owners at New York, the latter remitted a cable crédit for the estimated 
expenses of repairing the ship, as well as for the ship's estimated share 
of gênerai average charges, on the understanding that the libellants would 
advance their share of the gênerai average ebargeable against the cargo. 
The libellants' agents at Valpariso were also agents of the ship at that 
place. The libellants instructed the agents to take a respondentia bond 
for the cargo's share of the gênerai .average. The agents took from the 
master a bottomry and respondentia bond, considerlng that the ship- 
owners had not advanced their whole share. The bond was taken without 
notice to the shipowners, who were in good crédit and prepared to furnish 
on notice by telegraph any further money that might be needed. The 
agents themselves, after advertisement, took the bottomry and respon- 
dentia bond from the master, and afterwards assigned it to the libellants. 
The bond embraced about $3,000 for premiums and various charges beyond 
the actual advances. Held: (1) That the Iwttomry bond was invalid, as 
an express contra et, for want of communication with the owners; also 
as being taken without necessity and contrary to the libellants' instruc- 
tions; but that the ship was answerable for any deficiency in the sum 
pald for her share of the gênerai average charges; (2) that upon the con- 
flicting testimony as to the seaworthiness of the ship at the time she 
sailed, the fact that her certificate issued by the Bureau Veritas had just 
expired was not conclusive; and that upon ail the circumstances, including 
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the contemporaneous judgment at Valpaxaiso, the sea-worthlness of the ves- 
sel should be sustained; and that the cost of putting In to Valparaiso and 
of unloading the cargo were, therefore, valid charges in gênerai average. 

Macfarland & Parkin, for libellants. 
Wing, Shoudy & Putnam, for claimants. 

BROWN, District Judge. The above libel was flled by William 
E. Grâce & Co., of New York, the charterers of tbe British bark 
Mauna Loa, and owners of a cargo of nitrates sMpped at Caleta 
Buena, to recover for a certain loss of nitrates in unloading and re- 
loading at Valparaiso, a port of refuge, and also to recover, as 
assignées of a bottomry and respondentia bond for £2422.6.2, ex- 
ecuted by the master to Grâce & Co., of Valparaiso, in 1893, under 
the f oUowing circumstances : 

The cargo being loaded pursuant to charter at Caleta Buena, 
the ship, on July 26, 1893, sailed for New York. On the 13th of 
August, when about 600 miles to the southwest of Valparaiso, the 
ship was found to be leaking so badly that after consultation be- 
tween the master, ofiScers and crew, she put back to Valparaiso for 
repairs, and reached that port on August 24th, The unshipping 
and reloading of cargo was attended by some loss of nitrates, and 
this loss is one of the subjects of claim in the libel. For the re- 
pairs to the hull, the owners after repeated consultation with 
the libellants in New York made remittances to the master amount- 
ing to £1,600, as the estimated cost of repair, and £200 for the 
iship's estimated share of the gênerai average expenses at the 
port of refuge; the libellants, after consultation between them and 
the fespondents, being expected to supply the residue of the gênerai 
average expenses as the cargo's proper share. The libellants at 
New York instructed Grâce & Co., their représentatives in Val- 
paraiso, to provide this balance by loan on respondentia bond, i. 
e. on the cargo only. But Grâce & Co. procured the master to ad- 
vertise for a loan on bottomry and respondentia, and they them- 
selves, made the loan on this double security. The master had 
never executed a bottomry bond before. Grâce & Co. were the 
ship's agents at Valparaiso, as well as the libellant's agents, and 
they represented to the master that it was the proper course for 
the master to raise the rest of the money by bottomry and re- 
spondentia. This bond was afterwards assigned to the libellants 
at New York, who held it at the time of the ship's arrivai ; and 
this is the second subject of the libellant's demand. After deliv- 
ery of part of the cargo, the master, learning that the libellants 
claimed to offset the amount of the bottomry bond against the un- 
paid freight, refused to deliver the rest of the cargo, until security 
was furnished for the balance of the freight. The above libel 
was thereupon filed. A deposit was afterwards made in the regis- 
try of the court to cover the claim for freight, and the cargo was 
delivered. 

The défendants aver that the bond, so far as it affects the ves- 
sel by bottomry, was unnecessary, unauthorized, and void, and 
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contrary to the master's instructions; that the bark was staunch 
and seaworthy at the commencement of the voyage, but was obliged 
to put back to Valparaiso through sea périls; that the expenses 
there, except repairs, were a gênerai average charge; that upon 
conférence with the libellants, the claimants put the master in 
f unds for ail gênerai and particular average chargeable against the 
ship; and that since arrivai hère, a gênerai average adjustment 
had been made by which less than $800 is found due to the cargo 
account, and that the balance of freight money due from the cargo 
to the vessel is $5,004.26. 

The libellants contend that no part of the port of refuge expenses 
are a gênerai average charge, for the reason that, as the libellants 
claim, the ship sprung a leak in conséquence of her insuflficiency 
and unseaworthiness at the time of starting on her voyage from 
Caleta Buena, through lack of proper caulking and metalling; that 
the port of refuge expenses arose through the fault of the ship, 
and must, therefore, be borne by her alone. 

The correspondence and telegrams between Grâce & Co. of Val- 
paraiso, the libellants in New York, and the agent of the claimants 
hère, leaves no doubt that at the time the repairs were made the 
expenses at Valparaiso, aside from repairs to the ship, were un- 
derstood to be a gênerai average charge; that the claimants trans- 
mitted to Valparaiso ail their estimated share, and understood 
that the libellants would supply their share, and that the libellants 
intended to do so by means of a respondentia bond upon their 
cargo, and so directed. This sufSciently appears from the follow- 
ing brief summary, supported by the oral testimony. 

On the 4th of November, 1893, the libellants cabled from New 
York to G-raee & Co. at Valparaiso, between which ports there was 
daily cable communication, asking what the expenses would be 
"exclusive of repairs (i. e. to the ship), and inclusive of re-shipment" 
(i. e. of cargo); and at the same time they transmitted a message 
from the owner to the captain to proceed with the repairs. On 
the 6th of November, the owners mailed to Captain Douglass a 
letter of crédit for £1,800 to cover repairs to the ship, and £200 
for the ship's estimated share of gênerai average. On the 8th 
of November the libellants received from Grrace & Co. a cable that 
"expenses would be about £1,600; and added, "May we take cap- 
tain's drafts for disbursements, including cost of repairs." On 
November 9, the libellants replied: "Mauna Loa owners will mail 
to-day on Baring Bros. & Co., London, £1,800. Will let you know 
later about advancing balance." On the 23d the libellants di- 
rected Grâce & Co. to advertise for Mauna Loa balance against 
respondentia bond, and in their letter of November 29 to Grâce & 
Co. they referred to the cable last named, and to advance "if you 
thought well of it against respondentia bonds any balance which 
the vessel might need for transshipment needs and disbursements." 
This was evidently in conformity with the arrangement testified to 
by the respondents, that the libellants would provide for the esti- 
mated expenses chargeable in gênerai average against the cargo. 

On December 15th Grâce & Co. at Valparaiso advertised for a 
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loan on bottomry and respondentia, and on January 4, 1894, ex- 
plained to the libellants that their déviation in making the advance 
upon bottomry as well as respondentia was "owing to the fact that 
the £1,800 supplied by the owner did net, in our estimation, cover 
the ship's liability to gênerai average"; which I understand to 
mean that they considered the £1,800 already supplied by the own- 
er s to the master to be somewhat less than would be chargeable 
against the ship, because her share of gênerai average was thought 
to bave been estimated too low. 

The évidence leaves no doubt that the owners of the bark were 
at that time in good crédit, and had no difflculty in supplying 
such funds as were needed, without incurring the extra charges 
incident to bottomry. In this bond a charge was made for mari- 
time premiums at the rate of 15^, with other incidental expenses, 
amounting in ail to about $3,000, above the actual advances. 

Upon the circumstances proved in this case, the bottomry bond 
cannot be upheld as an express contract, nor any lien recognized 
for the extra expenses attending it. There was no need of resort- 
ing to a bottomry bond, or of thèse extraordinary expenses. The 
bond was taken without notice thereof to the owners, or communi- 
cation with them on the subject, although means of daily communi- 
cation with them existed; it was taken without their knowledge, 
contrary to their intent, and without necessity; since they were 
able to supply ail the funds required, as both the master and Grâce 

6 Co. had sufficient reason to know. On this ground alone it 
would be invalid. 1 Pars. Shipp. & Adm. 143; Wallace v. Fielden, 

7 Moore, P. 0. 398; The Oircassian, 3 Ben. 398, 417, Fed. Cas, No. 
2,724; The Archer, 15 Fed. 276; Id., 23 Fed. 350; The Œulio, 27 
Fed. 318. It was also taken contrary to the directions of the 
libellants, as cargo owners. Grâce & Oo., moreover, as the agents 
of the ship in Valparaiso, held confidential relations with the mas- 
ter and owners, and were bound to protect them against such ex- 
tra charges by proper advice and communication, instead of taking 
advantage of the master's ignorance, to their own profit. "The ut- 
most good faith is exacted of ail parties concerned." Per Nelson, 
J., Carrington v. Pratt, 18 How. 63, 69. And see The Julia Blake, 
107 U. S. 418, 432, 2 Sup. Ct. 692, 703, affirming Id., 16 Blatchf. 
472, Fed. Cas. No. 7,578; Cunningham v. Insurance Co., 26 Fed. 
47; Astsrup v. Lewy, 19 Fed. 536. 

Though the bottomry bond is invalid as an express contract, the 
actual advances of money madeat the port of refuge for the needs 
of ship and cargo are a lien on the ship provided they were for ex- 
penses which the ship was bound to pay; and this dépends on the 
enquiry whether the case is one for gênerai average, or not. 

If the expenses at Valparaiso arose through the insufficiency or 
unseaworthiness of the ship at the commencement of the voyage, 
and not through sea périls, no gênerai average charge whatever 
can be made against the cargo; the ship and owners would be bound 
to pay ail the port of refuge expenses, though not liable for the 
extra charges attending the unauthorized express contract of bot- 
tomry. On this view of the case, the libellants would be entitled 
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to crédit for ail the advances made, with interest, but without 
the bottomry premiums and commissions. 

If, on the other hand, thie sMp was seawortliy, and the piitting 
back to Valparaiso was made necessary, as the owners contend, in 
conséquence of leaks caused by the straining of the ship in vio- 
lent seas, then the ship is liable only for so much, if anything, 
as still remains chargeable against her on gênerai average ac- 
count. The statement in Grâce & Co.'s letter of January 4, 1894, 
i. e., that the reason for taking bottomry was to cover fuUy the 
ship's liability in gênerai average, indicates that Grâce & Co. did 
not then intend to advance on the crédit of the ship, or to hold her 
liable for, anything beyond her liability in gênerai average. If 
the bottomry bond is not sustainable as an express contract, there- 
f ore, the libellants cannot claim a maritime lien beyond the amount 
which they did thus advance on the actual crédit of the ship. 

The question whether the leak which required the ship to put 
back to Valparaiso is to be ascribed to unseaworthiness, is an 
embarrassing one. The ship was built in 1881; she was then 
rated in the best class of wooden sailing ships, and at the time 
of this occurrence was, therefore, but twelve years old. She pass- 
ed her half term survey in 1887, and had been dry docked and ex- 
amined generally in New York on January 21, 1892. She sailed 
from New York on February 12, 1892, and arrived at Valparaiso 
on May 20th, Her fore and main topmasts had been carried 
away on the 9th of April, with some other slight damage; but 
her huU was not injured, and her perishable cargo was delivered 
at Valparaiso in good order, and no leaks were caused by that 
accident. Her spars and rigging were then repaired ; lier hull 
was Sound and needed nothing, save that some copper plates were 
replaced which had been torn by the wreck of the topmasts. 
From Valparaiso she proceeded in ballast to Puget Sound, and 
returned with lumber to Junin, Chili, where she arrived on March 
27, 1893, and there delivered her cargo in good order. It was 
while the vessel was at eTunin that the charter to the libellants 
was executed. On the 15th of June she went to Caleta Buena, 
13 miles below Junin, and immediately commenced taking in cargo, 
and on the 26th of July, as above stated, sailed for New York. 
The certiflcate given her on repair in New York in January, 1892, 
reads, "Caulking tested and found good; métal sheathing on bot- 
tom re-nailed; well repaired, making good for 18 months." This 
18 months had just expired when she sailed from Caleta Buena. 

At the time when the ship put about for Valparaiso on the 13th 
of August she had made during her 18 days sail about 1,500 miles 
direct progréss upon her course, though she had logged a mueh 
greater distance. Until the 5th of August the log does not show 
any bad weather beyond some hard squalls and strong breezes. 
On Monday, August 7th, 1893, the log begins as follows: 

"P. M. commences with strong winds and cloudy weather, with a heavy 
head sea, ship pltching heavily." 

v.76F,no.6 — 63 
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Durihg the rest of that week thé wéâther was mostly moderate, 
with occasional squalls and fresh breezes, Up to this time as 
respects the pumps the entries in the log are usually the same — 
'Tumps attended to every 4 hours;" and the testiîaony is that 
there was no leaking beyond the ordinary small amount of water. 

On Sunday, August 18th, 1893, the log is as follows: 

"P. M. Commences wlth strong wns (wlnds) & cloudy wr. (weather) wltU 
a tremèndous heary S. S. W. sea running, ship pitching and straining heavily; 
ship commeneing to make considérable of water; wlnd Inereasing, stowed 
top G (gallant) sails, large quantitles of -water coming on deck. 

"4 p. m. a heavy sea struck ship on starboard bow, starting Iww-sprit and 
doing otier damages causlng the ship to make a great deal more water; main 
pumps and wlnd mlll pump constantly going. 

"Midnlght, a moderate gale & dwr. (dull weather). 

"4 a. m. Dwr. (dull weather). 

"11 a. m. as the ship was maklng so much water Captaln Douglass consulted 
his offlcers and crew as to the beet course to pursue, and it was declded to put 
back to Valparaiso for the beneflt of ship and cargo and ail hands concemed. 

"11:30 a. m. squared away and ran ship for Valparaiso. 

"Noon, A moderate gale and dark cloudy weather; ship rolling heavily and 
taklng heavy water on deck. 

"Pumps constantly going. 

"Lts. (lights) attended to." 

During the two days following the log recites a moderate gale 
and very heavy seas; ship pitching and straining heavily, on the 
15th taking heavy seas on board; pumps constantly going. She 
arrived at Valparaiso on the 24:th of August. In still water she 
did not leak. Upon discharge of the cargo and three surveys, 
it was found that the butts in the water ways were slack, and the 
seams around the bow in the main deck very open; that the seams 
around the main hatch coaming showed some movement; the cov- 
ering-board seam slack; one hanging knee on the port side broken; 
one on the starboard side, and one lodging knee badly split; many 
nails started in the sheathing, and the copper wrinkled in parts; 
where sheets of copper were stripped oif, the seams were found in 
fair condition. Captain Elliott, Lloyd's surveyor at Valparaiso, 
of long expérience, who was examined with others by the libellants 
on interrogatories, testiâes: 

"Q. State what In your opinion was the cause of the vessel'e leaking, and 
give your reasons for your opinion. A. The vessel had strained from severe 
weather." 

Later, he says he found very little signs of heavy strain; and 
two other witnesses at Valparaiso say there was little or no strain- 
ing. Captain Woodworth, of the ship Eurêka, then in Valparaiso, 
saw the Mauna Loa when she came in, and he testifles that her 
copper was wrinkled and off in places; that the seas and weather 
described in the log would tend to strain the vessel, and would 
wrinkle her copper and tend to weaken the vessel; that it would 
be a pretty heavy sea that would start the bow-sprit, and that 
this would strain the ship around the knightheads where the bow- 
sprit was secured, and make her leak in the seams; and that the 
Béas in that région were as bad as around Cape Horn, or worse. 
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The repair of the sMp consisted mainly in cauHiing, though the 
broken knees and stanchions were repaired, and many other minor 
items were attended to. 

The testimony of the captain adds considérable to the statements 
of the log, which he testifles does not adeqnately represent the 
severity of the seas. He says on the 13th it was the worst sea 
he ever had, for it was a cross sea; that the seas are more regu- 
lar off Cape Horn; that he had been around there several times, 
and that he had never had anything like this. He testifles also 
that on the llth and 12th of August there were heavy head seas, 
the ship drifting into it yery heavily; ship straining very heavily. 
The mate who made the entries had left the ship at Valparaiso. 
His évidence was not obtained. The testimony of the steward in 
the above particulars corroborâtes that of the captain; and the 
évidence of Captain Woodworth of the Eurêka, and Captain Bar- 
stow, of the Independence, is to the same effect. 

The master testified that at Junin the ship was scraped and ail 
her seams tried with a housing iron, and that anything found soft 
was fllled up with oakum ; and her waterways were caref uUy over- 
hauled; that before loading the cargo for Caleta Buena she was 
again examined, and her condition was good and everything sound. 
The respondents rely on thèse proofs as sufflcient évidence of sea- 
worthiness, and of sea périls as causing strain of the ship and 
the leak which required her to put back to Valparaiso. If this ia 
correct, the case is one for gênerai average, and the cargo must 
pay its share. 

The libelants contend that the above proof is insufficient ; 
that no such examination of her metalling and seams was had 
as was necessary upon the expiration of her certificate; that the 
entries in the log do not show any such severe seas as to cause such 
leaks in a seaworthy ship; that there was substantially no strain- 
ing of the ship ; and that the fact that the ship needed practically 
no other repair than re-caulking, is conclusive proof that this dis- 
aster would not hâve happened had her caulking been in proper 
condition at the commencement of the voyage. The testimony of 
the captain, it is argued, is merely an attempt to supply, by exag- 
geration, and by additions to the log, its alleged insufficiency to 
support the défendants' case. 

I hâve already referred to the testimony of the captain that she 
was examined at Junin and Caleta Buena, and that her sides, 
seams, and waterways, were put in good condition. The steward 
conflrras this testimony. Both also testify that before loading at 
Caleta Buena two persons came aboard and inspected the seams, 
and the gênerai condition of the ship, ojje of whom was the agent 
of Grâce & Co., who attended to the loading; that they had tools 
for the purposes of inspection, and at the end of the examination, 
in answer to inquiries, stated that they found the ship ail right. 
Mr. Peake, the local agent of the libellants at Caleta Buena, who 
had gênerai charge of the loading there, testifles, however, that 
no inspection of the vessel was made by him, or under his author- 
ity. This testimony seems to me insufficient to discrédit the tes- 
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timony of the master and steward as to this additional examina- 
tion, which in itself was quite natural and probable. 

The testimony of the workmen in libellants' behalf at Oaleta 
Buena, so far as it is based on mère reports of otliers, is entitled 
to no weight. Their testimony as to the leaky ports is explained 
fully in the captain's testimony, and has no connection with this 
disaster. The testimony of Sandovalla, whose déposition was not 
signed because he was not paid |100, cannot be admitted. 

The évidence of the surveyors at Valparaiso leaves no doubt 
that there was no heavy straining; and yet Mr. Elliott, whom I 
regard as the most compétent of the experts there, testifled that 
the "cause of the leak was the straining of the vessel." There 
was évidence of some movement of the parts about the main hatch, 
and in other places^ Whether the knees and stanchions were 
broken at this time, and from this cause, is not stated; it is, per- 
haps, inferable that they were. The fair conclusion from the 
whole testimony seems to me to be that there was some straining 
of the vessel, though no heavy straining; and that this arose from 
heavy seas, while under a press of sail before the wind; and this 
is consistent with the évidence that the ship leaked while sailing 
in rough seas, but did not leak in still water. 

It is urged that after the lapse of the 18 months named in the 
certiflcate the vessel should hâve been re-caulked at Caleta Buena 
as she was afterwards caulked at Valparaiso, and that had this 
been done, the expenses at the port of refuge would not hâve been 
incurred. It cannot, of course, be demonstrated that the leak 
would not hâve occurred had a similar re-caulking been done at 
Caleta Buena. But assuming that the accident would not hâve 
occurred had the ship been re-caulked, that would not establish 
the ship's liability. For the question is not whether fresh caulk- 
ing would hâve made the ship stronger, or would hâve endured 
more than old caulking; but whether with the caulking as it was 
when she left Caleta Buena the ship was in a reasonably ât condi- 
tion for the contemplated voyage. The Edwin I. Morrison, 153 
U. S. 210, 211, 14 Sup. et. 823, 825; The Sintram, 64 Fed. 884; The 
Titania, 19 Fed. 105-108. Reasonable fitness does not mean the 
highest degree of eflSciency, etc., but only such a degree of sound- 
ness and fltness as in the judgment of maritime experts, renders 
her able to encounter ail the ordinary périls to be reasonably an- 
ticipated upon the voyage. 

The fact that the period of 18 months named in the last certifl- 
cate had expired, is not of itself controlling. Such a certiflcate 
has no absolute character. In such certiflcates some period must 
be named; and that will naturally be the shortest estimated period 
of confident safety, barring accidents or extraordinary circum- 
stances. The presumption of sulHcient caulking which the cet-tifi- 
cate affords, must, therefore, hold for a longer or shorter time than 
that named, according to the weather, the trials, and the casual- 
ties to which the vessel has been exposed. In this case the com- 
paratively good weather which the ship's log shows she had dur- 
ing this 18 months after the certiflcate was given, would furuish a 
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natural presumption that lier condition would be good for a longer 
period than that named in tlie certiflcate. Moreover, this was not 
an old and décrépit ship; she was in gênerai stout and staunch, in 
this respect differing from some of the cases cited. The évidence 
of the master as to heavy cross seas is not contradicted by the log, 
but tndirectlj supported by it, as well as by the testimony of Captain 
Woodworth- 

In the récent case of The Warren Adams, 20 C. C. A. 489, 74 Fed. 
415, Judge Wallace, in the circuit court of appeals, in commenting 
on this subject thus states the long settled law: 

"Where a vessel soon after leaving port becomes leaky, without stress of 
weather or other adéquate cause of injury, the presumption is that she waa 
unsound before setting sali. The law will intend the want of seaworthiness, 
because no visible or rational cause, other than latent or inhérent defects In 
the vessel, can be assigned for the resuit. But where it satisfactorily appears 
that the vessel encountered marine périls Whlch might well disable a staunch 
and well manned ship, no such presumption can be invoked. And where for a 
considérable time she has encountered such périls and shown herself staunch 
and strong, any such presumption is not only overthrown, but the fact of her 
prevlous seaworthiness is persuasively indicated." 

In the présent case, before the ship put about she had logged a dis- 
tance almost equal to a voyage to Europe after sailing from Caleta 
Buena. The seas described in the log were suflQcient to start the bow- 
sprit ; and cross seas of that severity seem to me also f uUy adéquate to 
cause some straining of the ship, such as is indicated by the évidence 
before referred to in the movement of the parts, and the wrinkling of 
the copper, and thus to produce this damage. That there was some 
straining of the ship seems to me the more probable not merely from 
the fact that the ship ceased to leak in still water, but from the fur- 
ther fact that the distance logged on the 13th was 201 knots, or an 
average of upwards of 8 knots an hour for 24 hours. The libellants 
argue that this makes very improbable the existence of any such 
heavy seas as are alleged; but the ship had an aft wind and was no 
doubt making ail the speed she could. It is not impossible that in 
his désire to expedite the voyage the master carried more sail than 
was prudent with so stifE a cargo as nitrates. A press of sail with 
such a cargo, in severe cross seas, might easily produce straining 
enough to start this leak, when with a more buoyant cargo, or less 
canvass, the vessel might hâve passed through the same seas un- 
harmed. 

Another considération not to be wholly overlooked ia the fact, évi- 
dent from the testimony, that the contemporaneous judgment of the 
matter on the spot, at Valpariso, was that the case was one of gênerai 
average, i. e., damage from a sea péril. No doubt the previous 
history of the vessel was not then f uUy known ; but the f acts, and the 
fair inferences therefrom, as respects the condition of the vessel on 
arrivai, as indicating the causes of the leak, were likely to be fully 
appreciated then and there, and quite as adequately, as upon the 
dépositions since taken. 

On the whole évidence, which I hâve found very perplexing upon 
this point, I think the vessel should be held seaworthy, and the dam- 
age in question, therefore, adjusted as gênerai average. 
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The loss of nitrates was a natural incident to the unloading and 
re-loading in Valparaiso, and should enter with otker items into the 
gênerai average account. If the parties cannot agrée upon the ad- 
justment made, a référence may be taken to ascertain what amount, 
if any, is owing by the ship to the cargo; and the amount so ascer- 
tained to be allowed to the libellants as an offset to the freight due. 



THE WILLAMETTE VALLET. 

CHANDLEE v. THE WILLAMETTE VALLEY, 

(District Court, N. D. Callfomia. June 4, 1896.) 

1. Maritime Liens — Sale dnder— Surplus— Judgmbhts of State Courts— 

JîxECUTiON— Lien op. 

The holder of a judgment rendered in a state court, who has Issued process 
of exécution against a vessel which has been selzed under maritime liens, has 
no lien fo'r the satisfaction of his judgment upon the surplus arising from a 
sale of the vessel to pay such maritime liens. The Lottawanna, 20 Wall. 
201, and The Balize, 62 Fed. 414, followed. The Daniel Kalne, 35 Ped. 785, 
78T, disapproved. 

2. Samb— Master— Pilot's Lien— Watvbr. 

Where a llcensed pilot acts as master of a steamer, he walves his lien for 
services as pilot, even though such services were rendered and he received an 
excess of wages on account of his tjualiflcations as a pilot. The Balize, 52 
Fed. 414, followed. 

8. Same— Libeled Vessel— Sureties for Rbleasb— Lien ot'. 

The sureties on a bond glven for the release of a vessel belonging to a cor- 
poration In the hands of a recelver were compelled to pay the amount of the 
decree against the vessel. Thelr claim for the judgment and costs, but not 
for counsel fées, etc., was allowed, and made a preferred clalm even over the 
reeelver's certtflcates. Subsequently the vessel was sold to satisfy certain 
maritime liens, and the sureties brought a claim against the surplus arising 
from such sale for the total amount paid out by them. Eeld, that they had 
no lien upOn such surplus, but only a Personal claim against the owner, 
which could not be allowed when there were other claims pending against the 
fund. Carroll v. The Leathers, Fed. Cas. No. 2,455, Roberts v. The Hunts- 
ville, Ped. Cas. No. 11,904, and The Madgie, 31 Fed. 928. followed. The 
Menominie, 36 Ped. 197, and The Thomas Sherlock, 22 Ped. 253, distinguished. 

4. Samb— Sale Under — Surplus — Appoktionmekt of— Recbiver's Certipi- 

CATBS. 

Where a vessel has been sold to pay maritime liens, the district court will 
not adjudge the surplus to or apportlon it between the holders of reeeiver's 
certiflcates issued by the receiver of the owner of such vessel, appointed by a 
State court of anotlier state, even though such court has decreed that the 
certiflcates shall be first liens upon the vessel, and paramount to other liens 
upon the property of the owner. 

5. Samb— Disposition dp— State Courts — Suspension of Jurisdiction. 

Where a state court has obtained légal possession of a vessel in foreclosure 
proceedings against the owner thereof , and a receiver has been appointed, 
the seizure and sale of such vessel by the district court to pay maritime liens 
merely suspends the action of the state court as to the surplus arising from 
such sale, and such surplus will be paid over to the receiver, as the olflcer 
of the state court, for distribution. 

The steamship Willamette Valley, f ormerly owned by the Ore- 
gon Paciflc Railroad Company, having been sold to satisfy various 
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maritime liens proved against her, the receiver of the company peti- 
tioned the court for the surplus proceeds. Counter pétitions were 
also filed by several creditors of the Oregon Pacific Railroad Com- 
pany. 

This corporation was insolvent, and, by vlrtue of a certain action to foreclose a 
mortgage held against It by tbe Farmers' Loan & Trust Company, Instituted In the 
circuit court of the state of Oregon, in and for Benton county, ail of Its property, in- 
cluding the steamship Willamette Valley, was placed In the possession and under 
the control of a receiver appointed and actlng under the ordera of that court. Sub- 
sequently the road and property of the company were sold to satisfy the decree Oif 
foredosure, and, upon confirmation of the sale, the then actlng receiver, Charles 
Olark, was discharged, and exonerated from hls trust, except as to this sur- 
plus fund, which he now seeks to obtain as against the claims of thèse varions 
creditors. Thèse claims are as follows: (1) That of W. A. Swlnerton, who 
pétitions to bave a common-law judgment, whlch he obtained in the courts 
of this State, satisfied ont of the surplus. (2) That of A. J. Storrs, the master, 
who claims hls wages as sucb by vlrtue of certain services rendered as pilot 
of the steamship. (3) That of the sureties glven to secure the release of the 
steamship when she was flrst libeled, by reason of which they had to pay the 
decree and costs. They also ask for an allowance for counsel's fées. (4) 
Several holders of receiver's certificates, claiming a lien on the vessel, also 
pétition to be glven priority over other petltloners, and to be awarded the sur- 
plus In full or partial satisfaction of their demands. Surplus awarded to the re- 
ceiver, and the counter pétitions dlsmissed; ail costs to be first deducted from the 
surplus. 

Page & Eells, for petitioner Charles Clark, the receiver. 
John H. Dickinson and Walter G. Holmes, for petitioner W. A. 
Swinerton. 
Wal. J. Tuska, for J. Levi, Sr., and E. W. FerguSon 
Kothchild & Ach, for petitioner George F. Lowrie. 
S. C. Houghton, for several insurance companies. 
Andros & Frank, for petitioners William L. Law and A. J. Storrs. 

MORBOW, District Judge. The steamship Willamette Valley 
was seized under process issuing from this court at the suit of the 
above-named libelant, to enforce a maritime lien for supplies fur- 
nished the vessel. Previous thereto she had been arrested upon 
the libel filed by one Patrick Gleeson, seekjng to recover damages 
incurred while a passenger on board of said steamship, but had 
been released upon a bond given to the United States marshal under 
the provision of section 941 of the Revised Statutes. Other libels 
in rem were also thereafter filed against the vessel to satisfy various 
maritime liens, but she was not released upon thèse subséquent 
claims, nor upon the one involved in this case. During the pend- 
ency in this court of thèse claims the steamship was sold upon the 
pétition of the libelant, and after a satisfactory showing had been 
duly made under gênerai admiralty rules 10 and 11. The receiver, 
it appeared, could neither make a deposit nor give the required 
stipulation for the vessel's release, and it further satisfactorily ap- 
peared that the machinery of the vessel, in her then idle and unused 
condition, was rusting, her woodwork drying and cracking, and every 
part showing gênerai détérioration and deeay. See opinion of 
court, 6-3 Fed. 130. AU of the maritime liens originally entered 
against the vessel having been satisfied, the présent proceedings are 



840 76 FEDERAL REPORTER. 

directed to the disposition to be made by the court of the surplus 
now remaining in the registry. 

When the steamship Willamette Valley was first seized, and, in 
fact, also upon the subséquent seizures, the receiver of the Oregon 
Pacific Railroad Company, appointed and acting under the author- 
ity of the state court of Oregon, which had assumed jurisdiction 
and control of the property of the Oregon Pacifie Kailroad Company 
by virtue of certain forecïosure proceedings instituted against that 
corporation, appeared, and claimed the steamship as the property 
of the Company. He excepted to the jurisdiction or right of the 
court to proceed against the vessel on the ground that she was un- 
der the management, control, and possession of the receiver of a for- 
eign jurisdiction, viz. the state court of Oregon ; that she was, there- 
fore, in custodia legis, and that such possession could not be in- 
terfered with by this court, unless the consent of the state court of 
Oregon, whose offlcer the receiver was, were first obtained. The 
same exception was raised to each libel, and they were Consolidated 
for décision on that question. After very full argument and thor- 
ough considération, this court held that the admiralty law, in the 
enforcement of maritime liens, is paramount within its jurisdiction; 
that it was immaterial, so far as this jurisdiction was coucerned, 
■whether the vessel was under the control and management and in 
the possession of a receiver appointed by the state court of Oregon; 
that admiralty liens would nevertheless attach; and that only con- 
sidérations of comjty will prevent a court of admiralty from main- 
taining its supremacy. It was further held that thèse principles 
of comity did not apply to the case at bar for the ïfeasons: First, 
that the cause of action under considération arose in this jurisdic- 
tion; second, that the vessel, at the time the liens were incurred, 
was engaged as a common carrier in trade and commerce; third, 
that the proceedings were in rem; and; fourth, that the state and 
fédéral courts were not, in tbi^ instance, of co-ordinate or concur- 
rent territorial jurisdiction. 62 Fed. 293. An appeal was taken 
from this ruling to the circuit court of appeals, where the décision 
of this court was afflrmed, and the case remanded for further pro- 
ceedings upon the merits. 13 G. C. A. 685, 66 Fed. 565. Further 
proceedings were thereupon had, and, after satisfying ail the mari- 
time liens pending against the steamship, there now remains a sur- 
plus of 123,950.85 in the registry. Seven pétitions or interventions 
against this surplus hâve been flled. They may be classed as fol- 
lows : (1) That of Charles Clark, the présent receiver of the Oregon 
Pacific Kailroad Company in the state of Oregon. This petitioner 
claims ail of the surplus on the ground that, as ail the maritime liens 
hâve now been satisfled, this court has no further power or right, 
sitting as a court of admiralty, to pay over the surplus to any one 
except the receiver himself. (2) That of Jacob Levi, Sr., and E. W. 
Ferguson, to be paid a certain sum which, as sureties for the re- 
lease of the Willamette Valley upon the first libel flled against her 
in this court by Patrick Gleeson, they were compelled to pay by 
virtue of the decree of this court duly entered in favor of the libelant 
Gleeson, — the sum of |300 and costs. The aggregate of the decree 
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and costs amounts to $437.88. They also pétition for the additional 
sum of $400, to be allowed for counsel fées to tlie proctor who de- 
fended the daim. (3) That of W. A. Swinerton, who olaims a lien 
by reason of a judgment at common law recovered by hlm in the 
courts of this state within this district. The judgment consista of 
the sum of $15,368.78 principal and interest, and $1,115.95 costs. 
(4 and 5) The pétitions, respectively, of William L. Law and George 
F. Lowrie, holders of certain receiver's certificates issued by and 
under the authority of the state court of Oregon, having jurisdietion 
of the foreclosure proceedings, and alleged to constitute a ftrst lien 
on the steamship Willamette Valley. (6) The pétition of several 
Insurance companies, holders of receiver's certiflcates receiTed by 
them in payment of their premimns upon certain policies of Insur- 
ance covering the entire property of the Oregon Paciflc Kailroad 
Company, and purporting to constitute a lien prior to ail others. 
(7) The pétition ip intervention of A. J. Storrs for wages as master 
and pilot. The petitioners hâve excepted and answered each other's 
claims, and they will ail be considered together. 

The important question to be determined is whether this balance 
should be turned over to the receiver, as the représentative of the 
owner, or whether any of the other petitioners or interveners hâve 
a superior right to be paid out of the surplus. This cjuestion dé- 
pends, obviously, upon the character of the claims presented. But, 
in order to be entitled to récognition at ail by a court of admiralty 
in distributing surplus proceeds derived from the sale of a vessel 
seized to satisfy maritime liens, thèse claims must possess certain 
qualities. In the first place, they must be vested interests in the 
fund. This is the meaning given by the suprême court to the lan- 
guage of the forty-third rule, which reads: "Any person having an 
interest in any proceeds in the registry of the court, shall hâve a 
right by pétition and summary proceeding to intervene pro interesse 
suo, for a delivery thereof to him." Schuchardt v. Babbidge, 10 
How. 239; The Lottawanna, 21 Wall. 558; The Albert Schultz, 12 
Fed. 156. In the second place, as against the claim of the owner, 
contesting claimants must hâve a lieu, légal or équitable. As said 
in The Albert Schultz, supra : "In the distribution of the funds which 
form a residuum in the registrj% courts of admiralty recognize légal 
titles and légal and équitable liens." In The Edith, 94 U. S. 528, 
it is said: "The court [of admiralty] can marshal the fund only be- 
tween lienholders and owners." In the third place, this lien must 
be spécifie, not gênerai. See the cases cited above^ particularly 
The Lottawanna, 21 Wall. 558; also, The Peerless, 45 Fed. 493; The 
Balize, 52 Fed. 414. Ali the maritime claims involved in this case 
and in the other libels flled against the Willamette Valley having 
been paid out of the proceeds of sale, the purposes for which ;the 
court originally assumed jurisdietion may be said to hâve been 
fullv consummated. That the court, however, in having assumed 
jurisdietion for one purpose, has the inhérent power to dispose of 
the case for ail purposes connected with a rightful distribution of 
the fund in its possession, is well settled. "It must do something 
with the fund. It is absurd to suppose that it eannot." The E. 
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y. Mundy, 22 Fed. 173. Its çonlyolling désire, in tbis direction, 
is to ascertain who is or are tlie rigjitfyl -claimants or owners of the 
surplus. In determining who are entjtled to the remnants, it must 
Decessarily pass upon and recognize, in many cases, claims foreign 
to its jurisdiction, and of a nonmaritime character. It has been 
said that in this respect it acts as a court of equity, but this is not 
correct. It merely acts upon équitable principles, to see to it that 
the fund is justly distributed to him to whom it rightfuUy and legally 
belongs. As is aptly explained by Judge Billings in The Albert 
Schultz,: 12 Fed., at page 156: 

"Tbis court, as a court of admiralty, has no équitable jurisdiction. It Is 
often sald to be a coun of equity. Tbe meaning of that expression is that 
it is a court which is not governed by artilieial or technieal rules or mode of 
procédure, and therefore it acts with the spirit of the purest equity and 
good conscience; but it cannot change the légal relations of parties to prop- 
erty, as can a court of chaneery." 

Nor is it a court of bankrupd:cy, or a court endowed with power 
to apply the property of an owner to the payment of claims held 
by his gênerai creditors. Those who pétition for the surplus or 
a portion of it must show a "vested interest" in the fund, and this 
means, generally speaking, a title to it derived from the owner, or a 
spécifie lien, either légal or équitable, of such a character as to be 
deemed superior to the preferred right of the owner. That Ihe 
owner of the surplus has a preferred right to it is distinctly recog- 
nized by the suprême court of the United States in The Lottawanna, 
20 Wall. 201, 221, where the court clearly enunciated the doctrine 
of distribution to be followed by courts of admiralty in distribnting 
surplus proceeds. The opinion is written by Mr. Justice Cliiïord, and 
the language upon this proposition is as foIloM's: 

"Beyond doubt, maritime liens upon the property sold by the order of the 
admiralty court follow the proceeds, but the proceeds arislng from such a 
sale, if the title of the owner Is unincumbered, and not subject to any maritime 
lien of any kind, belong to the owner, as the admiralty courts are not courts 
of bankruptcy or of insolvency, nor are they invested with any jurisdiction 
to distribute such property of the owner, any more than any other property 
belonging to him, among hIs creditors. Such proceeds, if unafifected by any 
lien, when ail légal claims upon the fund are dlscharged, beeome, by opéra- 
tion of law, the absolnte property of the owner. * * * Decided cases may 
be found which afCord some support to the proposition that tbe proceeds in 
the registry of the court, If the lien claims are ail discharged, may be dis- 
tributed equitably among the inteiTening creditors of the owners; but the 
court is of the opinion that the rule that the proceeds in that state of the 
case belong to the owners la correct in principle, and that the welght of authori- 
ty is in its favor, notwlthstanding those casea of which The John, 3 C. Rob. 
Adm. 290, is the one most frequently cited. But in that case there was no 
opposition by the owners, nor was the question much considered. Directly 
opposed to that case is the case of The Maltland, 2 Hagg. Adm. 253, in which 
the admiralty court refused to follow it, remarking that there te no solid dis- 
tinction between original suits and sults agalnst the proceeds, where there is 
opposition. Mère remnants. If unclaimed by the owner, may stand upon a dif- 
férent footing, and it is upon that ground that the admiralty courts hâve some- 
times decreed the payment of small unclaimed sums to a creditor of the owner 
harlng a elear equity, to prevent the same from being Indeflnltely impounded 
in the registry of the court. Bxactly the same point was decided in the 
same way In the case of The Neptune, 3 Knapp, 111, in which ail of the au- 
thorities to that time were carefuUy examlned. Where the shlp is sold, the 
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proceeds are In the hands o( the court, which holds the fund in trnst; and 
the court In the foUowlng case added that the owner is in some sensé entitled 
to the same, but finally decided that, inasmuch as he cannot obtain the fund 
without the order of the court, that it cannot be attached under the garnlshee 
process. The Wild Ranger, Brown. & L. 88. • • * Différent views hâve in some 
few Instances be«n adopted by the district courts, but the rlght of the court 
to decree that thlrd persons who could not hâve proceeded agalnst the property 
In rem may recover a proportion of the proceeds to satisfy their claims against 
the owner, In a case where the owner appears and opposes the application, 
seems to be répugnant to every sound principle of judicial proceeding, and it 
Is eertalnly opiwsed to the great weight of authorlty." 

In the case of The Lottawanna, 21 Wall. 558, which was anothèr 
and a later, but an entirely independent, proceeding in rem against 
that vessel, the question again came up. The vessel was again sold 
by order of court, and, the maritime liens for which she had been 
seized having ail been satisfled, the question arose, among others, 
as to the priority of claim to the surplus fund between the mortgagee 
and the owner of the vessel. Mr. Justice Bradley used the follow- 
ing language in this connection: 

"But there is another mode In which the appellees. If they had a valid lien, could 
corne Into the district court, and claim the beneflt thereof, namely, by a pétition 
for the application of the surplus proceeds of the vessel to the payment of their 
debts, under the forty-thlrd admiralty rule. The court has power to distribute 
surplus proceeds to ail those who can show a vested Interest therein, in the order 
of their several prlorities, no matter how their claims originated. Schucliardt v. 
Babbidge, 19 How. 239. The propriety of such a distribution in the admiralty 
has been questioned on the ground that the court would thereby draw to Itself 
equity jurisdiction. The Neptune, 3 Knapp, 111. But it is a wholesome jurls- 
diction very commonly exerclsed by nearly ail superior courts, to distribute a 
fund rightfully in its possession to those who are legally entitled to it, and there 
Is no Sound reason why admiralty courts should not do the same. If a case 
should be so complicated as to require the interposition of a court of equity, the 
district court could refuse to act, and refer the parties to a more compétent 
tribunal. In this case the appellants themselves hâve no maritime lien, but 
merely a mortgage to secure an ordinary debt not founded on a maritime con- 
tract. They therefore hâve no standtag In court, except under the forty-third 
admiralty rule, and in the manner above indicated. Their Ubel was inadmissi- 
ble, even under the admiralty rule as recently modifled. The John Jay, 17 How. 
399. But before the final decree they filed a pétition for the surplus proceeds, 
and, as there is no question in the case about fraudulent préférence under the 
bankrupt law, they are entitled to those proceeds towards satisfaction of their 
mortgage." 

The efEect of the décision is to recognize that a mortgagee of a 
vessel holds such a "vested interest" in the surplus proceeds to en- 
title him, as against the owner, to be paid out of the fund, lu the 
case at bar, no mortgagee has appeared to claim satisfaction of his 
mortgage out of the surplus. See, to same effect, Tûe Advance, 
63 Ped. 704; Henry, Adm. Jur. & Proc. 334-336. , In a later case in 
the suprême court — The Edith, 94 U. S. 523 — this language is u.sed: 

"It need hardly be added that, though a proceeding in rem and a pétition (or 
payment of a claim out of proceeds of a sale remaining in the régi stry are distinct 
things,— the former proceedings on the ground of a lien,— yet no one except an 
owner is entitled to payment out of the regiistry, unless he has a lien upon the 
fund thereon. The court can marshal the fund only between lienholders and 
owners." 

From the above language of the suprême court in the several cases 
quoted from it is apparent that, in the distribution of surplus pro- 
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ceeds, a distinction is clearly drawn between a case where tlie sur- 
pins remains unclaimed by tbe owner and a case where the owner 
does çome in and claim tbe balance of proceeds. In tbe former in- 
stance itis manifest that the court of admiralty, if it is to dispose 
of the fund at ail, must often recognize, in the absence of better 
rights, purely équitable claims and ordinary debts; otherwise it 
might resuit that the fund would be indeflnitely impounded in the 
registry. The court, in such a case, proceeds upon the équitable 
idea that, in the absence of the owner, or of one holding a légal 
or équitable lien upon the fund, it will award the surplus to him 
who can show the best right to it. But when the rightful owner 
appears, and claims the surplus, the court is in duty bound to award 
it to him, unless it appears satisfactorily that opposing claimants 
hâve a vested interest therein, which the court should recognize 
as superior to the owner's prior claim. Our flrst concern, there- 
fore, is to ascertain whether any of the petitioners hare any vested 
interest in the surplus as against thereceiver, who, to ail intents 
and purposes, represents the owner on behalf of the state court of 
Oregon, whose offlcer he is. 

Taking up the pétition of W. A. Swinerton first, for the amount 
of a judgment recovered by him in the state court within this 
district, and consisting of $15,368.78 principal and interest and |1,- 
115.95 costs, I am of the opinion that he has no lien which this court 
can recognize. His claim is really a judgment upon a judgment. 
The original judgment was recovered in the circuit court of the 
United States for the district of Oregon against the Oregon Pacific 
Railroad Company. The property 6f that corporation having been 
placed in the hands of a receiver by reason of the foreclosure pro- 
ceedings instituted against it, and ïieing insufiQcient to satisfy this 
judgment, with the numerous other claims pending, an assignment 
of the judgment was made to the petitioner as a citizen of this state, 
who thereupon brought suit and obtained judgment upon the judg- 
ment recovered in the state of Oregon, with the object in view of 
levyirig exécution upon the proceeds of sale of the Willamette Val- 
ley as the property of thé insolvent corporation, after ail maritime 
liens had been satisfled. Execution process was duly issued and 
served upon the marshal of this court, purporting to levy upon the 
steamship Willamette Valley, as property belonging to the Oregon 
Pacific Kailroad Company. Petitioner Swinerton claims that his 
judgment and exécution constitute a lien, or at least a quasi lien, 
on the surplus proceeds. But the contrary is well established. It 
was authoritatively settled so long ago as Taylor v. Carryl, 20 How. 
583, that property in the custody of an ofiacer of a fédéral court is 
exempt from process or interférence by authority of a state court 
of the same co-ordinate or concurrent territorial jurisdiction. It is 
claimed, however, that the levy was not strictly upon the vessel it- 
self, but upon ail the right, title, and interest of the owner of the 
vessel, and that this interest was not capable of manual delivery; 
that, therefore, subdivision 3 of section 542 of the Code of Civil 
Procédure of Oalifornia, which requires that attachments of Per- 
sonal property shall be efEected by taking the same into custody. 
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is inapplicable ; but that subdivision 5 of said section applies, which 
provides that "debts and crédits, and other personal property, not 
capable of manual delivery, must be attacbed by leaving with tbe 
person owing such debts, or having in his possession, or under his 
control, such crédits and other personal property, or with his agent, 
a copy of the writ, and a notice," etc. But this contention, even if 
it be Sound, — which I doubt, — cannot avail the petitioner, for a 
common-law judgment of a state court, though accompanied with 
an attempted levy of exécution, does not constitute such a lien which 
a court of admiralty will recognize in distributing a surplus as 
against the claim of the owner. This was passed upon in The Lot- 
tawanna, 20 Wall. 201. In that case it appeared that the appellees 
claimed the whole fund in the registry as against the owners. They 
had had something to do with. the vessel, and had sued its owners, 
and obtained judgment against them in one of the state courts of 
Louisiana. On this judgment they issued exécution and attached 
the funds in the registry of the district court. They also had de- 
crees ini personam against the owners in the admiralty. The dis- 
trict court decided tliat the fund should be paid to the sheriff, to 
answer the process issued in the suit in the state court against the 
oW'ners, and dismissed the latter's intervention against the proceeds. 
The circuit court, on appeal, afflrmed the judgment of the district 
court. The suprême court reversed this ruling, and said; 
. "It Is contended that the appellees acquîred the right of préférence in the fund 
by virtue of the proceedlngs uDder the garnïshee procefss, as more fully set f orth 
In the record; but the court Is êntirely of a différent opinion, for several reasons: 
(1) Because tjie fund, from its very nature, is not subject to attachaient either by 
the process of foreign attaehment or of garnishment, as it is held In trust by the 
court, to be delivered to whom it may belong, after hearing anjî adjudication bj- 
the court. The Albert Crosby, 1 Lush. 101; The Wild Ranger, Browning & L. 84; 
1 Chit. Archb. (llth Ed.) 702. (2) Because the proceeds in such a case are not 
by law in the hands of the clerli nor of the judge, nor is the fund subject to the 
control of the clerk. Moneys in the registry of the fédéral courts are required 
by the act of eongress to be deposited with the treasurer of the United States, 
or an assistant treasurer or designated depositary, in the uame or to the crédit 
of such court; and the provision is that no money deposited as aforesaid shall 
be withdrawn except by the order of the judge or judges of said courts re- 
spectively, in term time or vacation, to be signed by such judge or judges, and to 
be entered and certified of record by the clerk. 17 Stat. 1. Régulations sub- 
stantially to the sarde effect hâve existed in the acts of eongress for more than 
half a centur;^, and within that period it is presumed that no proceeding to attach 
such a fund by a créditer of the owner has ever been sustained. 3 Stat. 395. 
(3) Judgments were never a lien upon personal property, unless made so by at- 
taehment under mesne process, which is ail that need be said in respect to the 
proposition that the appellees acquired a right of préférence to the proceeds in the 
registry of the court by virtue of their judgment against the owners." 

The second reason assigned — that the clerli has no control of the 
fund in the registry of the court — is directly applicable to the position 
of the marshal. While it is true that he has the physical control and 
possession of the vessel, still such custody is simply by virtue of the 
fact that he is the ministerial oflicer of the court, and such custody 
is none the less the court's. Furthermore, the third reason given, viz. 
that "judgments were never a lien upon personal property, unless 
made so by attaehment under mesne process," is conclusive against 
the attempted garnishment in this case. In The Balize, 52 Fed. 414, 
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Judge Jackson, then circuit judge, subsequently associate justice of 
the suprême court, in denjing that the master of the Balize and the 
masters of other boats owned by the Détroit Tug & Transit Company 
had any lien upon the surplus fund as against the owner, although 
they had severally obtained judgments in personam against the Dé- 
troit Tug & Transit Company, on which exécutions had been issued to 
the marshal, and by him returned nulla bona, said : 

"The judgments which the several masters hâve obtained against the Détroit 
Tug & Transit Company in personam, the issuance of exécutions, and returns of 
nulla bona thereon, created no lien on said surplus. The sults and judgments in 
personam conferred no vested right to a spécifie Interest in said surplus, such as 
the forty-third admiralty ruie contemplâtes. The créditer who claims satisfac- 
tion out of surplus proceeds in such cases must come Into court with an existing 
spécifie lien. He cannot invoke the ald of a court of admiralty to create such 
lien by attaching or impounding the fund. The admiralty court can only en- 
force or glve effect to subsisting liens created by statute or contract as against 
the owner of surplus proceeds." 

Counsel for petitioner rely particularly upon the case of The 
Daniel Kaine, 35 Fed. 785, 787. That authority does support their 
contention that petitioner Swinerton has a lien on the surplus by 
virtue of his judgment and exécution issuing from the state court. 
But I cannot recognize that case as binding authority in the face of 
the décision of the suprême court in The Lottawanna, supra. The 
pétition of Swinerton will, therefore, be dismissed. 

The next pétition to be considered ia that of A. J. Storrs, who 
claims for services rendered as master and pilot of the Willamette 
Valley. The commissioner reports that there is owing this petitioner, 
as master and pilot, the sum of |400,— 1200 for the month of Decem- 
ber, 1893, and $200 foi- the month of January, 1894, — and he refers 
the question of law to the court as to whether the petitioner has a lien 
upon the vessel, or the fund derived from its sale, as pilot and not 
as master. That the petitioner has no lien as master is well estab- 
lished. The Orléans v. Phoebus, 11 Pet. 175; Willard v. Dorr, 3 
Mason, 91, Fed. Cas. No. 17,679; The Grand Turk, 1 Paine, 73, Fed. 
Cas. No. 5,683; The Imogene M. Terry, 19 Fed. 463; Fisher v. Willing, 
8 Serg. & E. 118; The Favourite, 2 C. Eob. Adm. 232. See, also, in 
the circuit court of appeals for this circuit, The Louis Olsen, 6 C. C. A. 
608, 57 Fed. 845. It appears from the testimony taken before the 
commissioner that the petitioner acted in the dual capacity of master 
and pilot for the bars of San Francisco and Taquina Bay. The gên- 
erai superintendent of the Oregon Pacific Kailroad Company, the 
corporation to which the Willamette Valley formerly belonged, testi- 
fled that he made the petitioner master of that vessel principally for 
tbe reason that he was a licensed pilot for San Francisco bar, and 
could, in that capacity, save to the steamship $520 per month; and he 
also stated that the amount of wages agreed to be paid, — i. e. $200 
per month, — was in excess of what would hâve been paid to a master 
who held only a master's license, and not, also, a pilot's license. But 
can a master of a vessel, who holds a pilot's license, and renders serv- 
ices as such, claim a lien for his entire wages as master on the theory 
that he has a lien as pilot? I hardly think such a claim will avail 
to nullify the strict and old doctrine of admiralty law that the master 
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kas no lien. If this court should now déclare, for the first time, that 
masters, wlio are also licensed pilots for places to and from wMoli 
they travel, and who as such, incidentally and in connection with 
tlieir primary duties as master, perform pilotage services to their own 
vessels, are thereby entitled to a lien for their whole wages as masters 
upon the theory that they are pilots of the vessels they command, this 
would be to establish a précèdent which, if followed, would do away 
with the heretofore strict rule to the contrary. It would amount, 
practically, to judicial législation in favor of the master's lien. It 
may be that, if the services rendered as master and as pilot can be 
satisfactorily segregated, the master would be entitled to a lien for 
the services he renders his vessel distinctively as pilot. In this case, 
no such ségrégation bas been proved. The allégations of the péti- 
tion show that he claims his entire wages as master and pilot. But, 
however that may be, I am inclined to the opinion that, in this in- 
stance, the master impliedly waived whatever lien he had as a pilot 
by acting as master. It was testifled that the excess of wages he 
received was by virtue and in considération of his possessing compé- 
tent qualifications as a pilot. While it may be true that his quali- 
fications as a pilot rendered him a more désirable and valuable 
master, still that fact is not, intrinsically, of sufficient force to 
justify me in declaring him entitled to a lien as master. Such duties 
as he did render as pilot appear to me to hâve been incidental and 
subordinate to his duties as master. In The Balize, supra, the master 
had secured a judgment in personam against the owner for his wages. 
Execution was returned nuUa bona. He then petitioned to be al- 
lowed the amount of his decree out of the surplus funds derived from 
the sale of the vessel he had commanded. It is true that no question 
of pilotage arose in that case, but the gênerai language employed by 
Judge Jackson indicates the trend of judicial opinion respecting the 
claims of masters for the payment of their wages out of surplus pro 
ceeds. That learned judge says : 

"After a carefiil examination of the questions présentée! by the appeal, I am 
satisfied, contrary ta my flrst impressions, that the action of the district court 
in allowlng and directing the debt of Ames, the master of the Balize, to be paid 
out of the surplus, is erroneous. This allowance was no doubt made upon the 
authorlty of The Santa Anna, Blatchf. & H. 80, 81, Fed. Cas. No. 12,325, where 
It was held that the master, as against the owner, was entitled to payment out of 
a surplus remalniug in court. But that case has been practically overruled by 
the suprême court of the United States in the case of The Lottawanna, 20 Wall. 
201, 31 Wall. 559, whlch held that surplus proceeds, in such cases as the présent, 
must be paid over to the owner, unless claimed by a créditer havlng a spécifie 
lien thereon, either by contract or statute. * * * Nelther the master of the 
Balize nor any of the other petitioning creditors had any spécifie lien upon the 
Balize or its proceeds, either by statute or contract." 

4.nd the learned judge thus concludes: 

"It may be, and doubtless is, inéquitable for the owner to assert its right to 
this surplus, and leave bona flde debts unpaid; but a court of admiralty has no 
such équitable Jurlsdiction as will enable It to correct such a wrong. The claim 
of the master of the Balize cannot be distinguished from that of other credit- 
ors, and the decree of the district court allowlng and directing its payment Is 
reversed." 

The pétition of Storrs wiU be dismissed. 



848 76 FEDERAL REPORTER. 

The next claim to be considered is that oî the suretîes to the bond 
given for the release of the Willamette Valley when elie was first 
libeled in this court. The yessel was proceeded against by one Pat- 
rick Gleeson, who sued for damages sustained while a passenger on 
board of said steamer. The sureties, at the instigation of the then 
acting receiver, and upon receiving a written guaranty from him upon 
the order of the state court of Oregon that they should be held harm- 
less from any damage or judgment that might resuit by virtue of their 
having executed the said bond, gave their bond in the sum of $10,000, 
under section 941, Rev. St. The order of that court, made on October 
13, 1893, recites that: 

"Said bond or undertaking was executed by the said Messrs. Levl and Fergu- 
son at the request of the receiver of the défendant properties, so that the said S. 
S. Willamette Valley should not be tied up, and her services lest to the receiver; 
and that the said S. S. Willamette Valley is very necessary in the opération of 
. the défendant properties in carrying the grain and merchandise to and from 
San Francisco, California, and is producing more revenue than any other brancb 
or part of the defendant's System." 

The sureties, it seems, employed an attorney to resist said claim, 
who ably contested it. Largely through his efforts, the claim for dam- 
ages was considerably reduced, this court finally allowing the sum of 
1300 to the libelant, Gleeson. See opinion of court, 71 Fed. 712. 
This decree the sureties paid, amounting, with costs, to 1437.88. 
They now pétition to be reimbursed for this sum ; and also ask for 
the additional sum of $400 as counsel fées for the attorney who rep- 
resented the company. It seems that they hâve already petitioned 
the state court of Oregon, where the foreelosure proceedings were 
pending, for the allowance of thèse amounts. The final report, and 
the decree of that court of February 26, 189G, conflrming the report, 
at pages 165, 166, shows that the sureties did présent their claim 
for judgment, costs, and counsel fées to that court, and that the same 
was allowed and ordered paid in the sum of |463.35, this being flxed 
as the amount of decree and costs; but the sum of |579, claimed 
for counsel fées, witness' fées on the part of the défendant, and the 
taking of dépositions of witnesses, was disallowed. It f urther ap- 
pears, from said final report and the order conflrming the same, that 
the claim of the sureties, to the exteht allowed, was made a preferred 
claim, even over the receiver's certiflcates, and that there were 
then sufflcient funds to pay the same. But the sureties, desiring 
their claim to be allowed in full, including the counsel fées, witness 
fées, etc., hâve petitioned this court to be paid from the surplus pro- 
ceeds in the registry. , That their claim does not constitute a lien, 
and consists siniply of a personal claim against the claimant, is well 
settled, Carroll v. The Leathers, 1 Newb. Adm. 432, Fed. Caa No. 
2,405; Roberts v. The Huntsville, 8 Woods, 386, Fed. Cas. No. 11,904; 
The Madgie, 31 Fed. 928. In the flrst of thèse cases, McCaleb, dis- 
trict judge, used the following signiflcant îanguage: 

"The surety, tberefore, can only be regàrded in the light of an ordinary créditer 
of his principal, upon whose personal crédit he relied when he bound himself for 
the payment of the bond. ' His right to be paid out of the proceeds of the boat 
which has been sold under his exécution must be regàrded as subordinate to the 
claims of the interveners who hâve established their liens. If any Injury shall 
eventually accrue to him in this case, the court can only express regret at its in- 
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ablllty to relieve him. It Is his own fault If he has falled to exact of bis prin- 
cipal a separate stipulation to indemnify him against ail loss. And although the 
rules are sllent with regard to this form of stipulation, yet, as a familiar and 
well-established part of the civil law and gênerai admiralty practice, the court 
would not bave hesitated, upon his application, to direct it to be given. Conk. 
Adm. 462, 463. He has the same right to proceed against the boat which has 
been selzed and sold in this case as against any other property belonging to his 
principal; but it is the right of an ordinary, and not of a privileged, créditer hold- 
ing a lien." 

The case was afiirmed on appeal to the circuit court. See note to 
the case in Fed. Cas. No. 2,455, supra. In the case at bar the sureties 
were indemnified with a written guaranty that they should be saved 
harmless and be protected. That they hâve an équitable claim as 
against thèse proceeds derived from the sale of the vessel whose 
release they secured when she was flrst libeled, and that their equity 
in this respect is of a high character, cannot be doubted. They did a 
meritorions act, and should be reimbursed for ail reasonabie and 
legitimate expenditures made by them in that behalf. Much as I 
should like to allow their claim as against the surplus, I feel con- 
strainéd under the peculiar circumstances of this case, though with 
considérable reluctance and much against my own personal wishes, 
to deny their pétition, and advise them that it be presented to the 
State court of Oregon, where, I hâve no doubt, the matter, if properly 
presented, will be justly dealt with. The sureties certainly deserve 
to be paid, but, under the circumstances of this case, and in view of 
the other claims pending against this fund, I do not feel that the 
équitable powers of this court can be stretched far enough to allow 
this claim; particularly that part which relates to counsel fées. The 
whole matter, it seems to me, properly belongs to the state court of 
Oregon, under wliose authority the receiver of that court gave thèse 
sureties an indemnity guaranty. Counsel for the sureties relies 
greatly on The Menominie, 36 Fed. 197. There the facts were that 
the petitioner advanced money at the request of the master to relieve 
the boat from an actual seizure then existing, and to prevent the loss 
and damage that would hâve been occasioned to ail had the boat been 
detained in the custody of the marshal. The vessel was in a foreign 
port, and she was seized for supplies (coal) furnished her. The court 
held that, under the peculiar circumstances of that case, and in view 
of the very strong equities that attached to the intervener's claim, he 
was entitled to a lien. The gênerai language used and the équitable 
principle applied in that case is, undoubtedly, strong authority for 
the allowance of the claim to the sureties made in this case, but there 
is a distiiiguishing feature between the cases, which is conclusive 
against the sureties in the case at bar. In The Menominie money 
was advanced to release the vessel; in other words, the claim for the 
coal was satisfled. By the admiralty law, money advanced to a 
master to enable him to purchase supplies at a foreign port gives one 
a lien therefor upon the vessel. Thomas v. Osborn, 19 How. 22; The 
Emilv Souder, 17 Wall. 666; The Lulu, 10 WaU. 192; The Neversink, 
5 Blàtchf. 539, Fed. Cas. No. 10,133; The Mary, 1 Paine, 671, Fed. 
Cas. No. 9,187; The Ole Olesen, 20 Fed. 384. Henry, in his work on 
Admiralty, thus states the rule: 
v.76F.no.6— 54 
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"The lender o( money, or the person making advances to tlie master to 
supply tie sblp's tecessities in a foréign port, bas tlie bçneflt of the saine 
lien whlch would attach for the supplies furnlshed and pald for through the 
money ralsed for that purpose, and with the same rank. The privilège of 
the material man who supplies a forelgh ship extends to the créditer who ad- 
vances money for the purchase of necessaries and to advances for the pay- 
ment of an already exlsting debt for necessaries,"— citing The Tangier, 2 Low. 
7, Fed. Cas. No. 13,T44; The Thomas Sherlock, 22 Fed. 253. 

Again, the author says : 

"Ali advances of money made to pay ofC ciaims of a maritime nature upon 
the crédit of the vessel, which are liens in the admiralty, hâve the benefit of 
the lien with the same rank as the original daims, and it bas been extended 
to subséquent loans to pay ofC previous advances for such purposes." 

In the case at bar the sureties became obligated on a bond for 
the release of the steamship, receiving an indemnity bond from the 
receiver therefor. They advanced no money. The same observa- 
tion is tnie with respect to The Thomas Sherlock, 22 Fed. 253, also 
cited by counsel. There money was actually advanced at the out- 
set. I do net wish to be understood as laying down a gênerai rule 
that under no circumstances can sureties recover from the surplus 
proceeds, but I think that under the peculiar circumstances of this 
case, the court in Oregon should pass upon the claim, and I shall, 
theiefore, dismiss the pétition of the sureties. 

We corne now to the three pétitions for the allowance of receiv- 
er's certiflcates. Thèse can be considered together. I am asked by 
the petitioners to allow thèse certiflcates, as against the opposition 
of the receiver; and, further, I am requested to marshal them be- 
tween the several petitioners, those held by the varions insurance 
companies being claimed to constitute a prior lien to those held by 
the other petitioners. Petitioner William L. Law présents 14 re- 
ceiver's certiflcates for allowance, amounting to |28,000, with inter- 
est from the Ist day of March, 1891, at the rate of 8 per cent, per 
annum. Petitioner George F. Lowrie présents four receiver's cer- 
tiflcates, aggregating the sum of |40,000, comprising part of the 
same issue to which Law's certiflcates belong. He also ciaims in- 
terest at the rate of 8 per cent, per annum froju March 1, 1891. 
The certiflcates held by both thèse petitioners were issued under the 
following circumstances, as appears from the orders and proceedings 
of the State court of Oregon in the foreclosure of the mortgage held 
by the Farmers' Loan & Trust Company, which were introduced in 
évidence: Upon the institution of the proceedings to foreclose, 
T. E. Hogg was appointed receiver by the court, and took possession 
and control, subject to the orders of the court, of ail the property 
and business of the insolvent railroad corporation. During the 
pendency of thèse proceedings, and before a sale of the mortgaged 
property, the receiver, who was also the owner of the steamship 
Willamette Valley, sold her to the corporation, the purchase being 
authorized by the court. It appears that the vessel was one of the 
principal sources of revenue to the corporation, Connecting with 
the railroad at Yaquina, and making trips backward and forward 
between the latter place and San Francisco. In order to pay for 
said vessel, the court, by its order and decree of February 12, 1891, 
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as amended by the subséquent order of February 28, 1891, autliorized 
said receiver to borrow the sum of $180,000, and to issue receiver's 
certificates therefor, of the same form, and maturing at the same 
time, and bearing the same rate of interest, as certificates there- 
tofore issued. It was aiso decrefed that this issue of certificates 
should constitute a flrst lien upon the steamer Willamette Valley, 
and a further lien upon the entire property of the railroad compa- 
nies, which should be prior and paramount to the lien of the plain- 
tiff, the Farmers' Loan & Trust Company, or of the holders of any 
of the bonds secured by the plaintifE's mortgage. It was further 
directed that from the proceeds of such certificates the amount of 
$150,000 should be applied in payment of the indebtedness of the 
said railroad companies to said receiver, Hogg, to secure which the 
steamer was pledged to him; said Hogg to release said steamer to 
the railroad companies upon the issuing of such certificates in the 
sum just mentioned, and the balance of |30,000 to be applied to the 
liquidation of ail claims and demands against the steamer for sup- 
plies, wages of employés, and other kindred matters. The receiver 
was also authorized in and by this same order and decree to issue 
additional certificates to an amount not exceeding $70,000, to be se- 
cured by lien upon the entire property of the insolvent corpora- 
tions; the proceeds of the same to be applied from time to time to 
the extinguishment of divers and sundry claims, constituting liens 
prior to the lien of the mortgagee, and for operating expenses, etc. 
It was further ordered, adjudged, and decreed that the railroad com- 
panies exécute a mortgage of further assurance to the mortgagee, 
the Farmers' Loan & Trust Company, covering the steamer Willa- 
mette Valley, imder the clause of further assurance set forth in the 
original indenture of mortgage or deed of trust executed by the 
Oregon Pacific Eailroad Company on October 1, 1880. So far as 
sUch of the records of the proceedings as were introduced in évi- 
dence disclosed, ail thèse matters were carried out. The vessel be- 
came the property of the company, subject to the mortgage held by 
the plaintifE in the foreclosure proceedings, by virtue of the mort- 
gage for further assurance executed April 15, 1891. Her subsé- 
quent seizure under process from this court, and her sale to satisfy 
maritime liens, gave the purchasers a title freed from ail incum- 
brances, so far as the insolvent comptinies or the mortgagee was 
concerned. But the surplus proceeds stand upon a différent foot- 
ing. It is primarily the property of the insolvent companies. 

The position of the varions insurancé companies holding receiv- 
er's certificates is as follows: On April 26, 1893, the court made 
an order authorizing the then acting receiver, E. W. Hadley, to 
issue receiver's certificates to the amount of $15,100 for the purpose 
of paying premiums upon insurancé then placed upon the properties 
of the défendant corporation, including the steamship. The order 
recites that the certificates issued should hâve priority over ail cer- 
tificates theretofore issued, of whatever nature or kind, and that 
the said certificates recite such priority upon their face. As the 
aggregate of ail the receiver's certificates presented by thèse sev- 
eral petitioners for allowance, and claimed to constitute liens upon 



852 76 FEDERAL REPORTEE. 

the steamship, and therefore also upon the surplus proceedg derived 
from the sale of the vessel, amounts to over $83,000, exclusive of 
interest, whereas the STirplus itself amounts only to some |23,000, 
the court would, of necessity, hâve to détermine — First, the charac- 
ter of lien claimed for thèse différent issues of certiflcates; and, 
secondly, the priority betvvfeen theml In other words, this court 
would hâve to assume the functions of the receiver's court in Oregon, 
with respect to thèse certiflcates. There are very strong and persua- 
sive reasons why this court, as a court of admiralty, having only 
a spécial jurisdiction, should not usurp the prior and superior rlght 
of the state court of Oregon to détermine the character and priority 
of alleged liens and claims made upon property involved in the fore- 
closure proceedings pending before it. In the first place, that court 
still retains jurisdiction of the foreclosure proceedings, so far as 
there may be any surplus. It is true that a sale of the property of 
the insolvent corporations to satisfy the mortgage has,been decreed 
and efPected, and the proceeds of sale marshaled and distributed in 
accordance with the orders of the state court of Oregon. But the 
very order of the court conflrminff the final report of the référée in 
discharging the receiver, Charles Clark, from the duties of his trust, 
contains the express réservation: 

"Except as to the surplus fund, realized from the sale of the steamer Wil- 
lamette Valley, dow in the United States district court for the Northern dis- 
trict of California, and as to such fund his reçeivership is eontinued; and his 
bondsmen are hereby released and exonerated from ail liabilities by and ou 
account of being parties to the bond of the said receiver, Chas. Clark, to-wit, 
R. E. Gibson and P. Avery, and the other bondsmen, except as to any funds 
that may be hereafter realized by said receiver from said surplus fund afore- 
sald." 

There is, therefore, a court of compétent jurisdiction, fuUy adapted 
to meet and finally dispose of the intricate and complex questions con- 
nected with the marshaling of rival liens and claims, which are ren- 
dered more embarrassing in this case because the fund on hand is in- 
suflicient to meet ail demands in full. It must not be forgotten, more- 
over, that it was that court which flrst obtained légal possession of 
the Willamette Valley as the property of the insolvent corporations 
proceeded against. The fact that this court took possession of the 
vessel while she was engaged in commerce between the state of Ore- 
gon and the state of California, being operated as a part of the road 
of the corporation, to satisfy maritime liens incurred by said vessel, 
and that in enforcing the same it sold her to pay them, did not aiïect 
or impair the prior équitable right of the state court of Oregon to the 
surplus proceeds. The proceedings in admiralty in this court simply 
operated to suspend, not to divest, the action or control of that court 
as to the surplus. This court assumed jurisdiction for the sole pur- 
pose of satisfying the paramount maritime liens, and to distribute the 
surplus to him to whom it rightfully and properly belonged. The pur- 
poses of admiralty jurisdiction having been consummated, the re- 
ceiver, as the oflScer of the court of Oregon, now claims said surplus 
on behalf of that court. It is claimed that the receiver has no stand- 
ing in this court, because he is without the territorial jurisdiction of 
the court which appointed him. Booth v. Clark, 17 How. 322 ; Brig- 
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ham V. Luddington, 12 Blatchf. 237, Fed. Cas. No. 1,874; Hazard v. 
Durant, 19 Fed, 471; Insurance Co. v. Needles, 52 Mo. 17; Moseby v. 
Burrow, 52 Tex. 396; Warren v. Bank, 7 Phila. 156; Insurance Co. 
V. Taylor, 2 Bob. (N. Y.) 278. While this undoubtedly is tbe rule, as 
a matter of strict right, still it is now generally held that he may, as 
a matter of comity, maintain suits in foreign courts. 20 Am. & Eng. 
Enc. Law, p. 242, and cases there cited. If the receiver is incompé- 
tent to represent in tiiis jurisdiction, and apply, on behalf of the state 
court of Oregon, for the surplus proceeds to satisfy the claims of cred- 
itors in that jurisdiction, it is diUflcult to see how that court can ever 
be properly represented in a proceeding of this character. Aside f rom 
this, the receiver appeared as claimant of the vessel on behalf of the 
Oregon Pacific Eailroad Company. Looking at the question from a 
practical standpoint, it is évident that the court of Oregon is, by rea- 
son of its previous proceedings in the foreclosure of the mortgage, 
and its familiarity with the whole history and détails of that litiga- 
tion, peculiarly âtted to dispose of the surplus proceeds as between 
thèse rival claimants, whether they hold a speciflc lien on the vessel, 
or a gênerai lien on the property of the railroad, or hâve a purely 
équitable claim. It can marshal the claims presented to it according 
to the peculiar equities of the case, and in consonance, if need be, 
with purely équitable principles. It may be taken as conceded that 
thèse receiver's certiflcates could never hâve formed the basis of an 
original proceeding in admiralty against the vessel. But it is earnest- 
ly maintained that the holders of the certificates hâve a lien upon the 
surplus, ail the maritime liens having been satisfied. In the view I 
take of the disposition to be made of this fund, it will not be neces- 
sary to détermine what may be the nature of the lien, if any, which 
is claimed, — whether it is a speciflc lien on the vessel, which follows 
the surplus proceeds derived from her sale, or a gênerai lien upon ail 
the properties of the insolvent corporations. While a court of ad- 
miralty may deem itself authorized, under the peculiar circumstances 
of a spécial case, by reason of its possession of the surplus fund, to 
pass upon and détermine claims based on receiver's certificates, still 
there can be no doubt that, in this case, the receiver's court, under 
whose authority the certiflcates were issued, should properly take 
charge of this surplus, and détermine for itself the priority or pro rata 
to which the certiflcates may be entitled as against other and différ- 
ent pending claims. A convincing argument, tending to show the im- 
propriety, if not the incompetency, of this court to deal properly with 
and marshal equitably the surplus as between thèse rival holders of 
receiver's certiflcates, and afEording cogent reasoning why the state 
court of Oregon, whose receiver is now claiming the surplus, should 
take charge of the matter, is that in the flnal report of the référée, 
and in the order conflrming that report, it appears that receiver's cer- 
tiflcates were allowed in the sum of over $100,000. This did not in 
clude the claim of George Lowrie, who now présents certiflcates to 
the amount of |40,000, exclusive of interest. In the report of a for- 
mer référée, filed January 13, 1892, and conflrmed January 18, 1892, 
it appears that the sum total of receiver's certiflcates issued uj» to the 
31st day of December, 1891, amounted to $638,041.29, exclusive of in- 
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tefest Wliat lias become of ail thèse certificates cannot be ascer- 
tained from the record submitted to tMs court. Certain it ia tbat, 
according to the final report made only last February, over |100,000 
of thèse certificates were unpaid. Ail of thèse certiilcate holders are 
not now before the court. How can it, then, as to those whose claims 
were recognized in the final report of the référée and confirmed by the 
court in Oregon, proceed to a fair, just, and équitable distribution of 
this surplus? It is manif est that it cannot. It would be grossly inéqui- 
table for this court now to distribute the surplus between the holders 
of certificates who happen to be represented hère, in the absence of 
others who only last February, in a regular and proper way, proved 
their claims before the receiver's court. The latter naturally look to 
that court for relief, and not to the court of a foreign jurisdictiou. 
Why should they seek redress in this forum? This is not a court of 
bankruptcy or insolvency. It is not engaged in winding up the af- 
faira of insolvent corporations, and foreclosing mortgages against 
them. There is another strong cireumstance: The order confirming 
the final report of the référée finds, among other things, that, after 
paying certain preferred claims and expenses of proceedings, there 
will remaÏQ a balance of |22,073.17, and that the outstanding debts, 
including labor and material claims, attomey's fées, receiver's cer- 
tificates (referring only to those proved at the final hearing), adver- 
tising, etc., would aggregate the sum of |341,971, It was estimated 
by the référée — and this estimate was confirmed by the court — that 
said balance of $22,073.17 would be .09846 on the dollar to be paid to 
each of the last designated creditors on the amounts found due in 
their favor. To order the surplus in the registry of this court to be 
apportioned among the certiflcate holders represented hère, or per- 
haps to one of them, if he be deemed to bave a priority over the oth- 
ers, would resuit in the certificate holders who had proved their 
claims in the regular and proper manner before the référée in Ore- 
gon getting only .09846 on the dollar, while the petitioners in this 
court would get much more. Such a division would certainly be in- 
équitable and unjust. Aside from the fact that the receiver's court 
is the proper jurisdiction to which this surplus should be remitted, and 
where ail claims against it can be regularly litigated, the suprême 
court, in The Lottawanna, 21 Wall. 558, 583, gave another reason 
upon which the district court could refuse to act in a case of this 
kind. It said : "If a case should be so complicated as to require the 
interposition of a court of equity, the district court could refuse to act, 
and refer the parties to a more compétent tribunal." The facts and 
circumstances of the présent proceeding seem to fully justify this court 
in availing itself of that ruie. There certatuly is no convincing rea- 
son why this court should now further retain Jurisdiction of this sur- 
plus. It has fully accomplished the paramount purposes of admiralty 
jurisdiction. It has satisfied ail the maritime liens presented in this 
forum against the vessel. Whatever reasons might exist in another 
case, and under différent circumstances, to induce a court of admiralty 
to act upon équitable principlea, and distribute a surplus to rival 
claimants as against the claim of the owner, I am not convinced that 
such reasons hâve been shown in this case. Such a détermination 
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does not deprire any of the petitioners of their rights. They still hâve 
the privilège of presenting their clalms in tlie state court of Oregon. 
The dismissal of their pétitions in this court, it will be understood, 
is not intended to préjudice the validity of any of their claims. Ail 
of the créditer s' pétitions will, therefore, be dismissed. As they seem 
to hâve been presented in good faith, and as they are dismissed with- 
out préjudice, I hâve concluded to allow ail costs upon their pétitions* 
to be paid out of the surplus proceeds. The entire surplus, less ail 
costs, will be paid over to the receiver, Charles Clark, or to his proc- 
tors, to be paid by them to the circuit court of the state of Oregon in 
and for Benton county, where the foreclosure proceedings against the 
former owners of the vessel, so far as this surplus is concemed, are 
still pending. Let a decree be drawn up in accordance with this 
opinion 
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CANADIAN-AUSTRALIAN S. S. LINE v. THE STRATHNEVIS. 

PACIFIC IMP. CO. et al. v. SAME. 

(District Court, D. Washington, N. D. November 2, 1896.) 

Nos. 971, 972. 

Salvagb— Whbn Payable— Sdccesspul Epfokt. 

To eam salvage, success must crown the efforts of the salvors. But, 
when a vessel bas been actually reseued from a situation of péril, ail who 
hâve contributed at any stage of the rescuing services are entitled to a 
share of the reward. 

Same— Abandonmbnt of Undehtakinq. 

Voluntary abandonment of an attempt to rescue a vessel In péril works 
a forfeiture of the right to salvaga But when salvors are prevented by 
stress of weather, fog, or darkness, or other circumstances beyond their 
control, from rendering further assistance, and there bas been no wlUful 
disregard of duty on their part towards the imperiled shlp, there should be 
no forfeiture. 

Same — Forfeiture— Réduction of Compensation. 

The araount of salvage to be awarded should be commensurate wlth the 
merit of the salvor's conduct; and when salvage has been eamed, and 
there has been no willful misconduct or neglect, mère f allure on- the part 
of salvors to do ail that might be done under the circumstances affords 
good ground for reduclng the amount to be awarded, but there is no In- 
flexible rule maklng forfeiture the penalty. 

Bamb— Measuee of Compensation. 

Where a disabled steamshlp, without motive power, and with one anchor 
lost, was found, during tempestuous weather, at anchor on the lee shore 
of an Island, flylng a distress signal, and was reseued with great dlfflculty 
and danger by a steamshlp, and the loss of four days' tlme, held, that the 
steamshlp found was In imminent péril, and being worth, with her cargo, 
freight, etc., $220,000, while the salving vessel was worth $216,000, an 
award of $12,000 to her owners, $1,800 to her captain, and amounts vary- 
Ing from $600 to $100 to her oificers and erew, was just and reasonable. 
The Slrlus, 6 C. C. A. 614, 57 Fed. 851, followed. 

Same — Forfeiture— Contbibdtinq to Rescue. 

The steamshlp M. found the steamship S. disabled. In a perllous situa- 
tion, far from land, and out of the track of Inward-bound steamships, at a 
season when bad weather prevailed, and attempted to tow her Into port. 
After proceeding a considérable distance, and getting in the usual track of 
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other vessels, the towllne parted durlng a storm at nlght, and the vessels 
separated. In the mornlng the M. searched for the S. for several hours, 
but flnally abandoned ail hope of flnding her, ànd proceeded on her course. 
The S. was found and brought Into port by another steamshlp. Held, 
' that the fact that the rescue was completed by another vessel did not work 
a forfeiture of the M.'s clalm for salvage. 
6. Bamb. 

Where a steamshlp which had become separated from, and was unable 
to find, a dlsabled vessel she was attemptlng to save, proceeded on her 
course without glvlng notice at a telegraph station less than 50 miles 
off, héld, that this fact would very materlally reduce the salvage allowed 
her, the vessel having been flnally rescued by another steamshlp. 

Thèse were libels by the Canadian-Australian Steamship Line 
and by the Pacific Improvement Company, owner of the steamship 
Mineola, and A. P. Pillsbury, master of said vessel, against the 
British steamship Strathnevis. 

Struve, Allen, Hughes & McMicken, for Canadian-Australian 
S. S. Line. 

L. C. Gilman and Duncan G. Inverarity, for Pacific Imp. Co. 
and others. 

J. M. Ashton and D. J. Crowley, for claimant. 

HANFOED, District Judge. Thèse cases are fuU of interest, be- 
cause of the important questions presented for considération, as 
well as for the story of hardships endured, heroic efforts to save, 
and the final rescue of, a valuable sMp and cargo, and the lives of 
a large number of persons, constituting her ship's company and 
passengers. That story, briefly told, is as follows: 

On the 12th day of October, 1895, the steamship Strathnevis, an 
English merchant vessel, left Tacoma with a cargo of 3,000 tons 
of flour and miscellaneous merchandise, of the value of $55,000, 
and 129 passengers, and a crew of 30 persons, bound on a voyage 
to the city of Yokohama. She touched at Victoria, and there took 
on other passengers, making the total number 165. On the sev- 
enth day ont from Victoria, in latitude 49° 14' N., and longitude 
164° 27' W., and distant about 1,600 miles from Cape Flattery, in 
a heavy northwest gale, her propeller shaft broke between the 
stern post and boss. It was a clean break, the propeller being 
completely Severed from the vessel and lost in the sea, depriving 
the vessel of ail use of her propelling machinery, and leaving her 
destitute of motive power, except the wind. The Strathnevis is a 
first-class steel steamship, of 3,574 tons registered gross tonnage, 
and 2,305.56 tons net. Her dimensions are 350 feet keel, 43 feet 
beam, 27 feet depth; her engines are 1,500 horse power; and her 
carrying capacity is about 6,000 tons. She was built for a cargo 
ship, but had been fltted for the accommodation of passengers, 
and was, at the time referred to, employed as one of the vessels of 
the Northern Pacific Steamship Line, from Tacoma to Hong Kong, 
via Victoria and Yokohama. She carried flve small sails, which, 
with two others improvised after the accident, made a total spread 
of canvas of less than 1,000 yards. In her disabled condition, and 
with her inadéquate facilities for sailing, she battled with tem- 
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pestuous weatber, making slow progress towards the coast from 
which she had last departed, for 59 days, when, in latitude 43° N. 
and longitude 132° W., and distant about 500 miles from Cape 
Flattery, she was met by the English steamsMp Miowera, of the 
Oanadian-Australian Steamship Line, bound on a voyage from 
Victoria, via Honolulu and Fiji Islands, to Sydney, Australia. At 
that time the Strathnevis was short of provisions of almost every 
kind, except flour and salmon, which constituted the bulk of her 
cargo. Her ofQcers and crew were worn and dejected, and she 
was flying signais of distress, signifying that she was disabled, and 
wished to be taken in tow. As soon as the vessels came sufQ- 
ciently near together, she sent her flrst officer on board the Miow- 
era, commissioned by her master to arrange with the master of 
the Miowera for the assistance required. After partaking of re- 
freshments, this oificer gave a brief account of the expériences of 
the Strathnevis, and obtained the consent of the Miowera's captain 
to turn back and make the attempt to tow the Strathnevis to 
Victoria, which was the nearest port of safety under the British 
flag, and also obtained a quantity of provisions and ship's stores, 
which were sent in boats to the Strathnevis. At this time the 
weather and sea were moderate, and the Miowera, with commend- 
able promptness, took the Strathnevis in tow, and started for 
Victoria. The start was made at 12 :30 p. m. on December 18, 1895. 
Soon afterwards the barometer began falling rapidly, the wind 
freshened, the sea became rough, and the weather became thick, 
with drizzling rain. The same state of weather continued, and 
became even more tempestuous, until the vessels flnally separated. 
At 25 minutes past midnight on the morning of December 19th, 
the towline, a steel-wire, 4|-inch hawser, 90 fathoms in length, 
shackled to about 45 fathoms of cable chain, was broken by the 
heavy strain, and the irregular movements of the heavy vessel in 
tow as she was rolled and plunged by the force of the stormy sea. 
It was necessary to wait for daylight before any attempt could be 
made to again connect the two vessels, and it was then found to be 
extremely difflcult, on account of the high waves and squally 
weather. The whole day was spent in ineffectuai efforts. Re- 
peated efforts to secure a line from one vessel to the other by 
means of a float failed, on account of the heavy, cross-running sea, 
and the danger of a collision if the vessels approached too near 
each other. Late in the afternoon a line was picked up, but, before 
a hawser could be drawn from one vessel to the other and shackled, 
the hauling line was parted by the rolling and pitching of both 
vessels, and it became necessary to again wait for daylight of 
another day. The ûrst part of next day was spent in similar 
efforts, with like difûculties and failure, and at 12:30 p. m. the 
Miowera signaled to the Strathnevis, "Will send a boat," and a 
boat with a volunteer crew was accordingly sent; the officers and 
seamen constituting the volunteer crew exposing themselves to 
great péril, and being obliged to perform most exhausting labor. 
At last, during the afternoon of December 20th, success attended 
their efforts, and the vessels resumed their journey towards Vie- 
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toria; the Strathnevis being held in tow by two lines, a 12-inch 
manilla hawser, and a é-inch steel-wirè ïiawser, shackled to the port 
and starboard cables, respectively, of the Strathnevis. Extraordi- 
nary vigilance and prudence characterized the conduct of the ofiQcers 
and crew of the Miowera in running her engines and regulating her 
speed, and in steering her courses, and in keeping lookout, and 
in watching the hawsers, so as to succeed, if possible, in making 
port while the tovrlines lasted. They reached a point only about 
40 miles distant from Cape Flattery, when, on account of the flerce 
westerly gale, it became too hazardous to continue running in the 
same direction as the wind, towards the coast, and it became nec- 
eàsary to corne around so as to head towards the sea. At this time 
the gale v^as extremely flerce, and the sea was running high, caus- 
ing the vessels to roll and plunge with tremendous force. The 
weight of the tow bore heavily, causing the stern of the Miowera to 
bury into the sea to a depth of six feet. Some of her skylights 
were broken, tarpaulin coverings were stripped from her hatch- 
ways, and a great deal of damage was done about the deck. Quan- 
tities of water forced its way through the varions openings in the 
deck and the stoke hole, flooding her cabins and engine room. 
The witnesses testify that the Strathnevis was rolling so that, 
from the Miowera, her colored lights appeared at times to be al- 
most perpendicular, one above the other. Between 12 and 1 
o'clock on the moming of December 23d, when distant about 63 
miles from Cape Flattery, the towlines were again broken, and at 
4 o'clock a. m. the vessels lost sight of each other. The Miowera 
waited until daylight, and then steamed in the direction in which 
it was supposed the Strathnevis drifted, if she had not foundered. 
She continued to search for the Strathnevis until about 1 p. m., 
when, her captain supposing that it would be unsafe to approach 
nearer to land, and that he had steamed a greater distance than 
the Strathnevis would hâve drifted, were she still afloat^ he again 
changed his course and headed towards the sea. At 4 o'clock p. 
m. he abandoned ail hope of flnding the Strathnevis, or of being 
able to do anything for her people; and, although he was then not 
more than 50 miles distant from a telegraph station just inside 
the entrance to the straits of Juan de Fuca, he steamed away on 
his course for Honolulu. The next day at noon she had logged 
248 miles, and a few minutes later her engines stopped ; and, ac- 
cording to the engineer's log, an examination then made showed 
that one valve and several other small pièces of her machinery 
were broken. Eepairs were made, and at 5:50 p. m. she started 
ahead full speed, and proceeded to Honolulu without any other 
important occurrence. According to the captain's testimony, he 
was apprehensive of trouble from her engines giving ont at the 
time of abandoning search for the Strathnevis, and he deemed it 
necessary to run far out to sea for safety. It does not appear, 
however, that any inspection of the machinery was made until 
after the engines stopped working, as above noted. 

The Strathnevis was driven before the gale until she came withln 
seven miles from Destruction Island, where she dropped an anchor 
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in 35 fatlioms of water. Not only the anclior, but ail thé cable to 
wMch it was attacbed, went overboard and was lost. A second 
anclior was then cast, and it held her until she was taken in tow, and 
finally rescued by the steamship Mineola. The Mineola is an Amer- 
ican steamship, and she was then on a voyage from ïacoma to San 
Francisco, carrying a cargo of 3,400 tons of coal and a crew of 32 
ofiicers and men. On the morning of December 24th she found the 
Strathnevis at anchor on the lee shore of Destruction Island, flying 
a signal of distress, indicating that she was disabled and wished to 
be towed into a port of safety. The storm had at that time mod- 
erated so that but little delay was experienced in sending a towline 
from the Mineola to the Strathnevis, and, the Mineola being better 
supplied than the Miowera with facilities for handling a heavy tow, 
she was able to, and did, bring the Strathnevis safely into the harbor 
of Port Townsend. The rescue was timely, and it was accomplished 
amid difficulties and péril. After leaving Tacoma the machinery of 
the Mineola was found to be not in perf ect working order, and her offl- 
cers, in undertaking the heavy task of towing the Strathnevis, were 
conscious of the risk of running into fatal danger if her machinery 
should break down. From about 8 p. m., and during the remainder 
of the night of December 24th, very severe weather prevailed ofE 
Cape Flattery and Destruction Island. The vessels rounded Cape 
Flattery at about 11:50 a. m. on the 25th. In the straits the wind 
and sea continued to increase, and the weather became thick with 
continuons rain, so that it was difflcult for the master of the Mineola 
to détermine or keep his position. It was the intention to take the 
Strathnevis to Eoyal Boads, and as she then had on board but one 
anchor cable, which was in use to lengthen the towline, a stop was 
made for the purpose of unshackling the cable from the hawser so 
as to get in readiness for anchoring. When the chain had been un- 
shackled, and the hawser of the Mineola made fast to the Strath- 
nevis, the increasing wind and sea caused the master of the Mineola, 
with the consent of the master of the Strathnevis, to abandon the 
purpose of going to Royal Roads, and to run for Port Townsend, in- 
stead, which, from the position in which the vessels were, could be 
reached with less danger. An additional strain was put upon the 
towline, in bringing the Strathnevis around into her proper course, 
as she had been drifting side to the wind and sea at the time of with- 
drawing her cable; and, after towing ahead about 30 minutes, the 
hawser parted, and the Strathnevis commenced to drift towards 
Race Rocks. In order to save her, it was necessary for the Mineola 
to run close under the lee of the Strathnevis, and lower a boat iuto 
the raging sea. In doing this, one of the boat's crew was thrown 
into the water, and was in jeopardy for some 13 minutes. The boat 
succeeded in reaching the Strathnevis, and the second oiïicer of the 
Mineola went on board the Strathnevis, and assisted in taking in the 
hawser and passing a Une back to the Mineola, by means of which 
the hawser was drawn on board, and connection between the two 
vessels re-established. While this work was being doue, the Mine- 
ola lay in a heavy sea, — sometimes head to the sea, and sometimes 
in the trough of the sea. After the hawser had been made fast to 
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the Mineola, she proceeded with the Strathnevis in tow, and suc- 
ceeded in reachlng Port Townsend at about 9 o'clock in the erening 
of December 25th. For the service thus rendered, in taking the 
Strathnevis from a position of danger to a port of saf ety, the master 
and owner of the Mineola, in behalf of themselves and the offlcers 
and crew of the Mineola, claim a suitable reward. The answer of 
the olaimants admits chat libelants are entitled to salvage, and the 
only question to be determined by the court is as to the amount that 
should be allowed. 

It is established by the évidence, beyond question, that the master, 
oiHcers, and crew of the Mineola were prompt in rendering assistance 
to the Strathnevis, and that they displayed the very highest degree 
of courage and seamanship. Their undertaking was perilous, and 
involved arduous labor, vt'hich was skillfully performed, and resuit ed 
in complète success. The value of such service cannot be fairly 
measured by the ordinary contract rates for towage services per- 
formed by vessels in the business of towing. The Mineola was not 
in commission as a tugboat looking for such employment, although 
she was fortunately equipped with towing bits and other appliances, 
which were useful on this occasion. I must flnd from the évidence 
that the Strathnevis was in a position of imminent péril when the 
Mineola found her. The testimony to the contrary given by her 
commander and other witnesses is, in my estimation, completely 
overcome by the évidence of the signais flying from the masts of the 
disabled vessel at that time, and the indisputable facts that, being 
without motive power to render her manageable in such a position, 
and with one anchor lost, and tempestuous weather prevailing, she 
was lying at anchor on the lee shore of Destruction Island. 

I flnd the value of the property saved to be, according to a pré- 
pondérance of the évidence, as follows: 

Value of the Strathnevis Çl.50,000 

Value of her cargo 55,000 

Value of freight and passenger money 15,000 

Total value $220,000 

By the undisputed évidence, it is shown that the value of the Mine- 
ola, her cargo and freight, amounted to |216,850. The time of the 
Mineola consumed by the déviation from her voyage was four days, 
and the value thereof |2,000, and her hawser destroyed in the service 
was worth $600. In view of ail the facts and circumstances, it is 
my conclusion that the foUowing sums, as a reward for the service 
rendered in saving the Strathnevis, are just and reasonable, viz.: 

ïo the owner of the Mineola $12,000 

To Capt. Pillsbury 1,800 

To G. W. David, flrst mate 600 

To Alex. Kirkwood, second mate 600 

James S. Richards, chief engineer 600 

John Nelson, seaman 300 

Edward Oison, seaman 30» 

Harry Fabrlclcous, seaman 300 

O. W. Parker, third mate 300 

Charles A. Bngleman, carpenter 300 
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Otls Doe, assistant engineer ? 300 

John H. Long, second assistant engineer 300 

Edward H. Waterman, third assistant engineer 300 

John F. Grant, steward 200 

James Riehardson, cools; 200 

Howard Marden, seaman 200 

D. White, seaman 200 

Arthur Christian, eabin boy 200 

h. Johnson, seaman 1(X) 

Albert Osberg, seaman 100 

Michael MeLaughlin, seaman 100 

John Plnley, waiter 100 

Thomas Koen, oiler 100 

Fred Ott, oiler 100 

James Maddison, flreman 100 

William Carey, flreman 100 

M. Connor, flreman 100 

William Malloy, flreman 100 

M. O'Connor, flreman 100 

David Wilson, flreman 100 

Andrew Adamson, eoal passer 100 

C. A. Peterson, coal passer 100 

Pred West, coal passer 100 

In the distribution as above, I hâve intended to recognize spécial 
merit in Second Offlcer Kirkwood, and Seamen Nelson, Oison, 
Fabricicous, Marden, and White, and Christian, the cabin boy. 

Counsel for the respective parties hâve cited many cases bearing 
upon the question as to the amount proper to be awarded as sal- 
vage. I hâve taken the case of The Sirius, 6 G. C. A. 614, 57 Fed. 
851, as my guide, for the reason that the décision in that case 
was rendered by the circuit court of appeals for this circuit, and 
I consider it a fair décision. In that case the court awarded the 
total sum of f 8,000, although the master of the Sirius had entered 
into a written contract with the master of the rescuing ship to 
pay 120,000. In this case the value of the property salved is con- 
siderably greater, and was in more imminent péril, the hazard in- 
curred was greater, and the labor performed more arduous; and 
the master of the Mineola is entitled to higher considération, be- 
cause he went to the rescue promptly, and in a manly, gênerons 
spirit, — much to his crédit, in contrast with the behavior of the 
captain of the Tillamook. The Sirius, however, was towed a great- 
er distance, and the time of the service was longer. It is my opin- 
ion that the above amounts are libéral recompense, and yet rea- 
sonable, irrespeetive of the claim for salvage made against the 
Strathnevis in behalf of the owners, master, and crew of the 
Miowera, and the same will be decreed to be paid accordingly. 

Referring now to the case of the Miowera, I flnd, from the plead- 
ings and the évidence, that she found the Strathnevis in a peril- 
ous situation, far from land, and ont of the track of inward bound 
steam vessels. With her defective sailing gear, the Strathnevis 
was able, at best, to make but slow progress towards any haven; 
and in midwinter, when storms were to be expected, she was in 
great danger of becoming entirely unmanageable, and of being driven 
ashore or upon the rocks when she approached near the coast. 
The Miowera rendered meritorious service in towing her to the 
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Tîcinity of comparative safety, where she was able to make sound- 
ings and find anchorage, and where she was in the track of passing 
vessels, from which other assistance could be obtained, This is 
expressly admitted in the answer. Although she did not complète 
her enterprise of salving the Strathnevis, her efforts were success- 
ful, to the extent of bringing the Strathnevis to the place where 
she was able to secure other help more speedily than she could 
otherwise; and, in doing so, expenses were incurred and damages 
were sustained; the master of the Miowera, and her ofQcers and 
crew, endured hardships and braved extraordinary périls, and ex- 
posed their vessel to extraordinary hazard. Therefore I say that 
they were contributors to the ultimate salvation of the Strathne- 
vis. The Miowera's claim for salvage is resisted on the ground 
that what she did was only an attempt to save, and she did not 
succeed in bringing the Strathnevis to a place of safety, and the 
attempt was abandoned while the Strathnevis was still in a peril- 
ous situation. And in support of their contention counsel for the 
claimant hâve cited the following authorities: The Blackwall, 10 
Wall. 1-12; The Edam, 13 Ped. 135; The Aberdeen, 27 Fed. 479 
The A. Anderson, 34 Fed. 925; The Golden Gâte, 57 Fed. 661 
The Huntsville, Fed. Cas. No. 6,916; The T. P. Leathers, Id. 9,736 
.The John Wurts, Id. 7,434; Abb. Shipp. p. 722; 2 Pars. Mar. Law, 
p. 612; The Sabine, 101 U. S. 384; The Clarita and The Clara, 23 
Wall. 1-16. It is certainly true that success is essential to a légal 
demand for salvage. But that is true only in this sensé: that 
property must hâve been actually rescued from danger. But there 
is no inflexible rule which bars from participation in the distribu- 
tion of an award those who hâve toiled, incurred expense, suffered 
losses, and run risks, and thereby contributed towards the success 
of a salvage service finally completed by others. The cases are 
numerous in which admiralty courts in this country and in Eng- 
land hâve apportioned salvage among différent sets of salvors, 
proceeding upon the theory that ail who bave contributed towards 
the salving of property are entitled to share in the reward. Adams 
V. The Island City, 1 Cliff. 210, Fed. Cas. No. 55, is a leading case of 
that description. The substance of the décision is as foUows: The 
schooner Kensington fell in with a disabled bark, and, by request, 
took her in tow. After towing for a time, the hawser parted, and 
efforts to make fast again were ineffectuai. The bark came to 
anchor, and then the Kensington left her, promising to telegraph 
to her owners in Boston, and to return. She did not retum, but 
furnished information to the owners which enabled them to send 
the steamer Forbes to the relief of the disabled bark. The Forbes 
found the bark at anchor, and towèd her one day, and at night 
left her at anchor and went away after provisions, and, returning, 
found the bark gone. She had been found by the steamer Western 
Port, bound from New York to Boston, and was by the latter ves- 
sel taken into a port. Mr. Justice Clifford rendered a décision in 
the circuit court awarding salvage, and apportioning it between 
the three vfessels which were employed successively in towing the 
disabled bark. The following excerpt from his opinion présents 
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the principles upon which the Kensington was entitled to share 
in the reward : 

"Ail the évidence tends to show that the péril was continuons from the flrst 
moment when the schooner went to the relief of the bark down to the time 
when the steamer Western Port anchored her in the port of Hyannis, in a 
condition so crlppled and dlsabled by the disasters she had encountered that 
the service of the other steamer was Indispensable to get her into Boston, 
where she was bound. She was in very great péril when relieved by the 
schooner, and was by her placed in a position of far less exposure. Those on 
board the schooner were prevented from doing more by the violence of the 
stonn, and from returning to complète the service, by causes beyond thelr 
control. They rendered Important service in changing her position, and in 
transmitting intelligence to her owners, and in giving them the opportunity 
of sending forward more efficient aid." 

The case was appealed to the suprême court, which afflrmed the 
decree. Cromwell v. The Island City, 1 Black, 121. In the opinion 
of the suprême court, by Mr. Justice Grier, it is said that : 

"The péril from which the bark was finally rescued by the Interposition of 
the Western Port was begun préviens to the 23d of January, when the bark 
was flrst discovered by the schooner, and the salvage service was flrst com- 
menced. The bark was in her greatest péril at that point, and was with 
much difflculty taken by the schooner to a place of greater compajatlve safety; 
but she was unable to put the bark In a place of absolute safety, in the port 
of Hyannis. The péril was not ended. The schooner, being unable to com- 
plète the rescue, gave notice by telegraph to the owners, at Boston, who dis- 
patched the steamer Forbes to the assistance of the bark. * * * We con- 
cur, therefore. In the opinion of the circuit judge that the bark was not aban- 
doned after salvage service commeneed, that it was one continuous péril from 
which the bark was rescued, and that each of the several salvors contributed 
to the final resuit." 

Another case in point is Cowell v. The Brothers, Bee, 136, Fed. Cas. 
No, 3,294. The Brothers, on her passage from Lisbon to Baltimore, 
had encountered a succession of dreadful tempests, reducing her to a 
naere wreck, so that it was difQcult to keep her afloat. For three 
weeks the crew suflered ail that human nature could endure, and 
two members had been washed overboard. In this situation, Oapt. 
Cowell found them, and supplied them with provisions, when they 
were on the point of starvation. He offered to take them aboard 
his vessel if they would abandon The Brothers, but was finally per- 
suaded to take the wreck in tow. After towing for several days, dur- 
ing which time the men on The Brothers were supplied with provi- 
sions by Cowell, the towline was broken a second time, after having 
been repaired once; and on account of the tempestuous weather it 
was impossible to again taie the damaged vessel in tow, or for the 
vessels to keep together, and they soon separated, and did not again 
corne in sight of each other. The disabled vessel drifted for nine 
days afterwards, when she came to anchor, and subsequently, with 
other assistance, was enabled to reach a port of safety. Judge Bee, 
in his décision awarding salvage to Cowell, said: 

"The service rendered upon this occasion was as great as the crew could 
receive; nor is It at ail probable that the vessel would hâve been saved by 
any other means. Cowell, ton, risked mueh in the attempt; for his ship was 
actually injured, and the delay of towing rendered him additionally exposed 
to capture, and to the forfeiture of his insurance. He failed, indeed, in bring- 
ing the brig into port, but not until he had done ail that was possible. He 
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brought her Into soundings, withln 90 miles of land, and the supplies she re- 
celved from him enabled her crew to sustain the fatigue of nlne days after 
the séparation." 

Ryan v. The Oato, Bee, 241, Fed. Cas. No. 12,184, is another case in 
whieh Judge Bee awarded salvage to a salvor who, after rendering 
important service, was prevented from bringing a disabled vessel intc 
port by stress of weather. In the case of The Gary v. The Sherman, 
Chase, 468, Fed. Cas. No. 5,259, the facts were as foUows: After the 
Gary had conducted the Sherman for some time, the towline parted; 
and it was a question in the case whether the hawser was broken, or 
whether it was eut by direction of the master of the Sherman, with 
fraudulent intent on his part to avoid liability for the service ren- 
dered by the Gary. The Sherman did not signal, and the captain of 
the Gary, concluding that the séparation of the vessels was inten- 
tional on the part of the Sherman, made no further effort to com- 
plète the service he had undertaken. The Sherman, after proceed- 
ing for a time by her own sails, was assisted into port by another 
vessel. Ohief Justice Chase, in deciding the case, said : 

"Through the aid of the Gary, the Sherman had been rescued from danger, 
and brought safely a great part of the way to Charleston. Favorable winds 
enabled her to proceed still further without that aid, and thén she found an- 
other vessel which towed her into port. Under thèse cireumstances, I am 
inclined to regard this as a case of salvage, in which two vessels performed 
successfully the salvage services." 

The récent décision by Judge Brown in the case of The Veendam, 
46 Fed. 489, is in line with the décisions already referred to. In 
that case the steamship Veendam, in mid(>cean, about 1,350 miles 
from New York and 900 miles east from Halifax, became disabled 
by the breaking of her shaft. The steamship La Flandre came to 
her assistance, in answer to signais of distress, and towed her a dis- 
tance of about 191 miles, when the towline was broken ; and, owing 
to a thick fog, it was impracticablé to re-establish connection, and 
both vessels anchored and remained near each other until temporary 
repairs enabled the Veendam to proceed by her own steam. After a 
time the Veendam disappeared, and the master of La Flandre, con- 
cluding that she had gone ahead of him, proceeded to Philadelphia. 
The Veendam, by her own machinery, finally arrived at New York. 
In his opinion, Judge Brown says: 

"I cannot doubt that the services rendered in this case were of a salvage 
nature, as distinguished from ordlnary towage. That subject has been sev- 
eral times considered in this court. Such services are treated as salvage when 
rendered to a disabled ship with the obvious purpose of relieving her from 
cireumstances of danger, elther présent or reasonably to be apprehended, and 
not merely to expedite her passage. The Saragossa, 1 Ben. 552, Fed. Cas. 
No. 12,334; The Emily B. Souder, 15 Blatchf. 185, Fed. Cas. No. 4,458; Mc- 
Connochie v. Kerr, 9 Fed. 50-53; The Plymouth Rock, Id. 413-416. The sails 
of the Veendam were not sufflcient for safe navigation in her situation. She 
was 900 miles from the nearest port, and, during the 12 hours before La 
Flandre was sighted, she made only about 1% knots per hour under sail. 
Her abillty to make repairs to her shaft, secure enough to proceed under her 
own steam power, was evidently uncertabi, and eould only be determined by 
trial, and she had 600 passengers on board. The situation was therefore 
manifestly one of reasonable appréhension of danger. A disabled steamer in 
mldocean is not in a safe place, or in a safe condition. * • • It is ob- 
jected that La Flandre did not tow the Veendam into port, or to a place of 
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safety, and that when her shaft gave out the second tlme she was in as much 
danger as at flrst; so that La Flandre Is not legally entltled to salvage com- 
pensation, because not successful. Tlie Edam, 13 Fed. 135; Tlie Algltlia, 17 
Fed. 551; The Aberdeen, 27 Fed. 479. The principle invoked is elementary. 
It is api)iied -when the shlp is lost, or when the attempt to rescue her is aban- 
doned. In the cases cited the salvors voluntarily abandoned the service. 
Hère the shlp was saved, and the service was not voluntarily abandoned. 
* • * It Is not essential to a salvage service that the salvors should attend 
the vessel aided into port." 

I think the above cases show how the American courts regard cases 
of this character, where a vessel bas been found at sea in a situation 
of péril, and has been aided by one vessel, and her rescue bas been 
completed by her own efforts, or by the aid of another, and the claim 
for salvage bas been preferred by the one flrst to render assistance. 
The English courts seem to look with equal or greater favor upon 
claims of this character. In the case of The Atlas, Lush. 518, the 
f acts, in brief, were as follows : The libelant found the Atlas dere- 
lict about 70 miles from the shore of England. Hawsers were made 
fast, and they began to tow her, and continued during that day and 
the succeeding night, and the salvors labored at the pumps to keep 
her from becoming water-Iogged. A steam tug offered her serv- 
ices to tow them into Yarmouth Eoads, which services were accepted. 
The tide was falling, and, by persevering in the attempt to enter, 
libelant's vessel went aground, the hawser by which she was towing 
the Atlas was broben, and the Atlas went upon the beach, and they 
were then deserted by the tug, . After waiting for the weather to 
become sufficiently calm, the master of the Atlas went ashore in hi^ 
boat, and during his absence étrangers boarded the Atlas> and 
brought her into harbor on the flood tide. On appeal to the house 
of lords, the décision of Dr. Lushington, refusing to award salvage, 
was rêver sed, and in the course of the opinion by Lord Coleridge it is 
said: 

"That, where a salvage is finally effiected, those who merltorlously oon- 
tributed to that resuit are entltled to share in the reward, although the part 
they took, standing by itself, would not in fact hâve produced it. * • * 
Where snccess is finally obtained, no mère mistake or errer in judgment in 
the manner of procurlng it; no misconduet short of that which is willful and 
may be considered as crimînal, and that proved beyond a reasonable doubt 
by the owners resletlng the claim,— will work an entire forfeiture of salvage." 

In the case of The Oamellia, 9 Prob. Div. 28, the same rule was 
observed. The Camellia, an iron screw steamship, on a voyage 
from Baltimore to Londonderry, having broken her propeller shaft 
in midocean, proceeded for several days under canvass, when she fell 
in with the Victoria, a steamship on a voyage from Boston to Liver- 
pool with a cargo of live stock. She was taken in tow by the Vic- 
toria, and proceeded under tow until the towline broke. She sig- 
naled to be again taken in tow, but the Victoria could not come 
around without great risk of damage to her cargo of cattle and sheep, 
and she therefore proceeded on her way after signaling to the Camel- 
lia that she would report her. The Camellia subsequently fell in 
with the tug Etna, and was towed to Queenstown. In a suit on 
behalf of the Victoria for salvage, an objection was urged that she 
v.76F.no.6 — 55 
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had; imprûperly abandoned the Oamellia. This objecljion was met in 
tlie opinion of the court as follows: 

"I flnd as a fact that the Victoria dld not leave the Oamellia because she was 
unable to see that she was signallng to be again taken lii tow, but because, 
from the nature of her cargo, she would hâve run a considérable risk of loss 
and damage to it by turning around to windward to connect the two vessels, 
and I am advised that thls was a reasonable appréhension. * • * I think 
that there was no misconduct on the part of the master of the Victoria, and 
that, balancing the rlsk to the interests which were committed to his charge 
wlth that to whlèh the CamelUa was still exposed, he did not act improperly in 
going on when the hawser broke." 

From ail the authorities cited upon the argument, I deduce thèse 
principles: 

First. To earn salyage, success must crown the efforts of the 
salvors. But, when a vessel has been actually rescued from a 
situation of péril, ail who hâve contributed at any stage of the 
rescuing service are entitled to a share of the reward. 

Second. Voluntary abandonment of an attempt to rescue a ves- 
sel in péril wotks a forfeiture of the right to salvage. But when 
salvors are prevented by stress of weather, fog, or darkness, or 
other circumstances beyond their control, from rendering further 
assistance, and there has been no willful disregard of duty on 
their part towards the imperiled ship, there should be no forfeiture. 

Third. The amount of salvage to be awarded should be commen- 
surate with the merit of the salvor's conduct; and when salvage 
has been earned, and there has been no willful misconduct or neg- 
lect, mère failure on the part of salvors to do ail that might be 
done under the circumstances affords good ground for reducing 
the amount to be awarded, but there is no inflexible rule making 
a total forfeiture the penalty. 

Application of thèse principles to the case in hand leads me to 
the conclusion that the Miowera, her master, ofiScers, and crew, by 
aiding the Strathnevis in answer to her signais of distress, per- 
formed a salvage service entitling them to compensation; that 
they did not voluntarily abandon the Strathnevis, but by going on 
their course to Honolulu, on December 23d, without ârst going to 
the telegraph station at Tatoosh and reporting the Strathnevis, 
the master of the Miowera failed to perform an important duty, 
and that failure gives rîse to the serious question in this case, — 
whether or not there has been a total forfeiture of the right 
to salvage. I do not accept the excuse given by Oapt. Stott, which 
is that the machinery of the Miowera was in such a condition that 
it would hâve been imprudent to hâve made the run to the tele- 
graph station. I think that îdea is an afterthought, for no Huch 
reason is noted in the ship's log, nor is it mentioned in Capt. Stott's 
letter giving an account of his expérience with the Strathnevis, 
written before arrivai at Honolulu. I hâve concluded, however, 
out of regard for the many hours of brave and laborious efforts to 
save the Strathnevis, and heavy expansés and damages incurred 
and suflered by the Miowera, that total forfeiture is a penalty 
heavier than the offense deserves. I will therefore award as sal- 
vage about one-half the amount which in my judgment would other- 
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wise be reasonable. The Miowera and her cargo werê of greater 
value than the Mineola, and sjie was in commission as a carrier 
of passengers as well as freiglit, and also employed as a carrier 
of the mail between the points along her route. Her déviation 
consumed more time than was lost by the Mineola, and she was 
exposed to greater hazard, and a considerably larger number of 

persons are entitled to share in the award than the number com- 
posing the crew of the Mineola. In view of ail the circumstances, 
I allow the following sums: 

To the owners of the Mlowera $18,000 

To James Stctt, her commander 500 

To C. W. Hay, flrst officer 500 

To P. Smyth, chief engineer 600 

To W. Anderson, second officer 300 

To F. A. Hemmlng, third officer 300 

W. Knox, carpenter 200 

W. Scott, second engineer 20O 

J. Stewart, thlrd engineer 200 

G. Lynch, fourth engineer 200 

W. W. Knowles, flfth engineer 200 

H. L. Foster, sixth engineer 200 

W. Morrison, seventh engineer 200 

T. B. Young, purser 200 

J. Scott Contlin, surgeon ". 100 

F. Whittington, chief steward 100 

B. J. Page, fourth offlcer 100 

T. Healey 100 

J. Dodge, fireman 100 

J. McAverne, flreman 100 

H. MulhoUand, fireman 100 

J. Hackett, fireman 100 

O. Hassett, fireman 100 

B. McOue, fireman 100 

F. Kirlî, fireman 100 

G. Calder, fireman 100 

A. Davy, flreman 100 

D. Tierney, flreman 100 

R. McKeolînie, flreman 100 

G. Smith, fireman 100 

J. Middleton, chief coolî 100 

H. Ranlîine, hoatswain 100 

H. Johanson, able seaman 100 

J. Munning, able seaman 100 

D. Graham, able seaman 100 

G. Smith, able seaman 100 

G. C. Hemberg, able seaman 100 

W. Mitson, able seaman .' 100 

J. Anderson 50 

J. Hart 50 

A. Duggan 50 

W. Fred 50 

T. H. Stevenson, able seaman 50 

D. McDonald, able seaman 50 

J, Harcus 50 

J. O'Toole 50 

J. Spoors 50 

C. McAvoy 50 

J. Brown 50 

W. Andersen 50 

M. McGrath 50 

R. Green 50 



868 76 FEDERAL REPORTER. 

A. Wenkln 9 5« 

W, Bagsley 50 

S. Hopkins 50 

M. Callan 50 

C. Ralph 50 

D. Buchan -, 50 

C. A. Dunkley, stewardess 50 

H. Bellmane 50 

J. McGraw 50 

F. Heather 50 

C. J. Shepard 50 

T. Easlea 50 

T. Collins 50 

C. Midlane 50 

D. B. Hastle 50 

A. Henry 50 

G. Clark 50 

S. Cohen 50 

O. Stevenson 50 

G. Bellchamber 50 

J. Nealson 50 

W. H. McPherson i 50 

J. Kelr 50 

G. Gawler 50 

A. Quaben 60 

B. Singleton, stewardess.-. 50 

P. Sholders 50 

W. Patrick, barber 60 

Let there be a decree In accordance with this opinion. 
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THB BOURGOGNE. 

ATLAS S. S. CO. V. THE BOURGOGNE. 

LA COMPAGNIE GENERALE TRANSATLANTIQUE y. THE BOUB- 

GOGNE. 

WESTERN ASSUB. CO. v. THE BOURGOGNE et al 

WHEELER V. THE AILSA et al. 

(District Court, S. D. New York. November 6, 1896.) 

Coïii.TsroN— FoQ— Anchobinq m Channelwat— Choicb of Anchobagb Gboitkds 
— Letting Chain Run. 

The S. S. Allsa, outward bound from New York, anchored in the ehannel- 
way In dense fog a little below Ft Lafayette. The eustomary anchor- 
age of vessels outward bound was in Gravesend Bay to the eastward ot 
the A.'s place of anchorage. The large steamship Bourgogne, gotng down 
about an hour afterwards, and seeklng anchorage at Gravesend Bay, ran 
Jnto the A. Beld (1) that the Allsa was in fault for négligent navigation In 
not going wlthin anchorage limits, having means of knowledge, both by 
eoundings and by the course of other vessels passlng near her, that she 
■was off of anchorage ground and in an Improper position, and also for not 
letting her chain run when the B. was seen approaching; (2) that the B., 
havtng no reason to espect any vessel to be anchored in the channelway, 
had a right to proceed to the anchorage In Gravesend Bay jnst below Ft. 
Lafayette, the eustomary and appropriate anchorage ground for vessels of 
ber class; and that she was not in fault for not anchoring at a less con- 
yenlent and appropriate place above the Fort. 
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Wheeler & Cortis, for Atlas S. S. Co, 

Jones & Govin, for La Bourgogne. 

Butler, Notman, Joline & Mynderse, for Western Assur. Co. 

Jesse Johnson, for Charles P. Wheeler. 

BROWN, District Judge. The above libels were filed to recover 
damages for injuries arising from a collision between the steamships 
Bourgogne and Ailsa at a little after 2 o'clock in the afternoon of 
February 29, 1896, during a dense fog about half a mile below the 
Narrows in New York harbor. Both steamers were outward bonnd. 
The Ailsa, 1,330 tons register, 297 feet long, had left her pier in North 
River about noon, and ânding thick fog at the Narrows came to 
anchor. The Bourgogne, a much larger steamer, 475 feet long, left 
her pier in the North River at 1:13 p. m. The tide was strong ebb. 
She was backed out from the pier, and turned with the aid of tugs and 
got straightened on her course down river at 1:37. On starting the 
weather was somewhat misty or rainy, but without fog until near 
Robbins Reef, where fog was seen mostly on the west shore, the east- 
erly shore being much clearer. Ofl Quarantine only the masts of 
vessels could be seen, and the high ground above. Fort Lafayette 
was shrouded in fog, but the cliff above Fort Hamilton and the 
houses around it were clearly visible. Before reaching Fort Lafay- 
ette the pilot had determined to anchor in Gravesend Bay, just below 
the Fort. From the time occupied, it is évident that the Bourgogne 
must hâve proceeded nearly to Fort Lafayette at almost her full 
speed, or about 16 knots. On encountering the thicker fog there, or 
a little above, she slowed, and soon stopped her engines. She was 
then nearly in mid-channel, and soon after starboarded her wheel in 
order to go towards Oravesend Bay for anchorage. Soon afterwards 
the masts of the Ailsa were seen nearly directly ahead, but a little on 
the port bow, and only a short distance away, probably not over one 
or two lengths away. Thé Bourgogne's wheel was immediately put 
to port and her engines reversed. Her stem, however, struck the 
port bow of the Ailsa at an angle, as the évidence indicates, of about 
two points, and made a hole in the Ailsa about 6 feet inboard and 
about 16 feet in length, fore and aft. The Bourgogne almost imme- 
diately backed away under the influence of her reversed engines, and 
in the fog and ebb tide was carried down about a half a mile below, 
where she anchored. 

The wound in the Ailsa extended below the water Une. Her of- 
ficers almost immediately perceiving that she was making water 
rapidly, hove anchor and started ahead under full speed ôf her en- 
gines, for the purpose of beaching the ship on the land in a north- 
easterly direction. Soon after she got under way, the steamer Ad- 
vance, coming down upon a course S. by E., made it necessary for the 
Ailsa to stop and back her engines to allow the Advance to pass ahead 
of her, after which the Ailsa continued on, passing the stem of the 
Advance, but soon sinking, bow first. The point where she sank was 
afterwards located aa 1,800 feet S. by E., | E. from the easterly side of 
Fort Lafayette. 
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The witnesses on the part of each steamer testify that their own 
steamer gare the statutory signal?, but neither heard any signais of 
the other until seen very near. On the part of the Ailsa it is claimed 
that the collision arose by the fault of the Bourgogne: (1) In not 
anchoring before passing Fort Lafayette, and in unnecessarily going 
below the Port in thick fog; (2) for excessive speed in fog; (3) for not 
having a proper lookout and not giving proper signais. For the 
Bourgogne it is claimed (1) that the Ailsa is alone to blâme for having 
anchored unnecessarily in the channel-way where vessels seeking 
anchorage must be expected to pass, instead of going further to the 
eastward, within the anchorage limits of G-ravesend Bay, as required 
by the régulations of the Secretary of the Treasury; (2) for not giving 
the statutory signais; (3) for not letting out her chain when the ap- 
proach of the Bourgogne was se«n. 

1. From the best considération I hâve been able to give to tMs case, 
the clear weight of évidence, both from the direct testimony and from 
numerous circumstances, seems to me to show that the Ailsa was 
anchored in the channel-way to the westward of the prescribed 
anchorage limits. 

(a) Her witnesses were not able to testify that she was actuaJly on 
anchorage ground. 

(b) Her pleadings do not aver that she was. 

(c) The account of her navigation below Fort Lafayette indicatea 
that she was not on anchorage limits. The wesrterly anchorage Une 
runs southward from the easterly angle of Fort Lafayette, about 
parallel with the usual channel course, viz., S. x E. The Ailsa passed 
Fort Lafayette, presumably on that course, and as her ofScers esti- 
mate, only 100 yards to the westward of the Fort (though the distance 
may hâve been more than that), and therefore at least 600 or 700 
feet from the anchorage line, and very possibly more. Afterwards, 
and just before the Ailsa turned to anchor, she was observed by the 
pilot, as he testifies, to be heading S. S. W. by her compass, or 3 points 
to the westward of the anchorage line ; in f act 3^ points, as her com- 
pass, according to the captain's testimony, had a half point's easterly 
variation. How long or far the Ailsa had been running on a course of 
S. S. W. ■J W. (mag.) it is impossible to détermine; because the testi- 
mony is meagre and inharmonious as regards her course below Fort 
Lafayette. The pilot says he gave the captain the course of S. x E., 
which it was the captain's business to give to the quartermaster; the 
captain says the pilot gave no course, and that he himself did not 
observe the compass ; and the quarter-master was not examined. It 
is difiScul-t to reconcile thèse statements; but as the ship must hâve 
been steered by compass, it is probable that the course which the 
quartermaster got was S. x E.; and this, being S. ^ E., true magnetic, 
would ail the time carry the Ailsa more to the westward of the 
anchorage line, viz., i point net, taking the drift of the tide into ac- 
count. Some 3 or 4 minutes after passing Fort Lafayette the engine 
was stopped, and after some drifting the pOot observed the Ailsa's 
heading to be S. S. W. by her compass (S. S. W. -J W.) The pilot think- 
ing that from this heading she was too far out in the channel to 
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anchor there, hard-starboarded her helm, "gave her engines a couple 
of turns forward to give lier head a twist to port, then stopped and 
afterwards rêver sed; and when her head had by thèse meaiia been 
swung to S. E. (S. E. J S.) and her headway stopped, and being then 
about a half mile below Fort Laf ayette, he dropped anchor, and there 
remained until collision." This évidence taken altogether does not 
seem to me to indicate any probability that by her turn to S. E. from 
her heading of S. S. W., she would more than regain her previous posi- 
tion of 600 or 700 f eet west from the anchorage Une when passing 
Port Lafayette. 

(d) The testimony of the Bourgogne's witnesses would place the 
Ailsa's anchorage much more to the westward. The Bourgogne 
passed Fort Lafayette, as estimated by her pilot, in mid-channel, i. e. 
at least 2,000 feet to the we&t of the Fort, and he was then on a true 
compass course of S. x E., which he says was maintained until her 
helm was starboarded to go to anchor; and very shortly after this, 
and before her head had made much of any change, the Ailsa's masts 
were seen very near, and the collision was nearly head and head. If 
the Ailsa was on anchorage ground, this account of the Bourgogne's 
navigation must be very far from correct. 

(e) The testimony as to the bearing of the bell at Port Lafayette, 
heard on the Ailsa while she was at anchor, indicates an anchorage 
considerably to the weatward of the anchorage line. Her pilot says 
that he heard the sound of the bell, and that it bore N. or N. x E. 
Had the Ailsa anchored upon the extrême westerly anchorage line, 
the bell of the Port would hâve borne N. x W. To hâve the bell bear 
N. or N. X E., the Ailsa, being half a mile below the Port, must hâve 
been in a position from 600 to 1,200 feet west of the anchorage limits. 

(f) The testimony of Captain Cooley of the Harold, a witness called 
for the Ailsa, would place her position stUl further to the westward. 
He says he came upon the westward beam of the Ailsa, and was hailed 
by her when about 150 feet oflf, while she was raising her anchor, and 
while he was moving slowly, heading N. N. E. ; and that while on that 
heading he heard the bell of Port lafayette a little on his starboard 
bow. This would be quite impossible unless the Ailsa was consider- 
ably to the westward of the anchorage line, and it would locate her 
about S. S. W. from Port Lafayette. It is, of course, possible that 
Captain Cooley's testimony may hâve been based on his notice of the 
Port bell at a time before getting abreast of the Ailsa, rather than at 
that particular moment. But as he was moving very slowly, and 
heading N. N. E., a différence of a few minutes in the time of Ma ob- 
servation would not greatly change the Ailsa's position. As this 
observation is wholly independent of that of pilot Shooks, and agrées 
with it in a gênerai way, though exactness is not to be ascribed to 
either, both together are not without considérable weight. 

Captain Cooley further states that when the Ailsa got under way 
"she started to go across the channel to make Gravesend Bay," plain- 
ly implying that she was then in the channel and not on anchorage 
ground. 

(g) Again, the Pacific Mail SteamsMp Advance, outward bound, 
crossed the bow of the Ailsa after the latter had started from her 
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anchorage, and went to the eastward of the Ailsa; the testîmony of 
her master is tliat the Advance was then upon a course S. x E., which 
ske had kept after passing witMn 300 f eet of Fort Laf ayette. If this 
is correct, the Ailsa must hâve anchored to the westward of that 
S. X E. course, and hence considerably to the westward of the anchor- 
age limita 

(h) The Ailsa's testimony shows that within an hour after she 
anchored, three steamships passed very near her, one going up on the 
westward side of her, and two going down on the eastward side, ail 
three within 100 or 200 feet of her, while the Bourgogne, the fourth, 
ran into her. This affords strong presumptive évidence not only that 
the Ailsa anchored right in the usual pathway of vessels going to that 
anchorage, but that she was not herself on anchorage ground; since it 
is highly improbable that a steamer going up would be on, or so near 
to, anchorage ground, and outside of a channel way over 4,000 feet 
wide; and equally improbable that three other vessels seeklng anchor- 
age on anchorage grounds two miles long by a half mile wide, should 
ail go 80 nearly in the same track, except while they were going to- 
wards the anchorage ground, and before they had reached it. 

2. Opposed to the above considérations, it is claimed for the Ailsa, 
in the absence of direct .proof, that she must hâve been anchored upon 
anchorage ground, becajise the place where she sank was within 
anchorage limits; and it is claimed (a) that she traversed but a very 
short distance in going there from her place of anchorage; (b) and 
that she anchored in only 8 fathoms of water; which it is said is not 
to be found outside of anchorage limits. 

The careful location by Prof. Compton, as well as by the master'a 
observation, fixes the place where she sank at 1,800 feet S. x E, ^ E. 
(mag.) from the eastern angle of Fort Lafayette. This would make 
her about 200 feet, or less; inside, i. e. to the eastward, of the anchor- 
age Une. The testimony, however, is so inharmonious as to the length 
of time that the Ailsa was under headway after she started from her 
anchorage, and until she sank, that almost any estimate of time and 
the distance traversed can flnd some support in the évidence. The 
testimony that seems to me entitled to the most weight, and most 
likely to be approximately correct, is that of the pilot Shooks, and of 
Captains Morris and Cooley. Though there is some indeflniteness 
and variation in their testimony, the fair resuit of it is that they esti- 
mate the interval between the collision and the sinking to be from 10 
to 15 minutes, say, as a médium, 12 minutes, of which about 4 minutes 
were occupied in getting under way; that the Ailsa ran under full 
speed steam pressure for the remaining time, say 8 minutes, except a 
delay, which could not hâve exceeded 2 minutes, during which she re- 
versed in order to go astem of the Advance. This would give about 
6 minutes that her engines were moving ahead full speed. In her be- 
half it is contended, that in her disabled condition, with a large hole 
in her bow, and her bow always sinking lower from the inflowing 
water, she could not hâve made an average of over 4 or 5 knots 
through the water. Assuming this to be so, she would hâve moved in 
the estimated interval somewhere from 2400 to 3000 feet through the 
water. But as the tide was setting southerly at the rate of from 1^ 
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to 2 knots, this would carry her down during the interval of 8 minutes, 
somewhere from 1,200 to 1,600 feet. 

AUowing as most favorable to the Ailsa, only 6 minutes for her 
f uU speed ahead, and an average speed of only 4 knots, and 8 min- 
utes for the time she was subject to the set of tbe tide S. x E. at 
tbe rate of 1| knots, and taking her average heading to hâve been 
N. X E., as the captain thought she was heading when the Ad- 
vance passed (though the order was to take an N. E. course) and a 
tracing will show that upon thèse assumptions, as favorable as 
possible to the Ailsa, her necessary course over the ground, to 
the place where she sank must hâve been 2 points more to the 
eastward than her actual heading, i. e., N. E. x N., and her place 
of anchorage about 1,300 feet S. W. x S. from the point "S" on 
Prof. Compton's diagram, as the place where she lay sunk. This 
would make her anchorage over 900 feet westerly from that point, 
and at least 700 feet outside of the anchorage limits. This inde- 
pendent resuit not only agrées closely with the testimony of Cap- 
tain Cooley and pilot Shooks, as to the bearing of the bell on Port 
Lafayette, but it accords with the Ailsa's estimated distance of 
the place of anchorage below the Fort. Nor is there any possible 
way by which the Ailsa, consistently with the testimony, could 
hâve reached the point where she sank, from an anchorage a half 
mile below Fort Lafayette, had her anchorage been inside the an- 
chorage limits. If her average speed through the water was, say, 
6 knots instead of 4, and the tide only 1^ knots; and if her en- 
gines were running ahead only 5 minutes, with the loss of two 
additional minutes for the Advance, her heading being taken as 
N. X E., as before, her course over the ground must hâve been N. 
N. E., and her anchorage must hâve been over 2,000 feet S. W. 
from the place where she sank, and more than ^ mile from Fort 
Lafayette; and her distance outside of the anchorage ground 
would be greater than above estimated. The évidence pertaining 
to the navigation of the Ailsa, therefore, to my mind very per- 
suasively conûrms the other évidence that she anchored consider- 
ably to the westward of the prescribed anchorage limits, and seems 
to me whoUy incompatible with the contrary contention. 

4. When the anchor was dropped it touched bottom with 15 
fathoms of chain, besides the anchor length. The master and car- 
penter testify that there were from 4 to 5 fathoms only of thàt 
chain above the water line, which would give from 70 to 80 feet 
of water at the place of anchorage. One witness, the superin- 
tendent, who was not on board the ship, testifles that the distance 
from the windlass by measurement to the top of the water was 
seven fathoms, which would leave but SO to 60 feet of water at 
the place of anchorage. As the ship was sunk, I understand this 
testimony to refer to some measurement on the plan of the ship. 
I am unable to verify it. Such a measurement of plans must as- 
sume some data, and thèse may not hâve been in accord with the 
facts. However that may be, such a single item of testimony 
from a witness not on board, and not knowing the position of the 
15 fathom shackel, cannot outweigh so many circumstances as 
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those abôVe noted, if there is any real discrepancy witîi this wit- 
ness's measurement, of which, àowever, there is no certain proof. 

5. The conclusion that tlie Ailsa was anchored much outside of 
anchorage limite, and right in the pathway of vessels seeking cus- 
tomary anchorage, fixes upon her tlie primary responsibility for 
the collision, within the settled adjudications. No existing cir- 
cumstances justifled her anchoring at that place. Upon the tes- 
timony both of her master and her pilot, her navigation below Fort 
Lafayette, without either of them having observed the compass 
until the pilot found the Ailsa's heading to be S. S. W., 3^ points 
off her course, was unaccountably négligent. The Ailsa drew but 
20 feet of water, and when she anchored from 500 to 1,000 feet 
to the westward of anchorage ground, she had a half mile of clear 
good water to the eastward, and a much f urther space to the south- 
ward within anchorage limits. The plea that bells heard from 
other steamers made it imprudent for her to go on further than 
she did, cannot be accepted; because the évidence shows that 
at the time she anchored there were no other steamers within a 
half mile of her, and thèse were much to the southward. Noth- 
ing could hâve been présent to indicate to her any danger in going 
from a quarter to a half mile further to the eastward had she 
wished to go upon anchorage ground as it was her duty to do. 
Strout V. Foster, 1 How. 90-92; The Scioto, 2 Ware, 360, 368, 
Fed. Cas. No. 12,508; The Bedford, 5 Blatchf, 200, Fed. Cas. No. 
1,216. 

6. Another circumstance made it specially blâmable in the Ailsa 
to anchor where she did, viz., the fact that the day was Saturday, 
an outgoing steamer day, and that the Ailsa was comparatively 
early, and in advance of other steamers that were certainly to be 
expected later. Ordinary prudence under such circumstances 
would require a light draft vessel like the Ailsa to go well to the 
eastward, out of the way of later-coming vessels of deeper draft. 
If she did not know her position, soundings would hâve sufiQciently 
given it; and the flrst steamer that passed so near her on a S. x E. 
course, was notice to her that she was off of anchorage ground and 
in an improper and dangerous position. 

7. A further fault in the Ailsa was that no attempt was made 
to let her chain run when the Bourgogne was seen approaching. 
No order to that effect was given, nor was there any person on the 
forecastle to exécute such an order, if given. A single blow would 
hâve released the anchor chain. A second later and the Ailsa 
would hâve begun to move astern; and the collision, I am per- 
suaded, would hâve been thereby avoided. The case of The Rich- 
mond, 12 0. C. A. 1, 63 Fed. 1020, 1022, was in this regard similar 
to the présent case; and the anchored vessel was there held in 
fault by the Court of Appeal on the single ground of the omission 
to give more chain. 

The Bourgogne. 

8. The direct testimony and the circumstances indicate that at 
the time when the Ailsa was flrst seen, the Bourgogne was going 
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quite slowly, not above 3 or 4 knots through thé water. She was 
not violating the rule requiring that a vessel under way in fog 
shall go at "moderate speed." She was going to the anchorage 
ground of Gravesend Bay, the most spacious, the most convenient, 
and the most usual anchorage ground for vessels outward bound; 
and if she was not in fault for seeking that anchorage, her speed 
of 2 to 4 knots through the water, kept up by oecasional turns of 
the engine with fréquent stops, was not only moderate, but evi- 
dently as slow as was compatible with any proper handling of so 
large a ship. The collision was nearly head and head. Yet the 
impact of collision was not violent, but comparatively gentle. 
There was no shock; no breaking of anchor, chain, or windlass; 
though the Ailsa, held fast by her anchor, received the Bourgogne's 
stem with the whole weight of 5,000 tons of ship and cargo, behind 
it. Nevertheless the wound extended but 6 feet inboard, and 16 
feet on the Une of the Ailsa's keel; and the Bourgogne, ail the 
time backing her engines went immediately clear without any 
entanglement. Prom thèse circumstances, in connection with the 
direct évidence, 1 hâve no doubt that a speed of 2 knots by the 
Bourgogne was abundantly sufflcient to cause such a wound as 
the Ailsa exhibits; that the way of the Bourgogne through the 
water was therefore substantially stopped at collision, as her oiB- 
cers testify; and that her impact was scarcely more than by the 
drift of the tideway; so that if chain had been given, the collision 
would hâve been avoided. 

There can be no question that a good lookout was kept up on the 
Bourgogne; that the Ailsa was seen and reported as soon as she 
could be seen; that the Bourgogne at once reversed, and as I 
judge stopped her way through the water before collision, from a 
previous speed of not more than 3 or 4 knots. This she would do 
on reversai in going from about 350 to 500 feet, including the tide 
(The Normandie, 43 Fed. 161); and this, according to the évidence, 
is about the distance she was away when the Ailsa was discovered. 
The Bourgogne's account is crédible and probable, and I do not 
find any fault proved in thèse respects. 

Why the Ailsa's bell was not sooner heard, if properly rung; 
and why the Bourgogne's whistle was not sooner heard on the 
Ailsa, if a proper watch was kept up, it is not necessary to consider, 
as I am satisfled that the évidence does not show any fault of the 
Bourgogne in either regard. 

The contention that the Bourgogne should hâve anchored above 
Fort Lafayette, and that her omission to do so was a légal fault, 
which makes her responsible for the collision, though strenuously 
urged by counsel, seems to me not well founded. Anchorage along 
part of the Staten Island shore above Fort Lafayette by outward 
bound vessels was forbidden. There was not any such apparent 
necessity as would authorize the steamer to disobey the régula- 
tion. She might, indeed, hâve anchored on the Long Island side, 
a half mile or more above Fort Lafayette, instead of seeking the 
anchorage in Gravesend Bay just below the Fort. But, as just 
observed, there was no apparent necessity for immédiate anchor- 
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âge. Though Fort Lafayette was obscured, the cliffs on each 
shore were visible, and there was no diflBcuIty, therefore, in mak- 
ing her way to the larger, more convenient, and more usual an- 
chorage below. In going there she had no reason to espect any 
vessel to be anchored in her way outside of anchorage ground; 
and the area there was so spacious that there was less liability of 
encountering other vessels there, while going to anchorage, than 
in nan?ower limits. The lower anchorage was, moreover, much 
better adapted to the great size of the Bourgogne than the ground 
above the Fort, where there was not breadth of water sufflcient 
to enable her to turn around conveniently without the aid of tugs. 
Greater nearness to the tortuous channels below, and a better view 
of the conditions of the weather there, where the chief obstacles 
exist to. getting out to sea, are additional reasons which with its 
broad extent hâve made Gravesend Bay the natural and customary 
anchorage in such cases. In the absence of any apparent neces- 
sity to anchor immediately, or of any notice or reason to believe 
that other vessels would be in her way in going to Gravesend Bay, 
I think the Bourgogne was entitled to take thèse circumstances 
into considération in determining to which of two anchorage 
grounds so near each other she should resort, and to go to Graves- 
end Bay as she did. And if the question is to be judged as a ques- 
tion of prudent management, the fact that most of the large steam- 
ers, if not ail, that went out that day, sought the same anchorage 
in Gravesend Bay, and none, so far as appears, on the Long Island 
shore above the Fort, is strong évidence that the pilots of thèse 
steamers, who are the most compétent judges, ail concurred in the 
propriety of going to the lower anchorage. 

The presumption of fault as against a steamer colliding with 
another at anchor, does not arise where the latter is anchored in 
an impropep place, where no such vessel is to be expected to be 
found at anchor, and where the moving vessel has no notice, ac- 
tual or presumptive, of the other's présence in time to avoid her. 

There is no satisfactory proof that at the time when the Ailsa 
passed Fort Lafayette the fog was any less dense than when the 
Bourgogne passed it. The flrst ofiScer of the Ailsa, who was on 
the f orecastle, says he could not see the Fort because the fog was 
so thick, thotigh the Ailsa, as her pilot says, passed the Fort only 
about 100 yards distant. In similar fog, therefore, the Ailsa, 
though a much smaller vessel, and with less reason than the Bour- 
gogne had, went for the Gravesend Bay anchorage; and she can- 
not be entitled to much crédit when she urges that that act was 
so rash as to constitute a légal fault. This contention rests on 
the argument of counsel, and not upon any expert testimony. And 
it is too much to ask the Court to pronounce such a judgment in 
the absence of any expert évidence whatever, and in opposition to 
the practical testimony of so many pilots acting under so high re- 
sponsibilities. 

I think there should be decrees in favor of the Bourgogne, and 
against the Ailsa as the responsible cause of the collision. 
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MHECHANTS & MINERS TRANSP. CO. T. NEW BNGLAND DRBDQ- 

ING CO. 

(Circuit Court of Appeals, First Circuit. October 23, 1896.) 

No. 166. 

1. Collision— Vesbbl at Anchor— Harbok Cuekents. 

A moving vessel, coUiding wlth a dredge at anchor, is not to be excused on 
the ground that she was deceived by the tide, when the collision oeeurs 
In a harbor where the set of the various currents should be well known. 
8. Same— Prbbumption agaikst MoviNft Vbssbi,. 

A moving vessel, coUiding vrith a dredge at anchor, must exonerate herself 
from blâme by showing that it was not in her power to prevent collision 
by any practicable précautions. ïhe Virginia Ehrman, 9T U. S. 309, and 
Steamship Co. v. Calderwood, 19 How. 241, followed. 
8. Same— Presumptions. 

Where one vessel is clearly proven In fault, the other Is not to be held 
guilty on mère presumptions or suggestions arising from the fact that 
a colUsion occurred. The Oregon, 15 Sup. Ct. 804, 158 U. S. 186, applied. 

4 Same — Steambe and Dkbdgb. 

A steamer which colllded with a dredge engagea In deepening the channel 
in Boston Harbor, In broad daylight, Md solely at fault. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

This was a libel by the New England Dredging Company against 
the steamer D. F. Miller, the Merchants & Miners Transportation 
Company, claimant, to recover damages resulting from two collisions 
of the steamer with the libelant's barge or dredge. Thp district 
court rendered a decree for the libelant, and the claimant has ap- 
pealed. 

Richard Stone, for appellant. 
Wm. H. Léonard, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This appeal relates to two collisions 
between a steamer coming ont of, and afterwards entering, Boston 
Harbor, and a barge engaged in deepening a Channel under the au- 
thority of the state of Massachusetts, and secured by spuds in the 
respective positions of doing her work, at points inconveniently neai 
the wharf of the steamer. The collisions occurred in open daylight, 
and without any spécial stress of tide or weather. The steamer has 
rested her case on the propositions that she was navigated with pru- 
dence and skill, and that the barge was in fault in certain particu 
lars, to which we will refer. She fails to point out precisely why 
the collisions occurred, and, what is of more importance, she fails to 
show any extraordinary circumstances leading up to them which 
should not hâve been anticipated. She claims, at least with référ- 
ence to one of the collisions, that the tide somewhat deceived her; 
but that, in a harbor where the set of the various currents should be 
known, this is no défense, even as between vessels under way, with 



878 76 FEDEEAL REPORTER. 

référence to which errors of judgment are sometimes excused, was 
made especially clear in The Britannia, 153 TJ. S. 130, 14 Sup. Ct. 
795. TÊere mo^ be a suggestion that the barge was moored at im- 
proper places in an improper way, but there is no sucb sufHcient proof 
with référence thereto as demanda the attention of the court. There- 
fore the rules as between a vessel properly at anchor in a harbor and 
a steamer navigating in her neighborhood in the open day apply to 
this case. Thèse rules are laid down with great strictness. In the 
case of a barge engaged as this one was (The Virginia Ehrman and 
The Agnese, 97 U, S. 309, 315), they were stated in the following 
terms: 

"Vessels in motion are requlred to lîeep ont of the way of a vessel at anchor, 
if the latter Is without fault, unless It appears that the collision was the resuit 
of inévitable accident; the rule being that the vessel in motion must eson- 
erate herself from blâme by showing that It was not In her power to prevent 
the collision by adoptlng any practlcable précautions." 

Practically the same was laid down in a gênerai way in Steam- 
ship Go. V. Calderwood, 19 How. 241, 246. As thus stated, it is, 
as already said, one of great strictness, the reason of which can be 
explained by the expressions found in The Merchant Prince [1892] 
Prob. 179, 187. There Lord Esher said, referring to the duties 
of a ship navigating with référence to one at anchor, that "the one 
ship ought to be under perfect command, and therefore able to get 
eut of the way of the otiier ship if she sees her; and the other is a 
helpless thing, which cannot do anything." In The Virginia Ehr- 
man and The Agnese the statement of the rule may be said to hâve 
been a dictum, as in that case there was clear négligence on the 
part of the colliding vessel ; but its terms as there set out are recog- 
nized everywhere. Marsd. Mar. Coll. (3d Ed.) 35, 501. Its latest 
statement was in The Merchant Prince, ubi supra, where it was ap- 
plied with great strictness. The rule is also given in a gênerai way 
in The Indus, 12 Prob. Div. 46. Another case, where precisely the 
same défense set up in this case was rejected, is The City of Peking, 
14 App. Cas. 40. In view of thèse settled principles, it is impossible 
to support this appeal upon the défense that the steamer was not at 
fault. 

A fault charged against the barge with référence to the first col- 
lision is that her scow, intended to receive the dredged material, 
was lying on her port side, thus narrowing the channel, while it might 
hâve been, with somewhat less convenience, laid on her starboard; 
and with référence to the second, which occurred Sunday, an al- 
leged fault was that she had not brought home her bucket, but that 
it and its appurtenances were allowed to project some 30 or 40 feet 
beyond the forward part of the barge, and that the steamer drifted 
with the tide against this bucket, coming in collision with it only, 
and would hâve cleared the hull of the barge. With référence to 
each of thèse particulars there are no such known usages, or such 
spécifie évidence in the record, as justifies us in treating them as 
anything more substantial than mère suggestions. Nor did the facts 
suggested introduce éléments of difSculty seriously embarrassing the 
movements. of the steamer, or making it impracticable for her to 
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keep clear. MoreoTer, had the location of thé scow or the position 
of the bucket in either case so narrowed the passage that it waa im- 
posstible for the steamer to go by without striking, or even only ex- 
tremely hazardous to attempt going, the steamer would still be in 
fault, as she was navigated in broad daylight, with full knowledge 
of existing conditions. The resuit is that, as to them, the rule ap- 
plies that, where one vessel is clearly proven in fault, the other is 
not to be held guilty on mère presumptions or suggestions arising 
from the fact that a collision occurred. The Oregon, 158 U. S. 186, 
197, 15 Sup. Ot. 804, 809, and the cases there cited. 

It is also claimed that the barge was in fault for not raising her 
spuds when she saw the probability of a collision, and thus either 
preventing it or easing it; but this was not a maneuver of such a 
customary nature, or so clear as to its probable effect, that we can 
say that the barge was in fault in that respect under the rule in ex- 
tremis. 

The decree of the district court is affirmed, with interesit, and the 
costs of this court are adjudged to the appellee. 
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THE McCAULBY. 

(District Court, B. D. Pennsylvanla, November 16, 1896.) 

Nos. 94 and 95 of 1893. 

COLLISIOK— BTEAMBBS IN RiVBR— LoOKOUTS. 

Where two steamers, golng down the Delaware river on parallel courses, 
Bome distance apait, were met by an ascending steamer, whose answering 
signal to one of them was mlstaken by the other as a signal to herself, 
and a collision between the latter and the ascending vessel resulted, held, 
that both were In fault, for not having proper.lookouts, for not observing 
proper care as to the situation generally, and for not stopping and reversing 
promptly when a misunderstandlng became apparent. 

Thèse were cross libels in rem to recover damages resultlng from 
a collision. 
John F. Lewis and Horace L. Oheyney, for the McCauley. 
Henry R. Edmunds, for the Imperator. 

BUTLER, District Judge. The material facts are that on the 
night of August 17th, 1893, at about 9 :15 o'clock, the "Imperator" 
and another vessel, the "Chauncey Vibbard," were passing down 
the Delaware river near Eagle Point, above League Island, on 
parallel courses, probably 200 to 300 yards apart, the "Imperator" 
being possibly 300 yards in advance; that the "McCauley" was 
about half a mile below, passing upward; that neither the "Mc- 
Cauley" nor "Imperator" had a proper lookout, and that neither 
was aware of the other's présence as early as she should hâve 
been; that the course of the "McCauley" at this time led imme- 
diately between those of the "Imperator" and the "Vibbard," but 
nearer that of the latter. In this situation the "Vibbard'' signified 
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her purpose, by two blasts of the whistle, to pass eastward of the 
"McOauley," and the latter answered by two blasts, and sbeered 
westward. Up to this point of time the "McCauley" had not seen 
the "Imperator," though she was near by, and in plain view. The 
latter vessel, not having heard the "Vibbard's" signais and being 
unaware of her présence, supposed the "McOauley's" signais were 
intended for her, the "Imperator," and immediately answered them 
by two blasts, and tjiirned eastward. The "McOauley," thus be- 
coming aware of the "Imperator's" présence in her front, and de- 
siring, and intending to pass between this vessel and the "Vib- 
bard," blew one blast to warn the "Imperator" to go westward. 
This signal, or its object, seems not to hâve been understood, and 
the "Imperator" kept her course eastward. The "McCauley" on 
blowing this latter blast straightened up, intending to run be- 
tween the two vessels in her front, depending upon the "Impera- 
tor" changing her course to the westward; and very soon she and 
the "McCauley" came into collision; the "Vibbard" escaping nar- 
rowly, by an early reversai of her engine. 

I find both the "Imperator" and the "McCauley" to hâve been in 
fault; the former for failing to maintain a proper looko^it, and to 
observe proper care respecting her situation, generally. She 
should hâve seen the "Vibbard" or at least hâve heard her signais. 
Had she heard them she would hâve known that the "McCauley's" 
signais were in answer; and while she could not then hâve known 
that they were not intended for her, (the Imperator) also, (for it 
would not hâve been an improper signal to her in the situation) 
she should not hâve concluded that the signais were intended for 
her without an effort to ascertain the fact, before changing her 
course; and upon receiving the "McCauley's" second signal which 
she appears not to hâve understood, (and probably could not safely 
hâve obeyed, if she had understood it) she should hâve instantly 
stopped and ascertained the situation (of which she was still igno- 
rant) and the intention Of the McCauley. 

The McCauley I flnd to hâve been in iault for failure to keep a 
proper lookout, and to understand the situation in her front, before 
signaling in answer to the "Vibbard"; and in not promptly stop- 
ping, or keeping to the westward, as she might readily hâve done, 
in accordance with her flrst signal, after discovering the "Vib- 
bard's" présence and seeing that she had turned eastward in pur- 
suance of this signal. The second signal (the single blast) and the 
attempt to run between the two vessels in her front, at the time, 
was a plain mistake. The situation of the vessels when this sig- 
nal was given rendered the attempt to pass in this manner baz- 
ardons, if ijot inipracticable ; and the second signal was confusing, 
under the circumstances; and tended to bring ail three of the ves- 
sels into collision. 

Sufflcient has been said to indicate my reasons for believing that 
the damages sustained should be jointly borne by the two vessels; 
and a decree may be prepared accordingly. 
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BOSTON SAFETY & DEPOSIT GO. v. CITY OF PLATTSMOUTH et al. 

(Circuit Court, D. Nebraska. November 28, 1896.) 

No. 343. 

Fbdebal Codbts— Jueisdiction — Diverse Citizenship — Assigned Cause ov 
Action. 

A mortgagee, holding by assignment a contiact made between two corpora- 
tions of the same state, cannot sue in a fédéral court for the spécifie performance 
of such eontract, though itself a corporation of another state. 

This was a suit in equity brought by tbe Boston Safety & Deposit 
Company against the city of Plattsmouth and otliers. The cause 
was submitted on a motion flled by the city of Plattsmouth to dismlss 
for want of jurisdiction. 

Samuel M. Chapman, for complainant. 

Charles Grimes and Matthew Gering, for défendant city of Platts- 
mouth. 
A. N. Sullivan, for défendant Plattsmouth Waterworks Co. 

SHIEAS, District Judge. Prom the record in tliis case it appears 
that on the llth of March, 1886, the city of Plattsmouth, a municipal 
corporation created under the laws of the state of Nebraska, entered 
into a eontract with one George B. Inman, his successors and assigna, 
for the érection of a System of waterworks to supply water for the use 
of the city of Plattsmouth and its inhabitants; the city agreeing on 
its part to pay for a certain number of hydrants, and to levy and col- 
lect a tas to provide the means for meeting such payment on its part. 
To carry ont the eontract fdr the érection of the waterworks, a corpo- 
ration was created under the laws of the state of Nebraska known by 
the name of the Plattsmouth Waterworks Company, and, to secure the 
money needed to construct the works, bonds in the sum of |125,000 
were issued by the waterworks company, secured by a mortgage deed 
covering the property of the company,, including aJl contracts for 
payment of water rentals. By the terms of the mortgage the Boston 
Safety & Deposit Company, the complainant herein, was made trustée 
in such mortgage, with the right to act for the protection and enf orce- 
ment of the rights of the bondholders, said company being a corpora- 
tion created under the laws of the state of Massachusetts. 

In thé bill flled in this case, it is averred, in substance, that the 
city of Plattsmouth has for some time past failed to make due pay- 
ment of the water rentals to the water company as it had agreed to 
do, and that, by reason of such failure to make payment on part of the 
city, the water company had been rendered unable to meet its pay- 
ments of interest on the bonds secured by the mortgage, it being also 
averred that the water company had failed to enforce such payments; 
and therêfore the Boston Safety & Deposit Company, as the trustée for 
the bondholders, prays the aid of the court to enforce payment on part 
of the city. In effect, the purpose of the bill is to obtain the spécifie 
performance on part of the city of the obligations by it assumed in the 
eontract between the city Of ÎPlattsmouth and George B. Inman and 
his assigns. The right of the complainant, as the trustée for the 
v.76F.no.7— 56 
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bondholders, to obtain such relief, is based upon the fact tliat th.e 
mortgage deed assigns to the complainant, as trustée, the contraet 
entered into by the city of Plattsmouth and Inman and his assigns. 
In other words, the complainant seeks to maintain this suit as the 
assignée of the contract in question, and, under the express proTisions 
of the acts of congress of 1887-88, this court cannot take jurisdietion 
on behalf of complainant unless the jurisdietion would exist if no as- 
signment had been made, and the suit was instituted in the name of 
the assignor. It is clear, beyond question, that this court could not 
take jurisdietion of a suit brought by the Plattsmouth Waterworks 
Company against the city of Plattsmouth, based upon the contract in 
question, for thèse companies are corporations created under the laws 
of the state of Nebraska, and therefore the requisite diversity of citi- 
zenship does not exist; and, if the jurisdietion does not exist in favor 
of the waterworks company, it does not exist in favor of its assignée, 
the présent complainant. The motion to dismiss for waat of jurisdie- 
tion is therefore granted on behalf of city of Plattsmouth. 



CONCOED COAL CO. et al. v. HALBT et al. 

(Circuit Court, D. Kew Hampshlre. October 20, 1896.) 

Bemoval op Causes— Fédérai Jurisoiction. 

A claimant upon a fund in controversy sougbt to remove the cause on 
the ground of diverse citizenship. He had been permitted to become a 
party long after the lapse of time in which the original parties would 
bave been entltled to removal, and by the statute under which he was 
proceeding it was doubtful whether he was plaintifl or défendant, and also 
doubtful whether the cause was separable from the main controversy. 
Eeîd, that fédéral jurisdietion was doubtful, and the case should be re- 
manded. 

This was a suit by the Concord Coal Company and others against 
John J, Haley and others. A claimant upon the fund in controversy 
sought to remove the case into the United States circuit court on the 
ground of diverse citizenship. 

Joseph S. Matthews, for plaintiffs. 

H. G. Sargent and Edward C. NUes, for King. 

ALDKICH, District Judge. Upon the law and facts, as this case 
strikes me, fédéral jurisdietion is at least doubtful. Cases in which 
our jurisdietion is in doubt should be remanded to the court from 
which they are removed. It is only where jurisdietion is clear that 
we hold cases under the removal acts. This rule results naturally 
enough from a System which contemplâtes that the great majority of 
rights shall be established and regulated in the state courts, and 
provides only for fédéral jurisdietion in spécial and limited instances. 
A suitor, in order to avail himself of the fédéral system, must présent 
a situation bringing his case clearly within the limits of auch spécial 
jurisdietion. The claimant, a citizen of Massachusetts, who seeks 
to remove this case upon the ground of diverse citizenship, became 
a party to the proceeding in the state court for the purpose of claim- 
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ing funds attached or held by the New Hampshire trustée process 
over wMch the original parties to the suit were in çontroversy, and 
he became a party long after lapse of the time in which original 
parties would be entitled to remove the cause upon such ground. It 
would seem to be a serions question, under the New Hampshire pro- 
cédure, whether a claimant of funds held by the New Hampshire 
trustée process, who afflrmatiyely asserts that the fund belongs to 
him, stands as a plaintiiï or a défendant, when looking at the question 
in the sensé of its bearing upon the right of removal. If he is to be 
treated as a plaintif?, clearly the right of removal upon the ground 
stated in the pétition does not exist in his behalf. If he is a défend- 
ant, there being other défendants citizens of the state of the plaintiff, 
then we are confronted with the question whether his çontroversy 
can be treated as separable (Bronson v. Lumber Co., 35 Fed. 634; 
Thurber v. Miller, 14 0. C. A. 432, 67 Fed. 371; Torrence v. Shedd, 
144 U. S. 527, 12 Sup. Gt 726) from the main çontroversy between the 
original parties, and as a çontroversy which can be determined upon 
issues in which the other défendants are not interested, and there- 
fore removable under the third paragraph of section 2 of the act of 
1887. 

Another question is whether the claimant's relation to the pro- 
ceeding (his joinder being in the nature of amendment, and by 
leave of court) is not so far incidental to the main çontroversy as to 
relate back to the commencement of the suit, thus, in effect, render- 
ing his pétition for removal late in point of time. There is doubt 
whether ail thèse questions should be settled favorably to the party 
seeking to remove. Where such doubt exists it would seem to be 
for the greater interests of ail concemed that the çontroversy should 
remain with the court where jurisdiction is not doubted than to be 
prolonged in a court which doubts its jurisdiction, and where, after 
long litigation in respect to the merits, the doubt may résolve into a 
certainty, and ail go for naught. I do not think it wise to hold this 
cause upon questionable reasoning and a forced construction and ap- 
plication of the statutes, but prefer to say, as did Judge Newman, 
in the Pifth circuit (Hutcheson v. Bîgbee, 56 Fed. 329), "Where juris- 
diction is doubtful the case should be remanded." And it is so or- 
dered 



ILLINOIS TRUST & SAVINGS BANK v. KILBOURNE et al. 

(Circuit Court of Appeals, NInth Circuit. October 5, 1896.) 

No. 296. 
4.PPBAL— Parties. 

Where a decree gives prlority to a certain clalm against an Insolvent 
corporation, the receiver thereof, and ail ereditors whose claims are subordi- 
nated, and who were parties to the suit, are necessary parties to an appeal, 
and their absence Is fatal to it. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

The principal cause in the court below was a suit by the Illinois Trust & 
Savings Bank, as trustée of a first mortgage of the rallway lines and other 
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property of the Seattle Electric Railway & Power Company, for the fore- 
closure of that mortgage. That suit was begun December 31, 1894. Prior 
thereto, to vrit, June 14, 1893, one A. P. Fuller, an unsecured créditer, had 
commenced a suit against the Seattle Consolidated Street-Eallway Company, 
the corporate successor of the Seattle Electric Eallway & Power Company, iu 
which suit a recelver of ail of the property of the company was on the same 
day appolnted, who thereupon took the property Into hls possession. On Octo- 
ber 17, 1893, Fuller commenced a second suit against the Consolidated Com- 
pany. After the exécution of the mortgage to the complalnant, Illinois Trust 
& Savings Bank, and before the institution of elther suit by Fuller, one Annie 
Sears, together with her husband, Frank Sears, commenced a suit in the supe- 
rior court of King county, Wash., against the Consolidated Company, to re- 
cover damages for Personal injuries alleged to hâve been sustalned by her on 
September 16, 1891, while a passenger on one of the company's railway Unes, 
in which suit Mrs. Sears and her husband recovered, on March 24, 1892, 
judgment against the company for such damages in the sum of $15,000 and 
costs of suit. The Consolidated Company appealed from the judgment so 
given against It to the suprême court of the state of Washington, and, upon 
taking the appeal. In order to stay proceedings upon the judgment, it filed a 
supersedeas bond in the sum of $16,000, with eight surettes, namely, E. C. 
Kilbourne, LelUa S. Kilbourne, L. H. Griffith, Tina W. Griffith, V. Hugo 
Smith, Margaret Smith, J. S. Porter, and Hellen Porter, which bond was 
duly approved. Subsequently, and on November 18, 1893, the suprême court 
of Washington afflrmed the judgment so appealed from, and gavé judgment 
apon the appeal bond against the Consolidated Company and against the sure- 
ties on the bond, and each of them, in the sum of $16,000 (34 Pac. 918), upon 
which judgment a remittitur was issued dlrectlng the superior court to exécute 
the judgment, which remittitur was duly entered In the court from which the 
appeal was taken. At the timé of the recovéry of the judgment by Mrs. Sears 
and her husband against the Consolidated Company, that company was in 
the receipt of a large revenue, and during the time the judgment was held 
in abeyance by the appeal therefrom and tbe supersedeas bond such receipts, 
over and above the opérating expenses of the Unes of railway of the company, 
were more than enough to satlsfy the judgment. The défendants to the 
suit brought by the complainant for the foreclosure of the flrst mortgage, 
which was glven to secure the payment of bonds in the sum of $381,000, be- 
sides the mortgagor company and its corporate successor, the Consolidated 
Company, included, among others, Annie Sears and her husband, Frank Sears, 
the Central Trust Cçmpany of the City of New York as trustée of a second 
mortgage upon the jproperty to secure the payment of certain other bonds, 
and the three members of the law firm styled Thompson, Edson & Humphreys, 
who had recovered the judgment for Mrs. Sears, and who had filed notices 
that they clalmed attorneys' liens thereon for certain contingent fées secured 
to them by contracts. 

On Jime 6, 1895, the circuit court. In which was pendlng the foreclosure 
suit brought by the complainant, as also the two suits brought by Fuller, of 
its own motion entered an order consolidating them, and dlrectlng "that they 
shall henceforth proceed in ail respects, both as to the causes themselves and 
as to any Interventions pending or hereafter to be brought in any thereof, as 
one cause, under the title of 'Illinois Trust & Savings Bank, Trustée, vs. Seattle 
Electric Eallway & Power Company; Seattle Consolidated Street-Eailway 
Company; Central Trust Company of the City of New York, Trustée; Frank 
II. Waterman; Joseph E. Nichols; Annie Sears (alias Anna Sears), and Frank 
Sears, her husband; J. B. Maxon; William H. Thompson, Edward P. Edson, 
and John E. Humphreys, as co-partners under the style Thompson, Edson & 
Humphreys; George E. M. Pratt and William H. Wbite, as co-partners un- 
der the style of Pratt & White; A. P. Fuller; Walker Todd; and F. T. 
Blunck (alias F. F. Blunclî),'— and numbered 472 on the docket of the court." 
The order further directed that "M. F. Backus, the recelver of said property, 
heretofore appolnted by said court In sald cause No. 284 (Fuller vs. The Con- 
solidated Company), do henceforth administer said property subject to the 
directions of the court from time to tlme to be given In said consolldated cause 
under the title aforesaid, for the beneflt of such parties thereto, or other per- 
Bons as the court shall from tlme to time flnd and decree to be entltled to 
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any of the beneflts of said recelvership; and that the directions heretofore 
glven to said reeeiver by the court from tlme to time in said causes num- 
bers 284 and 335, or either of them, sliall remain In force untll the further 
order of the court; and that the bond heretofore given by said reeeiver and 
flled in said cause number 284 shall stand in force as hi* bond as reeeiver 
in said Consolidated cause." On Mardi 2, 1895, Annie Sears and her hus- 
band, Frank Sears, and Thompson, Edson & Humphreys, filed their joint 
answer to the blU In the foreclosure suit brought by the Illinois Trust & 
Savings Bank, in whieh answer they set up the injury to Mrs. Seai's; the 
recovery of her judgment therefor; the contracts with the attomeys for thelr 
fées; the Consolidated Company's appeal to the suprême court of the state 
of Washington; the flling of the supersedeas bond; the afflrmance of the judg- 
ment, and its extension agaiast the sureties; the nonpayment of the judg- 
ment; the insolvency of ail of the sureties; the appointment of the reeeiver 
of the railway company's property prior to the rendition of the judgment on 
the supersedeas bond; the receipt by the railway company at the time Mrs. 
Sears recovered her judgment in the superior court of King county, Wash- 
ington, and thenceforward while the judgment was sui)erseded upon the ap- 
peal therefrom, of an income from its railway Unes of about $15,000 per 
month; that those receipts were used in payment of operating expenses and 
interest on the indebtedness of the company, including the mortgage indebt- 
edness to the complainant; that the amount so recelved by the company over 
and above the amount of the operating expenses was more than enough to 
hâve satisfied Mrs. Sears* judgment, with interest; and that the copipany, 
while the supersedeas was in force, wrongfully appropriated the income to 
the payment of interest on the mortgage indebtedness and other indebtedness, 
Instead of paying ofC that judgment. The answer prayed that an accounting 
be had, and that ont of the diversion of the company's income the judgment 
of Mrs. Sears be paid. To that answer a gênerai replication was iiled. On 
December 19, 1895, E. C. Kilbourne and LelUa S. Kilboume, two of the sure- 
ties on the supersedeas bond, flled a pétition in intervention in the foreclosure 
suit, entitled also in the suit of FuUer against the Consolidated Company in 
which the reeeiver was first appointed, which pétition allèges the same facta 
as those set up in the answer of Mrs. Sears and husband and of their attor- 
neys, except the allégations in respect to the contracts with the attomeys for 
their fées, and also allèges that immediately upon the rendition by the su- 
prême court of the state of Washington of the judgment against the Consoli- 
dated Railway Company and Its sureties proceedings were had before the 
court below at the instance and request of the railway company to bave a 
reeeiver appointed to take charge of the company's property, and that the re- 
eeiver herein was appointed accordingly; that the petitioners Kilbourne and 
wife, at their own expense, tried to reslst the judgment against them on the 
supersedeas bond, and brought in the state court a suit for that purpose, 
which was finally decided against them, and expended money and incurred 
indebtedness in that effort for costs and attorneys' fées in the sum of §1,100, 
which has never been refunded to them; that they paid on the Sears judg- 
ment $700, which has never been refunded; that the whole of the judgment 
rendered on the supersedeas bond, with interest, except the payment of $700 
so made by the petitioners, still remains due and unpald, and a lien upon 
their property; that they hâve been harassed by threats of its collection out 
of their property, and that exécutions hâve been issued for that purpose, and 
that the judgment is a lien upon ail of their real estate, and has placed it in 
such a position that they cannot sell or dispose of it, or prosecute their ordl- 
nary business in relation thereto; that the reeeiver and the Consolidated Rail- 
way Company hâve failed and refused to asslst them in any manner to sat- 
Isfy the judgment against them, except that the railway company has paid 
$100 thereon; that the railway company's stockholders whose subscriptions 
were unpaid hâve beeome insolvent, pud were so at the time of the receiver's 
appointment, and that no part of the judgment can be made from them; that 
the petitioners recelved no considération for joining as sureties In the super- 
sedeas bond, but did so as an accommodation to the offlcers and agents of 
the railway company, and without any Interest In the same; and that the 
judgment is an annoyance to them, and that they are unable to borrow money 
or sell property to satisfy it The prayer of the pétition is for an order re- 
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qulring the receiver to pay off the judgment, and also to pay the petitioners 
their expenses,. and that recelver's certlflcates be issued for that purpose. On 
January 2, 1896, J. C. Porter and Hellen Porter, bis wife, who were also 
surettes on the super'sedeas bond, flled in the foreclosure suit brought by the 
Illinois Trust & Savings Bank their pétition in Inten'ention similar in ail 
respects to that of the Kilboumes, and asliing the same relief. On January 6, 
1896, the receiver flled an answer to each of the pétitions, similar in ail re- 
spects to the answers of the complainant, Illinois Trust & Savings Banlc, after- 
wards, and on January 16, 1896, filed to the pétitions; both of which answers 
were substantially Identical. 

Complainant's answer to the pétition in Intervention of the Kilbournes dénies 
that the reeeivership of the railway company's property was ot)tained at the 
company's expense or request, or with référence to the Sears judgment; allèges 
that between January 1, 1892, and June 13, 1893, the gross receipts of the com- 
pany's Unes were $187,822.75, the operating expenses $145,282.36, other current 
expenses of the company, for taxes, Insurance, légal expenses, and accidents 
and damages, $13,086.93; Interest accrued during the same period on unse- 
cured Indebtedness, $9,643.24, and on the first and second mortgage bonds, 
$75,050.50, of which there was actually pald during that period $35,208 interest 
on the first mortgage debt, but only $900 on account of the interest due on the 
second mortgage bonds, aggregating $600,000, on which no other Interest has 
ever been paid; allèges that, in order to pay the first mortgage interest, the 
company was obliged to Increase its floatlng debt by about $6,000, and that it 
did not divert Its income to the construction of Improvements, but allowed 
Its plant, rolling stock, and tracks to deteriorate by reason of the lack of cash 
resources, and that during the period mentioned It had a heavy and contlnu- 
ally Increasing floatlng debt, which amounted to $98,000 when the receiver was 
appolnted; and that at no time during said period was the entlre property 
of the railway company worth more than the first mortgage debt, the ac- 
crued interest thereon, and the floating debt. It further allèges that since 
the reeeivership began only six months' Interest on the first mortgage debt 
has been paid by the receiver, of which $10,000 was raised by the issuance and 
sale at a discount of receiver's certificates having a face value of $11,111.05; 
that the receipts and expenditures throughout the period mentioned were ap- 
proxlmately In a ratable proportion for each month. The answer dénies ail 
the allégations in the pétition relative to the company's Ineome, and the use 
made of It, except so far as they are consistent with the statements made in 
the answer. The answer puts in issue the averments of the pétition in inter- 
vention In respect to the amount expended by the petitioners in efforts to 
resist the judgment on the supersedeas bond, and as to the amount paid by 
them on the judgment, and as to their having been harassed by the judg- 
ment, and prevented thereby from prosecuting their ordinary business, and as 
to the Insolvency of the company's stockholders. It allèges that at the tlme 
of signlng the supersedeas bond the petitioner E. O. Kilbourne was treasurer 
of the railway company, and that ail the sureties were officers or trustées of 
the company (each wife signing the bond having slgned at the instance and 
request of her husband, in order to make It a valid and binding obligation as 
agalnst their community property), and that ail of the offlcers except Kilbourne, 
who was treasurer, and Porter, who was a member of the board of trus- 
tées, were salarled, and that they ail slgned the bond not merely for ac- 
commodation, but in order to asslst and sustain the crédit of the corpora- 
tion, in whose solvency and finanelal success they were interestnd. The an- 
swer further avers that the petitioners in intervention hâve no equity for the 
payment of the judgment ont of the funds of the reeeivership in order to in- 
demnify and discharge them from liability thereon as against the mortgage 
bond holders; that the receiver has not, and at no time since the reeeivership 
has had, any net Income which could properly be applied to the payment of 
the demand except in dérogation of the rights and claims of other creditors of 
the receiver and of the bondholders; that since the reeeivership began he has 
Issued and sold under orders of the court receiver's certificates to the amount 
of $80,000 in addition to those for $11,111.05, already mentioned, to raise 
money for the purpose of making needed improvements and repairing luss 
and damage by flre to the company's plant, rolling stock, and lines, and that 
it is Impossible at présent to raise $15,000, and interest on the judgment, by the 
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Issue of recelver's certiflcates In addition to those already outstanding and to 
the flrst mortgage debt on the property, and that the Issue of recelver's certifl- 
cates to pay the judgment would be In dérogation of tbe riglits of the holders 
of the mortgage bonds and outstanding recelver's certiflcates. The answer 
prays for a dismissal of the pétition in intervention, and for costs agalnst the 
petitioners. 

No reply to the answer was filed. The hearing was had, as recited in the 
decree appealed from, upon the pétitions in intervention, the answers thereto 
(which, by stipulation of the respective parties, included separate answers to 
each of the pétitions in Intervention) by the receiver, by the Seattle Electric 
Railway & Power Company, and by its corporate successor, the Seattle Con- 
solidated Street-Railway Company, and by the Central Trust Company of the 
City of New York, ail of which three last-named parties adopted, by stipula- 
tion, the answers of the receiver to the pétitions in intervention; and upon the 
biU of complaint of FuUer against the Consolidated Company, the pétition for 
the appointment of the receiver, the order appointing the receiver, the order 
consolidatlng the causes, the bill of complaint in the foreclosure suit of the 
Illinois Trust & Savings Bank, and the pétitions and orders for the issuance 
of recelver's certiflcates. 

Thomas R. Shepard and Charles E. Shepard, for appellant. 
James Hamilton Lewis, W. H. Thompson, E. P. Edson, and John 
E. Humphreys, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

One of the ordinary rules respecting appeals is that ail parties 
to the record who appear to haye any interest in the order or judg- 
ment challenged must be given an opportunity to be heard on such 
appeal. The reasons for the rule are fuUy stated in Masterson v. 
Herndon, 10 Wall. 416, and restated in Hardee v. Wilson, 146 U. 
S. 179-181, 13 Sup. et. 39, 40. Turning to the decree appealed from, 
it is seen that the court below allowed the claim of the intervening 
petitioners to the extent only of the principal sum of the Sea,rs 
judgment — 116,000 — and the costs of that action taxed in the su- 
prême court of the state of Washington, amounting to $36, but 
without interest, and without the allowahee of any of the expenses 
of the subséquent litigation alleged by the intervening petitioners 
to hâve been incurred by them in resisting the enforcement of that 
judgment; ail of which the intervening petitioners claimed. The 
claim of the petitioners, to the extent that it was allowed by the 
court below, the decree directs the receiver to pay next after the 
payment of the recelver's certiflcates, amounting to $80,000, with in- 
terest thereon, issued under the orders of the court for the better- 
ment of the property and "co-equally with any liabilities and ex- 
penses of the receivership and of the opération of said railway com- 
pany's property by the receiver now or hereafter to be incurred, 
and prior to ail indebtedness of said company secured by the mort- 
gages to the complainant Illinois Trust & Savings Bank and Cen- 
tral Trust Company of the City of New York, respectively, and 
prior to ail unsecured debts of the company, and also the certifl- 
cates issued in December, 1893, for six months' interest upon the 
$381,000 bonds secured by the flrst mortgage to the complainants." 
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Notwîtlistanding the fact that the receiver waa thus directed to 
pay f 16,036 on the Sears judgment prior to the payment by him of 
any part of the indebtedness seeured by either the flrst or second 
mortgage, and prior to ail unsecured debts of the railway Com- 
pany, including the indebtedness to Fuller, yet neither the Central 
Trust Company of the City of New York, holder of the second mort- 
gage, nor Fuller, nor the receiver was in any way made a party to 
the appeal. The receiver himself asked to be allowed to appeal, 
which pétition the court below denied on the ground that it ap- 
peared "that the complainant desires and intends also to appeal 
from said décision, and that it is unnecessary for the receiver to 
appeal." Upon that ground the court below denied the pétition 
of the receiver, but, in the language of the order of déniai, "with- 
out préjudice to the right of the complainant or any other party 
therein who is interested and adversely affected by said order to 
appeal therefrom; and the complainant or any such other party is 
hereby allowed to appeal separately from said order allowing said 
claim and requiring the receiver to pay the same in the manner 
stated in said order." The receiver made no other application to 
be allowed to appeal, but the complainant in the foreclosure suit 
brought the appeal now hère, serving therewith only Annie and 
Frank Sears, Thompson, Edson & Humphreys, Kilbourne and wife, 
and Porter and wife ; and to those parties only was the citation ad- 
dressed. The receiver was clearly entitled to be heard upon the 
question as to whether there should be any change in the decree. 
So, also, were the holder of the second mortgage upon the property, 
and the unsecured creditors, whose claims were, by the decree 
appealed from, subordinated to the Sears judgment to the extent 
of 116,036. But that amount was not the limit of the claim of 
the intervening petitioners, and the setting aside of the decree 
appealed from might resuit in a larger allowance to those peti- 
tioners, and a corresponding decrease in what the holder of the 
second mortgage and the unsecured creditors may receive. Man- 
ifestly, therefore, those parties to the record were necessary par- 
ties to the appeal, and théir absence is fatal to it. Davis v. Trust 
Co., 152 U. S. 590, 14 Sup. Ct. 693; Sipperley v. Smith, 155 U. S. 
86, 15 Sup. Ct. 15. Appeal dismissed. 



FLORENCE OIL & REFINING CO. et al. v. INTERSTATE NAT. BANK 

OF KANSAS CITY. 

(Circuit Court of Appeals, Eighth Circuit. October 19, 1896.; 

Dbmurreh Odt of Time— Colorado Code. 

Under Code Civ.'Proc. Colo. §§ 74, 168, where a demurrér to a complaini 
Is allowed to be flled out of time, and is then overruled, it is necessary 
to apply to the court for leave to file furtber pleadings, and tbe granting 
of such leave is discretionary wlth the court. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 
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This was an action upon a promissory note by the Interstate 
National Bank of Kansas City, Kan., against the Florence 011 & 
Refining Company and William E. Johnson. From a judgment 
entered in favor of plaintiff after the overruling of a démarrer to 
the complaint, défendants brought err' •. 

T. M. Patterson, E. F. Eichardson, and H. N, Hawkins, for plain- 
tiffs in error, 

John A. Perry and Carlton M. Bliss, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. The Interstate National Bank of Kan- 
sas City, Kan., the défendant in error, sued the Florence Oil & 
Refining Company and William E. Johnson, the plaintiffs in error, 
on a promissory note executed by the last-named parties for the 
sam of $10,000, which was dated November 25, 1893, and was made 
payable 180 days after the date thereof. The summons in said ac- 
tion was served on the défendants below, respectively, on July 13, 
1895, and on August 10, 1895. The summons required the défend- 
ants "to appear and demur or answer to the complaint filed in said 
action ♦ • * within ten days ♦ • • after this summons 
shall be served." The record shows that on September 3, 1895, the 
défendants below filed a motion to strike ont the alfidavit attached 
to the plaintiff's complaint, which afiQdavit was as follows: 

"John A. Perry, being flrst duly swom, upon his oath déposes and says that 
he is the attomey for the plaintiff; tliat he bas read the foregoing complaint, snS 
Imows the contents thereof, and tliat the same is true to the best knowledge 
and belief of the atiiant. John A. Perry." 

The motion addressed to the affldavit was heard on October 1, 
1895, and was on that day overruled. On the mme day the de- 
fendants asked leave to ûle a demurrer to the complaint, which 
was granted, and a demurrer in the foUowing language was filed: 

"Corne now the défendants, the Florence Oil & Refining Company and William 
E. Johnson, by their attomeys, Patterson, Bichardson & Hawkins, and demur 
to the plaintiff's complaint in this cause, and for cause of demurrer say that 
said complaint does not state facts sufBcient to eonstitute a cause of action." 

The demurrer was forthwith heard and overruled, whereupon 
the défendants asked leave to file an answer to the complaint, 
which leave was denied. Thereupon the plaintiff below moved the 
court for a judgment against the défendants by default, which mo- 
tion was granted. 

The record having been removed to this court by a writ of error, 
it is hère urged that a réversible error was committed by the trial 
court in refusing to grant the défendants below leave to answer the 
complaint after the motion to strike out the afiSdavit and the de- 
murrer had been overruled. It is not claimed in this court as a 
ground for reversai that either the motion or the demurrer was well 
founded in "point of law, but it is insisted that, notwithstanding 
the fact that both pleadings were obviously without merit, the trial 
court was, nevertheless, bound to grant permission to file an an- 
swer, and this without any précèdent showing that the défendant 
had a meritorious défense. We are of opinion that the record 
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fails to show any error of which this court can take cognizance. 
The case discloses, we think, that when the motion to strike ont 
the afildavit was flled, on September 3, 1895, the défendants were 
then in default for failure to demur or answer to the complaint 
within the time specifled in the summons, and that they were like- 
wise in default on October 1, 1895, when they asked and obtained 
leave to file a demurrer to the complaint. Neither of thèse plead- 
ings would seem to hâve been flled in time. The foUowing sec- 
tions of the Colorado Code of Civil Procédure are the only ones 
bearing upon the question which hâve been called to our attention : 

"168. Judgment may be had if the défendant fails to answer tbe complaint as 
follows: First, In an action arlsing upon eontract for the recovery of money or 
Hquldated damages only, If no answer, demurrer or motion bas been filed with 
the clerk of the court within the time specifled in the summons, or such turther 
time as may hâve been granted, the elerk upon the application of the plaintiff, 
shall enter the default of the défendant, and immediately thereafter, if the com- 
plaint shall hâve been or shall then be properly verified, enter judgment for the 
amount specifled In the summons, Including the costs against the défendant or 
défendants, who are so in default." 

"74. When a demurrer is decided, either in term time, or vacation, the court 
or judge shall Immediately cause the décision thereof to be entered in the record, 
and may proceed to final judgment thereon in favor of the successful party, un- 
less the unsuceessful party shall plead over or amend upon such terms as shall 
be just, and the court or judge may flx the time for pleading over and flling 
amended pleadings; and if the same be not filed within the time so flxed, judg- 
ment by default may be entered as In other cases. ♦ • *" 

Thèse sections of the Code seem to imply that where a demurrer 
to a complaint is not flled in time, but is allowed to be flled out of 
time, and is then overruled, it is necessary to apply to the court for 
leave to file further pleadings, and that the granting of such leave 
is discretionary with the trial court. In the présent case we think 
that it appears with sufflcient certainty that leave to file an answer 
was denied because the trial court was satisfled by the previous action 
of the défendants that an opportunity to answer was sought merely 
for the purpose of delay. We hâve not been able to discover any defect 
in the complaint which furnished a fair pretext for the demurrer, 
and it is conceded that the objection taken to the afiQdavit was ut- 
terly groundless. So far as the record shows, the application for 
leave to answer was not accompanied by any showing, either oral 
or written, that the défendants had a meritorious défense, and, in 
the absence of such a showing, we cannot say that the court abused 
its discretionary powers in refusing leave to flle an answer: much 
les's that it committed a réversible error. When it is necessary to 
apply to a trial court for leave to flle an answer to a complaint or 
déclaration, we must concède to it the power to deny such leave, 
if it is satisfled that no real défense to the cause of action exists, 
and that the purpose of the application is merely to prolong the 
litigation. The judgment below is afflrmed. 
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CONE V. TUSCALOOSA MANUF'G GO. 

(Circuit Court, S. D. New York. November 24, 1896.) 

Service of Process— Corporations — Doing Business tn Forbign States. 
A corporation organized to manufacture and sell goods, which conducts its 
manufacture in the state wliere it is organized, but reguiarly sells some of 
its goods tlirough a selling agent in another state, is doing business wittiin such 
other state, so as to render valld a service of process made upon one of its 
offlcers while casually in such latter state on otlier business. 

This was a suit by Moses H. Oone against the Tuscaloosa Man- 
ufacturing Company. The cause was heard on a motion by the 
défendant to set aside the service of summons. 

William J. Gibson, for the motion. 
Samuel H. Guggenheimer, opposed. 

LACOMBE, Circuit Judge. The circumstanoe that the prési- 
dent of défendant corporation is hère casually to discharge his du- 
ties as a public ofBcer, and not on any business for the corporation, 
is immaterial, if the papers show that the corporation does business 
hère. The cause is a removed one ; service on the président is undoubt- 
edly sufflcient, under the state law; and, if the défendant corpora- 
tion has corne into the state to do business, it will be assumed to 
hâve assented to be bound by the state law. The business of de- 
fendant corporation is twofold. It manufactures cotton goods, and 
then sells them. The manufacture is wholly conducted in the state 
of Alabama. The sale, however, of so much of its product as is 
known in the trade as "plaids, checks, and stripes," has been, since 
1891, conducted hère through another corporation as selling agent. 
Examination shows that défendant does not sell its entire product 
to the selling agent, which thereafter resells, and thus makes its 
profit or loss. The selling agent is strictly an agent who sells de- 
fendant's goods for the account of said défendant, and, for its serv- 
ices in effecting such sales and guarantying the solvency of the pur- 
chasers, receives a commission. The goods, even when sent to the 
selling agent, remain the property of défendant until sale is ef- 
fected with some third party. The défendant thus offering for 
sale and selling its goods hère is "doing business within the state," 
quite as much as if it ofEered and sold them through a salaried offl- 
cer résident hère. 

The suggestion that a few months prior to service of the sum- 
mons the défendant made a gênerai assignment of ail its property 
for the beneflt of creditors, in accordance with the law of Alabama, 
does not change the situation, in view of the décision of the su- 
prême court in Société Foncière et Agricole des Etats Unis v. 
Milliken, 135 U, S. 309, 10 Sup. Ct. 823. Motion to set aside serv- 
ice is denied. 
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THOMPSON V. GERMAN INS. 00. et aL 

(Circuit Court, D. Nebraska. November 24, 1896.) 

1. Cntctnr Cottkt— Jdrisdiction— Nationai, Banks— Stockholders' Liabilitt. 
The circuit court lias jurisdlction of an action to ascertain or flx the 
Uabllity upon shares of an Insolvent national bani which are alleged to 
hâve been transferred wlth a fraudulent Intent to escape such llability, 
when the amount of the assessment exceeds $2,000, exclusive of Interest and 
costs. 

S. Limitation oi' Actions — State Statutes. 

The right of the receiver of an Insolvent national bank to enfoirce the lla- 
bility of stcckholders, though ereated by United States statute, may be 
barred by the running of a state statute of limitations. Campbell v. City 
of Haverhill, 15 Sup. Ct 217, 155 U. S. 610. 

8. BAME— ÏÏQUITT. 

The bar of a statute of limitations wlll be enforced, when applicable, in 
equity as well as at law. 

4 Samb— Assessment — Right of Action. 

The action of the comptroller in making au, assessment against the stock- 
holders of an insolvent national bank créâtes a right of action against the 
stockholders, but Is not the institution of a suit to enforce it, so as to stop 
the running of limitation. The statute begins to run from the date the 
assessment becomes due. 

This was a suit in equity by S. B. Thompson, receiver of the 
Central Nebraska Nationa:! Bank, against the Grerman Insurance 
Company and others, to recover the amount of an assessment upon 
certain shares of stock. Demurrers to the bill were sustained and 
the bill dismissed. Oomplainant thereupon flled an amended bill 
(77 Ped. 258), which upon demurrer was also dismissed. 

Harry E. O'Neill, for complainant 

Greene & Breckenridge and James MèNeny, for défendants. 

SHIRAS, District Judge. From the allégations of the bill flled 
In this case, it appears that the complainant is the receiver of the 
Central Nebraska National Bank, of Broken Bow, duly appointed 
to that position by the comptroller of the currency; that on the 
13th day of July, 1892, the comptroller made an assessment of 
90 per cent, upon the face value of the shares of the capital stock 
of said national bank, the same being declared to be due and pay- 
able on the 3d day of August, 1892. The bill in this case was 
filed on the 5th day of October, 1896, more than four years after 
the assessment was made, and after the amount thereof was de- 
clared to be due and payable by the terms of the assessment or- 
der. The bill, in substance, charges that the German Insurance 
Company was one of the original shareholders in said bank, hav- 
ing subscribed for and taken 100 shares of the capital stock, of 
the par value of f 100 per share, and that subsequently, with knowl- 
edge of the insolvent condition of the bank, the insurance Com- 
pany had transferred said shares to other parties, made défendants 
herein, for the express purpose of escaping the statutory liability 
existing against the shareholders of insolvent national banks. The 
purpose of the bill is to ascertain and fix the liability for the as- 
sessment made by the comptroller, the several parties to whom 
the stock has been transferred being made parties défendant. The 
amount of the assessment sought to be collected is $9.000. 
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To this bill demurrers hâve been interposed, and in support 
ijtiereof it is flrst urged that the circuit court of the United States 
lias not jurisdiction of the matter. The controversy is clearly one 
arising under the laws of the United States, the liability sought 
to be enforced being one created by the statutes of the United 
States; and, as the amount involved exceeds |2,000, exclusive of 
interest and costs, jurisdiction exists in this court, under the ex- 
press provisions of the acts of congress of 1887 and 1888. The 
next ground urged in support of the demurrers is that the bill, 
upon its face, shows that the proceeding is barred by the lapse of 
time under the provisions of the statutes of the state of Nebraska, 
which provide that, except in cases for the recovery of real prop- 
erty, actions upon contraets not in writing, express or implied, and 
actions upon a liability created by statute, other than a penalty or 
forfeiture, must be brought within four years after the right of 
action has accrued. Comp. St. Neb. 1895, §§ 5599-5601. 

The flrst question for décision is whether the provisions of the 
State statute can be relied upon as a bar to a liability created bj' 
a statute of the United States. This question, it seems clear to 
me, has been flnally and fully answered by the ruling of the su- 
prême court in Campbell V. Haverhill, 155 U. S. 610, 15 Sup. Ct. 
217. It had long been an unsettled problem whether an action for 
the infringement of a patent was subject to be barred by the stat- 
ute of limitations of the state wherein the suit was brought, and 
the circuit courts were divided in opinion thereon. The suprême 
court, in Campbell v. Haverhill, held that the state statute was 
applicable, although the right of action was created by the statute 
of the United States, and the fédéral courts alone had jurisdic- 
tion ovèr actions based upon the statute. Relying upon the doc- 
trine announced in that case, I hold that the fact that this proceed- 
ing is based upon a fédéral statute does not except it from the 
opération of the state statute of limitations. The fact that this 
is a proceeding in equity is likewise of no avail against the ap- 
plicability of the state statute, it being settled, by repeated déci- 
sions of the court of appeals in this circuit, that the bar of the 
statute will be enforced, when applicable, in equity as well as 
at law. Bailway Co. v. Sage, 1 C. C. A. 256, 49 Ped. S15; Rugan 
v. Sabin, 3 C. C. A. 578, 53 Fed. 415; Hayden v. Thompson, 17 
C. C. A. 592, 71 Fed. 60. 

On behalf of complainant, it is further suggested that, in sub- 
stance, this is a proceeding in which the United States is inter- 
ested, in such sensé that the statute will not be held applicable, 
upon the familiar doctrine that the statute of limitations is not 
usually held applicable to suits brought by the sovereign power. 
The proceeding is not in the name of the United States. It is not 
brought, on behalf of the United States, to enforce any sovereign 
or governmental right or claim. The proceeding is in the name 
of the receiver, and is brought to enforce collection of the assess- 
ment made upon the stockholders for the beneflt of the creditors 
of the insolvent bank; and the ruie sought to be invoked cannot 
be applied, because the United States is not a party to the pro- 
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eeeding. In cases of tliis character tMfe receiver is acting as thé 
trustée and représentative of thé creditora of the bank, and, as 
against the creditors, the statute is available. Case v. Terrell, 11 
Wan. 199; Scott t. Annstrong, 146 U. S. 499, 13 Sup. Ct. 148. 

It is also claimed, on behalf of complainant, that the running of 
the statnte was ended when the insolvent bank was put in liquida- 
tion, — the thought being, if I correctly apprehend counsel, that the 
whole process of liquidation, including suits to coUect the assets 
of the corporation, and including therein the assessments made 
upon the stockholders, is to be deemed to be one proceeding, the 
same being of a nature to interrupt the running of the statutory 
period; and in support of this view the case of Eichmond v. Irons, 
121 U. S. 27, 7 Sup. Ct 788, is cited. In that case a bill was flled 
by a judgment créditer of an insolvent bank to enforce his rights 
as a créditer, and it was in form a bill for the beneflt of ail the 
creditors who might corne in and join in the proceeding, and the 
bill expressly prayed that the liability of the stockholders might 
be ascertained and enforced. It was held by the suprême court 
that, when other creditors made themselves parties to this pro- 
ceeding, it must be deemed to be, in their behalf, one continuous 
suit, so that the running of the statute was interrupted when the 
original bill was flled. The différence in the f acts of that case and 
one at bar makes the ruling in the former case inapplicable to the 
question arising on the présent record. In Bichmond v. Irons 
the bill was, in eflect, flled on behalf of ail creditors, to reach the 
assets of the bank; and the court held that, so' long as any portion 
of thèse assets remained undistributed, any créditer could make 
himself party to the proceedings, so as to share in future distri- 
butions, and that, as the bill flled sought to enforce the liability 
of certain stockholders, the filing thereof prevented the running 
of the statute in favor of ail creditors who subsequently becanie 
parties to the bill. In that case the suit in equity to enforce the 
statutory liability was flled before the bar of the statute had ac- 
crued, and the ruling of the suprême court issimply to the effect 
that the bill was flled for the beneflt of ail creditors who subse- 
quently joined in the proceeding. In the case at bar no suit was 
commenced until after the expiration of four years after the as- 
sessment was made by the comptroller. It is well settled that the 
statute begins to run from the date the call or assessment becomes 
due and payable. Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 
739; Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. 867; Glenn v. 
Marbury, 145 U. S. 499, 12 Sup. Ct. 914; Liggett v. Glenn, 2 C. 
C. A. 286, 51 Ped. 381. 

The contention of complainant is that the putting of the bank 
into liquidation, and the act of the comptroller in making the as- 
sessment of 90 per cent, upon the capital stock, is the équivalent of 
the fllîng of the creditors' bill in the case of Eichmond v. Irons, 
and that thereby the running of the statute was prevented. The 
act of the comptroller in making the assessment created a right 
of action against the stockholders, but it was not the institution 
of a suit for the enforcement of the right of action thus called into 
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being. When the assessment became due and payable the receÎTer 
possessed the right to enforce payment thereof by the appropriate 
proeeedings in court. As soon as this right of action accrued to 
the receiver, the statute of limitations began to run in favor of the 
stockholders, and the full period to complète the bar had termi- 
nated before this suit was brought. In Riehmond v. Irons the 
creditors' bill flled in the court was for the purpose of enforcing 
the right of action against the stockholders. In the case at bar 
the act of the comptroller in making the assessment created a right 
of action against the stockholders, but the comptroller did not nor 
could he grant an order enforcing this right of action. The rem- 
edy for the enforcement of the right was by an appropriate action 
in court, and it is this remedy which may be barred by the lapse 
of time, and in my judgment the bar has become effectuai in tiiis 
case, in that it appears that under the statute of Nebraska actions 
of this character must be brought within four years from the time 
the right of action accrues, and the bill shows that this proceed- 
ing was not commenced within that period after the assessment 
became due and demandable. Upon this ground, therefore, the de- 
murrers are sustained, and the bill is dismissed, at cost of complain- 
ants. 



UNITED STATES V. JOINT TRAFFIO ASS'N. 
(Circuit Court, S. D. New York. May 28, 1896.) 

1. Bailboadb — Joint Tkaffic Asbociations — Intbrstatb Commerce Law. 

A combinatlon of railroad companles into joint trafflc associations, un- 
der articles of agreement by wlilch each road carries tiie freiglit It may 
get, over its own Une, at Its own rates, and has tlie earnings to Itself, 
thougli providlng proportlonal rates, or proportional division of trafflc, 
is not a pooling of trafflc on freiglits, or division of net proceeds of earn- 
ings, witliln tlie prohibitions of the Interstate commerce law, nor of the 
act of 1890 (26 Stat. 209) against uniawf ul reetraints and monopolies. 

2. SAME — JURISDrOTION OF FbDERAIj Codbts. 

The United States cannot maintain a bill In eqttlty to restraln an essoci- 
ation of rallroads from carrylng into effect an agreement alleged to be 
Illégal under the Interstate commerce law, when it appears that it dld not 
grant the charter of, and hâs no proprietary interest in, any of the roads. 
Its right is to prosecute for breaches of the law, not to provlde remédies. 

This was a bill in equity, flled by the United States against the 
Joint TrafBc Association to enjoin alleged violations of the Interstate 
commerce law. 

Wallace Macfarlane, U. S. Atty. 

James 0. Carter and Edward J. Phelps (George F. Edmunds, on 
brief), for défendants. 

WHEELER, District Judge. The Interstate commerce law (24 
Stat. 379) provides: 

"Sec. 5. That it shall be unlawful for any common carrier subject to the 
provisions of this act to enter into any contract, agreement, or eombination 
•with any other common carrier or carriers for the pooling of freights of différ- 
ent and competing rallroads, or to divide between them the aggregate or net 
proceeds of the earnings of sueh railroads, or any portion thereof ; and in any 
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case of an agreement for the pooling of frelghts as aforesald, each day ol 
Its coatinuance shall be deemed a separate offence." 

The act of 1890 against unlïiwful restraints and monopolies (26 
Stal, 209) provides: 

"Section 1. Bvery contract, comblnatlon In the form of trust or otherwlse, 
or conspîracy In restrain of trade or commerce among the several etates, or 
with foreign nations Is hereby declared Illégal." 

The 32 railroad companies défendants, immensely engaged m 
compétitive interstate commerce, hâve made an arrangement form- 
ing this Joint TrafQc Association, with a board of nine managers, 
consisting of one each from the Baltimore & Ohio, Chesapealie & 
Ohio, Erie, Grand Trunk, Lackawanna, Leliigh Valley, Pennsylvania, 
Vanderbilt, and Wabash Systems; and with jurisdiction over com- 
pétitive trafûc whlch passes to, from, or through the western termina 
of the trunk Unes, viz. Toronto, Can., Suspension Bridge, Niagara 
Palis, Tonawanda, Black Bock, Buflalo, East Buffalo, Buffalo Junc- 
tion, Dunkirk and Salamanca, N. Y. ; Erie, Pittsburgh, and Allegheny, 
Pa.j Bellaire, O; \Mieeling, Parkersburg, Charleston, and Kenova, 
W. Va.; and Ashland, Ky.; and such other points as may hereafter 
be designated by the managers as such termini. The arrangement 
provides as to rates, fares, charges, ^ :d rules (article 7): 

"Section 1. The duly-published schedules of rates, fares, and charges, and 
the rules applicable thereto, now In force, and authorized by the companies par- 
ties hereto, upon the trafflc coveted by this agreement (and filed with the 
interstate commerce commission as to such of said traffic as is Interstate), 
are hereby reaffirmed by the companies composing the association; and the 
companies parties hereto shall, within ten days after this agreement becomes 
effective, file with the managers copies of ail such schedules of rates, fares, 
and charges, and the rules applicable thereto. 

"Sec. 2. The managers shall, from ttme to time, lecommend such changes 
In said rates, fares, charges, and rules as may be reasonable and just, and 
necessary for governing the trafllc covered by this agreement, and for pro- 
tecting the interests of the parties hereto therein, and the f allure to observe 
such recommendations by any party hereto as and when made shall be 
deemed a violation of this agreement. No Company party hereto shall, 
through any of its offlcers or agents, deviate from or change the rates, fares, 
charges, or rules hereln reaffirmed or so reeommended by the managers, ex- 
cept by a resolution of its board. The action of such board sliall not affieot 
the rates, fares, charges, or rules disapproved, éxcept to the extent of its inter- 
est therein over its own road. A copy of the resolution of the board of any 
Company party hereto authorizing any such change shall be immediately for- 
warded by the company making the same to the managers, and such change 
shall not become effective until thirty days after the receipt of such resolu- 
tion by the managers. The managers, upon receiving such notice, shall act 
promptly upon the same for the protection of the parties hereto. 

"Sec. 3. The powers conferred upon the managers shall be so construed 
and exereised as not to permit violation of the Interstate commerce act or 
any other law applicable to the premises, or any provision of the charters or 
the laws applicable to any of the companies parties hereto; and the mana- 
gers shall co-operate with the interstate commerce commission to secure sta- 
bllity and unlformlty tn the rates, fares, charges, and rules established hereunder." 

It also provides, as to compétitive trafflc (article 8) : 

"The managers are chargea with the duty of securlng to each company 
party hereto équitable proportions of the compétitive trafflc covered by this 
agreement so far as can be legally done; and the control of ail persons act- 
Ing as contracting and soliciting freight and passenger agents in relation to 
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the traffle covered wlth due regard to the relatire Interests Involred, and the 
number of such persons to be employed, is glven to the managers." 

This bill is brought at the request of the interstate commerce com- 
mission, under the direction of the attomey gênerai, by the district 
attorney of the United States for this district, against this agree- 
ment, as made, without eounting upon any statutes, or alleging any- 
thing actually done under it to be of itself unlawful otherwise than 
because so done. The answer dénies, as a conclusion, any illegality 
within or under the agreement; and, as a matter of fact, anything 
unlawful outside of or beyond it. The case has be€n heard upon the 
bill and answer, and so is made to tum upon the question of the 
legality or illegality of the contract, and upon the right of the United 
States, as plaintiff, to maintain this suit, if it is illégal. The pro- 
visions of the contract stated are understood to be the ones chal- 
lenged as being contrary to the statutes quoted. 

The restraint and monopoly act expressly authorizes such a pro- 
ceeding in equity as this to prevent its violation, and this suit is well 
maintained if this contract is within it. Railroads are not expressly 
named in this aet, and are said in argument not to be within its terms. 
No one is so named; but it applies to ail contracts and combinations 
in restraint of trade or commerce among the states. Eailroads do 
not trade among the states, but they carry for those who do; and 
what would restrain their so carrying would seem to be a restraint of 
such commerce. 

Thèse provisions of the contract do not provide for lessening 
the number of carriers; nor their facilities; nor for raising their 
rates, except expressly by its terms not contrary to law, and there- 
fore not beyond what are reasonable. The interstate commerce 
law (section 1) requires ail rates to be reasonable, and the making 
of reasonable and lawful rates upon carriage in any trafific can- 
not be any restraint in law upon such trafSc. U. S. v. Trans- 
Missouri Freight Ass'n, 53 Fed. 440; Id., 7 C. C. A. 15, 58 Ped. 58. 
The soliciting of custom is no part of the duty of common carriers, 
and dispensing with soliciting agents, or with the control of them, 
cannot be illégal, nor an agreement to do so be an iUegal contract. 
As this case rests wholly upon the contract as made, and not upon 
anything actually done under color of or beyond it, and each road is 
left by it to carry on its own business within lawful limits as before, 
no unlawful restraint of commerce seems to be provided for by it; 
and no ground for relief under that statute of 1890 is made ont. 

No provision is made by the interstate commerce law for enforcing 
its provisions in equity, except to carry out orders of the commission ; 
and authority for this suit to restrain any violation of that law must 
appear otherwise, or faU. That governments and states exercising 
gênerai municipal control over the people, their property, their rights 
and their convenience, may, by their law offlcers, maintain suits in 
equity to restrain actual nuisances to ways, parks, commons, and the 
like, which are injurions to the common rights of ail to their enjoy- 
ment, is not to be questioned. The United States govemment is 
limited in such control to such particular subjects as are committed 
to it, which include, of course, interstate and foreign commerce, car- 
V. 76F.no. 7— 57 
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ryîng the ïnails, and such. Thèse railroads are not fédéral instru- 
ments, althougli they may be, and probably are, engaged in tlie busi- 
ness of, and are within control of the laws of, the govemment to 
some extent. As so engaged, no nuisance would be fédéral till it 
should become actual by obstructuig thèse functions. In re Debs, 
158 U. S. 564, 15 Sup. Ct. 900. This contract, if illégal, is intangible, 
and is not alleged or claimed to hâve obstructed the roads for govern- 
meut purposes in any manner whatever. 

The United States may maintain a bill in equity to repeal a patent 
for land (U. S. v. San Jacinto Tin Co., 125 U. S. 273, 8 Sup. Ct. 850), 
or a patent for an invention (U. S. v. American Bell Tel. C!o., 128 U. S. 
315, 9 Sup. Ct. 90) ; and a state to protect its interest in components 
of the soil under its navigable waters (Coosaw Min. Co. v. South Oaro- 
lina, 144 U. S. 550, 12 Sup. Ot. 689), or to prevent abuse of charters 
granted by it (Attomey General v. Railroad Oompanies, 35 Wis. 524), 
because of the interest in the property as proprietor, or in the grant 
as a party to it. But hère the United States are not alleged, or under- 
stood, to hâve granted the charters of, or to hâve any proprietary 
interest in, any of thèse railroads; or to hâve any other concern about 
them in any respect involved hère, but to hâve its prohlbitory statutes 
for regulating commerce between the states respected and obeyed, 
the same as those against counterfeiting, or tampering with the 
mails, should be. Breaches of such statutes are misdemeanors pun- 
ishable by indictment or information, and that merely such are not 
preventable in equity is elementary. A plaintifE in equity for relief 
by injunction should hâve some right or interest in the subject of pré- 
vention, or be given express authority to proceed in that way by stat- 
ute. Authority is given to the Interstate commerce commission to 
hâve proceedings for the enforcement of that law taken and prose- 
cuted, but that is understood to ref er to the usual and appropriate pro- 
ceedings in such cases, and seems not to authorize any that were un- 
known bef ore. The right given hère to that commission is to prose- 
cute rights, but not to provide remédies. If this is erroneous, only 
such agreements are prohibited as are for the pooling of freights, or 
dividing aggregate or net proceeds of earnings. So far as this agree- 
ment goes, each road carries the freights it may get, over its own 
Une, at its own rates, hovrever flxed, and has the proceeds, net or 
other, of the earnings to itself. Very able judicial opinions and 
learned commentaries and disquisitions upon pooling, too numerous 
for separate notice herein, hâve been referred to, but none make it 
include what is left in wholly separate channels. Provision for rea- 
Bonable, although equal or proportional, rates for each carrier, or for 
a just and proportional rate for each carrier, or for a just and pro- 
portional division of traflSc among carriers, does not seem to be either 
a pooling of their trafiflc or freights, or a division of the net proceeds 
of their earnings, in any sensé. 

This statement of reasons seems quite inadéquate to the very fuU 
and able argument upon which this case has on each side been pre- 
sented, but thèse conclusions hâve heea reached upon full considéra- 
tion of ail, so far as understood ; and, as they appear to be sufiacient 
for the disposition of the case, no more is attempted. Bill dismissed. 
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McCLURB V. ADAMS. 
(Circuit Court, D. Nebraska. November 21, 1896.) 

1. MORTGAGE PORECLOSDKKS— NECESSABT PARTIES. 

The holder of a first mortgage is not a necessary party to a suit for the fore- 
closure of a second rnortgage, unless a decree is sought for the sale of the land 
free from ail liens, in which case the holder of the ârst mortgage is a necessary 
party. 

2. Same— Sale— Failure to Pay Porchasb Money— Resale. 

One ï"., ownlng a parcel of land, mortgaged it to M., and subsequently Bold 
It to a party who made a second mortgage to A. A. having died, F. A. was 
appointed adminlstrator of bis estate, and brought suit for the foreclosure of the 
second mortgage, mailing M. a party. M. appeared, and flled a cross bill asking 
foreclosure of his mortgage. On the same day a decree of foreclosure was made 
on F. A.'s blll. An order of sale was af terwarda made on this decree, directing 
the sherifif to sell the land, and bring the proceeds into court, to be applied— 
Firet, to the costs; second, to M.'s mortgage; and then to the A. mortgage. The 
land was sold to F. A. indlvldually, who, however, never paid the purchase 
money, and the sale was confii-med, and a sheriff's deed made to F. A. Some 
10 months later, M., finding that F. A. had not pald the money bid for the land, 
caused a second order of sale of the land to be made under a decree of fore- 
closure of his mortgage made on his cross bilI, and under this order the land was 
Bold to M., the sale conflrmed, and a deed made to hlm, under which he entered 
into possession. F. A. subsequently tendered to M. tbe amount due on his mort- 
gage, but he refused to accept it, and flled a blll against F. A. to quiet his title 
to the land. Eeld that, as the purpose of the suit instituted by F. A. was to ob- 
tain a sale of the land free from ail liens, and as M. was made a party thereto, 
the sale and deed under the first order, based on the A. mortgage, conveyed to 
F. A., the purchaser, a title valid and superior to that clalmed by M. under the 
second oïder, and M. was accordingly not entitled to a decree quieting his title. 

8. Same— Equitable Lien. 

Eeld, further, that as F. A. had not pald in the money bid upon the sale to 
him, an équitable lien upon the land mlght be enforced In favor of M. for the 
amount due him, and that a decree should be made declaring and enforcing such 
a lien if F. A. should not, within a tlme limited, pay into court the amount so 
due, wlth Interest to the time of his tender. 

This was a bill by Warren O. McClure against F. O. Adams to 
quiet title to certain realty situated in Harlan county, Neb. The 
cause was submitted on pleadings and proof s. 

Cobb & Harvey, for complainant 
C. C. Flansburg, for défendant. 

SHIRAS, District Judge. As gathered from the pleadings and 
stipulation of the parties, the facts in this case appear to be as fol- 
lows: On the 28th day of June, 1882, John A. Finley, being then 
the owner of the realty in dispute, situated in Harlan county, Neb., 
executed a mortgage thereof to Warren O. McClure to secure the 
payment in flve years of the sum of |300 and interest, the mortgage 
being duly recorded in the proper records of the county. Subse- 
quently Finley conveyed the premises to another, so that in Octo- 
ber, 1885, the title tïiereto was vested in Marshall D. Haddocks; 
and on the 17th day of December, 1885, Haddocks executed a mort- 
gage to A. G. Adams to secure the payment of the sum of $567 and 
interest. Subsequently A. G-. Adams died, and F. 0. Adams was 
duly appointed adminlstrator of his estate, and in that capacity, in 
October, 1890, he brought a suit to foreclose tbe mortgage executed 
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to A. G. Adams in the district court of Harlan county, Neb. To 
that suit Warren 0. McClure was made a party défendant, being 
served by publication, and on the lOth day of February, 1891, he 
appeared in the district court of Harlan county, and obtained leave 
to answer and file a cross bill instanter, and thereupon he filed an 
answer, and aiso a cross bill, in which he set up the existence of the 
mortgage held by Mm, and prayed a decree for the f oreclosure there- 
of. And on the same day, to wit, February 10, 1891, a decree was en- 
tered on the bill of foreclosure flled by F. 0. Adams as administrator, 
in which it was found that there was due the complainant therein 
the sum of $850; that the Adams mortgage securing that sum was 
the second lien upon the property; that complainant was entitled to 
a decree of foreclosure ; and that, if the défendants Marshall D. Had- 
docks and Mary F. Haddocks did not pay the sum due complainant 
within 20 days, an order of sale should issue to the sheriff of Harlan 
county, Neb., commanding him to appraise, advertise, and sell the 
mortgaged real estate as upon exécution, and bring the proceeds 
thereof into court. The money adjudged due on the Adams mort- 
gage not being paid, an order of sale, under date of March 20, 1891, 
was issued to the sheriff of Harlan county, commanding him to sell 
the mortgaged premises, and to bring the proceeds into court to be 
applied to the payment — First, of the costs ; second, of the amount 
due Warren 0. McClure; and, third, of the amount due F. O. Adams, 
administrator. In obédience to this order, the sheriff, on the 20th 
day of April, 1891, sold the premises at public sale to F. O. Adams, 
who bid therefor the sum of |800, and made due return of such sale 
to the district court of Harlan county. That court, on the 19th day 
of May, 1891, after due examination made, conflrmed the sale, and 
directed thé sheriff to exécute a deed of the premises to the pur- 
chaser, and to put him into possession thereof, which was done on the 
4th day of February, 1892. In the meantime, and on the 19th day 
of May, 1891, being the same day when the order was entered, con- 
firming the sale of the premises to F. O. Adams, the district court 
of Harlan county entered a decree on the cross bill ûled by Warren 
O. McClure, iinding that there was due to said McClure the sum of 
$429, which was secured by mortgage on said realty, and that said 
mortgage was the flrst lien on the premises. It f urther appears that 
F. 0. Adams in fact did not pay to the sheriff the amount by him bid 
at the sale above mentioned, although the sheriff's return was to the 
effect that the payment had been made, and thereupon, on the 26th 
day of March, 1892, Warren O. McClure procured the issuance of 
an order of sale upon the decree entered in his favor upon the cross 
bill, the same being issued by the clerk of the district court of Har- 
lan county. Upon this order the sheriff again advertised and sold 
the premises at public sale on the 2d day of May, 1892, to Warren 
O. McClure, for the sum of $505, and on the ITth day of May this 
sale was conflrmed by the court, and a sheriff's deed was thereupon 
executed and delivered to Warren O. McClure, under which he en- 
tered into the possession of the premises. Subsequently, at a date 
not shown in the évidence, but admittedly before the présent bill 
was flled, F. O. Adams tendered to Warren 0. McClure the fuU 
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amount of Ms judgment, interest and costs, which tender McOlure 
ref used to accept. 

By a written stipulation, duly signed and filed, it is admitted by 
the parties hereto that the land in controversy is worth over $2,000, 
and that when this suit was brought the complainant was a citizen 
of the state of New York, and the défendant was a citizen of the 
state of lowa; and it thus appears that the controversy is within the 
jurisdiction of the court. The theory of the complainant is that he 
has the better légal title to the land, but, as the défendant is not in 
possession, an action in ejectment will not lie, and therefore he can 
maintain in this court an action to quiet title under the provisions 
of the statute of Nebraska ; and this position is sustained by the rul- 
ing of the suprême court in HoUand v. Challen, 110 U. S. 15, 3 Sup. 
et. 495. 

From the statement of the facts just made it is apparent that the 
principal question for détermination is whether Warren O. McClure, 
the complainant herein, obtained a valid title to the land by virtue 
of the sherifE's sale had on the 2d day of May, 1892, and this in turn 
requires the détermination of the effect upon the title of the sale had 
in pursuance of the decree foreclosing the Adams mortgage. In the 
suit for the foreclosure of the Adams mortgage the présent complain- 
ant, who held the flrst and paramount lien upon the land, was made 
a party défendant. He was not a necessary party thereto, as the 
bill for foreclosure of the second mortgage might hâve been so 
framed as to ask a sale of the realty subject to the prior mortgage 
held by McClure; but it was also open to the complainant therein to 
ask a sale of the land free from ail liens, in which case the holder of 
the prier mortgage would be a necessary party. Thus, in Hagan v. 
Walker, 14 How. 28-37, it is said by the suprême court: 

"But we consider the trae mie to be that, where it is the objeet of the bni to pro- 
cure a sale of the land, and the prior incumbrancer holds the légal title, and his debc 
is payable, it is proper to make him a party, in order that a sale may be made of 
the whole title. In this sensé, and for this purpose, he may be correctly said to be 
a necessary party; that is, necessary to such a decree. But It is in the power of 
the court to order a sale subject to the prior incumbrance,— a power which it will 
exercise in fit cases." 

In Jérôme v. McCarter, 94 U. S. 734, it is said : 

"It is undoubtedly true there are cases to be found in which it was ruied that prior 
Incumbraneers were necessary parties to a bill for the foreclosure of a junior mort- 
gage, but in most of thèse cases the circumstances were peculiar. Where the effort 
of the junior mortgagee is to obtain a sale of the entire property or estate, and not 
merely of the equity of rédemption, there is reason for maliing the prior incum- 
braneers parties, for they hâve an immédiate interest In the decree." 

The decree and order of sale made by the court in granting a 
foreclosure of the Adams mortgage clearly show that the purpose 
was to sell the land, and not merely the equity of rédemption held 
therein by the parties in whom the légal title rested, subject to ail 
prior liens. 

The présent complainant, the owner of the prior lien on the realty, 
had been made a party défendant to the foreclosure proceedings, 
and had appeared therein. The decree and order of sale recognized 
the priority of his lien, and required that the proceeds realized from 
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the sale of the realty sjiould be applied to the payment of the sum 
due him before payment therefrom could be made to the bolder of 
the second mortgage. It is clear, therefore, that the purpose of the 
court was to order a sale of the land, the purchaser to take title 
thereto free from ail liens or claims held by the parties to the suit, 
such liens being reverted to the proceeds of the sale. It is equally 
clear that the complainant herein understood that the sale was not 
to be made subject to the lien of his prior mortgage, for in the bill 
herein filed it is averred that the order of sale was duly issued to 
the sheriff of Harlan county, "commanding him to sell the said de- 
scribed mortgaged premises as upon exécution, and according to 
law, and bring the proceeds of such sale into court, to be applied — 
First, to the payment of the costs; second, to the payment of W. 0. 
McClure (being this plaintiff); and, third, to the payment of the 
claim of plaintiff in said action as administrator, who is the défend- 
ant in this action. Your orator f urther shows that L. E. Allen, 
sheriff of Harlan county, did offer said property for sale at sheriff's 
sale upon the 20th day of April, 1891, according to the instructions 
contained in said order of sale, and in conformity with law, and that 
the défendant, F. O. Adams, was the highest and best bidder for 
the said land, he bidding the sum of |800 for said land; whereupon 
the said L. E. Allen, sheriff of Harlan county, did sell said land to 
the said F. O. Adams, défendant herein, for the sum of $800. But 
your orator says that the défendant, F. O. Adams, did not pay at the 
time of said sale, nor has he paid since that time, any portion of said 
considération of fSOO over to the sheriff of Harlan county, or to 
any other person on account of said sale. * • • Your orator f ur- 
ther ayers that, not having received from the sheriff of Harlan 
county, nor from the clerk of said court, any of the money due him 
out of the proceeds of said sale, your orator, upon the 26th of March, 
1892, did cause another and second order of sale to be issued in the 
case. * * *" The complainant herein, as the holder of the first 
mortgage, would hâve no right to claim any of the proceeds of the 
sale made upon the foreclosure of the Adams mortgage, if such sale 
was made subject to his mortgage; nor would he hâve any inter- 
est in the question of the payment of the purchase price at that sale, 
e}^cept upon the theory that the land was to be sold free from ail 
liens, and the sum realized from the sale was to be applied to the 
payment of the liens in the order of their priority, as established 
by the order of sale granted by the district court of Harlan county. 
It is thus made clear that when the flrst sale of the mortgaged prem- 
ises was had, under the decree foreclosing the Adams mortgage, it 
was the purpose of the court and the understanding of the parties 
that the land should be sold, the purchaser taldng the same free 
and clear from ail liens held by the parties to the suit. In this 
form, and with this intent, the sale was had, and was reported to 
the court for confirmation. When the case came up upon the ques- 
tion of confirming the sale, — which was 30 days after the date of 
sale, — it was open to the complainant herein, as the holder of the 
prior lien, and a party to the record, to oppose the confirmation, if 
necessary for the protection of his rights. He did not do so, and 
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the court, having full jurisdiction over the parties and the subject- 
matter, granted an order confirming the sale, and directing the 
exécution of a proper sheriff's deed conveying the premises to the 
purchaser, F. O. Adams. This deed was executed and delivered, 
and thereby the légal title of the premises, free and clear from ail 
liens created by the mortgage to Warren 0. McClure and by the 
mortgage to A. G-. Adams, was conveyed to F. 0. Adams, the pur- 
chaser at the sheriff's sale. When the complainant herein discov- 
ered that the money bid at the sale had net been paid into court, 
he might possibly, by prompt action in the district court of Harlan 
county, haye procured a rescission of the order coniirming the sale. 
He, however, took no action to this end, and in fact did nothing 
for 10 months after the entry of the order confirming the sale to 
Adams, when he procured the issuance of the second order of sale. 
When this order was issued it does not appear that the attention of 
the court waa called to the condition of the record. No action was 
taken affecting the previous orders made in the case, and the decree 
of sale, the order of sale, the report of the sale, and the confirmation 
of the sale had upon the Adams mortgage remain to this day in 
full force and efiEect. The only légal or équitable right which the 
complainant herein had, when he caused the second order of sale to 
be entered, was the right to demand the payment of the sum bid 
by F. O. Adams at the sheriff's sale. Several remédies to compass 
this end were then open to him. If the sheriff had returned that 
the money bid at the sale had been paid him, when in fact it had 
not been so paid, then complainant could hâve sued the sheriff for 
making a false return, or a suit could hâve been maintained against 
F. O. Adams for the amount of his bid, he having accepted the title 
of the land by taking the sheriff's deed thereto; or, if Adams could 
not be reached, or was insolvent, by a proper proceeding an équitable 
lien might hâve been declared upon the land for the purchase price 
bid, but not paid, by F. 0. Adams. Instead of seeking some such 
remedy to enforce the payment of the money due him, the complain- 
ant, after a delay of 10 months, chose to ignore the action had upon 
the sale made upon the Adams mortgage, and. procured the issuance 
of the second order of sale. This order was procured upon the the- 
ory that the lien of the mortgage executed by Finley to the com- 
plainant herein still attached to the land; but it is clear that, so long 
as the previous sale had upon the Adams mortgage, and the title 
based thereon, remains in force, the lien of the mortgage held by 
complainant is not in force, having been merged in the sale made 
to Adams. In effect, when the second order of sale was issued, 
based upon complainant's mortgage, the property had aiready been 
sold, free and clear from the lien of that mortgage, and therefore 
the complainant had no right to again subject the land to a sale 
upon the mortgage held by him. But it may be said that, although 
it was error to grant the second order of sale, yet in fact it was 
granted, a sale was had thereon, and the parties to the record are 
bound thereby. When the decree of foreclosure of the McClure 
mortgage was granted, the record did not présent any issue with 
regard to the sale to Adams, nor did the decree deal therewith. It 
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simply found the amount due on the McClure inortgage, and de- 
clared the same to be the ûrst lien on the land. There is nothing 
in the decree nor in the cross bill upon which it was founded which 
can be construed to be an attack upon the decree entered upon the 
Adams mortgage, or upon the sale had thereon or the title derived 
therefrom. 

Furthermore, this decree, and the order of sale based thereon, are 
not, in any sensé, binding upon the présent défendant. He was not 
a party to the original foreclosure suit, nor to the cross bill ûled 
therein by the complainant herein. F. O. Adams, in his capacity 
of administrator of the estate of A. G. Adams, was the complainant 
in the original foreclosure proceedings, but he was not a party there- 
to in his individual capacity. The gênerai rule is that a judgment 
for or against one in a représentative capacity, such as executor, 
administrator, trustée, or the like, is not available or binding upon 
him in another proceeding to which he is a party in his individual 
capacity. Whitney v. Pinney, 51 Minn. 146, 53 N. W. 198; Jones 
V. Blake, 2 Hill, Eq. 629; Rathbone v. Hooney, 58 K Y. 467; Col- 
lins V. Hydorn, 135 N. Y. 320, 32 N. E. 69. Therefore there is noth- 
ing in the decree entered upon the cross bill filed by the présent 
complainant in the original foreclosure proceedings, nor in the sub- 
séquent proceedings based thereon, which precludes or estops the 
présent défendant from relying upon the validity of the title con- 
veyed to him by the decree and sale had upon the foreclosure of the 
Adams mortgage and the sherifl's deed executed to him in con- 
formity with the decree of the court conflrming that sale. The de- 
cree, sale, and deed based upon the Adams mortgage certainly con- 
veyed to the purchaser a title in the land. The question of the 
validity thereof, and of its effect upon the lien of the Finley mort- 
gage, owned by complainant, had never been brought in issue until 
the institution of the présent suit, and there bas been no decree or 
adjudication rendered upon that question which affects or binds 
the présent défendant. The bill in the présent case shows that the 
défendant holds the title derived from the foreclosure and sale of 
the premises under the decree based upon the Adams mortgage, and 
that the complainant claims title under the decree and sale upon the 
cross bill based upon the Finley mortgage, and thus is squarely pre- 
sented the issue between the two titles. 

As already stated, it seems clear that the title held by the défend- 
ant Adams is valid, and is superior to that claimed by complainant. 
When the sale upon the decree foreclosing the Adams mortgage was 
had, to which the complainant was a party, the only interest or right 
left in complainant was the right to be first paid out of the' pro- 
ceeds of the sale. If the purchaser at that sale had promptly paid 
the amount of his bid to the sheriff, or into the district court of Har- 
lan county, there would be no question that the only right the com- 
plainant would hâve would be to the money thus paid in, and the 
only right or equity now possessed by the complainant is to de- 
mand the payment of this sum. As already stated, the answer 
avers, and it is admitted that the averment is true, that, before the 
présent suit was begun, the défendant, Adams, tendered to the com- 
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plainant the full amount due Mm on the Finley mortgage, inoluding 
interest and costs. The duty resta upon tlie défendant, Adams, to 
make good Us bid at the foreclosure sale, and the complainant is 
bound to accept the sum in discharge of the mortgage held by him. 
The défendant bas admitted upon the record that he failed to 
pay, at the time of the sale to him, the amount bid by him for the 
land, and a court of equity is justified in enforcing an équitable 
lien upon the land in favor of complainant for the sum thns bid by 
the défendant. In this way justice will be done to both parties. 
The resuit, therefore, is that complainant cannot be deemed to hold 
the better title to the land, and is not, therefore, entitled to a decree 
quieting his title thereto; but, as it appears that the défendant has 
not paid the sum bid by him at the foreclosure sale, although ten- 
der thereof has been made by him, the complainant is entitled to 
be paid this amount in order to fulflll the terms of the decree un- 
der which the défendant holds title. The decree -will therefore be 
that, if the défendant, Adams, within 60 days from the entry of this 
decree, shall pay into court the amount of the bid made by him, 
with légal interest thereon up to the date of the tender made by him, 
then the bill shall be dismissed on its merits, at costs of complain- 
ant; but that, if said payment be not thus made, the amount of 
said bid, with légal interest to date, shall be declared to be a lien 
upon said realty, and said complainant shall hâve leave to apply 
to the court for a f urther decree directing the sale of said land, and 
the proper application of the proceeds ; the complainant to pay the 
costs up to the date of this decree, and the défendant to pay the costs 
subséquent thereto. 



HUBBABD et al. v. TOD et al. SIOTJX CITÏ, O'N. & W. B. CO. v. MAN- 
HATTAN TBUST 00. SIOUX CITY, O'N. & W. B. 00. et al. v. 
MANHATTAN TRUST CO. 

(Circuit Court of Appeals, Eigbth Circuit. June 22, 1896.) 

Nos. 505, 641, and 661. 

Thèse were appeals in two suits in equity, one of which was heard 
and determined by the circuit court for the Northern district of 
lowa, and the other in the circuit court for the district of Kebraska, 
See 65 Fed. 559, and 68 Ped. 72. On April 13, 1896, this court af- 
firmed the decrees below, without any opinion, the two judges sitting 
being divided in opinion. The appellants hâve now moved for a re- 
hearing. 

John G. Coombs, William Faxon, and Henry J, Taylor flled briefs 
in support of the pétition for a rehearing. 

Before SANBORN and THAYEE, Circuit Judges. 

PER CURIAM. Thèse cases were heard on appeal by two judges 
of this court, and were recently affirmed by a divided court. For this 
reason, and because of the magnitude of the interests involved, we 
hâve been urged by the appellants in the several cases, namely, by 
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E. R. gnbbard, assignée of thç Union Loan & Trust Company, and 
by the ^oux City, O'NeilI & Western Railway Company, to grant a 
reliearing of the cases bef ore a f ull bench, and an elaborate argu- 
ment bas been submitted in support of the application. We should 
be disposed to accède to the request in each of the cases, if, as coun- 
sel for the appellants suppose, the judges before whom the cases 
were heard on appeal disagreed as to the substantial question in- 
Tolved, and if a reargument before a full bench might resuit in a dé- 
cision sustaining the view that was contended for by the appellants, 
both in the circuit court, and in this court on the hearlng of the ap- 
peals. For the Information of counsel, it will net be out of place, in 
the présent status of the cases, to say that both of the judges of this 
court were of opinion that the position taken by counsel for E. H. 
Hubbard, assignée of the Union Loan & Trust Company, relative 
to the ownership of the bonds of the Sloux City, O'Neill & West- 
ern Railway Company, ia untenable. One of the judges of this 
court was of opinion that the view entertained by the trial court, 
and embodled in its decree in case No. 641, entitled "E. H. Hubbard, 
Assignée, &c., v. J. Kennedy Tod et al.," to the effect that the assignée 
of the Union Loan & Trust Company should be permitted to redeem 
said bonds by the payment of the sum of |1,500,000, with interest 
thereon from December 30, 1892, to the date of payment, was right, 
and should be upheld. Manhattan Trust Co. v. Sioux City & N. R. 
Co., 65 Fed. 559. The other member of this court entertained the 
view which was contended for by J. Kennedy Tod et al., the ap- 
pellees in said case, that the sale of said bonds on September 26, 
1893, to J. Kennedy Tod & Co., gave the latter flrm a good title to 
the securities so bought, and that the assignée of the trust Com- 
pany was without right to redeem the same. Further considération of 
this question on the pétition for a rehearing has but served to con- 
firm the respective views entertained by the judges before whom the 
cases were heard. The appellees in case No. 641, which came from 
the district of lowa, appealed from the decree rendered in that case; 
but they hâve not moved for a rehearing, and are apparently content 
that the decree of the circuit court should be executed. Under thèse 
circumstances, it is apparent that no useful purpose would be sub- 
served by granting to the assignée of the Union Loan & Trust Com- 
pany a rehearing in the lowa case. The decree already rendered by 
the circuit court for the Northern district of lowa in that case, in 
that it permits the assignée to redeem the aforesaid bonds, affords 
him as much relief as in any aspect of the case he could hope to ob- 
tain in this court by a reargument. For thèse reasons the pétition 
for a rehearing in case No. 641 is denied. In the other cases (Nos. 
505 and 661), entitled "Sioux aty, O'Neill & Western Railway Com- 
pany V. Manhattan Trust Company," and "The Sioux City, O'Neill & 
Western Railway Company and E. H. Hubbard, Assignée of the 
Union Loan & Trust Company, v. The Manhattan Trust Company," 
which came from the district of Nebraska, we hâve concluded to set 
aside the order of afiSrmance heretofore entered, and to restore said 
cases to the dpcket. We hâve concluded that no sale should be al- 
lowed to take place under the decree entered in the Nebraska case. 
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wMch was a suit to foreclose the mortgage securing the aforesaid 
bonds of the Sionx City, O'Neill & Western Railway Company, until 
the assignée of the Union Loan & Trust Company shall hâve deter- 
mined whether he will avail himself of the right to redeem said bonds 
under the provisions of the decree entered in the lowa case, No. 641. 
The orders of affirmance in cases Nos. 505 and 661, as above entitled, 
are accordingly vacated and annulled, and the cases are restored to 
the docket for such further orders therein as may hereafter be deemed 
necessary. 



STAER et ux. V. DE LASHMUTT et al 

(Circuit Court. D. Oregon. November 12, 1896.) 

No. 2,147. 

1. De RDS — CONPIDENTIAL ReI.ATIONS— BURDEN OF PrOOF. 

When a deeâ Is attacked on tlie ground of fraud in tlie grantee, by taWng 

advantage of confidentlal relations between hlmself and the grantor, and 

the answer admits such relations, the burden Is upon the grantee to show 

that the grantor was not influenced by thèse relations In making the deed. 

S. Samk— Plbading. 

When confldential relations between the parties to a conveyance are ad- 
mitted In a suit to set the same aside, the grantee cannot deny knowledge, 
Information, or belief as to whether the grantor ylelded to his solicita- 
tions or directions; nor is It enough to say that the grantor was in need 
of ready money, which the grantee advanced, and that the deed was ex- 
ecuted without fraud, duress, or undue influence. The answer must set 
forth facts going to show that the deed did not resuit from such confiden- 
tlal relations, and it should also appear that the grantor had independent 
advice. 

M. L. Pipes, for plaintiffs. 
W. L. Perry, for défendants. 

BELLINGEB, District Judge. The question for décision in this 
case arises upon the exceptions to the answer of Van B. De Lash- 
mutt and wife to the cross bill of Starr and wife. De Lashmutt 
and wife, from whom the German Savings & Loan Society ob- 
tained a mortgage to the premises in controversy, took their title 
from Bridget Lavin, the mother of the défendant William L. Starr, 
and from whom he claims. Starr and wife, in their complaint, 
undertake to impeach the conveyance of their ancestor to De Lash- 
mutt, by alleging that she was insane at the time of said con- 
veyance, and that said De Lashmutt, theretofore, and at that time, 
and thereafter, until the death of the said Bridget Lavin, was the 
agent and confldential adviser of said Bridget, and as such agent 
and' confldential adviser took advantage of her, and that her said 
deed was the resuit of the undue influence and fraud practiced up- 
on her by the said De Lashmutt. To this complaint De Lashmutt 
and wife, among other things, say: 

"That they do not know and cannot set forth, as to their belief or other- 
wise, whether or not, at the said time, or in doing the said aets arerred in 
said cross bill, the said Lavin had great, or any, confidence in this défend- 
ant Van B. De Lashmutt, or reposed confidence in him on aecount of the con- 
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fldentlal relations sald défendant snstalned to her, as arerred in sald cross 
bill, lu the management of her property or business affairs, or as to whetlier 
or not, at said tlme, or in so doing, she yielded to tlie persuasions or solicita- 
tions or directions so fraudulently, as alleged, made by said Van B. De Lasti- 
mutt, on account of or by reason of her sald alleged confidence In him or hia 
mdà alleged Influence over her." 

The answer also allèges as follows: 

"And In connection with the alleged fraudulent transactions of this défend- 
ant Van B. De Lashmutt, in the matter of the said deed, and his alleged fraud 
and undue influence upon said Lavin in the procurement of the exécution, ac- 
knowledgment, delirery, and recording thereof, and the absence of any con- 
sidération therefor, thèse défendants aUege the fact to be, and would show 
unto your honors as follows: That for some time prior to the date of the 
said deed this défendant Vaii B. De Lashmutt had been the agent of said 
Bridget Lavln in the matter of the care and management of her real prop- 
erty in the city of Portland, including the real property described in the crosa 
bill; that, In pursuance of said employment, said défendant had collected the 
rents and profits of said real property, and had Incurred dishursements on 
account of the same, and had from time to time advanced various sums of 
money to the said Bridget Lavin; that, at the date of the said deed, the state 
of the account between said défendant aod said Lavin was such that she was 
Indebted to sald défendant In the amount of flve thousand and eight hundred 
dollars ($5,800.00); that at the date of said deed said Bridget Lavin was in 
pressing need of ready money, and that to supply her necessities said défend- 
ant, on or about that date, advanced to said Lavln the sum of four thousand 
and two hundred dollars ($4,200.00), and at said date the said Lavin, in con- 
sidération of gaid advances, and the settlement of said balance due from her 
to this défendant, executed and dellvered to said défendant thé deed referred 
to In said cross bill; that at said date said Lavln was in full possession of 
her mental faculties, and fuUy understoqd the fact and efCeot of said settle- 
ment and of sald deed; that she freely and voluntarily executed, acknowl- 
edged, and dellvered the same; and that np fraud or duress or undue influ- 
ence was used by sald défendant to procure or induce her to do so." 

Starr Aies exceptions to thèse portions of the answer. The an- 
swer having admitted the confldential relations alleged between 
De Lashmutt and Bridget Lavin, any convenance from the latter 
to the former is presumptlvely invalid. The single circumstance 
of thèse relations is sufiScient to cast the burden upon De Lash- 
mutt of showing to the satisfaction of the court that Bridget Lavin 
was not influenced by thèse relations in making the deed to De Lash- 
mutt. It is not enough to state the conclusion that the transaction 
was fair and free from the fraud imputed to it. Facts and circum- 
stances must be stated which will relieve the transaction of any impu- 
tation growing out of the relations existing between the parties. 
The rule is weÙ stated in Tate v. Williamson, L. R. 1 Eq. 528, cited in 
a note to section 956, Pom. Eq. Jur., in thèse words: 

"I take It to be a well-established principle of this court that persons stand- 
ing in confldential relation towards others cannot entitle themselves to hold 
benefits whleh those others may hâve conferred upon them, unless they can 
show, to the satisfaction of the court, that the persons by whom the benefits 
hâve been conferred had compétent and Independent advice In conferrlng them." 

Mr. Pomeroy, in the section referred to, says that it is settled 
by an overwhelming weight of authority that the principle extends 
to every possible case in which a flduciary relation exista as a fact, 
in which there is confidence reposed on one side, and the resulting 
Buperiority and influence on the other. The relation and the duties 
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involved în it need not be légal ; it may be moral, social, domestic, 
or merely personal. 

In this case tbe confldential relations alleged in the complaint 
are admitted in the answer of De Lashmutt. He cannot say that 
he dbes not know, and cannot set forth as to his belief, whether 
Bridget Lavin, in executing ter deed to him, yielded to bis persua- 
sions or solicitations or directions, as alleged; nor can he say that 
he is without belief or information as to whether that deed was 
the resuit of her confidence in him or of his influence over her. 
He must know that this relation did not induce the deed, and, as 
already stated, he must set forth the facts and circumstances 
which go to show that such deed did not resuit from the conflden- 
tial relations existing between him and his grantor. It is not 
enough to say that she was in pressing need of ready money, and 
that she was in fuU possession of her mental faculties, and fully 
understood the f act and effect of said settlement and of said deed, 
and that she freely and voluntarily executed and acknowledged 
the same, and that there was no fraud, duress, or undue influence. 
She may bave been in the full possession of her mental faculties, 
and she may hâve fully understood the fact and effect of the alleged 
settlement and of the deed, and she may bave f reely and voluntarily 
executed the same, and yet her mind may bave been subordinated 
to the influence of her confldential agent, whose advice she had been 
accustomed to take, and whose judgment she had trusted, as is 
presumed from their long relations in business, and from her habit 
of allowing him the full conduct of her business and the manage- 
ment of her property. Such is the presumption from the relation 
existing, and this presumption must be overcome by showing that 
she acted independently of him, and of any advice or suggestion of 
his. In short, it should appear that she had independent advice in 
the transaction, which resulted in this conveyance. 

The exceptions to the answer are allowed. 



ROOKEFELLER t. MERRITT. 
(Circuit Court of Appeals, Eighth Circuit. November 9, 1896.) 

No. 707. 

Construction op Contbaots. 

In the construction of a contract the court may put itself in the place of 
the contracting parties, and then, in view of ail the facts and eircumstances 
surroundlng them at the tlme the instrument was executed, consider what they 
intended by the tenns of their contract. When the intention is manlfest after 
such considération, it will control in the interprétation of the instrument, re- 
gardless of careless récitals or inapt expressions. 

Same — Exchangb dp Stocks and Secdrities. , 

Parties to an agreement for the exchange of mlning and railway stocks and 
securities of various corporations for the bonds and stock of a new corporation 
agreed in the contract upon the values at whieh the exchanges should be made. 
Beld, this agreement did not constitute a contract that the stocks, bonds, and 
secnidties were of the actual marliet values specifled In the contract 
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3> Meastjeb of Damages— Brbach of Contbact. 

The true measure of the damages suffered by one who te fraudulently ta- 
duced to make a contract of sale, purchase, or exchange of property is the 
différence between the actual value of that which he parts with and the actual 
value of that which he recelves under the contract. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Greo. Weiwood Murray and Cushman K. Davis (John M. Shaw and 
Joseph B. Cotton with them on the brief), for plaintiff in error. 

A. A. Harris and J. L. Washbum (Henry E. Harris and 0. W. 
Baldwin with them on the brief), for défendant in error. 

Before OALDWELL, SANBOKN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, delivered the opinion of the court. 

This writ of error challenges a judgment of |940,000 against John 
D. Eockefeller, the plaintiff in error, for fraudaient misrepresenta- 
tions of the flnancial standing of two mining corporations, which in- 
duced Alfred Merritt, the défendant in error, to make and perform 
a contract to exchange certain stocks in several corporations for 
stock in a single corporation. The contract was made on August 28, 
1893. Tte parties to it were Alfred Merritt, 10 other gentlemen 
named Merritt, some of whom were his brothers, and Charles W. 
Wetmore, parties of the flrst part, John D. Eockefeller, party of the 
second part, and the Lake Superior Consolidated Iron Mines, a cor- 
poration, party of the third part. For the sake of brevity, Alfred 
Merritt, who was the plaintiff in the court below, will be called the 
"plaintiff"; John D. Eockefeller, the "défendant"; the Lake Superior 
Consolidated Iron Mines the "Consolidated Mines" ; the Penokee & 
Gogebic Consolidated Mines, a corporation, the "Penokee Corpora- 
tion"; and the Spanish- American Iron Company the "Spanish Com- 
pany." 

The plaintiff, Merritt, alleged in his complaint that he was the 
owner of certain shares of stock in certain mining corporations and 
in a railway corporation, which were of the reasonable and agreed 
value of $1,533,000; that the défendant, Eockefeller, was the owner 
of certain stocks, bonds, and notes of the Penokee Corporation and of 
the Spanish Company; that Eockefeller falsely and fraudulently rep- 
resented to him that thèse two corporations were solvent and pros- 
pérons, and owed little above their funded indebtedness, and thereby 
induced him to enter into the contract of August 28, 1893, to the 
effect that he would convey his stocks, for certain priées specified in 
the contract, tp the Consolidated Mines, a new corporation, and take 
in payment therefor stock in that corporation at 50 per cent, of its 
par value, and that this new corporation would take the stocks, 
bonds, and notes of the Penokee Corporation and of the Spanish 
Company and certain other securities held by Eockefeller at the 
priées named in the contract, and pay him for them with its bonds 
at 90 per cent, of their par value, secured by a mortgage on ail its 
property. He alleged that this agreement was performed, and that 
he received 30,660 shares of the stock of the Consolidated Mines, 
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of the par value of $3,066,000, in exchange for his stocks, which were 
of the reasonable and agreed value of |l,533j000,' but that thèse 
shares of stock in the Consolidated Mines were not worth more than 
10 per cent, of their par value, or more than |306,600; and that in 
this way he was damaged by the fraudulent représentations of the 
plaintiff in error in the sum of |1,226,000. The défendant answered 
this complaint. He denied that he made any of the alleged repré- 
sentations; denied thpt the plaintiff was induced to make the con- 
tract by any such représentations; denied that he, the défendant, 
ever agreed that the stocks of the plaintiff were of any stated or par- 
ticular market value whatever; and denied any knowledge or infor- 
mation as to the value of his stocks in his original corporations, or as 
to the value of his stock in the new corporation. He alleged that 
about four months after the contract of August 28, 1893, was made, 
he first learned that the Penokee Corporation and the Spanish Com- 
pany were flnancially embarrassed, and that he thereupon returned to 
the Consolidated Mines its bonds to the amount of $2,799,000, and 
took in exchange for a portion of thèse bonds, which amounted to 
more than |2,000,000 at their par value, the stock of the Consolidat- 
ed Mines at its par value, which was then worth but 10 per cent, of 
that value. 

It is assigned as error that the court below refused to permit the 
défendant to prove that the stocks which the plaintiff exchanged for 
the stock of the Consolidated Mines were in fact of no greater value 
than the latter, refused to permit him to show their actual value at 
ail, and charged the jury that the measure of plaintiff 's damages was 
the différence between the values at which the plaintifl's stocks were 
estimated >n the contract of exchange of August 38, 1893, and the 
actual market value of the stock of the Consolidated Mines which he 
received in exchange for them. A brief référence to the facts pre- 
sented at the trial below which were material to this question of 
damages is requisite to a fuU appréciation of the character and effect 
of thèse ruhngs. Prior to August 28, 1893, the Merritts owned stocks 
in several mining corporations, which either had title to or leasehold 
interests in actual or prospective mines on the Missabe Eange in 
Minnesota, and they also owned stock in a rail way corporation, 
which had a railroad f rom Duluth, Minn., to that range. The défend- 
ant had some shares of stock and some trust notes of the Penokee 
Corporation, some shares of stock and some bonds of the Spanish 
Company, and some shares of stock and some bonds of certain other 
corporations whose names are not material hère. For about two 
months the Merritts and the défendant had been negotiating and 
contracting with a view to perfect and carry ont a plan by means of 
which the Merritts might vest the title to ail their stocks in their 
varions mining corporations and their stock in the railway company 
in a single corporation, to be controlled by themselves, might hâve 
that corporation give each of the Merritts a just amount of its 
stock at 50 per cent, of its par value in exchange for his stocks in 
thèse original corporations, and might hâve the new corporation take 
the stocks and bonds of the défendant, and give him its bonds in ex- 
change for them at 90 per cent, of their par value, secured by a mort- 
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gage apon ail its property. The Consolidated Mines was the new 
corporation which was formed to take thèse various securities. The 
interests of the individuals who composed the Merritts in the stocks 
which they proposed to convey to this corporation were various. 
Some of them owned stocks in some and none in others of their cor- 
porations, which were to be controlled by the Consolidated Mines. 
Some owned large shares of the stocks of one or two of the corpora- 
tions, and small shares or none in the others. Some of the stocks 
were very valuable, and some of them were of little value. As they 
proposed to convey ail thèse stocks to the new corporation in ex- 
change for its stock, it became necessary for them to iîx the relative 
values of the stocks in their corporations in order to détermine the 
relative amount of the stock in the new corporation which each of 
them shonld receive. Since the amount of this stock which each of 
the Merritts would receive depended upon the relative value of the 
stock which he held in the original corporations to the value of that 
held by ail the Merritts, he was deeply interested in the décision of 
this question. But, as Kockefeller was to hâve a mortgage on ail 
the property of the new corporation for the price of his securities, it 
was not so important to him what relative or estimated values were 
placed upon the securities which the Merritts were to put under his 
mortgage. When the question of the values of the stocks held by 
the Merritts arose, the défendant informed them that he would leave 
the détermination of that matter to them, and directed them to put 
their own cash valuation on their property and on certain property 
upon the Missabe Range that was to go into the consolidation upon 
which he held options to purchase from the Merritts. Thereupon 
they made estimâtes of the values of their various stocksj and wrote 
a letter to the agent of the défendant in which they set them forth. 
The values flxed by this letter were taken as the basis of the issue of 
the stock of the new corporation to the individual members of the 
Merritts, and were carried forward into the contract of August 28, 
1893, wîth the approval of the défendant, and without change, except 
that the relative value of the stock of one of their corporations, for 
the purcbase of which the défendant had a prior contract or option, 
was raised f200,000. The contract provided that the Consolidated 
Mines should acquire the mining stocks of the Merritts at the rates 
named in the letter and recited in the contract, that it should pay for 
them with two dollars of its own stock for one dollar of thèse values, 
that it should acquire the securities of the défendant at the priées 
which were specified in the contract and which in the main he had 
flxed, and that it should pay him for them with its mortgage bonds at 
90 per cent, of their par value. The flrst article reads: 

"Messi'S. Merrltt & Wetmorè and the Consolidated Mines eovenant and agrée that 
the Consolidated Mines will forthwith acquire the following pamed interest In the 
foUowing rnentioned propertles, hereinafter set forth, to wit: Sixty-one (61) per 
cent, of the capital stoclj of the Mountain Iron Company, at the rate of three million 
five hundred thousand dollars for the entire property," 

— ^And then follows in the same article the description of the other 
stocks to be acquired from the Merritts, with the exception of the 
stock of the railway company, and the rates at which they were to be 
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taken in exchange for the stock of the new corporation. The third 
article, without an exception which it contains, which is not material 
to the question of damages, reads : 

"The Consolidated Mines will pay for the properties above mentioned in its capital 
stock at the rate of fifty per cent, of the par value thereof ; that is to say, two dollars 
of such capital stock for every dollar of cash valuation as stated above." 

The only valuation stated above consisted of the rates at which 
the stocks of the Merritts were to he taken by the Consolidated 
Mines, to which référence bas been made. The allégation of the 
plaintifl that he was induced to make this contract by the false and 
fraudulent représentations of the défendant as to the flnancial 
standing of the Penokee Corporation and the Spanish Company, 
and that the securities of those companies were in fact worthless, 
was supported by some évidence, and for the purposes of this discus- 
sion will be taken as established. The contract was performed. 
Bonds of the Consolidated Mines to the amount of |1,699,851, pay- 
able in 10 years, with 6 per cent, interest, were issued to the défend- 
ant for his stocks, trust notes, and bonds of the Penokee Corporation 
and the Spanish Company, and for $2,599,149 for his other securities, 
about which no complaint is made; so that the mortgage indebted- 
ness of the Consolidated Mines became $4,299,000. Thèse bonds 
were secured by a first mortgage on ail the property of the new cor- 
poration. In January, 1894, the Penokee Corporation and the Span- 
ish Company were flnancially embarrassed, and on January 18, 1894, 
the défendant surrendered to the Consolidated Mines its first mort- 
gage bonds of the par value of $2,146,505.34, and took in exchange 
for thèse bonds and their accrued interest stock of the corporation 
at its par value, although it was then worth but 10 per cent, of that 
value. Bonds to the amount of |1,699,851 of those so surrendered 
had been issued on account of the securities of the Penokee Cor- 
poration and the Spanish Company, and the balance on account of the 
securities about which no complaint is made. At the same time the 
défendant took back from the Consolidated Mines 640 shares of the 
West Superior Iron & Steel Company, which he had sold to that 
corporation under the contract of August 28, 1893, and surrendered 
to it its first mortgage bonds of the par value of about |652,800, 
which he had taken therefor. In this way the mortgage indebted- 
ness of the Consolidated Mines was reduced in January, 1894, from 
about $4j299,000 to about |1,500,000. In February, 1894, the Mer- 
ritts sold a large portion or ail their stock in the Consolidated Mines 
to the défendant at its market value, which was then 10 per cent, 
of its par value. During ail this time, until the sale of this stock 
in February, 1894, the plaintiflE had continued to own the stock in 
the Consolidated Mines which he obtained under the contract of 
August 28, 1893, the président of that corporation and a majority 
of its directors had been members of the Merritts, and they had 
held a majority of its stock. Its board of directors had in January, 
1894, unanimously adopted the resolutions which authorized the 
issue of the stock of the corporation, and its exchange at par for 
the bonds and accrued interest which the défendant had received 
for the securities of the Penokee Corporation and the Spanish Oom- 
v.76F.no.7— 58 
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pany, and wMch authorized the Réduction of its mortgage indebted- 
ness by tMs and other exchanges of securities f rom |4,299,000 to $1,- 
500,000. During ail this time, as far as the record discloses, the 
market value of the stock of the Consolidated Mines was 10 per cent, 
of its par value. The Consolidated Mines issued its stock under 
the contract of August 28, 1893, to the amount of |21,000,000, and 
the property it received for this stock, reckoned at the rates spec- 
ified in the contract, was worth 50 per cent, of that amount, or 
110,500,000. Upon this record the plaintifiE was induced by the 
false représentations of the défendant to take stock in the new cor- 
poration to the amount of f 2,967,632, and to part with stocks in his 
original corporations which, at the rates specifled in the contract, 
were worth 50 per cent, of the amount of this new stock, or |1,483,- 
816. The stock he received in the Consolidated Mines was actually 
worth but 10 per cent, of its par value or |296,763.20. The défend- 
ant offered and was refused permission to prove that the actual 
value of the stocks which the plaintifl gave for his stock in the 
Consolidated Mines was no greater than the value of the stock he 
received, namely, |296,763.20. For the purposes of this discussion, 
the statement contained in this ofler must now be deemed to be the 
fact. Scotland Co. V. Hill, 112 U. S. 183, 186, 5 Sup. et. 93. Un- 
der this State of facts, the effect of the rulings of the court below 
upon the question of damages was that, if the jury found the deceit 
to be proved, as they did, the plaintiff was entitled to recover the 
différence between the value of his original stocks at the rates spec- 
ifled in the contract, |1,483,816, and the actual value of the stock 
of the Consolidated Mines which he received, $296,763.20, or $1,- 
186,042.80, notwithstanding the fact that the actual market value 
of the plaintifE's original stocks was never more than the actual 
value of the stock in the new corporation which he received for them. 
Their effect was to permit the plaintiff to recover of the défendant 
as damages, if the jury saw fit to allow as much, four times the 
actual market value of ail the property he had parted with, because, 
in an agreement for the exchange of stocks, the parties had stated its 
value for the purposes of the exchange, at five times its actual value. 
Can thèse rulings be sustained? 

The true measure of the damages suffered by one who is fraudu- 
lently induced to make a contract of sale, purchase, or exchange of 
property is the différence between the actual value of that which he 
parts with and the actual value of that which he receives under the 
contract. It is the loss which he has sustained, and not the profits 
which he might hâve made by the transaction. It excludes ail spéc- 
ulation, and is limitéd to compensation. Smith v. Bolles, 132 U. S. 
125, 10 Sup. et. 39; Busterud v. Farrington, 36 Minn. 320, 31 N. 
W. 360; Reynolds v. Franklin, 44 Minn. 30, 32, 46 N. W. 139; Stick- 
ney v. Jordan, 47 Minn. 262, 49 N. W. 980; Fixen v. Blake, 47 Minn. 
540, 542, 50 N. W. 612; Wallace v. Hallowell, 56 Minn. 501, 58 N. 
W. 292; Woolenslagle v. Bunals, 76 Mich. 545, 43 N. W. 454; Mc- 
Aleer v. Horsey, 35 Md. 439; Buschman v. Codd, 52 Md. 202, 209; 
High V. Berret (Pa. Sup.) 23 Atl. 1004. Thèse propositions are un- 
Questioned, and counsel for the plaintifE insist that they were prop- 
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erly applied to measure the damages in this case. They maintain 
that the plaintifE and the défendant agreed by the contract of Au- 
gust 28, 1893, that the actual value of the plaintiff's original stocks 
was an amount of money which was equal to 50 par cent, of the 
par value of the new stock which he received, or to |1,483,816, and 
that the défendant is thereby estopped from proving any other value 
for them in this action. But there can be no binding contract be- 
tween parties unless their minds meet and assent to the tenus of 
the agreement. Did the minds of the parties to the contract of 
August 28, 1893, ever meet or assent to the proposition that the 
property described therein was of the actual market value there 
specified on a sale of it for cash, or that any of them would pay for 
any of it at the rates there named in money or its équivalent, either 
ûnder the contract or otherwise? One of the most satisfactory tests 
to ascertain the true meaning of a contract is made by putting our- 
selves in the place of the contracting parties when it was made, and 
then considering, in view of ail the facts and circumstances sur- 
rounding them at the time of its exécution, what the parties intended 
by the terms of their agreement. When their intention is thus made 
clear it must prevail in the interprétation of the instrument regard- 
less of inapt expressions or careless récitals. Accumulator Go. v. 
Dubuque St. Ry. Co., 27 TJ. S. App. 364, 372, 12 C. 0. A. 37, 41, 42, 
and 64 Fed. 70, 74. Let us apply this test to this contract. It is true 
that in the antécédent negotiations, in the letter by which the Mer- 
ritts estimated the value of their property, and in the contract itself 
the parties sometimes referred to the values which they fixed as 
cash valuations, and as the amounts at which they would be willing 
to buy or sell the property; but it is also true that the letter by 
which the values of the original stocks of the Merritts were fixed 
déclares in express terms that the signers hâve "tried to place a 
relative value on each of the mines," that the values there stated 
are their "estimate of what the difEerent properties ought to bring 
in the consolidation," and that the contract itself is not in terms that 
thèse properties were worth the amounts there stated, but that the 
Consolidated Mines would acquire the stocks described at the rate 
of the values there recited, and pay for them in its own stocks at 50 
per cent, of their par value. None of the parties to the contract were 
buying or selling or contemplating the purchase or sale of any of 
thèse securities for cash or its équivalent. The défendant was not 
buying or intending to buy any of the stocks or property of the Mer- 
ritts. They were not selling or intending to sell their stocks under 
this agreement. They were simply exchanging the stocks which 
they owned in several corporations for stock in a single corporation, 
which they intended to control, and which was to own the same prop- 
erty that they then held and more. The défendant was not selling 
and the Merritts were not buying his securities for cash, but he was 
simply exchanging them for mortgage bonds of the new corpora- 
tion, which the Merritts M'ere to control, payable in 10 years from 
their date, with interest at 6 per cent, per annum. Hère, then, were 
the promoters of a new mining corporation, fixing values at which 
one set of parties would exchange their individual stocks in several 
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corporations for |21,000,000 of stock in the new corporation, and 
the values at which their new corporation would exchange its 10- 
year bonds to the amount of 14,299,000 for the securities of another 
party. Undoubtedly, they might hâve found and agreed what the 
market vaines of ail thèse sécurités were on a sale for cash, and they 
might hâve contracted that thèse securities should be deemed of the 
values which they stipulated in ail cpntroversies that should subse- 
quently arise under the agreement. But casual expressions and 
loose récitals cannot be permitted to establish such a contract. Noth- 
ing short of a plain stipulation to that effect ought to be permitted 
to prove it, in view of the fact that the détermination of actual values 
was hot necessary to the completion of the pending negotiations. 
There is no such express stipulation in the contract. The finding 
of the actual market value of thèse securities was not the object 
which the parties sought tO accomplish by, or the intention with 
which they fixed the values specifled in, the contract. They did not 
intend or attempt to flx the values of the securities of the Merritts 
in cash, but their values in the stock of the Consolidated Mines at 
50 per cent, of its par value. They did not intend or attempt to flx 
the values of the securities of the défendant in money, but their 
value in 10-year bonds of the Consolidated Mines at 90 per cent. 
of their face. In view of the situation of the parties to this contract 
when it was made, their sùrrounding circumstances, the object which 
they were seeking to attain, and the terms of the letter and of the 
agreement, it is plain to us that this was the extent of their contract 
as to the values of the stocks which they described in it. The évi- 
dence convinces us that their minds never considered or met upon 
the question of the actu?il market value of any of thèse securities, 
and that they never intended to, and never did, make any binding 
agreement upon that subject. The défendant, therefore, did not 
contract that the market value of the plaintifE's stocks was $1,4:83,816 
in cash, or in anything but the stock of the Consolidated Mines at 
50 per cent, of its par value. 

Was he estopped from proving its actual market value? He was 
not estopped by any agreement as to that value, because, as we hâve 
seen, he had made no such agreement. An estoppel in pais arises 
when one who is ignorant of the material facts which condition a 
subject is intentionally or recklessly induced by the false représen- 
tations or action of another to change his relation to it, so that he 
will be injured if he who made the false représentations is permitted 
to prove the truth. If a vendor represents to a purchaser that a tract 
of land contains 10 acres more than it actually measures, and there- 
by induces him to buy and pay for it at the rate of $30 per acre, 
he is estopped from showing that the land was of less value, because 
the purchaser has actually paid and lost $30 per acre upon the 10 
acres that did not exist. If the plaintifE had induced the défendant to 
purchase some of his property for cash by false représentations, 
he would hâve been estopped from denying that such property was 
worth what the défendant had actually paid for it, because that 
would hâve been his actual loss. But there is nothing of this kind in 
the case in hand. The plaintiff was not ignorant of the actual value 
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of his own stocks. He was not misled or induced to make the con- 
tract by any misrepresentations of the défendant on that subject. 
The défendant made no représentations as to the values of the plain- 
tiff s original stocks, and he and his associâtes flxed their own esti- 
mâtes of thèse values, and they were embodied in the contract. 
The évidence relative to thèse values présents none of the essential 
éléments of an estoppel in pais. 

The difflculty with the rule applied by the court to measure the 
damages in this case seems to be its failure to note the différence be- 
tween the actual value of the nlaintiff's stocks and the value at which 
they were estimated in the contract for the exchange of securities. 
In a simple transaction this différence seems clear and radical. If 
A., by the false représentation of good title to a lot that is actually 
worth $1,000, induces B. to give him a lot of the same value in ex- 
change, B.'s damages must be the actual value of the lot which he 
conveys. If in their contract of exchange of the lots and in their 
deeds they estimate and recite the value of each lot at flve times 
its actual value, that fact cannot multiply or increase the damages 
of B. He loses no more than the |1,000, the actual value of the lot 
he parts with. As long as he accepts A.'s lot in payment for his, 
he may be permitted to maintain that his lot paid the debt of |5,000 
which he incurred to A. for the latter's lot, because that was the 
contract. But the moment he brings his suit for damages, and there- 
by undertakes to collect the value of his lot, or any part of it in 
money, instead of in land, he is limited to its actual market value 
and to his actual loss. The extent of the défendants agreement as 
to the value of the plaintifl's stocks was that they were worth |1,- 
483,816 in the stocks of the Consolidated Mines at 50 per cent, of 
their par value, in considération that the plaintiff agreed that the 
defendant's securities were worth |4,299,000 in flrst mortgage bonds 
of that corporation at certain percentages of their par value. As 
long as the plaintiff was content to pay the défendant for his secu- 
rities in thèse bonds, and to accept the stocks of the new corpora- 
tion for his original stocks, thèse estimated values stood. But when, 
in this suit for damages, he undertakes to couvert a part of the pay- 
ment for his original stocks from stock of the Consolidated Mines 
into money, he must be limited in his recovery to the actual market 
value of his original stocks in cash, and thus to the actual loss he 
has sustained. In an action for damages for material misrepresen- 
tations which induce an exchange of property, the différence be- 
tween the actual market value of the property which is parted with 
and the actual market value of that which is received under the con- 
tract, and not the différence between the price of the property part- 
ed with flxed in the agreement of exchange and the actual value of 
that received, is the true measure of the damages. Reynolds v. 
Franklin, 44 Minn. 30, 32, 46 N. W. 139; Fixen v. Blake, 47 Minn. 
540, 542, 50 N. W. 612; High v. Berret (Pa. Sup.) 23 Atl. 1004. The 
disregard of this rule resulted in a recovery which violated the fun- 
damental principles by which damages are measured in actions of 
this character. One of thèse is that such damages must be raerely 
compensatory, and must not be spéculative. The défendant was 
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bound to make good to the plaintiff the actual loss which the latter 
had sustained by reason of bis misrepresentations, but be was not 
required to pay him bis estimated or expected priées for bis stocks, 
if tbese priées were bigher tban tbe actual value of bis property. 
Tbe injury was tbat tbe Consolidated Mines was caused to issue its 
first mortgage bonds for |1,619,851 for wortbless property, and tbere- 
by tbe value of tbe stock of tbe plaintiff in tbis corporation was de- 
preciated in value, and in tbis way be was damaged. Obviously, tbe 
Consolidated Mines must bave been damaged before tbe plaintiff 
could suffer from tbis cause, and be could suïïer no greater damage 
tban such a part of tbat wbicb tbe corporation suffered as bis stock 
was of the entire amount of the stock issued by tbat corporation. 
Suppose tbat tbe défendants securities in tbe Penokee Corporation 
and the Spanish Company were worthless, and tbat tbe Consolidated 
Mines issued its bonds for tbem to tbe amount of $1,619,851, wbat 
loss did it sustain? Wbat would fuUy compensate it for tbis loss? 
If tbe corporation bad actually paid $1,619,851 for tbese wortbless 
securities, it is clear tbat tbe repayment of tbat amount would corn- 
pletely compensate it for its loss. It could not suffer any greater 
loss by promising to pay tbis amount and never paying it. The 
plaintiff had less tban one-seventh of its stock, and bis share of full 
compensation for tbis injury could not possibly bave been more tban 
one-seventb of $1,619,851 and interest, or $231,407.28 and interest. 
But be recovered a verdict for $940,000, and tbis recovery imports 
a damage to tbe corporation of at least $6,580,000 for issuing bonds 
for $1,619,851. In our opinion, thèse damages far exceeded tbe just 
measure of full compensation for tbis injury. Tbey could not bave 
been limited to tbe actual loss, but must bave consisted in large part 
of the différence between the sanguine estimâtes of tbe values of min- 
ing and railway stock made by tbeir owners for tbe purposes of ex- 
change and the actual values of tbose stocks. Tbey must hâve been 
composed more largely of brigbt anticipations of priées wbicb the 
owners of the stocks hoped to realize from tbem tban of tbe différ- 
ence between the actual values of the stocks which were exchanged. 
In otber words, tbey were spéculative rather tban compensatory dam- 
ages. 

Anotber universal rule for the ascertainment of damages in cases 
of tbis character is tbat tbey must be tbe natural and proximate con- 
séquence of tbe injury. Tbey may not be so remote tbat the wrong- 
doer might not hâve reasonably expected tbem under tbe circum- 
stances of tbe particular case. Jex v. Straus, 122 N. Y. 293, 301, 
25 N. E. 478; 1 Suth. Dam. 21; 1 Sedg. Dam. (8th Ed.) § 142; 2 
Greenl. Ev. § 256; 1 Add. Torts, 6; Ryan v. Railroad Co., 35 N. 
Y. 210; Knigbt v. Wilcox, 14 .N. Y. 413, 416; Hutcbins v. Hutchins, 
7 Hill, 104; Lynch v. Knigbt, 9 H. L. Cas. 577. Wbo could bave 
reasonably expected tbat the f raudulent increase of the mortgage in- 
debtedness of a corporation tbat bad issued stock to tbe amount of 
$21,000,000 from $2,579,149 to $4,299,000 would injure the corpora- 
tion and depreciate the value of its stock |G,580,000, or more tban 
four times the increase of its mortgage debt? Wbo could bave antic- 
ipated such an amount of damages as the natural or probable resuit 
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of an injury that would hâve been fully compensated by the payment 
of less than oné-fourth of that amount to the corporation? Thèse 
questions seem to us to be susceptible of but one answer. We are 
convinced that damages se enormous could not hâve been reasonably 
expected to follow from, and could not hâve been the natural or 
probable conséquence of, so relatively small an increase of the mort- 
gage debt of so gigantic a corporation. This view is confirmed by 
the fact that the réduction of the mortgage debt of this corporation 
more than |2,000,000 by an exchange of its first mortgage bonds and 
accrued interest for its stock at par in January, 1894, did not ap- 
preciate or change the market value of this stock by as much as 1 
per cent, of its par value. 

The errors in the rulings of the court below relative to the measure 
of the plaintiff's damages, vs'hich we hâve been considering, are fatal 
to this judgment, and necessitate a retrial of the case. There are 
many other assignments of error, and they présent many interesting 
questions, but their considération and décision would not change the 
conclusion at which we hâve arrived. The judgment below must be 
reversed, with costs, and the case must be remanded to the court be- 
low, with directions to grant a new trial ; and it is so ordered. 



MILES V. ROBBRTS et al. 
(Circuit Court, S. D. New York. July 20, 1896.) 

1. CoBPORATE Bonds— Tkustee's Warkanty. 

Plaintlfï purchased certain railroad bonds, which were Indorsed by the 
trustée with a certiftcate that they were secured by a deed of trust or mort- 
gage to him. No such mortgage was ever recorded. The trustée, who 
was also président of the railroad Company, subsequently executed another 
mortgage of the same property, and received a considérable portion of the 
avails thereof. The property was ail taken by foreclosure of the latter 
mortgage. Held, that the trustee's certificate amounted to a warranty, 
and that plaintiff could recover, out of the avails of the security which had 
reached the trustée, as much as hls share in the security, if it had ex- 
Isted according to the certificate, would hâve amounted to. 

2. Same— Limitation of Actions. 

The statute of limitations does not begin to run against an action to en- 
force this liability until the bonds become due. 

This was an action by Frederick Miles against Susan L. Roberts 
and others, executors of Marshall O. Roberts, to recover apon the 
testator's warranty of certain corporate bonds. 

Treadwell Cleveland, for plaintiff. 
Almon Goodwin, for défendants. 

WHEELER, District Judge. According to the agreed state- 
ment, upon which this case has been heard, the plaintiff took from 
Marshall 0. Roberts ten |1,000 bonds of the Plorida Railroad Com- 
pany, dated November 10, 1868, and due March 1, 1887, each of 
which recited: 

"This bond is one of a séries amountlng In the aggregate to one million and 
two hundred thousand dollars, and consiBting of twelve hundred bonds, num- 
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bered from ome to twelve hundred, Inclusdvely, each of whieh Is for one thou- 
eand dollars, and ail of whlch are of llke ténor and date, and the payment of 
whlch is secured by a deed ôf trust or mortgage, bearing date the tenth day of 
November, 1868, duly executed and delivered by the Florlda Railroad Com- 
pany to Marshall O. Roberts, trustée, and conveying the railroad of the said 
Company, from Fernandina to Cedar Keys, in the state of Florida, of atwut 
one hundred and flfty-four miles In length, and the equipments, appurtenances, 
franchises, and thlngs therein described. 

"This bond shall not become obligatory until it shall hâve been authenticated 
by a certiflcate indorsed hereon and duly signed by the trustée." 

And upon each of wMch was indorsed this: 
"Trustee's Certificate. 

"I hereby certify that the withln bond is one of a séries of flrst mortgage 
twnds, amounting to ifl, 200,000, secured by the deed of trust or mortgage with- 
in mentioned, executed and delivered by the Florida Railroad Company to 
Marshall O. Roberts, trustée. M. O. Roberts, Trustée." 

For them, relying upon this certificate, he paid $7,500. No such 
mortgage was recorded. Another mortgage was made and exe- 
cuted by Roberts, then président of the company, covering the 
same property, of the avails of which over $100,000 came to Rob- 
erts, and over $30,000 of which remain with the défendants, his 
executors, and u^jon which the property was ail taken by foreclo- 
sure. The plaintifif's share in the security, if it had existed ac- 
cording to the certiflcate, would hâve been worth $7,200. This 
bill was brought, July 30, 1890, to reach so much of the avails of 
the security that came to Roberts as would hâve gone to the 
plaintiff upon the security which he supposed he had. 

By common principles, whatever a warranter, by deed of realty, 
or by sale implying title of personalty, acquires of the property, 
follows the warranty, and belongs to the warrantée. The security 
by mortgage of the railroad was assumed to belong to thèse bonds, 
and Roberts, by his certiflcate, in effect warranted that it did, 
to the purchasers. He could not, in equity at least, so assure the 
security to the purchasers of the bonds, and himself hold it away 
from them. His assurance was as trustée; but that does not seem 
to lessen its effect, which was that he held the security, as such 
trustée, for the purchasers. He could not afterwards justly be 
heard to say, against thé purchasers, that he did not so hâve the 
security for them, especially when he did actually hâve it to a 
greater extent than that in question, although in another capacity. 
As to him, the plaintiff's rîght to the security would be paramount, 
to the extent of the assumption in the certiflcate. This was that 
he held the security for the satisfaction of the plaintiff's bonds, 
with those of the others, when due. 

Lapse of time is very much relied upon against the enforcement 
of this liability now ; and, if the action was at law for the misrep- 
resentation, this reliance would, upon proper plea, seem to be well 
founded. But Roberts' assumption was that he held the security 
as trustée for the payment of the bond when due; and the plain- 
tiff's right to the security in his hands, or those of his personal 
représentatives, is co-extensive with that assumption. The plain- 
tiff could wait, without losing time, until his bonds were due and 
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remainlng anpaid, before calling for the security; and long with- 
in the statute of limitations, from that time, this suit was brought. 
If the security had existed as was represented, a foreclosure could 
well haye been brought by the trustée when this suit was brought. 
This suit is brought as for the avails of the same thing received 
otherwise, and would seem to be brought in good time. Decree 
for plaintiff for $7,200, 
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fClrcuit Court of Appeals, Ninth Circuit October 6, 1898.) 

No. 293. 

L JnETSDicTioN OP Fedbrai, ConBTs— Fédéral Eecbivbrs. 

Where the subject-matter of an action involves the acts and rights of a 
receiver appolnted by a fédéral court, it constltutes a case arising under the 
laws of the United States, and is therefore witliin the jurisdiction of a fédéral 
court. 

S. CONSTITUTIONAL LaW — CiTT OeDINANCES — CiTT DEBTS. 

A City, by ordinance, conferred upon a vpater company a franchise for 30 
years, and agreed to pay a rental of $7.50 per month for each of 25 hydrants 
to be put in by the company, which rental was to be paid for so many of 
said hydrants "as were in good order during the preceding month." At the 
time the ordinance was passed, the city was indebted beyond its constitu- 
tional limit. Held, tliat the contraet did not, in and of itself, creata an in- 
debtedness in contravention of the state constitution, but created a condition 
upon which a debt might arise; and the debt, having arisen when the city 
was taxed beyond the limit, was invalid. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

This was an action brought by Chester H. Keihl, as receiver of 
the South Bend Water Company, against the city of South Bend, 
to recover money alleged to be due said company as rentals for 
the use of hydrants. The case is brought hère by writ of error. 

The défendant in error is a municipal corporation created and organized under 
the laws of the state of Washington, with the power, among other powers, of 
contracting for the supply of water to the city of South Bend and its inhabitants 
for protection against tire and for other purposes. The South Bend Water Com- 
pany is a domestie coiporation organized under the laws of the same state, and 
by the terms of its articles of incorporation was vested with the powers and 
privilèges of constructing and operating a System of waterworlts for the supply- 
ing of water to the city and its inhabitants for the extinguishment of Ares and 
for domestie purposes. The city, on August 31, 1891, by an ordinance numt)ered 
100, conferred on the water company a franchise for the term of 30 years, to 
build and operate waterworks for the purposes stated. on certain terras and con- 
ditions, and thereby agreed to pay to the company a rental of Ç7.50 per month 
dvu-ing the life of the franchise for each of 50 hydrants to be put in by the com- 
pany, which rental was to be paid each month for the number of hydrants in 
good order during the preceding month, by the proceeds of a sufiicient tax to l» 
levied and coUected annually on ail property in the city; such proceeds to be 
kept in a separate fund called the "Water Fund." The franchise and agree- 
ment were accepted by the company September 30, 1891. Litigation between 
the company and city ensued in respect to the timely and sutBcient construction 
of the works and compliance on the part of the company with the terms of the 
franchise. The Utigation was compromised by a paroi agreement to the efCect 
that a new ordinance, limiting the number of hydrants to 25, and such others as 
the city should ehoose to order at the same rental and for the same term, should 
be jiassed as a substitute for ordinance numbered 100. Such ordinance, known 
as "Ordinance No. 118," was accordingly adopted on Aprll 3, 1893, and the litlga- 
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non between the parties was, In cMnslderation thereof, dismlssed. The new 
ordinanee oontalned a repeal of ail prior ordinances on the subject, but was 
understood by ail parties coneemed to be a substltute for ordinanee numbered 
100, and Was In ail material respects identical therewlth, except as to the num- 
ber of hydrants, and except In the provision for paying rental, in which latter 
respect it was provlded by Ordinanee No. 118 that "said rental shall be paid 
by warrants drawn on the gênerai fund of said city, and a sufflcient tax shall 
be levled and collected annmlly upon ail taxable property In said city to meet 
the payments for hydrants rented as herein provided, which tas shall be irre- 
pealable during the continuance of the franchise herein granted." Ordinanee No. 
118 was accepted by the water company in due time, and Its works constructed, 
and put In opération, and were kept in opération by the company until on and 
after November 1, 1894. It erected 24 hydrants, as required by Ordinanee No. 
118, and by Itself and the reeeiver of the company, as hereinafter stated, kept 
them in good order, and suppUed water through them to the city from July 7, 
1893, to November 1, 1894, the agreed rental for which period was $2,829.40. 
The water company having mortgaged Its plant to one Horace PhiUips, a suit 
In equity was cpmmenced on May 23, 1894, in the United States circuit court for 
the district of Washington, Western division, by Phillips, as complalnant, against 
the water company, as défendant, for the foreclosure of the mortgages, in which 
suit the court appointed the plalntiff In the présent suit reeeiver of ail the prop- 
erty of the company, with the usual powers and rlghts of receivers, and, among 
others, wIth the right of continuing the business of the company, and of sup- 
plying water to the city and to ail of Its customers, and to collect ail sums due 
or to become due for water so fumlshed. The reeeiver so appointed duly quali- 
fled, and took possession of the property. On November 5, 1894, the court in 
which the foreclosure suit was pendlng direeted the reeeiver so appointed to bring 
an action In the same court agatast the dty of South Bend to collect ail sums 
of money due from the city for the supply of water to It by the reeeiver or by 
the company prlor to the recelvership, pursuant to which order the présent suit 
was brought. Warrants drawn in the usual form on the gênerai fund of the 
dty were accepted by the company and the reeeiver for the water rentals for 
the months antedatlng April, 1^4; and the conclusion of the court below that 
for this reason the plaintiff below was not entltled to recover for those months 
Is not now questloned by the plalntiff in error, although they were also sued for. 
No warrants, however, from April 1, 1894, to November 1, 1894, were issued. 
For those months the rentals amount to $1,260, and are hère contended for by 
the plalntiff In error. 

The Iflst regular aasessment of the property of the city for clty purposes prier 
to the passage of ordinanee numbered 100 was made May 29, 1891, and the 
a^regate of the assessment was $2,868,825. At that time there was no out- 
standing Indebtedness of the city. In June, 1891, under a provision of the con- 
stitution of the State allowing municipal Indebtedness to be incurred by popular 
vote to the amount of 5 per cent, of the assessed valuation of the property within 
the clty for gênerai city purposes, a bonded indebtedness of the city to the extent 
of $60,000 was duly voted, and bonds therefor issued. The next regular assess- 
ment for clty purposes was made June 2, 1892, and aggregated $1,908,478. The 
then gênerai city debt, over tmd above the bonded Indebtedness of $60,000, less 
cash in the clty treasury, was $10,035.73. The next regular assessment for 
city purposes was made October 16, 1893, and aggregated $520,138. The then 
gênerai clty debt, over and above the bonded indebtedness of $60,000, less cash 
In the treasury, was $21,536.61. The amount of the indebtedness of the city 
over and above the bonded indebteaness of $60,000, tes cash in the treasury, 
on the first day of each month from April 1, 1894, to November 1, 1894, both 
inclusive, being the period for which the water rentals in suit are claimed, was 
as foUows: 

April 1, 1894, net debt, less cash $27,956 35 

May 1, 1894, " " •' " 26,481 91 

.Tune 1, 1894, " " " " 26,097 12 

July 1, 1894, " " " " ;i(i,051 54 

Aug. 1, 1894, " " " " 26,196 54 

Sept. 1, 1894, ' " 26.15183 

Oet. 1, 1894, " " " " 20,421 51 

Not. 1, 1894, " " " " 26,562 01 
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Charles E. Shepard, for plaintiff in error. 
Welsh & Thorp, for défendant in error. 

Before GILBERT and ROSS. Circuit Judges, and HAWLES", Dis- 
trict Judge. 

ROSS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The subject-matter of the action, inTolving as it does the acta and 
rights of the receiver of the fédéral court, constitutes a case aris- 
ing under the laws of the United States, and theref ore was within 
the jurisdiction of the court below. The motion to dismiss the 
writ of error is, therefore, denied. 

The constitution of the state of Washington provides: 

"No county, clty, town, school district, or othet municipal corporation shall for 
any purpose become îndebted in any manner to an amount exceeding one and 
one-half per centum of the taxable property In sucli county, elty, town, school 
district, or other municipal corporation, without the assent of three-fifths of the 
voters therein voting at an élection to be held for that purpose, nor in cases re- 
quiring such assent shall the total indebtedness at any time exceed five per 
centum of the taxable property therein, to be ascertained by the last assessment 
for State and county purposes previous to the incurring of such Indebtedness, 
except that in incorporated cities the assessment shall be taken from the last 
assessment for city purposes." Const art. 8, § 6. 

The complaint allèges that the contract upon which the action 
is based was made April 3, 1893, — ^the date of the adoption of the 
ordinance numbered 118. At that time the city of South Bend had 
an outstanding bonded indebtedness of $60,000. The regular as- 
sessment for city purposes next preceding that date was made June 
2, 1892, and aggregated |1,908,478. The then gênerai city debt, 
over and above that evidenced by bonds, less cash in the city 
treasury, was $10,035.37 ; making the aggregate amount of the city 
indebtedness at the time of the making of the contract sued on 
$70,035.37, — far in excesfe of the constitutional limit to the indebt- 
edness of the city. If, therefore, the effect of the contract declared 
on Detween the South Bend Water Company and the city of South 
Bend was itself the attempted création of an indebtedness on the 
part of the city for water to be supplied to the city and its inhab- 
itants by the water company, it was clearly void, as being in con- 
travention of the express provision of the constitution of the state. 
That provision constitutes an absolute limitation upon the power 
of the city to contract any indebtedness for any purpose whatever 
beyond the limit specifled, except by virtue of the vote of the peu- 
ple to be affected. Lake Co. v. Rollins, 130 U. S. 662, 9 Sup. Ct. 
651; LakeCo. v. Graham, 130 U. S. 674, 9 Sup. Ct. 654; Doon Town- 
ship V. Cummins, 142 U. S. 366, 12 Sup. Ct. 220. 

The contract hère involved provided that the water company 
should put in the city 25 and such other hydrants as the city should 
choose to order for the supply of water, and that the city would 
pay to the company, as rental, during the period of 30 years, $7.50 
each month for each of the hydrants provided for that was in good 
order during the preceding month; such rental, according to the 
contract, to be provided for by a sufficient tax "levied and collected 
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annually upon ail taxable property in said city to meet the pay- 
ments for hydmnts rented as herein provided, which tax shall be 
irrepealable during the continuance of the franchise herein pro- 
vided," and to be paid by warrants drawn on the gênerai fund of 
the city. 

We are unable to see how this contract can be properly said to 
hâve created an indebtedness against the city at the time of its 
exécution. There is at least one élément of uncertainty about it 
that renders it impossible to fix upon, or even estimate, what 
amount the city may become indebted in under its provisions; 
for the rental provided for is only to be paid for such hydrants as 
were in good order during the month preceding the time for the 
payment of the rental. If none of them were in good order during 
that period, nothing would become payable from the city therefor 
under the contract. If some were in good order and others not, 
for the rental of only those that were in good order would the 
city be liable. Certainly, under such circumstances as thèse, it 
seems unreasonable.to hold that an indebtednesis arose against the 
city at the time of the exécution of the contract. If so, in what 
amount? It is impossible for any one to say. It is only in the 
event the company supplies water by means of the specifled hy- 
drants, and in the event they are kept in good order, that an in- 
debtedness therefor on the part of the city arises; and then only 
at the rate of f 7.50 a month for each of the hydrants that were 
in good order during the preceding month. We are of opinion 
that the contract in question cannot be properly held to hâve in 
and of itself created an indebtedness in contravention of the con- 
stitution of the state. It provided, however, for conditions upon 
which an indebtedness against the city might arise. [f, when such 
indebtedness would otherwise arise, the city was already indebted 
in an amount equal or exceeding the constitutional limit, it would 
fall within the constitutional prohibition, and never acquire any 
validity; for ail contracts are made subject to constitutional as 
well as statutory provisions, and in this case the South Bend Wa- 
ter Company contracted with knowledge of the fact that by the con- 
stitution of the state, of which the city of South Bend formed a 
part, it was provided that the city should not, for any purpose, be- 
come indebted in any manner to an amount exceeding 1^ per centum 
of the taxable property of the city, according to the last preceding 
assessment roll, without the assent of three-flfths of the voters 
therein voting at an élection to be held for that purpose. In the 
présent case there was no such assent, and the facts show that at 
the time the indebtedness sued for would otherwise hâve arisen the 
city was already indebted far beyond 1| per centum of the taxable 
property of the city according to the last preceding assessment rolL 
Judgment affirmed. 
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WESTENFELDER v. GEBEN et al. 

(Circuit Court, D. Oregon. November 12, 1896.) 

No. 1,941. 

1. Adverse Possession— A oency—Guabdian and Ward. 

Where one bas entered into possession of property as agent for the owner, 
and after such owner's death is appointed guardlan of liis ctilldren, and 
continues to hold the property, Ms possession is tliat of lils wards, and 
. Is adverse to any others claiming to he cliildren and heirs of the décèdent; 
and the owner's death and the appointment as guardian are sufficient 
notice to such claimants that the agency bas terminated, and bis holding 
is adverse to them. Westenfelder v. Green, 34 Pac. 23, 34 Or. 448, f oUowed. 

2. Same— Possession of Co-Hbiks. 

The possession of persons who enter and hold, claiming exclusive title 
as sole belrs, is adverse to otber heire. 
8. Same^Payment op Taxes in Name of Décèdent. 

The faet that a guardian of minor heirs, holding lands for them, charges 
taxes paid thereon to the estate of the décèdent, does not alïect the ex- 
clusive character of bis possession, as being for bis wards, and adverse 
to others claiming to be heirs. 
4. Bamb — Possession of Dowress. 

One holding as dowress, by virtue of dower proceeddngs instituted against 
heirs in possession claiming exclusive title in fee, holds for such heirs, as 
against other persons claiming to be heirs. 
6. Same— Deeds— CoLOR op Title. 

Where there is a question as to whether a conveyance was within a statu- 
tory prohibition, and subsequently the grantors tberein bave executed a 
deed to certain persons, who are holding as heirs of one claiming under 
the former deed, and adversely to others claiming to be beirs of the same 
person, the latter deed is sufficient to constitute color of title and set the 
statute of limitations running in favor of the grantees tberein. 

6. Same— Appointment op Guardian. 

A question as to the legallty of the appointment of a guardian who holds 
property for minor heirs does not affect the faet of bis possession, or its 
adverse character in favor of those whom he assumes to represent. 

This was a suit by Ludwig Westenfelder against Flora E. Green, 
Obed Green, and Frederick Westenfelder, to quiet title to a cer- 
tain parcel of land. 

G. G. Ames, for complainant. 

W. W. Thayer and E. B. Williams, for défendants. 

BELLINGEE, District Judge. This is a suit to quiet the title 
to the east 30 feet of lot 1 in block 167 in the city of Portland. 
In 1856 Jacob Westenfelder, a native of Germany then recently 
arrived in the country, married one Mary Ann Woolen, by whom 
he had two children, — Clementena, afterwards married to John 
F. Dawes, and Mary Ann, who died without issue at the âge of 
17 years. On September 11, 1862, this Jacob Westenfelder pur- 
chased lot 1 in block 167, including the premises in dispute, for 
$700, and at once went into possession of the lot, where he re- 
mained until the death of his wife, Mary Ann, which occurred in 
the latter part of that year. This purchase was from W. D. Carter 
and wife, who claimed title under a deed of June 9, 1862, from 
Franklin Cheney, who claimed from W. W. Ohapman and wife 
by deed executed September 8, 1853. Thèse several deeds con- 
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tained full covenants of warranty. Shortly after his wife's death 
Jacob went to the mines in Idaho, first having conatituted Joseph 
E. Sedlack his agent, with authority to care for this lot and its 
improvements, to collect rents, pay taxes, etc. Some âve or six 
years thereafter Jacob died intestate in Idaho. Upon learning of 
Jacob's death, and on June 8, 1869, Sedlack applied for and was 
granted letters of guardianship for the two children of Mary Ann, 
who were then in Marion county, where they had resided since their 
mother's death. Sedlack continued in the control and manage- 
ment of the property until June 14, 1880, when it was sold by 
Clementena and her husband, subject to dower, as hereinafter 
stated, to 0. Green, one of the défendants, her sister having died 
in the meantime. O. Green thereafter conveyed to the défendant 
Flora, his wife. On September 5, 1879, Eva Schroeder, claiming 
to be the widow of Jacob Westenfelder, made application for as- 
signment of dower, and the east 30 feet of the lot, being the prem- 
ises in dispute, was set ofE to her on January 5, 1880. The dowress' 
possession continued until July 24, 1890, when the plaintiff secured 
possession by ejectment against parties in possession under her. 

By section 4 of the donation act, — the act of September 27, 1850, 
under which Chapman's title was derived, — ail future contracta, 
by any person entitled to the benefits of the act, before receipt of 
patent, were prohibited. This prohibition remained until removed 
by the act of July 17, 1854. It is claimed for plaintifl's title that 
the deed of Ghapman to Cheney, executed September 8, 1853, is 
not within the prohibition, for the reason that such deed was mere- 
ly to carry out a contract of sale made in June, 1850, and was in 
confirmance of a conveyance by Ghapman to Gheney at that time; 
the established doctrine being that the prohibition of section 4 
of the donation act did not apply to antécédent contracta. To 
establish the fact of this prior contract and deed, the following ré- 
cital, in the deed to Gheney of September 8, 1853, is relied upon: 

"Thia indenture witnesseth, that, In considération that on the day of 

June, A. D. 1850, Stephen Coffln, Daniel H. Lownsdaie, and the said W. W. 
Chapman, by deed of quitclaim, conveyed to W. W. Chapman, who conveyeâ 
to Cheney, the property hereinafter described," etc. 

Such is plaintiff's record title. 

In 1871, W. W. Ghapman and wife, in confirmation of his prior 
deed or deeds, and presumably upon the assumption that Glemen- 
tena and Mary Ann, children of Mary Ann Woolen, were the heirs 
of Jacob Westenfelder, executed their deed to lot 1, block 167, to 
said children; and in 1875, W. W. Page also executed a like deed, 
to relieve the property from the lien of a judgment in his favor. 
This last deed of Chapman is relied upon by the défendants as 
constituting title, or at least "color of title," under which the bar 
of the statute of limitations is invoked in favor of the défendants. 
Both parties also claim title under the statute of limitations. Sed- 
lack, having been in possession as the agent of Jacob Westenfel- 
der since 1862, was, as already stated, appointed guardian of the 
Oregon children on January 8, 1869; and in that relation, as is 
claimed, his possession continued until the assîgnment of dower in 
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favor of Eva Schroeder was had January .5, 1880. The posses- 
sion of the dowress was continuons and uninterrupted for more 
than 10 years, and until the ouster of her agents by the plaintifl in 
1890. 

The plaintiff, having introduced évidence tending to prove his 
heirship, contends (1) that Sedlack's possession as the représent- 
ative of Jacob Westenfelder was not changed by his appointment 
as guardian of the Oregon children, and that he could not accept a 
trust hostile to that held by him as Westenfelder's agent and to 
the true heir without giving notice that his future holding would 
be adverse; and (2) that the possession of the dowress was for the 
true heir. It is further contended, in that behalf, that the county 
court was without jurisdiction to appoint Sedlack, and that such 
appointment was therefore void. On the other hand, the conten- 
tion is made (1) that plaintiff has not shown himself to be the son 
of Jacob Westenfelder; (2) that the Chapman deed, under which 
Jacob Westenfelder claimed, was void under section 4 of the act 
of September 27, 1850; (3) that the possession of Sedlack, from the 
date of his apppintment as guardian of the Oregon children, June 
8, 1869, was in the right of such children, and was hostile to plain- 
tiff; and (4) that the possession of the dowress was for the Oregon 
children, because the dower was taken as ont of their estate, and 
was against them, they being the parties against whom the pro- 
ceeding for assignment of dower was had. 

The case of Westenfelder v. Green, 24 Or. 448, 34 Pac. 23, was 
a law action by this plaintiff against the défendant Grreen to re- 
cover that part of lot 1 in block 167 not involved in this suit. It 
is held, in eflect, that the possession of the lot by Sedlack was that 
of the two Oregon children, since he held possession by virtue of 
his relation to them as guardian; that he could not change the 
character of his holding by any admission or déclaration he might 
make. It is further held that the rule that the possession by one 
heir or tenant in common is the entry and possession of ail did 
not apply in that case, because the interests of the Oregon claim- 
ants were adverse to the plaintiff; and this is upon the ground 
that, if the plaintifi's theory is true, the Oregon children were not 
heirs at ail, but Etrangers to the title, and entered into the pos- 
session as mère trespassers, in a mistaken belief of their heirship, 
and, on the other hand, if the Oregon children were in fact heirs, 
then their entry was in their own right. If I was inclined to dis- 
sent from this view, I should hesitate to do so, where the re- 
suit would be to maintain the title of one set of claimants in the 
suprême court of the state, and of the other set in this court. 
There is nothing in the facts as they appeared in the suprême court 
of the state to distinguish the two cases, unless it is in the state- 
ment in the former case that Sedlack in his capacity as guardian 
took possession of the land in controversy, while in this case it 
appears that Sedlack was already in possession as Jacob Westen- 
felder's agent at the time of his appointment as guardian. Upon 
this fact it is claimed by the plaintiff that Sedlack could not ac- 
eept a trust hostile to that held by him as agent, and to the true 



928 76 FHDBRAL REPORTER 

heirs, without first giving notice that his future holding would be 
adverse. In order to hold for the Oregon children, it was not 
necessary that Sedlack should surrender the possession acquired 
by him as agent. Although a party may enter into possession in 
privity with the true owner, he may, without first surrendering the 
premises, dissever such relation, and claim by adverse title. Creek- 
mur V. Creekmur, 75 Va. 430. It is enough if knowledge of such 
adverse holding is brought home to the owner, or notice of col- 
latéral facta from which such knowledge will be implied. Wells v. 
Sheerer, 78 Ala. 142. The death of Jacob Westenf elder terminated 
the agency under which Sedlack held at the time. The true owner 
could not thereafter hâve been misled into the belief that the pos- 
session of Sedlack was in the right in which he entered. The 
death of their father was a fact from which the plaintiff and 
his brother must hâve inferred that Sedlack, during the ensuing 
10 years and more, was not holding under the agency under which 
he entered. His appointment as guardian of the Oregon children, 
and the assumption of such trust, was a fact from which the prés- 
ent claimants were to Infer a holding adverse to them by the guard- 
ian. There was no privity between them and the Oregon children, 
for whom Sedlack was acting. If the facts put forward by them 
as évidence of their right are true, the Oregon children are not 
the heirs of Jacob Westenf elder, and Sedlack's possession as guard- 
ian was against the right of Ludwig, the plaintiff, and his brother. 
It is argued that, inasmuch as the claim of Sedlack and the 
Oregon children is the measure of their right, their claim as heirs 
only entitles them to possession jointly with the other heirs, and on- 
ly entitles them to hold for themselves for their share, and for the 
other heirs for the rest of the estate. If this is true, then, as be- 
tween différent heirs or tenants in common, the possession of a part 
can never be adverse to the rest, no matter what the intention of 
those in possession is, nor how fully informed the rest may be as 
to such intention. The argument for the plaintiff assumes that, 
where one is in possession as heir, such possessioa is for the bene- 
fit of ail who are in fact heirs, without référence to the estent of 
the interest claimed by the one in possession. In Ricard v. Wil- 
liams, 7 Wheat. 60, cited for plaintiff, the doctrine that applies in 
such a case is thus stated: 

"There is no doubt that, In gênerai, the entry of one heir will inure to the 
beneflt of ail, and that, if the entry is made as heir, and without claim of an 
exclusive title, it will be deemed an entry not adverse to, but in consonance 
with, the rights of the other heirs. But it is as ciear that one heir may dis- 
seize his co-heirs, and hold an adverse possession against them, as well as a 
étranger. And, notwithstanding an entry as heir, the party may afterwards, 
by disseizure of his co-heirs, acquire an exclusive possession, upon which the 
statute will run. An ouster or disseizure is not, indeed, to be presumed from 
the mère fact of sole possession; but it may be proved by such possession 
accompanied with a notorious claim of an exclusive right." 

The fact, therefore, that the entry was as heir does not make 
such possession necessarily inure to the beneflt of ail who are heirs. 
It is only when such entry and possession is without claim of an 
exclusive title that it has that effect. The claim of Sedlack and 
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of the Oregon children is the measure of their right. Tliat claim 
was as sole heirs. It was hostile to the claim made in the plain- 
tifiE's behalf, as his claim is hostile to theirs. Whether the posses- 
sion is adverse or not is a question of intention upon the one 
part, and of knowledge, or of facts from which knowledge is in- 
ferred, upon the other. Nor is the exclusive character of the pos- 
session of the Oregon children affected by the fact that taxes paid 
by Sediack in the meantime were charged by him to the estate of 
Jacob Westenfelder. Thèse payments cannot hâve the légal ef- 
fect of recognizing right or title to the land upon which the taxes 
were paid in those now claiming to be heirs, but whose existence 
was at the time not known to the Oregon children, and whose heir- 
ship the latter hâve never admitted. Moreover, the act of the 
guardian in charging the taxes to the estate of Jacob Westenfel- 
der can no more préjudice his wards in their possession than can 
his statements made during the same time. 

I am also of opinion that the possession of Eva Schroeder must 
be held to be for the Oregon children. That possession was ob- 
tained in a proceeding brought against them alone as owners of 
the fee. There is no privity between them and those who claim 
through the first wife, Anna Stein. If the claim of the latter to 
be the heirs of Jacob Westenfelder is well founded, the Oregon 
children were without title or right of possession. Moreover, the 
proceeding under which Eva Schroeder obtained her possession not 
only did not bind the plaintifl and his brother, but, upon the facts 
presented in their behalf, her marriage with Jacob Westenfelder 
took place while Anna Stein was living, and she was without any 
right of dower in the premises. Neither the possession of Eva 
Schroeder as dowress, nor that of the Oregon children as heirs, 
was consistent with the claim and title put forward by the plaintifE 
and his brother, and the possession so held cannot, therefore, inure 
to their advantage. 

It is not material to inquire whether or not tlie deed of Septem- 
ber 1, 1871, by Chapman to Clementena and Mary Ann, conveyed 
title. The deed purported on its face to convey the title of the 
land in dispute to the Oregon children. Any title to thèse premises 
must hâve been derived from Chapman. It is at least open to 
serious question whether Chapman's prior deed of September 8, 
1853, to Oheney, operated, under the circumstances, to convey 
any title. At that time the prohibition of section 4 of the donation 
act against future contracts before patent by the government gran- 
tees was in force. That deed was, therefore, within the prohibi 
tion, unless it was made to carry out a contract entered into prior 
to the passage of the donation act. The évidence of this prior con- 
tract is the récital in the Oheney deed "that, in considération that on 

the day of June, A. D. 1850, Stephen Coffln, Daniel H. 

Lownsdale, and the said W. W. Chapman, by deed of quitclaim, 
conveyed to W. W. Chapman, who conveyed to Cheney, the prop- 
erty hereinafter described," etc. Do the words "who conveyed to 
Cheney," etc., necessarily imply a conveyance by Chapman to 
Cheney in June, 1850? Âdmitting, for the sake of argument, that 
v.76F.no.7— 59 
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ttej do, there is such room for controversy as gives at least color- 
able ground for the opposite contention. If the récital does not 
require the inference claimed for it, then, the Cheney deed being 
within the prohibition of the donation act, the légal title to the 
disputed lot was in Chapman at the date of the deed to Clemen- 
tena and Mary Ann, and the légal title passed to them by that deed; 
ail of which goes to show that the latter deed is at least sufiScient 
to constitute color of title, and set the statute of limitations run- 
ning in favor of the grantees in it, claiming to hold adversely. "A 
deed purporting on its face to convey the title of land to the gran- 
tee is sufBcient to constitute claim and color of title in such gran- 
tee, although the title, when traced back to its source, is not légal 
and.valid." Nelson v. Davidson, 160 111. 254, 43 N. E. 363. 

It is not material to détermine whether Sedlack's possession 
prier to the Chapman deed of September 1, 1871, as guardian claim- 
ing for the Oregon hoirs, constituted color of title, and set the 
statute in motion. There was color of title, at least, after that 
deed,' if not before, and there was no hostile interruption of that 
possession until 1890. Nor is it material to détermine whether the 
county court had jurisdiction to appoint Sedlack as guardian. He 
assumed that trust, and his possession was in fact as guardian. 
The legality of his appointment does not affect the fact of his pos- 
session, nor its adverse character in favor of those whom he as- 
eumed to represent. 

Ordered that the bill of complaint be dismissed. 



MBKOHANTS' BXCH. BANK OF MILWAUKBE, WIS., v. McGRAW, 

Sherlff. 

(Circuit Court of Appeals, NInth Circuit. Oetober 19, 1896.) 

No. 294. 

1. Bill dp Lading — Deliveky as Secubitt for Advancbs. 

The Washington statute (Hlll's Ann. St. §§ 2407-2413) does not in any 
manner change the rule that the dellvery of a bill of lading as security 
for an aflvance of money, with intent to transf er the property in the goods, 
is a symbolical dellvery of them, and vests in the party maklng the ad- 
vanee a spécial property, sufflcient to enable him to maintain replevln, 
trover, or any action against one who attaches them upon a wrlt againat 
the gênerai owner. 

S. SaMB— PUESDMPTIONS. 

The issuance of a bill of lading In the name of the consignée does not 
neeessarily vest title in hIm, but It ralses a presumptlon to that effect 
which may be controUed by spécial clauses In tbe bill, or by évidence 
allunde. 
8. Samb. 

Plalntiff guarantled a purchaser's draft for payment of certain goods, 
under agreement that it sbould bave the goods, bill of lading, and invoiee 
as security. The goods were to be paid for before dellvery, but they were 
placed in a dépôt, a bUl of lading was Issued in the purchaser's name, 
and the draft was subsequently cashed. After the bill of lading issued, 
and before payment of the draft, the goods were levied on tinder exécu- 
tion against the purchaser. Held, that the effect of the bill of lading as 
prima facie évidence of title in the purchaser was overcome by the facta 
which proved the intention that title should be in the guarantor. 
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4 Revibw on Ekkos— Exceptions to Instructions. 

The circuit court of appeais cannot revlew Instructions glven or refused 
in the présence of counsel, when the record affirmatlvely shows that no 
exceptions were taken thereto until af ter the jury retlred. But if, after 
retiring, the jury return for further Instructions, which are glven In the 
absence of counsel, It will be sufflcient If exceptions thereto are taken as 
soon as opportunity Is ofCered. 

In Error to the Circuit Court of the United States for the District 
of Washington, Northern Division. 

This was an action by the Merchants' Exchange Bank of Mil- 
waukee, Wis., against John H. McGraw, sheriff, to recover damages 
for the alleged wrongful conversion of 100 baies of hops. From a 
judgment in favor of défendant, plaintiff brings error. 

This action was brought by the plaintiff in error, a banking corporation of 
MUwaukee, Wis., agalnat the défendant In error, sherlflC of King county, Wash., 
to recover damages for the alleged wrongful conversion of 100 baies of hops. 
The plaintiff, In its amended complalnt, alleged gênerai ownership and right of 
possession in the hops, December 15, 1890, and down to January 27, 1891; that 
the défendant, at Seattle, in Klng county, Wash., unlawfuUy took possession 
of the hops December 15, 1890, and eontlnued his possession until January 29, 
1891, when he unlawfully converted and disposed of the same, to the plalntiff's 
damage. • The défendant, in his answer, denied plaintlfC's ownership and right 
of possession, and afflrmatively alleged that on December 8, 1890, the hops 
were owned by and were in the possession of A. F. Lueniag & Co., at Seattle, 
Klng county, Wash.; that in an action brought against Luening & Go. by G. P. 
Livesley & Co., in the superlor court of King county, the défendant, as sherifC, 
duly attached the hops as the property of Luening & Co.; that afterwards, on 
June 29, 1891, he-duly sold the same under and by vlrtue of an exécution issued 
upon the judgment rendered in that action. The plaintiff flled an amended 
reply, denying that Luening & Co. ever were the owners of the hops, or had 
any property In them, and afflrmatively alleged that the défendant should not be 
permitted to plead title in Luening & Oo., or the levy of attachment or exécu- 
tion upon the hops in the action of HJvesIey & Co., because the plaintiff had, 
on December 8, 1890, purchased 69 baies of the hops of Livesley & Oo.; that 
on that day Livesley & Oo., at Seattle, sold and delivered such hops to the 
plaintiff; that in the same way one Catlln had, at the same time and place, 
sold and delivered to plaintiff the remalnder of the 100 baies of hops; that at 
that time Livesley & Co. and sald Catlln knew that plaintiff had advanced the 
money for Luening & Co.; that Livesley & Co. concealed from plaintiff the fact 
of their havlng any demand against Luening & Co.; that their course was 
fraudulent against plaintiff; that the hops were purchased at Seattle for tha 
benefit of Luening & Co,, but that the purchase was made by the plaintiff; 
that plaintiff at the time pald the purchase prlce to the vendors, and that it 
then and there received the title and possession of the hops from them. Upon 
the first trial the court granted a nonsuit at the close of plalntiff's testimony. 
The case was then presented to this court upon writ of error, and the judg- 
ment o€ the circuit court was reversed. Bank v. McCraw, 8 C. O. A. 420, 59 
Fed. 972. On the third trial the jury found a verdict in favor of the défendant. 
The présent record diseloses substantially the same facts as set forth in the 
former opinion, except that it did not then "appear from the testimony whether 
the levy was made before or after the negotiation of the draft at the Seattle 
bank." 

The faets upon the last trial are as foUows: About December 2, 1890, August 
F. Luening, of Milwaukee, a sole trader, as A. F. Luening & Co., in the busi- 
ness of buying and selling hops, ordered and contraeted for 100 baies of cholce 
hops from Kuehn, Metzler & Co., who were brokers and dealers on commission 
in hops at Seattle. The priée of said hops was 32 cents per pound at Seattle, 
and the understanding was that they were to be paid for in cash at Seattle 
before shipment from Seattle to Milwaukee. Luening had no money to pay for 
the hops at that time, and applied to plaintiff, of which he was a regular cus- 
tomer, to grant him a crédit or guaranty a draft to be drawn by Kuehn, Metz- 
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1er & Co. on hîm for the amount of hîs purehase, in order that the draft migut 
be cashed at Seattle. Luening was then largely overdrawn in Ms aecount as a 
depositor of the plaintiff, and for that reason his crédit with plalntiff was not 
good for such a guaranty without seeurity; but, upon his stating that the bank 
should hâve the seeurity of the hops and bill of lading, it was then agreed be- 
tween the plaintiff and Luening thât such guaranty would be made for him by 
the bank on the seeurity of the hops, and that the banlc should bave the hops. 
the bill of lading, and the invoice bill of the hops as its seeurity. The plaintifl! 
then telegraphed to the First National Banlr of Seattle as foUows: "Draft 
Kuehn, Metzler & Oo. on A. F. Luening & Co. for one hundred baies hops at 32 
cents per pound B. L. and value bill attaehed will be paid. Mer. Ex. Bk.." The 
First National Bank had previonsly refused to cash sueh draft on the seeurity 
of the hops as an independent banking transaction, and in its subséquent con- 
duet relied on this guaranty. The guaranty was eommunicated to Kuehn, 
Metzler & Co., who thereupon contracted with George F. Livesley & Co., a 
flrm of hop dealers at Seattle, for the- purehase of 69 baies of hops, and with 
Jérôme Catlin, another hop dealer at Seattle, for the purehase of 31 baies,— 
each lot at 31% cents per pound. Kuehn, Metzler & Co. did not disclose to 
either of said dealers thedr principal's name, but did inform George F. Livesley 
& Oo. that their purehase was on aecount of an order; and they were known 
by each of said dealers to be engaged in the hop business as commission men. 
No spécifie terms as to time of payment were agreed on with said dealers, but 
there seems to hâve been a tacit understanding that it was a cash transaction, 
such as is usual between brokers of agricultural products. On December 6 
or 8, 18G0, said 69 baies were delivered by said George F. Livesley. & Co. to 
Kuehn, Metzler & Oo., and aceepted by them. About the same time the 31 
baies were delivered by Catlin, and aceepted. Each lot was marked by Kuehn, 
Metzler & Oo. with a distinguishing mark, and the whole were billed at the 
freight warehouse at Seattle, "on the momlng of December 8th, over the Northern 
Pacifie Railroad to A. F. Luening & Oo., at Milwaukee. The railroad Com- 
pany issued and delivered to Kuehn, Metzler & Co. a railroa* bill of lading, in 
the usual form, on a printed blanli, for 100 baies of hops, descrlbing their marks 
and approximate weight, and naming Kuehn, Metzler & Co. as consignors, and 
A. F. Luening & Oo., Milwaukee, Wis., as consignées, and stipulating for car- 
riage and delivery to consignée or order. Shortly before or after the bill of 
lading was issued, Livesley & Co. ascertained, either from Kuehn, Metzler & 
Oo. or by Inquiry at the freight office, that they were bought for Luening, and 
thereupon had légal papers prepared for a suit and attachment against Luening 
upon a former indelDtedness of him to them, not arising ont of or connected 
with this transaction. A writ of attachment was issued from the superior court 
of King county, Wash., In favor of George F. Livesley & Co., plaintilîs, against 
A. F. Luening, défendant, about 1:20 o'clock p. m. of December 8th, and 
placed in the hands of the défendant as sheriff, and shortly thereaftor levied by 
him on the 100 baies, being still at the warehouse, and under said consignment. 
After the issue of said bill of lading the consignors prepared a value bill or 
invoice of the hops, stating their marks, weight of each baie, total gross and 
net weights, the total priée at 31% cents per pound, with 1 cent per pound 
added for their commission, and the tact of drawing a draft for the whole, 
$6,548.42, on A. F. Luening & Co., and signed the same. They also drew sueh 
draft, payable to the order of the First National Bank of Seattle, and took 
said draft, bill of lading, and Invoice, retaining the duplicate bill of lading, to 
the First National Bank of Seattle, about 3 o'clock p. m. of December 8th. 
Thereupon said draft, with the bill of lading and invoice attaehed, was de- 
livered by them to the bank, and the amount of the draft, less discoimt and 
exchange, was credited by the bank on its books to Kuehn, Metzler & Co., who 
were customers of it. Both of the Livesleys were active in the attachment, but, 
after the attachment, and before the draft was cashed, George F. Livesley had 
been at the office of Kuehn, Metzler & Co., f ollowed Mr. Kuehn to the bank, and 
got his check there for the 69 baies shortly after the deposit. During this 
transaction the Livesleys did not inform Kuehn, Metzler & Co. of the attach- 
ment, nor did they or the bank know of it until afterwards. On the same or 
the next day, Kuehn, Metzler & Oo. paid Catlin the priée of his 31 baies by 
their check drawn on the same bank aecount. The bank forwarded said draft, 
bill of lading, and invoice by mail to the plaintiff, with Instructions to remit the 
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amount to the bank's correspondent at Chicago. Thèse papers reached the 
plajntiff on or about December 15th, and the draft was preseuted to Luening, 
and payment demanded, but refused by hlm, beeause the draft was drawn for 
one-half cent per pound too much, and the hops had been attached. The draft 
was then protested. The plaintilï then wired to the Seattle bank that fact, 
and Luenlng's reasons. The Seattle bank replied by wire, Insisting that the 
amount was correct, and the plaintiff must pay the draft, beeause It had been 
cashed in reliance on its guaranty. Later on the same day, December 15th, 
the Seattle bank ascertained from Kuehn, Metzler & Co. that the draft was 
drawn for one-half cent per pound too mueh, had them draw a new draft for 
$6,434.88 In the same form as the flrst, forwarrted that draft to the plaintiff 
with the same instructions, and wired the plaintilï to that effect, and also wrote 
a letter explaining the overcharge. The second draft was received by the 
plaintiff on December 20th, and the bill of lading, which had meantime re- 
mained In the possession of the plaintiff, was indorsed in blank by Luening, and 
was retalned by the plaintiff, and the amount of the second draft remltted by 
it to the crédit of the Seattle bank with its Chicago correspondent. Luening bas 
never paid to the plaintiff any part of the draft. A demand in plaintiff's behalf 
for the hops was made upon the défendant a few days after the levy, and he 
refused to surrender them, and afterwards sold them under exécution on a 
judgment entered on default of Luening In the attachment suit. 

Charles E. Shepard and Sylvester & Scheiber, for plaintiff in error, 
Struve, Allen, Hughes & McMicken, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY. 
District Judge. 

HAWLEY, District Judge (after stating the facts). The Tarions 
assignments of error which are relied upon by the plaintiff call in 
question the correctness of the charge of the court to the jury, and 
the refusai of the court to give the instructions asked by the plaintiff. 
The questions for décision are: Did the transactions between Lives- 
ley & Co. and Catlin, with Kuehn, Metzler & Co., vest in Luening & 
Oo. an attachable interest in the hops, prior to the deposit of the bill 
of lading and invoice, and the cashing of the draft by the Pirst Na- 
tional Bank of Seattle as the agent of the plaintiff? Did the plain- 
tiff, by reason of the transactions set forth in the statement of facts, 
acquire the possession, or right of possession, or any valid title or 
taterest in, or lien upon, the hops, as security for the advances by it 
made? To whom were the hops delivered? Wliat was the intention 
of the parties? 

Wben this case was hère before, the question was presented 
whether the title to the hops passed to Luening & Co. This court, 
f ollowing the established doctrine of the decided cases, said : 

"That whether or not the title to goods passes upon delivery dépends upon 
the Intention of the parties, and that the intent may be inferred." 

In the light of the facts then presented we held : 

"That there was évidence to go to the Jury tending to prove that, up to the 
time of the delivery of the bill of lading to the bank at Seattle, the title to the 
hops remained in Kuehn, Metzler & Co., and that by the cashing of the draft, 
and the delivery of the bill of lading to that bank as the plaintilf's agent, the 
title passed to the plaintiff." 

There are numerous authorities which, in substance, déclare that 
the delivery, by an owner of goods, of a common carrier's receipt for 
them, as security for an advance of money with the intention to 
transfer the property in the goods, is a symbolical delivery of them, 
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and vests in the person making the advance a spécial property in the 
goods, sufflcient to enable him to maintain replevin or trover, or oth.er 
action at law, against another who attaches them upon a writ 
against the gênerai owner. Dows v. Bank, 91U. S. 618, 633; Means 
V. Bank, 146 U. S. 620, 627, 13 Sup. Ct. 186, 189, and authorities there 
cited; Bank v. Wright, 48 N, Y. 1, 3; Bank v. Logan, 74 N. Y. 568, 
579; Forbes v. Railroad Ca, 133 Mass. 154; Tilden v. Minor, 45 Vt. 
196; Eailway Co. v. Johnston (Neb.) 63 N. W. 144, 146; Mershon v. 
Moors, 76 Wis. 502, 514, 45 N. W. 95, 96; Rosenbaum v. Hayes (N. 
D.) 67 N. W. 951. Numerous other cases might be cited to the same 
effect. 

This gênerai priaciple, as announced and applied to the facts in 
the cases cited, under the common law or upon the statutes of the 
diiïerent states, is not denied by the défendant in error. But its ap- 
plication to the State of facts presented in this case, especially under 
the pecullar provisions of St. Wash. 1885-86, p. 121 (Hiirs Ann. St. 
§§ 2407-2413), is disputed. But we are of opinion that there are no 
provisions in the statutes of Washington which in any manner 
change the rule, as above stated, in its application to the facts of this 
case. 

The contention of the défendant in error that the plaintiff in error 
is estopped from recovery herein by the fact that it denied in its 
pleadings that Luening & Co. ever had any title, ownership, or pos- 
session of the hops, and based its right to recover upon the ground of 
its gênerai ownership and right of possession in the hops, cannot be 
sustained. The agreement, made between Luening & Oo. and the 
plaintiff, that the hops should be held by the plaintiff as security for 
any money advanced by it for the purchase of the hops, would, when 
completed, create such a title as conferred upon it the right to bring 
suit as the owner or party having what is designated in the décisions 
upon this subject as the "bankers' title" to the goods. This doc- 
trine bas been developed in furtherance of the security required in 
commercial transactions, and it is now well settled, as was said by 
the suprême court of Wisconsin in Mershon v. Moors, supra, that : 

"Where a commercial correspondent advances money for the purchase of 
property, and takes possession, either actually or symbolically, he becomes the 
owner thereof, even when the advance was made and the property was pur- 
chased at the request and for the ultimate use and profit of another, and 
there was an agreement to transfer the title to that other upon the perform- 
ance of certain conditions, and ownership was talien solely for the protection 
of the party making the advance." 

The court, among other things, charged the jury as foUows: 

"If you find, from the évidence in this case, that the plalntlflf did make a con- 
tract of guaranty, and that, pursuant to the terms of that contract on its 
part, the First National Bank of Seattle discounted the draft of Kuehn, Metz- 
1er & Co. upon Luening, and took from Kuehn, Metzler & Co. the bill of 
lading of the hopis eonsigned to Luening, with the value hllls attaehed, accord- 
ing to the terms of the contract of guaranty, then you must find that the 
plaintiff by that transaction, by the payment of the money pursuant to its con- 
tract of guaranty, did acqulre a right, a valid right, to hold the hops as se- 
curity,— a right to hâve possession of them,— which was good as against 
Luening & Oo., and sufflcient to entltle the plaintiff to recover in this case, 
unless the défendant had, prior to that time, acquired by vlrtue of légal 
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process a superior rlght to the possession of tlie hops. • • • If, at the tlme 
the sheriff received tlie attachment, and by vlrtue of it assumed to take the 
hops into his custody, Luenlng was the owner of the hops; if the tltle had 
actually been transferred to Luenlng and they were in Liiening's possession, 
and the plaintifif in this case had not then acâulred a lien upon the hops,— the 
rlght of the sherifi would be superior to any rlght afterwards acquired by the 
plalntiff. • * » The intention of the seller aad the purchaser governs the 
question of whether title passes by delivery or not. If.theie is an absolute, 
actual delivery, that is unconnected wlth any restrictions or réservations, the 
delivery passes title. The transfer of tltle to personal property takes place 
when the parties hâve agreed, for a sufHclent considération, that the title 
shall pass from the seller to the purchaser. • » • if the jury find, from the 
évidence, that It was the understanding and the intent of the parties that the 
hops should be paid for at Seattle, by the proceeds of a draft drawn by A. F. 
Luening & Ce, before the title vestsd In Luenlng, or the hops left Seattle, 
then the fact of the delivery of the hops at the vearehouse, or taking out the 
bill of lading In the name of A. F. Luening & Co., and marking the baies wlth 
their names and address, did not, of itself, pass the title to Luening, before 
payment for the hops by means of the draft. The jury must consider thèse 
facts, wlth ail others in the case, to arrive at the true intent of the parties to 
the transaction. If the deposlt and delivery of the bill of lading at the First 
National Bank of Seattle was œade by the owner of it, in person or by his 
agent, in accordance wlth the understanding and intent of the plalntiff and 
Luening that It should be done as security for the plalntiff for the draft, It is 
not necessaiy that the bill of lading should flrat be Indorsed by Luenlng, and thelr 
intent became effectuai and vested tltle for security In the plalntiff immediately 
on the deposit of the blU of lading. • • *" 

But, in addition to thèse portions of the charge, the court gave cer- 
tain abstract principles of law, independent of the question of the in- 
tention of the parties, to the effect that the time when the contract 
of guaranty became flxed was at the time when the Seattle bank 
obtained possession of the Mil of lading, and paid the money by dis- 
counting the draft drawn by Kuehn, Metzler & Co. upon Luening & 
Co., and that when Kuehn, Metzler & Co. "placed the hops in the 
transfer company's warehouse, and shipped them by the Northern 
Pacific Eailroad Company, consigned to A. P. Luening & Co., and 
took the bill of lading showing Luening & Co. to be the consignées 
of the hops, there was a delivery to Luening & Co. A delivery to a 
carrier is a delivery to the consignée. Kuehn, Metzler & Co. might 
hâve taken the bill of lading to be delivered to the order of the con- 
signors; but this bill of lading is a bill of lading to Luening & Co., 
and the delivery to the carrier, and the taking a raiiroad receipt for 
the hops, showing that they are consigned and to be delivered to the 
consignée, is a delivery, in contemplation of law, to the consignée." 

It is argued that thèse portions of the charge were calculated to, 
and did, mislead the jury from the real and only questions of fact as 
to the intention of the parties. It is, however, contended by the de- 
fendant in error that this court cannot review the charge of the 
lower court in this respect, because the record aflSrmatively shows 
that no exceptions were taien to the charge of the court, or to the 
refusai of the court to give instructions asked by plaintiff, until after 
the jury had retired to deliberate upon their verdict. This conten- 
tion must be sustained. The national courts hâve uniformly and 
repeatedly declared that, in order to be of any avail, the exceptions 
to the charge of the court, and to other instructions given or refused, 
or any other rulings of the court, must be taken before the jury re- 
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tires to deliberate upon their verdict. Bracken v. Railway Co., 5 
0. G. A. 548, 56 Ped. 448; Sutherland v. Kound, 6 C. G. A. 428, 57 
Fed. 467; Park Bros. & Co. v. Buslinell, 9 C. G. A. 138, 140, 60 Fed. 
583, 585; Stoae v. U. S., 12 C. G. A. 451, 460, 64 Fed. 668, 677; Rail- 
way Go. V. Spencer, 18 G. G. A. 114, 71 Fed. 93; Jolinson v. Garber, 
19 G. G. A. 556, 558, 73 Fed. 523, 526; Walton v. U. S., 9 Wheat. 631, 
658; Pàelps v. Mayer, 15 How. 160; Turner v. Yates, 16 How. 14, 29; 
U. S. V. Breitling, 20 How. 252; Dredge v. Forsyth, 2 Black, 563, 
568; French. v. Edwards, 13 Wall. 506; Stanton v. Embrey, 93 U. S. 
548, 555; Hunnicutt v. Peyton, 102 U. S. 333; 358; U. S. v. Carey, 
110 U. S. 51, 3 Sup. Gt. 424; Bank y. Eldred, 143 U. S. 293, 298, 12 
Sup. et. 450, 452; Thiede v. Utah Territory, 159 U. S. 511, 522, 16 
Sup. et. 62, 67. A strict enforcement of this rule is absolutely es- 
sential to the proper and intelligent administration of justice. It 
often serres to correct inaccurate, inadvertent, or misleading expres- 
sions in the charge of the court. It affords an opportunity for ex- 
planations and qualifications which might otherwise be OTerlooked. 
It is not merely for-mal or technical. It was introduced, and should 
be adhered to, for purposes of justice. The exceptions, when taken, 
should be spécifie and direct, so as to call the attention of the court 
to the particular point which is claimed to be erroneous. The prac- 
tice of allowing counsel to take exceptions to the charge, or instruc- 
tions, after the jury has retired, except in cases where the charge 
complained of was given in the absence of counsel, should be discon- 
tinued, because the allowance thereof simply incumbers the record, 
and créâtes unnecessary expense in the printing of the record and 
briefs of counsel upon points that will not be considered by the ap- 
pellate court. The proper practice is to inform counsel that, if they 
désire to take any exceptions to the charge, it must be done before 
the jury retires. It is not necessary that a bill of exceptions should 
be formally drawn up and signed. It will always be sulBcient if the 
exceptions be taken and noted at the time wlth suificient certainty, 
and may afterwards, during the time allowed by the rules, or with- 
in such time as the court may allow, be reduced to form and signed 
by the judge. 

But the record shows that, after the jurors had retired to delib- 
erate upon their verdict, they twice returned into court and re- 
quested further instructions, and that the court, in the absence of 
counsel, gave certain instructions to them, and that exceptions were 
taken thereto by the plaintiff at the earliest opportunity afforded 
counsel so to do. Thèse instructions, so given, are, therefore, prop- 
erly before us for review, and présent substantially the same objec- 
tions that were urged by counsel to the gênerai charge of the court. 
We copy from the record: 

"A Juror: Am I to understand, your honor, that the matter we hâve to 
décide— that is, that one important matter for our considération— is the period 
of time at which the title passed to the plaintiff? Am I correct about thafî 
The period at which the title passed, whatever It might be? The Court: 
That is one of the important facts that is necessary for you to décide, bec-anse 
you will hâve to décide which is flrst in order to détermine which is superior,- 
whether the lien which the plaintifC claims is superior by reason of being ac- 
Quired before the attachment was levied, or whether the attacliment is superior 
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by reason of harlng been leried before the plaintlff had acqulred a vested 
rlght" 

TMs instruction was certainly calculated to mislead the jury. It 
was équivalent to, and must hâve been considered by the jury as, an 
instruction to find a verdict in favor of the défendant, because there 
was no controversy as to the fact that the attachment was levied 
upon the hops before the bill of lading was delivered to the bank. 
We quote f urther f rom the record : 

"A Juror: There Is also one other question we would like to know about, 
and that is, what constitutes possession? There seems to be a différence et 
opinion about when possession actually takes place. The Court: The delivery 
of possession took place when the hops were conslgned to Luening by the is- 
suanee of the rallroad receipt, or 'bill of lading,' as it Is termed. When the 
railroad company issued that receipt and delivered it to Kuehn, Metzler & Co., 
that is when the possession was complète in Luening & Co." 

The mère taking ont of a bill of lading in the name of Luening & 
Co. did not, of îtself, necessarily vest the title in Luening & Co. 
The question was one of fact, and depended upon the intention of 
the parties. If it was the intention of the parties that Kuehn, 
Metzler & Co. should retain possession of the bill of lading, and de- 
liver it over to the First National Bank of Seattle, in pursuauce of 
the agreement between Luening & Co. and the plaintiff in error, upon 
the delivery of which the money for the purchase of the hops was 
to be advanced by the Seattle bank, as the agent of plaintiff, and the 
bill of lading to be forwarded to the plaintiff in error at Milwaukee, 
as security for the advance thus made, then the title did not pass to 
Luening & Co., and the hops were not subject to attachment, except 
as to the surplus of the value thereof, if any, over and above the pur- 
chase price paid therefor. The controlling question as to the vari- 
ous transactions touching the sale, delivery, and possession of the 
hops "is," as was said by the court in Hatch v. Oil Co., 100 U. S. 
124-131, "rather one of intention than of strict law, the gênerai rule 
being that the agreement is just what the parties intended to make 
it, if the intent can be collected from the language employed, the 
subject-matter, and the attendant circumstances." The effect of a 
consignment of goods is, generally, to vest the property in the con- 
signée. The effect of such a bill of lading as évidence is to raise a 
presumption of property in the goods in him to whom it makes them 
deliverable. Lawrence v. Minturn, 17 How. 100, 107; Scharff v. 
Meyer (Mo. Sup.) 34 S. W. 858, 801; Krulder v. Ellison, 47 N. Y. 37. 
But this effect may be controlled by spécial clauses in the bill of 
lading, or by évidence aliunde. It is also true that a delivery to 
the carrier is a delivery' to the vendee, and the property vests imme- 
diately, unîess there is some agreement or understanding to the con- 
trary. This is trùe, whether the consignée named in the bill of lad- 
ing is the real purchaser of the goods, or the party who bas made 
advances for the purchase of the goods. 

In Dows V. Bank, the suprême court said: 

"We agrée that, wliere a bill of lading has been taken containing a stipula- 
tion that the goods shipped sliall be delivered to the order of the shipper. or 
to some person designated by him other than the one on whose account they 
bave been shipped, the inference that it was not intended the property In the 
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goods shouia pass, except by subséquent order of the person holding the bill, 
may be rebutted, though It is held to be almost conclusive; and we agrée that, 
where there are drcumstances pointing both ways, some Indlcating an Intent 
to pass the ownershlp Immediately, notwlthstanding the bill of lading,— in other 
words, where there la anythlng to rebut the effect of the bill,— it becomes a 
question for the jury whether the property bas passed." 

In Prince t. Boston & L. R. R., 101 Mass. 542, 546, the court said: 
"It Is too well settled to need a citation of cases that a delivery to a carrier 
with Intent on the part of the vendor or consignor to pass the property, either 
absolutely or speeially, to the purchaser or consignée, who bas made advances, 
is effectuai as a delivery to that end. The carrier is, tn such cases, in con- 
templation of law, the bailee of the person to whom, and not by whom, the 
property is sent. And a delivery to hijn, with no jus disponendi reserved to 
the shipper, is as effectuai as If to the consignée himself. It is always a ques- 
tion of the Intention with which the act is done; and ail acts, déclarations, 
and cireumstances accompanying it, and which Indicate Its purpose, are ad- 
missible In évidence." 

Benj. Sales, §§ 418, 1190, 1211, note 10; 1 Jones, Liens, § 462. 

The question which must necessarily dispose of thîs case is clearly 
and correctly stated in the former opinion of this court, where many 
authorities bearing directly upon the subject were reviewed. We 
then stated, and again repeat, that: 

"In the case before the court there is nothing from which It may be In- 
ferred that there was an intention that the title to the hops should pass to 
the purchaser before payment of the purchase price, save and except the fact 
that they were delivered by the consignors to the carrier for transportation, 
consigned to A. F. Luening & Co., and that a bill of lading was made out to 
that efCeot Thèse facts alone wonld amount to proof prima fade that the 
consignées were the owners. Thelr effect as évidence, however, is overcome 
by the other facts In the case,— by the fact that the goods were to be paid for 
before delivery, that the purchase money was to be procured by pledge of the 
goods upon a draft with the bill of ladhig attached, and by the fui"ther fact 
that the possession of the bill of lading was to be retalned by Kuehn, Metzler 
& Co. until they should receive payment." 

Common honesty demanda that agreements of this character, made 
in good faith, should be protected by the courts. Especially is this 
true where, as in the présent case, the attaching parties hâve not 
been misled, and do not stand in the light of innocent purchasers. 
In Tilden v. Minor, supra, the court said: 

"The movement of the Immense products of the West to the seaboard in- 
volves the use of large sums of money, which requires confidence and crédit. 
To Insure that, the bill of lading bas been regarded In law as the symbol and 
représentative of the cargo, The assignment for honest purposes of the bill 
of lading Is efCectually the assignment of the cargo; and since rail ways hâve 
made continents navigable as well as the sea, and Immense products and almost 
limitless tonnage are floated by thelr agency to the great ceatral dépôts of 
commerce, the propriety and necesslty of the rule become more apparent, and 
the duty of the court to make it certain and Inflexible more obvions." 

The judgment of the circuit court is reversed, with costs in favor 
of plaintifE in error, and the cause remanded for a new trial in con- 
formily with the views herein expressed. 
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EATHBUN CO. v. BALPH et aL 
(Clrcnlt Court, W. D. Pennsylvaiila- June 18, 1896.) 

1. Affidatit of Dépense— Set-Ofp. 

An affldavlt of défense, under the Pennsylvanla practlce, to an acHon for the 
price of cément, whicb elaims a set-ofC because of Inferior quality, whereby 
the ceilings and walls of buildings ereeted by défendants cracked, and part 
of the floors broke and fell ont, Is insufficient, where the extent of the damage, 
the amount of the various items of loss, or the cost of repairs are not speclflcal- 
ly Btated. 

2. Saub. 

An affldarit of défense to an action for the price ot cernent, whlch daims 
a set-oft becanse of inferior quality, whereby défendants' building construc- 
tion was détective, so that they lost other contracts, and the value of a pat- 
ent under which they were operating was Impaircd, is Insufficient, where the 
contracts lost are not specifled, only the gross amount of damages is averred, 
and the losses are not sbown to be connected wlth the oontract of sale. 

H. & G. C. Burgwin, for plaintifiE. 
R. A. & Jas. Balph, for defendanta 

BUFFINGTON, District Judge, The Eathbun Company, a cor 
poraticm of the dominion of Canada, bring suit against the Oolumbian 
Fireprooflng Company to recover for a quantity of cément sold and 
delivered. This cernent (with some other smaJl items), to the extent 
of $5,770.46 in value, vraa furnished to the défendant at Toronto, 
Canada, from September 14, 1895, to December 12th following. It 
was used by défendant to fireproof two buildings in that city, under a 
patented process for which the défendant company owned the Cana- 
dian and United States patentsw On December 4, 1895, the défend- 
ant company gave on account a note for $1,500, at 60 days, and later 
accepted a draft, dated December 30, 1895, for $1,500 at one month. 
Thèse were not paid at maturity, and to recover the amount of thèse, 
together with $1,270.46, the balance of the account, — in ail the sum 
of $4,270.46, — ^this suit is brought. To this demand the défendant 
bas flled an afBdavit of défense in which crédit is claimed for $1,091.83, 
which is alleged to hâve been paid by Robert S. Simpson to the plain- 
tiff on account of the défendant; also, for $148.53 for a number of jute 
bags returned. In addition thereto, the défendant elaims an offset 
against plaintiff in the sum of $4,432.67, for damages sustained by 
it by reason of the plaintiff having furnished an inferior quality 
of cément in breach of its contract The plaintiff moves for judg- 
ment for want of a suflBcient affidavit of défense. 

After a careful examination of the questions raised, we are of 
opinion the rule is well taken, and must be made abs'olute, except 
as to the items hereafter noted. The affldavit avers that plaintiff 
company agreed to sell it ail the cément necessary for flreproofing 
the Simpson and Globe Printing Company Buildings in Toronto, 
and it was to be of a kind known as "Star Portland" cernent; 
that, of that furnished, a large quantity — how much the afftdavit 
fails to state — was not "Star Portland," but of an inferior kind and 
quality; that, by reason of the use of this inferior article in the 
work, a large part of the floors in the Simpson Building broke, and 
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fell out. The affidavit does not state the amount of floor space 
thus broken, the cost of replacing it, or the damage incurred by 
défendant by reason thereof, although it shows they were replaced 
by défendant. The cost of doing it was evidently within defend- 
ant's knowledge. It further statea that the inferior cément used 
caused certain floors and ceilings in both buildings to crack; that 
they were rejected by the owners, who refused to pay défendant 
for flreprooûng the buildings. No détails are given as to what 
or how many ceilings or floors cracked, the extent of the cracks, 
the damage done thereby, or the amount of damages claimed or 
retained by the owners of the buildings. It is averred that by rea- 
son of thèse defects the défendant was subjected to the distrust 
and suspicion of the architect and the owners of the building, and 
by reason of this distrust was hindered and subjected to great ad- 
ditional expense in the work of construction. The nature and ex- 
tent of this hindrance, and the damage done thereby, are not stated. 
The allégation is made that, by the discrédit thus brought on its 
System of fireproofing, the défendant lost or was prevented from 
getting valuable contracts, and the value of its patents was im- 
paired. What contracts défendant lost, what they were for, the 
amount Of damage sufifered thereby, or the amount of dépréciation 
in the value of the patents is not stated. In ail thèse respects the 
aflSdavit is vague, uncertain, and lacks definiteness. The terms 
used and assertions made are very gênerai, and there is a marked 
absence of détail. There is not a spécifie allégation of the na- 
ture or extent of the several items of damage, and no flxing of 
the mOûey value thereof. In the nature of things, the cost of re- 
placing the broken floors in the Simpson Building was a matter 
capable of being quite accurately stated. The same remark ap- 
plies to the cracked and damaged walls and ceilings of both build- 
ings. But a mère gênerai allégation of damage, with a total 
avoidance of détail, will not avail. See End. Affid. Défense, 510. 
Such détails and money value should be stated; for, if stated, 
the plaintiff may concède them, and take judgment for the balance. 
Watson V, Galloway, 1 Wkly. Notes Cas. 109. It is true the affi- 
davit lumps most of thèse items together, and avers damages in 
a gross Sum of more than sufiicient to cover plaintiff's claim; but 
in this aggregate are included items of alleged set-off which, un- 
der the allégations of the afiîdavit, are not shown to be proper items 
of set-oflf, to wit, the loss of prospective contracts, and the impair- 
ment of the value of the patents. There is nothing shown in the 
affidavit to connect such losses, even if the amount of them was 
stated (which is not done), with the contract of sale. The facts 
stated do not show they were a necessary, or even probable, sé- 
quence of a failure on the part of the vendor to fulflll the contract. 
In the absence of the allégation of facts in this regard, we may 
deem them wholly spéculative and remote, and not proper grounds 
of set-off in this action. Pittsbûrgh Coal Co. v. Foster, 59 Pa. St. 
365; Ogden v. Beatty (Pa. Sup.) 20 Atl. 620; Express Co. v. Eg- 
beit, 36 Pa. St. 364; Fessier v. Love, 48 Pa. St. 407. Such being 
the case, the court cannot, from the affidavit, détermine whether 
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the gross amount of damages alleged applies to those items which 
are legitimate grounda of set-ofE, or to those which are not. In- 
deed, the gênerai absence of spécifie allégations and data in the 
afQdavit would seem fatal to its eflBcacy to prevent judgment. 
Kaufman v. Iron Co., 105 Pa. St. 541; Ogden v. Beatty (Pa. Sup.) 
20 Atl. 620. 

The two items, of the Simpson payment of |1,091.83, and the créd- 
it for jute bags returned |148.53, are properly averred so as to pre- 
vent judgment; but the others are not. In accordance with the 
provisions of the act of the Pennsylvania assembly of May 25, 
1887 (section 6), to vs'hich the practice of this court conforma, judg- 
ment may be moved for want of a sufflcient afiSdavit of défense for 
the whole or part of the plaintiff's claim. If, therefore, the plain- 
tiff desires to contest the two items aa above stated, a motion will 
be entertained allowing judgment for the amount of plaintiff's claim 
less the two mentioned items, and with leave to proceed to trial for 
the balance of the claim. 



MARKS et al. v. NORTHERN PAC. R. CO, 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1896.) 

No. 277. 

1. Appbal — TiMB DP Taking — Entry dp Judgment. 

The jury havlng returned a verdict for défendant by direction of the 
court, the plaintifCs procured the judge to Bign a biH of exceptions, which, 
after reciting the fact, concluded, "Forasmuch as the facts aforesaid, and 
the décision of the court thereon, do not appear of record, plaintiffs pray 
that this, their bill of exceptions, may be ailowed," etc. A formai judg- 
ment was entered on the verdict some months later, and a writ of error 
was sued out within six months thereafter; but défendant moved to dis- 
miss the same in the appellate court on the ground that the words above 
quoted either implied that a judgment was at that time rendered, or that 
the words themselves constituted an entry of judgment. Held, tliat this 
contention was unfounded, and tliat the writ of error was sued out in time. 

2. Railhoad Constbdction Contract— Extka Work— Awabd oï Enqihber— 

Bad Faith. 

Plaintiffs built for défendant Company a certain Une of railroad, under 
a contract that no extra labor or material was to be paid for, unless or- 
dered by the company's engineer, who was constituted umpire to iiiially 
décide ail questions which might arise. The contract reserved to the Com- 
pany the right to change the line and grade without aiïecting the price, 
but provided that the engineer was to fix the amount to be paid for any 
change materially afCecting the cost, so as to do substantial justice. During 
the progress of the worli, changes which did materially afCect cost were 
made, which plaintiffs requested the engineer to estimate, but he did not 
until after plaintiffs had been paid the price of the original contract. 
Subsequently the umpire awarded $3,755.50 for extra worls, but made a 
flnding that the worli had been delayed, to the company's damage of an 
equal sum, and that the one should offset the other. He refused to talie 
any further action, or to hear the plaintiffs in regard to the reasons for 
delay, which they alleged were caused by the company, without their fault. 
Held, that the circumstances were such clear évidence of bad faith as to 
render the award void. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 



942 76 FEDERAL REPORTER. 

This was an action brouglit by J. B. Marks and otHers agaînst the 
Northern Pacifie Railroad Company. From a judgment in favor of 
défendant, plaintifls bring error. 

F. H. Graves, for plaintiffs in error. 
W. 0. Chapman, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The motion to dismiss the writ of error 
must be, and is, denied, The motion is based upon the ground that 
the writ was not sued ont within the time limited by law, which is 
six months after the entry of the judgment sought to be reviewed. 
Act March 3, 1891, § 11 (26 Stat. 826-829). The record shows that 
the case came on for trial before the court below on the 25th day of 
April, 1894. A jury having been duly impaneled and swom to try 
the issues of fact, the attorney for the plaintiffs made an opening 
Btatement of the facts he expected to prore and relied upon for a re- 
oovery, upon the conclusion of which, on motion of the défendant, the 
court below instructed the jury to retum a verdict for the défendant, 
which was accordingly done on the same day. No judgment, how- 
ever, on the verdict was entered until November 20, 1895, on which 
day, upon the motion of the plaintiffs in the case, a judgment upon 
the verdict rendered was gigned by the judge, and entered of record. 
The writ of error was sued out and filed in the court below December 
28, 1895, — within six months after the entry of the judgment. The 
day after the rendition of the verdict (that is to say, on the 26th of 
April, 1894), the plaintiffs below presented to the trial judge a bill 
of exceptions, setting forth the facts upon which they relied as en- 
titling them to a recovery, Immediately after which the bill of excep- 
tions recites: 

"Thereupon the défendant moved the court, upon said opening statement and 
the pleadings, to Instruct the jury to flnd a verdict for the défendant, on the 
ground that the facts, If proven as stated, would not entitle the plaintiffs to 
recover; and, after argument by counsel for the plaintiffs and défendant, the 
court granted said motion, and Instructed the jury accordingly, to which ac- 
tion of the court the plaintiffs duly excepted, and thelr exception waa allowed. 
No teetimony was offered in the case, because of the action of the court as 
aforesald, and the making of the opening statement as hereinbefore set out 
was ail that occurred In the triaj of the case prior to the instruction given as 
aforesald. Counsel for the plaintiffs made no objection to the court rullng on 
the facts contained In his said opening statement, instead of waiting to hâve 
the same developed by the évidence, but consented thereto; and forasmuch as 
the facts aforesald, and the décision of the court thereon, do not appear of 
record, the plaintiffs pray that this, their bill of exceptions, may be allowed, 
which Is now done, and the said bill of exceptions slgned and sealed accord- 
ingly. April 26, 1894. C. H. Hanford, Judge." 

This bill of exceptions was on the same day (April 26, 1894) filed 
with the clerk. And it is insisted on the part of the counsel for the 
défendant in error, as we understand them, that the use of the words 
in the bill of exceptions, "and forasmuch as the facts aforesald, and 
the décision of the court thereon," signed by the judge, either imply 
that a judgment had been entered upon the verdict, or of themselves 
constitute such a judgment. We are unable to see anything in the 
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suggestion. Tke use of tlie word "décision" in the recitation in the 
Mil of exceptions evidently refers to the action of the court in its rul- 
ing upon the motion of the défendant in the case to instruct the jury 
to flnd a verdict for the défendant on the ground that the facts, if 
proven as stated, would not entitle the plaintiffs to recover; and the 
sole purpose of the bill was to présent the facts and the ruling of the 
trial court, with the plaintiffs' exceptions thereto, in order that they 
might, if they elected to do so, hâve the court's ruling reviewed upon 
proper proceedings. In no sensé did the bill of exceptions, or any 
recitation in it, constitute the judgment which was to follow the ver- 
dict rendered by the jury. Indeed, under the statute of the state 
of Washington, by which, in the trial in question, the circuit court 
was, by virtue of section 914 of the Revised Statutes of the United 
States, controlled, no judgment could be entered upon the verdict 
until flve days after it was returned. 2 Hill's Ann. St. Wash. § 435. 
The record shows that the only judgment ever entered upon the ver- 
dict was that signed by the judge, and filed November 20, 1895. 
This is the judgment, — "the entry of the judgment," — in the language 
of the suprême court in Polleys v. Improvement Co., 113 U. S. 83, 5 
Sup. et. 369, and on that day the plaintiffs in error had a right to 
their writ, and on that day the six months began to run within 
which their right existed. 

This brings us to the considération of the merits of the case. The 
action grew ont of a certain contract in writing entered into October 
30, 1891, between the flrm of Thomas Olsen & Co. and the défendant 
railroad company for the building of a certain Une of railroad. The 
défendant company, desiring to shorten and improve the grade of 
certain parts of its road, established and marked out the Une on the 
ground, and caused maps to be prepared showing the extent of the 
necessary cuts and flUs, and their relation to each other. For the 
building of the road in accordance with the line so established, 
marked, and indicated, the flrm of Olsen & Co. (to ail of whose inter- 
est in the premises the plaintiffs in error succeeded prier to the com- 
mencement of this action) and the défendant entered into a written 
contract, which is set out in the amended complaint, describing the 
work to be done, and flxing the priées at which the contractors were 
to be paid for doing it. The contract contained thèse provisions, 
among others : 

"The said parties of the flrst part further agrée that no extra work or ma- 
terial is to be allowed or paid for, excepting only In performance of a previous 
order in wrltlng of the said engineer, and that any and ail clalms for extra 
work or material must be presented to the engineer for allowance at the close 
of the month in which it shall hâve been done or finished, to be tncluded in 
the estimate for that month; otherwlse ail claims therefor shall be deemed 
absolutely waived by the said parties of the flrst part, and the said party of 
the second part shall not be required to allow or pay for the same. • • • It 
is hereby mutually covenanted and agreed by and between the said parties 
hereto that to prevent disputes or misunderstandlngs between them in relation 
to any of the stipulations and provisions contained In this agreement, or the 
true Intent and meaning thereof, or the matter or performance thereof by 
either of said parties, and for the speedy settlement of such as may oceur, the 
chlef engineer of the party of the second part shall be, and he hereby is, made 
and constituted the umpire to décide ail such questions and matters. He shall 
also décide the amount and quality. character and kind, of work and ma- 
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ter]als performed and flnlshed [fumlshed] by the sald parties of the flrst part 
under thls contract, Including ail extra work and materlal; and Ma décision 
shall be final, and shall be bindlng and conclusive, to ail intente and purposes, 
and in ail places, on the said parties hereto." 

The contract concluded with the provision that: 

"The sald party of the second part expressly reserves the right, at any time, 
to change and alter, in whole or in part, as to It may seem expédient, the line 
and the grade of that portion of its railroad embraced In this contract, and 
it is hereby mutually covenanted and agreed by and between the said parties 
hereto that any change or altération of the line or grade or bridges, or of ail, 
shall not afCect the priées herein specifled; nor shall any bill for 'extras,' or 
other charge or claim, be made, allowed, or paid by reason thereof, or of any 
différence occasioned by any such change or altération, in the quantity, lo- 
eality, or nature of the work to be performed. But if, in any case, the chief 
engineer shall deem the change of line or altération of grade to hâve materially 
affected the cost of doing the work, he shall fix and détermine the price to be 
paid, either above or below, as Uie case may be, the priées herelnbefore pro- 
vided to be paid for such work, so as to do substantial justice between the 
parties." 

During the progress of the work the défendant company, by 
virtue of the provision last quoted, changea the line of the road 
in certain places, and the contractors built it in accordance with 
those changes. While the vrork was progressing the contractors 
claimed that the changes in the line materially increased the cost 
of construction, and requested the defendant's engineer to flx and 
détermine the amount of such additional cost; concerning which, 
however, the engineer did not act up to the time of the completion 
of the work, nor until as hereinafter stated. When the work was 
flnally finished, estimâtes were made by the chief engineer, and a 
statement of the amount due and unpaid therefor, in accordance 
with the priées fixed in the contract, was certified by him, and 
paid by the company to the contractors. 

The facts, as they are made to appear in the opening statement 
made by the attorney for the plaintiffs to the jury impaneled to try 
the issues in the case, upon which the court below acted, must, as 
the case is presented, be accepted by us as true. From that state- 
ment it appears that what the plaintiffs were paid and received did 
not include their claim for the additional work caused by the 
change in the line of the road made by the défendant; that subse- 
quently the engineer of the défendant made a written décision to 
the effect that the changes in the line of the road had materially 
affected the cost of doing the work, and awarding them therefor 
the lump sum of |3,755.50; that he then made a flnding that the 
plaintiffs had delayed the completion of their contract for a con- 
sidérable time beyond that limited therein, from which cause the 
défendant had suffered damage in the increased cost of engineer- 
ing services and of train service, and that this damage amounted 
to as much as the amount awarded the plaintiffs for the additional 
work, and constituted an offset to the same; and, therefore, that 
the plaintiffs were not entitled to anything from the défendant. 
This décision the engineer made in writing, and sent- to the plain- 
tiffs, since which time he has refused to take any further action in 
the matter, although of ten requested by the plaintiffs to do so. 
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Counsel for the plaintiffs, in his opening statement, proposed to 
show by testimony that any delays in the completion of "the con- 
tract by the plaintiffs was at the request of the engineers in charge 
of the work for the défendant, and for the defendant's accommoda- 
tion; that no claim for, or intimation of, damages suffered by de- 
lay was made by the défendant to the plaintiffs prior to the award 
by the engineer; that the plaintiffs were given no notice of a pur- 
pose on the part of the engineer of the défendant to consider any 
question of damage to the défendant by reason of any delay; and 
that they were never heard by him on that subject. Assuming 
that, under the provisions of the contract, the defendant's engineer 
was empowered to consider any question of damages growing out 
of the matters specifled in his flndings, those damages were not 
limited, if they at ail related, to the additional work caused by the 
changes in the Une of the road. For nothing but the additional 
cost caused by those changes did the plaintiffs sue. Everything 
else due under the contract, the answer itself shows, was paid prior 
to the commencement of the action ; for it is therein averred, among 
other things — 

"Tliat défendant, prior to the commencement of this action, to wit, between 
the Ist day of August and the Ist day of October, 1892, at Spokane, Wash., 
did make and deliver to plaintiffs thelr final estimate covering the work men- 
tioned and referred to in the amended complaint herein, and did tien pay to 
plaintiffs the sum of ^18,696.91, and plaintiffs did then and there release de- 
fendant from ail further claims and demands of plaintiffs, and did on said 
30th day of August, 1892, and in considération of such payment, assign, sell, 
transfer, and set over unto défendant the contract set forth in the amended 
complaint herein, and did, in considération of such payment, further assign, 
sell, transfer, and set over to défendant ail right, claim, or demand, of what- 
soever klnd or nature, which plaintiffs then had, or may hâve had, In or by 
said contract." 

When that final estimate was made and delivered by the défend- 
ant to the plaintiffs, together with $18,696.91, no suggestion ap- 
pears to hâve been made that the plaintiffs had damaged the de- 
fendant by any act or omission. Moreover, the statement of plain- 
tiffs' counsel included an offer of testimony to show that any de- 
lays in the completion of the contract by the plaintiffs was at the 
request of the ensrineers in charge of the work for the défendant, 
and for the accommodation of the défendant, and that no claim or 
intimation of any damages suffered by delay had been made by 
the défendant to the plaintiffs, or to any other person, to their 
knowledge, prior to the action of the engineer in respect to the 
award, and that the plaintiffs were given no notice of a purpose on 
his part to consider any such question. Where ddmages are claim- 
ed as an offset to mouey otherwise found due a contractor, grow- 
ing in whole or in part out of the alleged delay of the contractor 
in performing his contract, most obviously the contractor against 
whom the damages are asserted is entitled to show, if he can, that 
the delay was caused by the party claiming the damages. The 
constituting, by agreement of the parties, of the engineer of the 
défendant company the umpire to ascertain and détermine the 
amounts that should be due the contractors under the contract, 
v.76F.no.7— 60 
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and to décide ail disputes and misunderstandings between the par- 
ties in relation to the provisions of tlie contract and their perform- 
ance, was accompanied by the presumption of law that the en- 
gineer should at ail times, and in respect to every matter submitted 
to his détermination, exercise an honest judgment, and commit 
no such mistakes as, under ail the circumstances, would imply 
bad faith. Railroad Co. v. March, 114 U. S. 549-554, 5 Sup. Ct. 
1035. If it be conceded that the contract in question contemplated 
the considération by the umpire of such damages as are specified in 
his findings, his fixing, without affording the contractors any op- 
portunity to be heard upon the question, the amount of such dam- 
ages so as to offset the value of the additional work performed by 
them, growing ont of the changes in the Une made by the défend- 
ant Company, was, under the circumstances appearing, such gross 
error as to imply bad faith on his part; for the damages specified 
by him related, at least in part, if not wholly, to the subject of 
the main provisions of the contract, upon the performance of which 
he found and certified that the contractors were entitled to |18,- 
696.91, and against which he neither allowed nor suggested any 
damages in favor of the défendant company, and which sum of 
money the company paid without any such claim or suggestion. 
To offset the amount subsequently found by him to be due the 
contractors as additional costs growing out of the changes of Une, 
by damages which, if sustained by the company, were sustained 
prier to that settlement and payment, without notice to the con- 
tractors of any such claim, or affording them an opportunity to be 
heard in respect to it, is, we think, very clear évidence of such 
gross error as to imply bad faith, and an award so made is void. 
Justice Story, speaking for the suprême court in Lutz v. Linthicum, 
8 Pet. 178, said, "If the award was made without notice, it ought, 
upon the plainest principles of justice, to be set aside." The at- 
tempted offset to the amount found by the umpire to be due the 
contractors for the additional cost of the work incurred by the 
changes in the line of the road being invalid, the award in question 
must be held void in toto. Sergeant Williams, in his note upon the 
case of Pope v. Brett, 2 Saurid. 292, says, "If, by the nullity of 
the award in any part, one of the parties cannot hâve the advan- 
tage intended him as a recompense or considération for that which 
he is to do to the other, the award is void in the whole." "This 
just principle," observed Chief Justice Marshall, speaking for the 
suprême court in Lyle v. Rodgers, 5 Wheat. 394--409, "must always 
remain a part of the law of awards." 

The case showing that the umpire refused, upon request of the 
plaintiffs in error, to take any further action in respect to the 
additional cost of the work in question, growing out of the changes 
in the line of the railroad, than that already taken by him, and that 
the défendant company refused to require him so to do, and the 
award shown by the record to hâve been made by the umpire be- 
ing void, the judgment must be reversed, and the cause remanded 
for a new trial. Ordered accordingly. 



OBEENE V. SiaUA lEON CO. 947 

GRBBNB T. SIGUA IRON 00. 
(Circuit Court of Appeals, Second Circuit. October 21, 1896.) 

OOBPOKATIONS — TrANSFKR OF BtOCK — EXECUTOBT AgBBBMENT— StOCKHOLDKBS. 

Défendant agreed to purchase 1,000 shares of a certain stock from a 
syndlcate, but before the stock was Issued to such syndicate he refused 
to take 400 of the shares. When the stock was Issued, the trustée of 
the syndlcate executed an assignment of the 1,000 shares to the défend- 
ant, and the corporation, at such trustee's request, transferred the stock 
to défendant upon its ledger. Two certificates were Issued, but the one 
for the 400 shares In question défendant never took, and It remained In 
the possession of the corporation. Eeld that, as to the 400 shares, he was not 
Mable as a stoekholder, his agreement belng merely an executory engagement 
for the purchase of shares, which, while rendering him liable in damages for 
a breach on refusai to perform, did not authorize a transfer of the shares to 
him on the books of the corporation. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by the Sigua Iron Company against Benjamin D. Greene. 
Judgment for plaintifC, and défendant appeals. 

Kellogg, Eose & Smith, for p^aLntiff in error. 

Wm. B. Homblower and Howard A. Taylor, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiflf en- 
tered upon the verdict of a jury. The action was brought to recover 
of the defendaiit, as a stoekholder of the corporation plaintiff, the 
amount of certain calls for installments due and unpaid upon 400 
shares of stock. The assignments of error raise the question whether 
there was suflBcient évidence in the case to support the ruling of the 
trial judge refuaing to direct a verdict for the défendant, and leaving 
it to the jury to détermine as an issue of fact whether the défendant 
ever became a stoekholder of the plaintiff. It was not alleged that 
the défendant was liable for the calls as a stoekholder of the corpora- 
tion by original subscription, but the theory of the action was that 
he became a purchaser of 1,000 shares, and a stoekholder by the 
transfer of those shares to him upon the books of the corporation. It 
appeared in évidence that certain individuals, known as the "Sigua 
Syndicate," the promoters of the enterprise which the corporation 
was orgaaized to carry on, were, by an agreement with the corpora- 
tion, entitled to 29,995 shares of its capital stock, of the par value 
of $100 per share, subject to calls and assessments to the extent of 
35 per cent. In May, 1890, the plaintiff and certain other persons 
severally signed an instrument which read as f ollows : 

"We, the undersàgned, hereby agrée with the Sigua Syndlcate to purchase 
from them, at $35 per share, the number of shares (of the par value of $100 
each) set opposite our names, respectlvely, the same behig 65 per cent, peld, 
and liable to further oalls aed assessments to the extent of 35 i>er cent.; sald 
35 per cent, being payable one-tenth, or ten per cent, thereof, on eall, aud the 
remalnder as required, probably at the rate of one-tenth, or ten per cent., of 
sald 35 per cent every two months, or a proportionate p^u m case of over- 
eubscrlptlon." 
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The défendant subscribed for 1,000 shares. The Instrument was 
delivered to one Smith as trustée for the syndicate. July 8, 1890, 
the corporation duly issued a certiflcate to Smith, as trustée for the 
syndicate, for the 29,995 shares. July 9, 1890, Smith, as trustée, 
executed an assignment of 1,000 of thèse shares to the défendant, and 
the corporation, upon Smith's request, transferred upon its stock 
ledger the 1,000 shares to the défendant, and issued two certificates 
therefor in the name of the défendant, one for 600 and the other for 
400 shares. The défendant had previously declined to talie the 400 
shares, insisting that the subscription was made upon the condition 
that he should not be required to pay for any of the shares which 
he might not be able to place with or sell to other persons, and that 
he had been unable to dispose of 400 shares. He afterwards accepted 
the certiflcate for 600 shares, but did not taise the one for 400 shares, 
and it was not delivered to him, but thereafter aJways remained in 
the possession of the corporation. Calls for payment of installments 
were duly made by the board of directors from time to time, but no 
notice of a call was ever sent to the défendant. The amount due on 
unpaid installments of 400 shares at the time of the trial was $14,000 
principal and 15,790.96 interest; in ail, $19,790.96. For this amount 
the jury rendered a verdict for the plaintifl. The trial judge seems 
to hâve assumed that the subscription by the défendant evidenced a 
purchase of the shares, and instructed the jury that it was of itself a 
suflScient authorization to the corporation to make the transfer upon 
its books to défendant. 

It is entirely clear that a person cannot be constituted a sharehold- 
er in a corporation by a transfer of shares without his consent. The 
transfer of shares on the books to a person who refuses to accept 
them or recognize the act in auy way does not change his position in 
regard to the corporation. That a purchase of shares from an exist- 
ing stockholder, which is sufflcient, as between the parties, to divest 
the title of the vendor, and vest it in the vendee, and is intended to 
do so, is of itself an implied délégation of authority to the vendor, 
consequently to the corporation, to cause the requisite transfer to be 
made upon the books of the corporation, we do not doubt. The ven- 
dor is entitled, as against the vendee, to be relieved from further lia- 
bility as a stockholder, and the vendee is entitled, as against the 
vendor, to ail the rights of a stockholder; and the intention of the 
parties cannot be fully effectuated without the transfer upon the 
books. The very essence of such a contract is that the seller shall 
relinquish and be relieved from, and the purchaser assume, ail future 
bei>eflts and liabilities in respect of the shares. Grissell v. Bristowe, 
L. R. 3 0. P. 112. Because the vendor is entitled to be relieved from 
thèse liabilities, it has been held that, where he has been obliged to 
pay the debts of the corporation in conséquence of the failure of the 
vendee to cause the transfer to be made upon the books, he may re- 
cover the amount so paid in an appropriate action. Johnson v. 
Underhill, 52 N. Y. 203; Oastellan v. Hobson, L. E. 10 Eq. 47; Walker 
V. Bartlett, 18 0. B. 845; Wynne v. Price, 3 De Gex & S. 310, In 
Webster v. Upton, 91 U. S. 65, the court declared that it was the duty 
of the vendor of shares to make the transfer to the purchaser on 
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the books of the company, and that the purchase was of itself an au- 
thority to the vendor to cause such a transfer to be made. The 
court said: "It is clear that the vendor may himself request the 
transfer to be made, and that when it is made at his request the buyer 
becomes responsible for subsequeat calls." See, aiso, Wheeler v. 
Millar, 90 N. Y. 353. It was held in Glenn v. Garth, 133 N. Y. 18, 30 
N. E. 649, and 31 N. E. 344, that a broker who had purchased shares 
from another broker without giving the latter express authority to 
cause the transfer to be made Hi)on the books of the corporation did 
not become a stockholder notwithstanding the selling brolier had 
caused the transfer to be made. This doctrine would resuit either in 
compelling a vendor whose shares bave been purchased to continue 
to be a stockholder, and subject to ail the liabilities of that relation, 
or in relieving both vendor and vendee from the obligations of that 
relation to the corporation and its creditors. But it is unnecessary to 
consider the question upon principle, as the adjudication in Webster 
V. Upton is controlling upon this court. If by agreement between 
the défendant and the Sigua Syndicate the défendant had acquired 
the title to the 1,000 shares, the doctrine stated would be applicable. 
But the subscription did not vest in him any particular shares or 
number of shares, and was not intended to do so. When it was 
signed, the syndicate did not hâve légal title to the shares, because 
they had not at that time been transferred to the syndicate upon the 
books of the company. It was uncertain how many of the shares 
were eventually to be taken by the défendant. He promised to 
purchase a thousand shares, "or a proportionate part in case of over- 
subsçription." It was merely an executory engagement for the pur- 
chase of shares, which rendered the défendant liable in damages for 
a breach upon his refusai to perform. The case is one where the de- 
fendant never became a stockholder of the corporation, and because 
the trial judge declined to direct a verdict for the défendant upon 
this ground we conclude that the judgment should be reversed. 

Application for Reargument. 

{December 8, 1896.) 

WALLACE, Circuit Judge. The application which bas been made 
for a reargument of this cause is based largely upon the ground that 
the points upon which the décision of the court proceeds were not 
discussed in argument or upon the briefs. The fundamental prop- 
osition which it was incumbent upon the plaintiiï to establish was 
that the défendant became a stockholder of the corporation as to the 
shares in controversy by reason of a transfer of those shares to him 
upon the books of the corporation; and it was of course essential 
that the plaintifl demonstrate that the transfer was duly authorized 
by the défendant. No authority from him was shown, or was claimed 
to exist, except such as could be implied from the contract with the 
Sigua Syndicate. The plaintiiï insisted that this contract evidenced 
a purchase of the shares, and consequently imported authority to 
the vendor and to the corporation to transfer the shares upon its 
books and treat the défendant as a stockholder. We held the con- 



950 76 FEDERAL REPORTER. 

trary, being of opinion that the contract was merely an executory 
agreement to purchase, and not a présent contract of purehase. If 
this point was not discussed, we can only say that it was the basic 
point in the case, and a décision coiild not hâve been properly reached 
by the court without considering it and deciding it. As we enter- 
tain no doubt of the correctness of the jndgnient upon this point, and 
as ail the other grounds of the application for a reargument relate 
to Bubsidiary questions not affecting the primary one which lies at 
the very threshold of the controversy, we do not think a reargument 
would be profitable, and the application is therefore denied. 



SWANCOAT V. REMSEN et al. 
(Circuit Court, S. D. New York. September 24, 1896.) 

1. United States Marshals— Service dp Complaint. 

A United States marshal Is entitled to reasonable compensation for serv- 
ing a complaint, and, where It is served together wlth the summons, a 
fee of one dollar wlU be allowed. 

2. SAME— MlLEAGE. 

When two papers in a cause are served together on the same party, mileage 
cannot be doubled by charging separately for each. 

This was an action by Eichard J. Swancoat against Charles 
Remsen and others. The case was heard on objections made by 
the plaintiff to the marshal's fées. 

Albert T. Patrick, for plaintiff. 
John E. Kennedy, for the marshal. 

LACOMBE, Circuit Judge. Objection is made by plaintifE to the 
marshal's bill for fées for serving summons and complaint. The 
fées, when coUected by the marshal, must be paid over to the clerk 
of the court. Act May 28, 1896, § 6. They are the compensation 
paid by the litigant for spécifie services rendered to him by an 
officiai of the United States, and it is needless to say that no pro- 
vision of State statute as to the amount of fées to be paid for 
similar services by state offlcers is material. The section of the 
United States Revised Statutes (section 914) to which plaintifE re- 
fers adopts the practice of the state courts, so far as may be; but 
it does not adopt the state fee bill, either for costs or for officiai 
fées. The charge made in this case is as follows: 

For serving summons, 5 défendants, at $2.12 $10 60 

'^ " complaint, " " " 10 60 

$21 20 

The authority for the charge of |2 for the service of the summons 
is contained in the flrst paragraph of section 829, Eev. St. U. S. 
The additional charge of 12 cents is for travel to serve; it being 
the custom hère, for many years, to charge for two miles' travel 
on each service, which fee is also provided for by section 829 at 
6 cents per mile. Neither of thèse items is objected to. 

The summons is the writ of subpœna ad respondendum by which 
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a civil action is begun in this state; and, by the provisions of the 
Code of Civil Procédure, a copy of the complaint may be served 
with the summons, if the plaintifE wishes so to do. In the Ee- 
vised Statutes of the United States it is provided that: 

"The foUowing and no other compensation shall be taxed and allowed to 
• * * marshals [section 823]: * • • For service of any warrant, attach- 
ment, summons, capias, or other wrlt, except exécution, venire, or a summons 
or subpœna for a witness, two dollars for each person on whom service is 
made." Section 829. 

The "complaint" is not within this enumeration, and therefore 
the section contalns no express provision that the marshal shall 
be allowed two dollars for serving it On the other hand, no pro- 
vision of the fédéral statutes is referred to, nor has any been found 
by the court, which either expressly or impliedly requires the mar- 
shal to serve a complaint without compensation for such service. 
Under thèse circumstances, the ofScer performing such service is 
entitled to ask and receive a reasonable compensation therefor. 6 
Op. Attys. Gen. 59; The Alice Tainter, 14 Blatchf. 227, Fed. Cas. 
No. 196; Crock. Sher. § 1144, and cases there cited. If the com- 
plaint were separately served, the charge of two dollars would cer- 
tainly seem reasonable, since the character and estent of the serv- 
ice rendered is closely parallel to the cases speciflcally enumerated 
in section 829. In view of the fact, however, that both papers are 
served at the same time, requiring but a single expédition to flnd 
the défendant, some abatement from that charge should be made. 
It would be unreasonable in such cases to ask more than one dol- 
lar for serving the complaint, and, of course, since there is but 
a single expédition when the papers are served together, mileage 
should not be doubled by charging separately for each. 



UNITED STATES v. CHUNG SHEB. 

(Circuit Court of Appeals, Nlnth Circuit. October 12. 1896.) 

No. 291. 

1. Chinbsb Immigration — Collbctor's Décision — Habbas Corpus Décision. 
In habeas corpus proceedings to release a Chinese person who is denied 
admission to the United States by a coUector, the court is not Umlted 
merely to the question of the jurlsdlction of the collecter to make the déci- 
sion complained of, but may re-examine ail the facts and circumstances 
whlch came before the collecter. 

3. Samb— Rbs Judicata. 

A judgment of a fédéral court discharging on habeas corpus a Chinese 
Immigrant detained on board a vessel pursuant to a coUector's décision, 
and permitting her to land, Is conclusive of the right of entry, and that 
right cannot be re-examineid by any subséquent proceedings for déporta- 
tion. 71 Fed. 277, afflrmed. 

In Error to the District Court of the United States for the Southern 
District of California. 

This was an appeal by Chung Shee, a Chinese woman, from an or- 
der of déportation made by a United States commissioner. The dis- 
trict court reversed the order of the commissioner, and discharged 



952 76 FEDERAL REPORTER. 

the prisoner (71 Fed. 277), and the United States hâve sued ont Uns 
writ of error. 

George J. Denis and Frank G. Finlayson, for plaintiffs in error. 
George P. Phibbs, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. In June, 1893, the défendant in error, 
a Ohinese woman, arrived at tlie port of San Francisco, by steamer, 
from China, and, under the name of Ghung Shee, sought admission 
to the United States on the ground that she was the wife of a 
Chinese merchant then living in San Francisco. She was examined 
by the collecter of that port, and was refused permission to land. 
On July 21, 1893, a writ of habeas corpus was issued in her behalf 
from the district court of the Northern district of California; and, 
upon the hearing had thereon conceming the right of the said Chung 
Shee to land, it was the décision of the court that she was not the 
wife of the said merchant, and an order was made directing her dé- 
portation to China. Accordingly, on August 10, 1893, she was pla- 
ced on board a steamship bound for the port of Hong Kong. In the 
following January she arrived at the port of Portiand, in Oregon, by 
the steamer Signal, from the port of Victoria, in British Columbia, 
and, under the name of Lum Lin Ying, sought admission at said port 
upon the ground that she was the wife of a Chinese merchant of the 
city of Portiand named Chung Chew. She was examined by the col- 
lector of the port of Portiand, and wa« by him denied permission to 
land. On January 30, 1894, her pétition was presented before the 
judge of the district court of the United States for Oregon for a 
writ of habeas corpus, setting forth that she was unlawfully detained 
in custody on board the steamship Signal by the master thereof, in 
accordance with the décision of said coUeetor, and alleging that she 
was the wife of one Chung Chew, a Chinese merchant doing busi- 
ness in said city of Portiand. A writ was issued on the said pétition, 
and on February 2, 1894, said writ and retum were heard upon the 
single issue of the alleged marriage of the petitioner to the Portiand 
merchant, Chung Chew. The court found that she was not the law- 
ful wife of said Chung Chew, inasmuch as there had been no mar- 
riage ceremony, but she was ordered to be discharged from custody, 
and to be permitted to enter the United States, upon the ground that 
she had come to this country with the bona fide belief that the be- 
trothal had between her and Chung Chew amounted to a marriage 
ceremony, and that she was his lawfully wedded wife. Thereafter tlie 
said Chung Chew and the défendant in error removed to Los Angeles, 
Cal., whére tbe latter has since resided. On July 31, 1893, a com- 
plaint was flled with a United States commissioner at Los Angeles, 
alleging that the défendant in error was at the date of filing said 
complaint unlawfully within the United States, and that from the 
time of her coming to the United States to the présent time she had 
been and was a Chinese laborer. Upon the hearing on said com- 
plaint, the commissioner made findings and entered judgment flnding 
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that Ûie défendant in error was a Chinese laborer, unlawfuUy within 
the United States, and adjudging that she be removed to CMna, 
An appeal was taken from said findings and judgment to the district 
court of the United States for the Southern district of Califomia. 
Thereafter, on December 2, 1895, the judge of said court filed with 
the clerk thereof his written opinion, and ordered that the judgment 
and order of said commissioner be reversed and that the défendant 
be discharged; holding that the judgment and order of the district 
court for the district of Oregon, whereby it had been adjudged that 
the défendant in error should be discharged from the custody in 
which she was then held, was res adjudicata, and was a final déter- 
mination of her right to enter the United States, and could not be 
collaterally assailed in the présent proceeding, and must be held to 
establish the lawfulness of her résidence hère. 71 Fed. 277. It is 
the object of the présent writ of error to review the said décision of 
the district court of the Southern district of California, and the sole 
question presented for our considération is whether or not the prier 
judgment of the district court of Oregon is such a détermination of 
the right of the défendant in error to be and remaui within the Unit- 
ed States as to preclude inquiry into the facts presented on the com- 
plaint. 

It is contended on the part of the plaintiff in error that the juris- 
diction of the judge of the district court of Oregon in the habeaa 
corpus proceedings before him was limited to an inquiry conceming 
the jurisdiction of the collecter of the port of Portland to décide 
against the right of the défendant in error to land at that port; in 
other words, that the Oregon court was empowered to consider but 
two questions — First, whether there was any légal and compétent 
évidence before the collecter of that port from which the ultimate 
facts that sustained his judgment could be deduced; and, second, 
were those ultimate facts, as found by him, sufiBcient in law to justify 
his judgment? To support this contention, référence is made to the 
construction placed by the courts upon similar provisions in the acts 
of congress for the régulation of immigration. Section 2 of the act 
of August 3, 1882 (22 Stat 214), provides that the commissioners of 
immigration "shall examine into the condition of passengers arriv- 
îng in any ship or vessel, and for that purpose they are authorized 
to go on board and through any such ship or vessel; and if on such 
examination there shall be feund among such passengers any cen- 
vict, lunatic, idiot, or any person unable to take care of himself or 
herself without becoming a public charge, they shall report the same 
in writing to the collector of such port, and such person shall not be 
permitted to land." Section 6 of the act of February 23, 1887 (24 
Stat. 415), provides that it shall be the duty of the commissioners, 
etc., "to examine into the condition of passengers arriving at the 
ports • » • and if in such examination there shall be found 
among such passengers any person included in the prohibition in 
this act they shall report the same in writing to the collector of such 
port and such persons shall not be permitted to land." In a séries 
of décisions construing the provisions of the immigration acts above 
quoted, the courts hâve held the boards of commissioners to be tri- 
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bunals of a quasi judicial character, constituted by law for the pur- 
pose of inquiring into the facts relative to the immigrants' right to 
land in the United States, In Re Day, 27 Fed. 678, certain immi- 
grants had been denied the right to land after an examination by the 
commissioners, and had applied for a writ of habeas corpus to re- 
Tiew the commissioners' flndings, and to reverse their décision. The 
court said: 

"It Is the business of the commissioners, and not of this court, to ascertain 
the facts, and to détermine whether or not any particular i)assenger comes with- 
Jn the provisions of the statute, so as not to be entltled to land. [Quotlng section 
2 of the act] The provisions above quoted manifestly impose upon the com- 
missioners the duty of determining the facts upon which the refusai of the right 
to land dépends. The gênerai doctrine of the law In such cases is that, where 
the détermination of the facts is lodged in a particular offlcer or tribunal, the 
décision of that offlcer or tribunal is conclusive, and cannot be revlewed, except 
as authorlzed by law. [Quotlng numerous décisions.] The statute of 1882 malies 
no provision for any review of the décision of the commissioners upon the évi- 
dence before them. No such review can therefore be had upon a writ of 
habeas corpus." 

Of BÎmilar import are the décisions in Ee Cummings, 32 Fed. 75 ; 
Ee Dietze, 40 Fed. 324; Ee Vite Eullo, 43 Fed. 62; Ee Bucciarello, 
45 Fed. 463. Thèse décisions follow and apply the gênerai prin- 
ciple established by the suprême court — 

"That, when the law has conflded to a spécial tribunal the authority to heai 
and détermine certain matters arislng in the course of Its duties, the décision 
of that tribunal wlthln the seope of its authority Is conclusive upon ail others." 
.Tohnson v. Towsley, 13 Wall. 72, 83; Freneh v. Fyan, 93 U. S. 169; Steel v. 
Reflnhig Co., 106 U. S. 447, 1 Sup. Ct. 389; Baldwin v. Stark, 107 U. S. 463, 
2 Sup. Ct 473. 

The grant of power to the coUector of the port under the Chi- 
nese restriction act of May 6, 1882, is found in section 9, in thèse 
words: 

"That before any Chinese passengers are landed from any such vessel, the 
coUector, or hls deputy, shall proceed to examine such passengers, comparing the 
certiflcates with the list and with the passengers; and no passenger shall be al- 
lowed to land In the United States from such vessel in Tlolation of law." 

It is urged that the duties imposed upon the collecter in the Chi- 
nese exclusion act are similar to, and equally extensive with, those 
imposed upon the commissioners in the immigration acts, and that 
ail the reasons which may be urged in support of the flnality of 
the décisions of the commissioners apply equally to those of the 
coUector. The suprême court has, however, in our judgment, pla- 
ced an interprétation upon the powers conferred upon the collecter 
which must control the décision of this case. In the case of Jung 
Ah Lung, 124 U. S. 621, 8 Sup. Ot. 663, an appeal had beeu taken 
from the judgment of the circuit court of the United States for the 
district of California afifirming the judgment of the district court 
of that district (25 Fed. 141) in a case of habeas corpus arising on a 
pétition, presented to the district court, alleging that Jung Ah 
Lung, a subject of the emperor of China, was unlawfully restrained 
of his liberty under the order of the collecter of the port of San 
Francisco. The collecter had denied the right of the petitioner 
to land, for the reason that he had failed to produce to the coUector 
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the certificate of identification provided for by law. It wa^ urged 
in the courts below and in tlie suprême court that the collector of 
the port had passed judgment on matters of law and fact involved, 
and that the same were res adjudicata. The suprême court, in 
interpreting section 9, alluded to the provisions of section 12 of 
the same act, and said that: 

"The implication of section 12 Is strongly in favor of the view tliat the jurls- 
dietion of the courts of the United States in the premises was not intended to be 
interfered with. That section provides that 'any Chinese person found unlaw- 
fully witliin the United States shall be caused to be removed therefrom to the 
country from whence he came * • * after being brought before some Justice, 
judge, or commissioner of a court of the United States and found to be one not 
lawfully entitled to be or remain in the United States." So tliat, if it were to 
be claimed by the United States that Jung Ah Lung, if at any time he should 
be found hère, was found unlawfully hère, he could not be removed to the coun- 
try from whence he came, unless he were brought before some justice, judge, 
or commissioner of a court of the United States, and were judicially found to 
be a person not lawful^ entitled to be or remain hère. This being so, the 
question of hls title to be hère can certainly be adjudlcated by the proper court 
of the United States, upon the question of his being allowed to land." 

It is urged by the plaintifEs in error that the décision in the 
Jung Ah Lung Case is not inconsistent with their contention in 
the présent case, and that the STipreme court in that case did not 
hâve under considération the effect of the judgment of the court 
in the habeas corpus proceedings, nor the limits of the power which 
might be exercised on habeas corpus, but that the question there 
was only whether or not the décision of the collector could be re- 
viewed at ail on habeas corpus, and that the language of the court, 
in holding that the "title to be hère can certainly be adjudicated 
by the proper court of the United States upon the question of his 
being allowed to land," relates, not to the provision of the law 
conferring power upon the collector in the matter of preventing 
Chinamen from landing in violation of law, but to the provisions 
of section 12, and the proceeding before a court or commissioner 
on a complaint to remove to the country whence he came any Chi- 
nese person found unlawfully within the United States. We do 
not so understand the décision. It is true that the main question 
presented before the court was whether or not there was jurisdic- 
tion to issue a writ of habeas corpus, and that the court pointed to 
section 12 as sustaining the view that the jurisdiction of the courts 
in the premises was not intended to be interfered with, and drew 
the conclusion that from that section it followed that the question 
of the title of a Chinese immigrant to be hère can be adjudicated 
by the proper court in the flrst instance, when the question arose 
of his right to land; but it also distinctly appears that the court 
proceeded further to déclare that it regarded section 9 "as only 
a provision for specifying the executive oiïicer who is to perform 
the duties prescribed," and that "no inference can be drawn from 
that or any other language in the acts that any judicial cognizance 
whieh would otherwise exist was intended to be interfered with." 
In other words, the décision expressly holds that, notwithstanding 
the provisions of section 9, the courts still hâve the same jurisdic- 
tion, upon habeas corpus, to inquire into the legality of the col- 
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lector's restraint of Ohinese, and the facts concerning tlie same, 
that they wouldliave, had the act contained no such provision. 
It follows from this view of the effect of the Jung Ah Lung Case 
that the décision of the district court for the district of Oregon up- 
on the writ of habeas corpus was an adjudication of the title of the 
défendant in error to be and remain in the United States, upon the 
facts which were involved upon the hearing of the writ. It is not 
claimed that she is amenable to déportation by reason of any fact 
arising since the date of that adjudication. The questions which 
were then determined were those which were raised by the péti- 
tion and the return. In the pétition was alleged the petitioner'a 
daim of right to land, and the déniai of that right, and her re- 
straint. The judgment shows that upon hearing had she was 
"discharged from the détention and restraint complained of in said 
pétition." It clearly appears that there were re-examined before 
the court ail the facts and circumstances which came before the 
collector on his original examination. She cannot again be law- 
fully arrested and held upon the same facts that were in issue in 
the former proceeding. 1 Freem. Judgm. § 324; Ex parte Jilz, 64 
Mo. 205; Yates' Case, 6 Johns. 337; In re Crow, 60 Wis. 349, 19 N. 
W. 713. In the présent proceedings, it is true, it is alleged that the 
adjudication of the court in Oregon was obtained by the introduc- 
tion of false testimony, and is tainted with fraud. But such fraud 
is not a ground upon which to collaterally attack the judgment. 
U. S. V. Throckmorton, 98 TJ. S. 61. We find no error in the déci- 
sion of the district court, and the same will be afflrmed. 



STATE OF lOWA v. McGRBGOR. 
(Circuit Court, N. D. lowa. July 23, 1896.) 

CONSTITDTIONAL LaW — INTERSTATE COMMERCE — SaTjB OF CIGARETTES — OnTGI- 

NAL Packages. 

The lowa statute of July 4, 1896, prohibitlng the manufacture or sale 
of cigarettes, etc., within the state, Is void, as being an unwarrantable 
interférence with Interstate commerce, in so far as it applies to the sale 
of cigarettes importée! into the state, and sold la the original packages of 
importation; such packages being the usual pasteboard box, containing 
10 cigarettes each, bearing the proper internai revenue stamp, and not 
inclosed in any other packages or wrappers. 

This. was a pétition by Donald C. McGregor for a writ of habeas 
corpus, to be directed to John Cône, sheriff of Linn county, lowa, 
to procure his release from imprisonment under the alleged au- 
thority of a warrant issued by a justice of the peace of Rapids 
township, in said county. The circumstances giving rise to this 
proceeding were set forth in an agreed statement of facts, which, 
omitting the merely formai parts, reads as follows: 

At its regular session the législature of the state of lowa passed in March, 
1896, an act which was approved by the govemor of said state on the 4th day of 
April, 1890, and which by virtue of the gênerai laws of said state became operative 
and in effect on and after the 4th day of July, 189C. That said act is in the 
folio wing words, to wit: 
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"An aet to prohibit the manufacture and sale of cigarettes, cigarette paper and 
cigarette wrappers, and provide penalties for the violation of the provisions 
thereof. 

"Section 1. No one by himself, clerk, servant, employé or agent shall for him- 
self or any person else directly or indirectly or upon any pretense or by any device 
manufacture, sell, exchange, barter, dispense, give, in the considération of the 
purchase of any property or of any service, or in evision of the statute, or lieep 
for sale any cigarettes or cigarette paper or cigarette vprappers made or prepared 
for ttie purpose of maliing cigarettes or for the purpose of being filled with tobacco 
for smoking; or own, or keep, or be In any way concerned, eagaged or employed 
in owning or keeping any such cigarettes or cigarette paper or wrappers with in- 
tent to vlolate any provision of this chapter, or authorize or permit the same to be 
done. 

"Sec. 2. Whoever Is found guilty of violating any of the provisions of the pre- 
ceding section for the flrst offense shall pay une of not less than ?25.00 nor more 
than 150.00 and cost of prosecution, and stand committed to the county jail until 
such fine and cost are paid. For the second and each subséquent offense be shall 
pay upon conviction thereof, a fine of not less than ÇIO.OO nor more than $500.00 
and costs of prosecution, or be imprisoued in the county jail, not to exceed six 
months; provided that the provisions of this act shall not apply to sales of job- 
bers doing an taterstate business with customers outside cf the state." 

That tbe petitioner, Donald 0. McGregor, is, and at ail times hereinafter mention- 
ed was, a citizen and résident of the Northern district of the state of lowa, and 
has for many years been engaged at Cedar Rapids, in said state and district, in 
the sale of cigarettes. That in the month of July, 1896, and after the 4th day 
thereof, and prior to the date of bis pétition herein, petitioner purchased, in the 
state of Illinois, from the American Tobacco Company, a corporation organized 
and exlsting under the laws of the state of New .lersey, and having a factory 
for the manufacture of cigarettes in the city of New York, in the state of New 
York, and having slmllar factories at several other points in the United States, 
but having no factory or office or warehouse in the state of lowa, a number cf 
packages, each containing 10 Sweet Caporal cigarettes, and directed sucJi pacl^ages 
of cigarettes to be shipped to him at Oedar Rapids, lowa. Said cigarettes were 
manufactured by said the American Tobacco Company at its factory in said city 
and state of New Y'ork, and tbere packed by it in quantifies of 10 in pasteboard 
slide boxes, upon each of which such boxes or packages were printed the name 
of the manufacturer of the cigarette thereln contained, the name or brand of the 
cigarette therein contained, the number of the factory and internai revenue col- 
lection or manufacturing district in which such cigarettes were made, and name 
of the state in which such factory was located, the number of cigarettes contained 
in the box or package, the caution notice required by the laws of the United States, 
the internai revenue stamp for 10 cigarettes pasted across the end of such box 
or package so as to act as a seal thereon and therefor, and which bad to be 
broken and destroyed to open the box or package, and ail the other requlrements 
of the laws and régulations of the United States governing the packing and sale 
of cigarettes. Said boxes or packages were each similar in every respect to the 
box attached to the pétition in this proceeding, and marked "Bxhibit A," which 
said cigarettes, so manufactured and packed by the American Tobacco Company, 
and so bought by the petitioner, ail as aforesaid, were by said the American To- 
bacco Company, Immediately after tbeir sale to the petitioner, shipped from the 
dépôt, office, and warehouse of said manufacturer, in the city of Chicago, in the 
state of Illinois, to the petitioner, In the city of Cedar Rapids, In the state of 
lowa, in the original packages above described, without case, covering, or in- 
elosure of any kind around or about any of said packages, but each such package 
loose and separate from every other, and were by the petitioner received in such 
separate packages in the same condition in which they vvere shipped; and the 
same in such packages, and just as they were shipped in Illinois, and received in 
lowa, were exposed for sale by the petitioner at hia place of business in the city 
of Cedar Rapids, in the state of lowa, and one of sa'd packages, containing 10 
Sweet Caporal cigarettes, as aforesaid, was so sold by petitioner to Andrew Har- 
mon on the lOth day of July, 1896. In July, 1896, the said the American To- 
bacco Company shipped from its said dépôt, warehouse. tnd office, in the city of 
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Chicago and state of Illinois, to the petltioner, In the city of Cedar Rapids and 
State cf lowa, at hls request, on consignment, to be sold by the petltioner for and 
as agent of said corporation, a number of boxes or padiages, each contalning 10 
Sweet Caporal cigarettes, which were manufactured by said corporation at its 
said factoiy In the city and state of New Yorli. Said cigarettes were paelied and 
shipped by said corporation, and received by the petltioner, in quantlties of 10, 
in pasteboard slide boxes, the packing, printing, stamping, and sealing belng ex- 
actly slmilar in eveiy respect to the box or pacliage attached to the pétition as 
"Exhibit A" thereof, and was shipped and received in the same manner as were 
the paclïages purchased by the petltioner, above referred to. Said packages of 
cigarettes, so consigned and shipped by the American Tobacco Company, and re- 
ceived by the petltioner, were exposed for sale by hlm at his place of business, 
in the city of Cedar Eapids, In the state of lowa, and one package of them so 
sold by him to Andrew Harmon, In said city of Cedar Rapids, In the state of 
lowa, on the lOth day of July, 1896. The cigarettes sold by the petltioner In Cedar 
Rapids, in the state of lowa, as aforesaid, both those owned by him and those 
held by him as agent of said corporation as aforesaid, which said sales were the 
basls of the criminal proceedings hereinafter referred to, were sold by the petl- 
tioner only in the original, unbroken packages, as packed at Its said factory In the 
state of New York by the manufacturer, and sliipped from the state of Illinois to the 
petltioner in the state of lowa, and as received by him in said state of lowa from 
said state of Illinois, as aforesaid, and as above described, and not otherwise; 
but such sales were not made to customers outside of the state of lowa, the pur- 
chaser of both the packages of cigarettes sold by the petltioner having bought 
them, as aforesaid, in the state of lowa. 

On the lOth day of Juiy, 1896, upon complalnt and Information duly made (copy 
of which complalnt and Information Is attached to the pétition In this proceedlng), 
the warrant attached to the pétition as "Exhibit No. 1" was issued by J. F. Rail, 
a justice of the peace In and for Rapids township, in the county of Linn, In the 
state of lowa (said township embracing the city of Cedar Rapids). The sales 
with which this petltioner is chargea In said warrant are the said sales made 
by him of one package each of cigarettes owned by petltioner and of cigarettes held 
by him as agent of the American Tobacco Company, as aforesaid. Under and 
by virtue of said warrant the petltioner was arrested on July 10, 1896, by the 
proper offlcer, and, belng carried before the Justice of the peace to whom said 
warrant was legally returnable, he was trled upon the charge contained therein, 
and by said justice of the peace adjudged guilty of violating the aet hereinabove 
reclted, and sentenced to pay a fine of ?50 and the cost of prosecution, taxed 
at $4.10, and to stand committed to the county Jail until such fine and costs should 
be pald; and petltioner was by said justice placed In the custody of the sberIfC 
of said county of Linn, in said state of lowa, said sherifC belng the keeper of the 
common jail of said county. That petltioner bas not paid said fine and costs, 
and is, by virtue of such judgment and order of said justice of the peace, detained 
and restrained of his liberty by John Cône, sheriff of said county, as aforesaid, 
as stated in the pétition in this proceedlng, 

Wherever the words "original package" occur in this statement of facts, they 
shall be understood to mean the "same package" or box in which the cigarettes 
were packed at the factory, and the term is not used in a technical or légal sensé. 

Among the exhibits attached to the pétition for the writ of 
habeas corpus was the following letter, dated April 6, 1893, and 
addressed by the commissioner of internai revenue, at Washing- 
ton, to the American Tobacco Company, in New York : 

Gentlemen: In reply to your inquiry of April 3d, submitting a sample package of 
cigarettes bearing thereon the internai revenue stamp and the printed marks and 
caution label, and inquiring as to the necessity for a reincloslng In an additional 
covering of paper, wood, or other materlal in placing the same upon the market, 
you are notifled that said pacliage, Ijelng a statutoiy quantlty, and properly stamp- 
ed and canceled, and bearing thereon the caution label and the number of the 
manufactoiy, the district and state, and the number of cigarettes contained therein, 
meets with the approval of this bureau, being a proper and original package, as 
contemplated by existing law and régulations. Therefore, the repacking of said 
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packages In additlonal eoverings of wood, paper, etc., Is optlonal with the man- 
ufecturer, and does not concem this bureau. Thls option ta permlsslble under exlst- 
ing régulations. Séries 7, No. 8, Revised, page 46, and Internai Revenue Record, 
voL 32, page 365, dated November 22, 1886. 

The grounds upon which it was claimed that the petitioner's im- 
prisonment was illégal were stated as follows in a paragraph of 
the pétition: 

And your petitioner, being so advised by counsel leamed in the law, further 
shows and allèges that his détention and restraint of bis liberty, as aforesaid, are 
illégal and unjust, and in contravention and violation of article 1, section 8, clause 
3, of the constitution of the United States, in that said act of the législature of the 
State of lowa, by virtue of which and for the alleged violation of which your peti- 
tioner was arrested, tried, and convieted, and is now detained and restralned of 
his liberty as aforesaid, is, in so far as it applies or is intended to apply to the acts 
done by petitioner, unconstitutional and void, because in conflict with and in vio- 
lation of the constitution of the United States, particularly article 1, section 8, 
clause 3, of sald constitution of said United States. 

Davis, Kellogg & Severance and W. W. FuUer, for petitioner. 
Milton Remley, Atty. Gen. lowa, for respondent. 

In this case no opinion was delivered or flled, but the judgment 
of the court (SANBORN, Circuit Judge), omitting the formai parts, 
was in the following terms: 

The pétition of Donald 0. McGregor for a writ of habeaa corpus 
and to be discharged from imprisonment came on to be heard be- 
fore the said court on the 22d day of July, A. D. 1896, and was 
argued by counsel, and, the court being now sufficiently advised 
thereof, it is by the court now hère considered, ordered, and ad- 
judged that the said prisoner and petitioner, Donald 0. McGregor, 
be, and he is hereby, discharged from détention and imprisonment, 
and that he recover his costs in the premises, to be taxed. 



TARRANT & CO. v. JOHANN HOFF. 
(Circuit Court of Appeals, Second Circuit. October 21, 1896.) 

1. Tkadb Marks— Infringements —Déception. 

Complainant acquired the right to manufacture and sell in the United 
States "Johann HofC's Malt Extract" under labels and trade-marks used 
in Germany for many years, and which entered into commerce under the 
name "Johann Hoff's" or simply "Hoffi's" extract. Défendant became the 
selling agent for a malt extract manufactured by Leopold HofE in Ger- 
many, using the words "Hoff's Malt Bxtract" on Its labels and advertîse- 
ments, affixing also a perpendicular side label, "Manufactured by Leopold 
Hoff." BeU: (1) That défendant should be enjolned from using the words 
"HofC's Malt Extract," unless preceded by the word "Leopold"; (2) that, 
the perpendicular label being inconspicuous, purchasers might stlll be de- 
celved. 71 Fed. 163, affirmed. 

2. Samb— Immaterial Statbmbnts. 

Statements contained In labels, whieh are not strictly accurate, but ar» 
entirely Immaterial, are not such false représentations as will disentitle 
a manufacturer using such labels to an Injunction against infringements. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
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Thls Is an appeal by the défendant from a decree of the circuit court, South- 
ern district of New York, enjoining défendant from uslng the words "Hoff's 
Malt Extract" on Its labels or advertisements, unless preceded by the name 
"Leopold." The circuit court refused any further relief to complalnant, and 
dlrected the decree to be entered wlthout costs. In such disposition of the 
case complalnant acquiesced, and It bas taken no appeal. Both parties are 
corporations. The opinion of the circuit court In the case at bar is reported 
in 71 Fed. 163, and an opinion of the same court In an earller action between 
Johann Hoff (the indlvidual after whom complalnant is named, and from 
whom its rlghts are derived) and thls same défendant will be found on file 
in that court under date of April, 1886. 

Fisher A. Baker, for appellant. 
Chas. G". Coe, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. In aflBrming this decree it does not seem neces- 
sary to add anything to the discussion of the law and the f acts con- 
tained in the opinion of the circuit court. The proposition con- 
tended for, that a person has a right to use his own name in his busi- 
ness, was fully accepted by that court, and notliing in the decree 
prevents Leopold Hoflf from selling as his own the malt extract 
which he makes and disposes of in this country through the défend- 
ant corporation as his selling agent. Upcn the argument in this 
court defendant's counsel conceded the correetness of the flrst prop- 
osition set forth in the opinion below, viz. that complalnant has the 
right to sell in the United States "Johann Hoiï's Malt Extract" under 
the old labels and trade-marks used in G-ermany for many years. 
And défendant has not in either court contended that it can sell 
the Johann HofE extract, or use the Johann Hoff labels. That a 
malt extract has been known in the commerce of this country for 
years as "Hoff's Malt Extract," and has been dealt in under that 
name, is proved by both sides. In view of the elaborate and spécifie 
statements contained in the contract of 1869 entered into by défend- 
ant, by Johann Hoff (the individual), and by Leopold Hoff, we concur 
in the conclusion of the circuit court that the extract thus called, 
which was introduced into this country by Leopold with the con- 
currence and pecuniary assistance of his uncle Johann, and sold 
for 20 years by défendant under this contract of 1869, was recog- 
nized by ail parties as "Johann Hoff's Malt Extract," whether made 
in whole or in part at the original Berlin factory, or at any of the 
so-called branch houses which existed when the extract began to come 
to this country, and entered into commerce hère under either the 
name "Johann Hoff's" or simply "Hoff's." Whether the branch 
houses hâve ceased to be branches, whether the article now made in 
any one of them is the same or better or worse than that made 
in any other, is immaterial. To allow any one of them to advertise 
and offer for sale under the single name of "Hoff's," without indi- 
cation as to which of the family is the maker, would make it easy 
to delude the purchasing consumer into buying one kind when he 
wants another. Equally with the judge who heard the cause in the 
circuit court, we are at a loss to understand how it is that défend- 
ant practically concèdes this proposition by afiixing a perpendicular 
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fiide label to its bottles, having printed thereon "Manufactured by 
Leopold HofiE," and yet objecta to imparting this information so 
plainly that there can be no mistake or confusion. Manifestly, the 
perpendicular side label is laconspicuous, and would be easily over- 
looked by the retail purcbaser, and withqut tbe statement that the 
extract is "Leopold Hofl's" he might readily be deceived by the rep- 
résentation on the face of the horizontal label that it is "Hoff's," 
and be induced to purchase it as the "Hoff's" he has always known, 
when in fact it is not. Courts in such cases do not require proof 
of any peculiarly iniquitous "perfldious dealing." If the représenta- 
tion as to what or whose the goods are is calculated to deceive the 
purchaser into buying them as goods of the complainant, equity will 
enjoin its continuance, although the "deceitful représentation" was 
placed upon them carelessly, or from lack of appréciation of the 
meaning it would convey to the purchaser, or from an honest mistake 
as to defendant's right to use it. 

Nor do we flnd that complainant is disentitled to relief in equity 
by reason of any false représentations in its own labels as to the 
place of origin of the extract it sells. Some of the statements they 
contain, survivais from the older labels, are not now strictly ac- 
curate, notably the words "Moritz Fisher, Sole Agent for U. S. of 
America," but they are immaterial. The labels certainly contain 
no statement that the extract is made in Germany, while the record 
shows that complainant has been to no inconsiderable expense to 
advertise its new industry of manufacturing the Johann Hoff's Malt 
Extract in this country. The criticism that its label states that 
there is such a factory and brewery in New York, when complainant's 
is at Newark, is too trivial to merit discussion. 

The decree of the circuit court is afflrmed, with costs of this appeal. 



MUTUAL ADVERTISING CO. v. RBFO et al. 

(Circuit Court, D. South Carolina. May 23, 1896.) 

Copyright— Infbingembnt— Coupon Systems. 

PlaintifC issued a eopyrighted pamphlet contalning advertisements of 
the various merchants composing an association, and explaining its coupon 
System, the main features of which were the giving of coupons with each 
cash purchase, the delivery of a certain number thereof to the manager 
of the association, and receiving therefor an order for a premlum selected 
from a given list. Défendants issued a folded paper, which contained ad- 
vertisements, and explained their coupon System, which was similar In 
some respects to that of the plaintifï. But by défendants' plan, upon 
présentation of a specifted number of coupons, the holder received an order 
which could be used as cash in the purchase of any article at any store in 
the combinatlon. Held, that there was no Infringement. 

In Equity. 

Mordecai & Gradsden, for complainant. 

Smythe, Lee & Frost and Frank A. Dothage, for défendants. 

SIMONTON, Circuit Judge. This is a bill to obtain an injunc- 
tion for infringement of copyright. The motion cornes up for a 
V. 76F.no. 7— 61 
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temporary injunction, a restraining order havîng been heretoforu 
issued. The paper copyrighted is in the form of a pamphlet On 
its outer front cover is printed the following: 

"Premlum List. Mutual Advertising Ctompany. Office at Legerton's, 282 King 
Street, Charleston, S. C." 

On the flrst page is printed: 

"Premium List, with Directions as to Where and How to Get Usef ul and 
Valuable Articles Without Cost. (Copyright 1896, by Mutual Adv. Co. Mu- 
tual Advertising Company. Office at Legerton's, 282 King Street, Charles- 
ton, S. C." 

On the second page appears the following: 

"Introductory. In this âge of business rlvalry, success belongs to the libéral, 
rellable, and progressive merchant. With thls vIew the Mutual Advertising 
Company bas arranged with the prominent merchants of Charleston, whose 
names appear elsewhere In this book, to issue premium coupons to customers 
for every cash purchase. Thèse coupons wlU be given to ail cash customers 
by the party selling the goods, and must be redeemed at the office of the 
Mutual Advertising Company, at Legerton's, 282 King street, and not by the 
flrm or Individual who issued them. For example: Suppose y ou were to 
make a cash purchase of goods amounting to $1, from any merchant named 
In thls book, you'd at once get 8 coupons (one for every 12^ cents spent). 
Thèse coupons, with any number of others, sbould then be taken to the office 
of the Mutual Advertising Company, and exchanged for an order on any of 
the merchants advertising In thls book, for such premiums as may corres^pond 
with the coupons thus redeemed." 

On the third page is: 

"Index. Charleston's rellable merchants who bave agreed to give premium 
coupons to ail cash customers, and gviarantied to sell their goods at the lowest 
market priées," 

— Followed by a list of merchants, with the pages on which their 
names appear. 

The succeeding pages each contains name and business and ad- 
dress of each flrm, and a list of articles which they will give as 
premiums for coupons, stating the number of coupons required for 
each. A few of the pages contain only the name, address, and busi- 
ness of firms. The last page has this : 

"About Premiums: In order to get any of the premiums advertised In this 
book by the différent merchants, it is not necessary that your coupons should 
ail come from one store. Just go over the premium llsts carefuUy, sélect the 
goods you want and the name of the flrm who advertises it, and, if you bave 
the necessary number of coupons (no matter what store or stores issued them 
to you), take them to the office of the Mutual Advertising Company, at Leger- 
ton's, 282 King street, and you'U promptly get an order for the goods." 

On the back cover is printed: 

"Well to Bemember: That premium coupons are issued only by the mer- 
chants wbo are advertised In this book. Tliat whenever you make a purchase 
for cash you are entitled to one coupon for every 12% cents that you spend, 
and that thèse coupons are to be given to you by the sales people who serve 
you. Should you fail to receive them after maklng a cash purchase, don't 
hesitate to ask for them. That premium coupons are only given to retail 
customers who buy for cash, and are not intended for wholesale buyers or 
crédit sales. That the coupons are not redeemed by the merchants who issue 
them, but by the Mutual Advertising Company, to whom you must apply for 
your premiums, and ail information relating thereto. Mutual Advertising 
Company. Office at Legerton's, 282 King Street, Charleston, S. 0." 
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It seems from this detailed statement of the contents of tliis 
pamphlet that it is an advertisement of a number of Oharleston'a 
reliable merchants, who hâve agreed to sell goods for cash on cer- 
tain terms, and offer inducements therefor in the shape of coupons 
of value representing a discount for cash, which coupons are re- 
deemable in obtaining from the merchants advertised articles 
named in a list of premiums. The office of the Mutual Advertising 
Company, which gets up the pamphlet, is to act as a sort of clear- 
ing house, where the coupons given for cash purchases are re- 
deemed. In other words, the ofûce of the pamphlet is to inform the 
public that the merchants named in it will give to cash customers 
certain advantages to be obtained in a certain way. The pamphlet 
itself teaches nothing more than this. A copyright has been se- 
cured by the corporation proprietor of the pamphlet. A corpora- 
tion can secure a copyright. Schumacher v. Schwencke, 25 Fed. 466. 
The corporation, being a proprietor of the pamphlet, can secure 
copyright for it. Eev. St. § 4952. A pamphlet can be copyrighted. 
Clayton v. Stone, 2 Paine, 383, Fed. Cas. No. 2,872. It is not nec- 
essary that the book be original in its parts, or that it consist of 
original material, if the plan, method, and arrangements be origi- 
nal. Emerson v. Davies, 3 Story, 768, Fed. Cas. No. 4,436. Ex- 
amining this pamphlet, it will be seen that its distinguishing fea- 
ture, its merit, is its détail and explanation of a certain method 
by which advantages are secured to cash purchasers who use it 
in buying from the merchants named in the pamphlet. This end 
is subserved in addition to the advertisement of the merchants 
themselves, which alone is not a subject of copyright. Drone, 
Oopyr. p. 164. The method thus explained is this : Each cash pur- 
chaser, on his purchase, is entitled to receive from the seller cou- 
pons at the rate of eight for a dollar. Thèse coupons hâve a cer- 
tain value, — one cent. When a sufflcient number are in hand, the 
holder can go to the Mutual Advertising Company, and, after se- 
lecting from the list of premiums in the pamphlet the one wished, 
can get an order from this company for such premium, if the cou- 
pons be sufflcient in value. The use of coupons either in the sale 
or purchase of goods has long been known. Advertising pamph- 
lets are in constant use. This method of using coupons does give 
some information to the public, and is new. It requires some 
stretch of imagination to say that this pamphlet cornes within the 
purpose of congress, the encouragement of learning, and the in- 
crease of useful knowledge, but the officiai charged with the duty 
has granted a copyright to this pamphlet, and his décision is ac- 
cepted. The défendants charged with infringing it use a folded 
paper making four pages. It is called on the front page, "The 
Merchants Co-operative Coupon System and Directory of Reliable 
Eetail Merchants of Charleston, S. G." It states that thèse mer- 
chants, having the highest regard for cash trade, and being awake 
to the interests of their patrons, hâve adopted the plan of giving 
coupons. One coupon will be given with each and every cash pur- 
chase of 8^ cents, or 12 with each cash purchase of |1. One hun- 
dred and fifty of the little green tickets are worth 50 cents in mer- 
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chandise, and 150 little green tickets are given with cash pur- 
chases aggregating $12.50. The interior of the book has the namea 
and addresses and business of the merchants. On the back is the 
following: 

"TUese coupons are accumulated from ail cash purchases made at the stores 
named, and are then taken In quantities of 150 or more to the store of Messrs. 
Minnis & Co., 362 King street, where an order for merchandise is obtained 
upon any one or more of thèse stores, and used in purchasing anything what- 
ever that may be desired, the same as cash, for its face value. Our customers 
are requested to ask for thèse coupons, as they are of some value, and cost 
you only your patronage. Orders given to our patrons by our manager in 
redeeming thèse coupons will at ail times receive prompt and polite attention 
at ail the stores named in this card. Count your coupons, and divide the 
number that you hâve accumulated by three, and you will get the redeemable 
value in dollars and cents. For instance, 150 coupons divided by three will 
be 50e. 350 coupons will hâve been accumulated when you hâve spent ?12.50 
at any one or at ail of the flrms that are in this combination. A prize to the 
holder of the largest number of 'The Merchants Co-Operative Coupons,' brought 
in for rédemption during the month of April from the Ist to SOth, inclusive, 
an eight-day cbime clock, with top ornament, wortb $6, shown at Messrs. S. 
Thomas, Jr. & Bro., 257 King Street. M. P. Refo, Secretary and Treasurer. 
Office 362 King Street." 

This is like the pamphlet of the complainant in many re- 
spects. The only thing which distinguishes it from an ordinary ad- 
vertisement is the method in this use of the coupons. By the 
method of complainant the coupons are used in obtaining certain 
specifled articles on a premium list. By the method used by the 
défendants, the coupons can be used for the purehase of ail arti- 
cles without qualification or discrimination. This is not the meth- 
od of the complainant. The évidence discloses three modes of us 
ing coupons in cash purchiases, shown in three separate pamphlets. 
One is a coupon of this character in the Advertising Journal Com- 
pany in the Periodical Book. Another is that of the complainant. 
The third is that of the défendants. They ail agrée in gênerai char- 
acter; that is to say, advertising merchants, and a plan of using 
coupons. The first plan contemplated the possession of a book of 
coupons by the purchaser. On his purehase the merchant tore ont 
of the book the number of coupons provided, and, when ail the 
coupons were thus exhausted, the holder of the book could make 
his purehase to the value of the coupons used. The second plan 
has been explained, — the purehase, receipt of coupons on the pur- 
ehase, delivery of coupons to a common agent of the vendors, the 
use of the coupons in securing a premium from an advertised pre- 
mium list. The third plan is that of défendants, — a purehase, re- 
ceipt of coupons on the purehase, delivery to a common agent, the 
use of the coupons in the purehase of any article whatever not ex- 
ceeding them in value. Ail thèse methods resemble each other in 
their advertising features, which are not the subject of copyright, 
and differ essentially in method of using coupons. There is no in- 
fringement. The bill is dismissed. 
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P. H. MURPHY MANUF'G CO. v. EXCELSIOR CAR-ROOF CO. 
(Circuit Court of Appeals, Eiglith Circuit. August 31, 1896.) 
No. 762. 

1, Patents — Limitation of Claims— Infbikgement. 

A patent to one wiio has simply made a sligiit improvement on devices triât 
perform the same functions before as after tlie improvement is protected against 
ttiose only wlio use the very improvement he describes and claims, or mère col- 
orable évasions of it. 

2. Samr— Inphikgement op Combinatkins. 

ïlie absence, from a device or construction that is alleged to infringe, of a 
single essential élément of a patentable combination of old éléments, is fatal to 
the claim of infringement. 
8. Bame^Metal Cak Roofs. 

The Murphy patent, No. 414,069, for an improvement in car roofs, is not in- 
fringed by the Jennings patent. No. 446,780, as the "angle strip," whieh is the 
chief élément of ail the combinations in the former, is entirely omitted from the 
latter. 70 Fed. 491, affirmed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

This is an appeal from a decree which dismissed a bill brought by 
the appellant, the P. H. Murphy Manufacturing Company, against 
the appellee, the Excel sior Car-Roof Company, for the infringement 
of letters patent No. 414,069, issued to Peter H. Murphy on Octo- 
ber 29, 1889, for an improvement in car roofs. • The court below dis- 
missed the bill on the grounds that there was no patentable inven- 
tion and no novelty in any of the combinations claimed in the patent 
to Murphy, and that none of them had been infringed by the appel- 
lee. 70 Fed. 491. The following is a copy of the spécification, 
claims, and drawings which f orm a part of the patent to Murphy : 

United States Patent Office. 
Peter H. Murphy, of East St. Louis, Illinois. 
Car Roof. 
Spécification Forming Part of Letters Patent No. 414,069, Dated Oetober 29, 1889. 
Application Filed August 3, 1889. Sériai No. 319,684. (No Model.) 
To Ail Whom it may Concem: Be it known that I, Peter H. Murphy, of the 
clty of East St. Louis, in the county of St. Clair and state of Illinois, hâve Invented 
a certain new and useful improvement in car roofs, of which the following Is a 
fuU, clear, and exact description; référence being had to the accompanying di'aw- 
Ings, forming part of this spécification: This invention relates to a métal roof for 
railroad cars, the métal plates being secured to vertical métal ribs by horizontal 
rivets passùig through upright flanges on the plates. Fig. I. is a top view of a car, 
illustrating the invention. Figs. II. and III. are views of the flanged sheets or roof- 
ing. Fig. IV. is a détail perspective view showing the end portion of one of the 
angle strips to which the métal plates are secured. Fig. V. is a détail perspective 
view showing the manner of folding down the flanges of the métal sheets at the 
eaves. Fig. VI. is a détail side view of the eaves of the car roof. Fig. VII. is a 
perspective view of one of the corner caps. Fig. VIII. is an enlarged détail trans- 
verse section at VIII., VIII., Fig. I. Fig. IX. is an enlarged détail longitudinal 
section at IX., IX., Fig. I. Figs. X. and XI. are enlarged détail transverse sec- 
tions at X., XL, Fig. I. Fig. XII. is an enlarged détail transverse section at XII., 
XII., Fig. I. Fig. XIII. is an enlarged détail longitudinal section at XIII., XIII., 
Fig. I. The wooden roof or sheeting of the car Is shown at 1, Inclining to the 
eaves from the peak, 2. Upon the wooden roof or sheeting are fastened angle 
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stripa, 3, of métal, consisting of a base, 4, with a central flange, 5. The base, 4, 
is laid flat on the sheeting, 1, and secured by screws or nails; the flange, 5, extend- 
ing upward and formlng a ridge. A row of the angle strips Is run along the center 
or peak of the roof, and transverse strips extend from the central Une of strips to 
the eaves upon each side. The métal plates, 6, forming the surface of the roof, 
are made wlth flanges ail around the edges. Some of thèse flanges, as the side 
flangea, 7, and the end flanges, 8 and 9, are flat, while others of them, as the side 
flanges, 10, and end flanges, 11, are rebent into a U form; the U-fonned flangea 
servihg to cover the flat flanges and the flanges, 5, of the angle strips. See Figs. 
XII. and XIII. The flanges, 9, extend do-wnward and overlap the edges of the 
sheeting, 1, and thus form the eaves of the roof. The flanges, 9, hâve an end exten- 
sion, 12, overlapping or underlapping the end of the flange, 9, of an adjoining plate. 
The woodeh roof or sheeting is separated by the angle strips, 3, into spaces, 13, 
each of whlch equals In size one of the plates, 6, so that, when the plate Is laid in 
position, Its upper end flange and side flanges fit tightly agalnst the flanges, 5, of 
the angle strips, while the corners, 14, of the plate lie upon the bases, 4, of the angle 
strips. In putttag the plates, 6, in position, two of the plates, 6, are flrst laid at one 
end of the car; one of thèse plates, as 6a, havlng an overlapping or TJ flange at its 
upper end, and the other, 6b, having a flat flange at the upper end. The latter 
plate is laid flrst, with the flat upper end flange, 8, against the flange, 5, at the 
peak, while the side flange, 7, is laid against the flange, 5, of the transverse angle 
strip. Then the plate, 6a, is placed in position, with the U-flange, 11, embracing 
both the longitudinal flange, 5, and the flange, 8, of the other métal sheet. Thèse 
end plates, 6a, 6b, are preferably turned down at the edges over the ends of the 
sheeting, 1, tn the same manner as the flanges, 9, are turned down over the eaves. 
After the end plates, 6a and 6b, hâve been put in place, the plate shown ta BMg. 
III. is put ta place, with the U-shaped flange, 10, embractag the side flange of the 
plate, eb, and the flange, 5, of the transverse strip, 3, mailing a tight jomt. The 
flange, 7, Is in close contact with the flange, 5, of the next transverse strip, and 
the flange, 8,' In contact with the flange, 5, of the longitudinal or middle strip. 
The plate sbown in Fig. IL is now placed In position, with its U-shaped flange, 
11, embracing the flanges, 8, of the other plate, and the flange, 5, of the middle 
strip, 3, and the U-shaped flange, 10, embracing the flange, 7, of the other plate, 
and the flange, 5, of the transverse strip, 3. In this manner the plates, 6, are put 
down; each one breaking the joints by means of the U-shaped flanges, 10, and 
11. The outer ends of the flanges of the transverse strips are sloped ofl: at 15, and 
the flanges, 7, 10, are folded down at this potat, so that the outer ends of the flanges 
lie down flat at the eaves. It will be seen that the roof wlll now be water-tight, 
except at the intersections of the longitudinal and transverse strips, 3, as the corners 
of the plates do not overlap at the exact corners. To oover thèse corners, I provide 
caps, 16, made of conical form, and having channels, 17, which reçoive the U- 
shaped flanges, 10 and 11; the cap fltting tightly on thèse flanges, and extendmg 
Bome distance from the corners along ail of the four flanges or ribs. The caps are 
secured In position by bolts or rivets, 18, whieh pass horizontally through the exten- 
sions, 19, and the parts, 10, 7, 5, or 11, 8, 5, as the case may be. One or more 
rivets also, 19a, pass horizontally through the parts, 10, 7, 5, near to the eaves. It 
will be seen that there are no nalls, screws, or other fastenings passing through 
the plates, 6, in a downward direction, and thus a fruitful cause of leakage is 
avoided; for it is found that the expansion and contraction of métal roof-plates 
will loosen a nail or sorew passing through the plate into the wood beneath, and that 
water finds entrance through the nail hole, rusttag the nail and rotting the wood. 
In order to give means for the attachment of the walk, 20, along the top of the car, 
certain of the caps hâve upon them a screw stud, 21, which passes through the 
sleepers, 22, to which the walk is secured, and receives a nut, 23, which is counter- 
sunk in the sleeper. 24 is a hand bar fixed to the ribs or flanges, 10. 

I claim as my invention: (1) The combination, In a roof, of the angle strips, 3, 
adapted to be secured to the sheethig, 1, and having a flange, 5, and the plates, 6, 
haviug flanges, 7 and 10, substantiaily as and for the purpose set forth. (2) The 
combination, in a roof, of the angle strips, 3, with upright flanges, 5, and the plates, 
G, having flanges, 7, 8, 10, and 11, adapted for attachment to the angle strips, sub- 
stantiaily as set forth. (3) The combination, in a car roof, of the angle sti'ips, 3, 
the plates, 6, liaving the flanges, 7, 8, 10, and 11, and the corner c-aps, 16, ail con- 
structed and adapted to each other substantiaily as set forth. (4) The combina- 
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Mon, in a roof, of the angle strips, 3, adapted for attechment to sheeting, 1, and the 
plates, 6, havlng marginal flanges adapted for engagement wlth the angle strips, 
substantially as set forth. (5) ïlie comblnation, in a car roof, of the angle strips, 
3, adapted for attachment to the sheeting, 1, the plates, 6, with marginal flanges 
adapted for engagement wlth the strips. 3, and the corner caps, 16, havlng the studa, 
21, for engagement with the walk sleepers, substantially as set forth. 

Peter H. Murptay. 
In présence of 
Saml. Knlght, 
Benjn. A. Knlght 

0. M. Jenninga. 



Car Koof. 



No. 446,780. 



Patented Febraary 17, 1891. 
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The car roofs made and sold by the appellee, which are claimed to 
be infringemènts upon the letters patent to Murphy, were construct- 
ed in accordance with the description contained in the spécification 
of letters patent No. 446,780, issued to Curtis M. Jennings on Feb- 
ruary 17, 1891, for an improvement in car roofs. The foUowing are 
copies of the spécification, claims, and drawings which form a part 
of those letters patent : 

United States Patent Office. 
Curtis M. Jennings, of St. Louis, Mlssotiri. 
Car Roof. 
Spécification Porming Part of Letters Patent No. 446,780, Dated February 17, 1891. 
AppUcation Filed August 30, 1890. Sériai No. 363,490. (No Model.) 
To AU Whom it may Concem: Be it known that I, Curtis M. Jennings, of 
the city of St. Louis, in the state of Missouri, hâve invented a certain new and 
usefui improvement in car roofs, of vfiàch the foUowing is a fuU, cicar, and exact 
description; référence being had to the accompanying drawings, forming part of 
this spécification: My invention bas for its objeot to produce a car roof which 
will be simple in construction and easily applied, and which will he durable and 
perfectly watertight. My invention consists In features of novelty hereinafter 
fuUy describëd, and pointed ont In the claims. Fig. I. is a perspective view show- 
ing a portion of the body of a car provided wlth my improved roof. Fig. II. Is a 
vertical longitudinal section of the roof, talien on line, II., II. Fig. III., the support- 
ing frame or timbers being omitted. Fig. Il.a is an enlarged view of a portion 
of Fig. II, Fig. m. is a transverse section taken on line III., III., Fig. IV. Fig. 
Ill.a is an enlarged view of a portion of Fig. III. Fig. IV. is a vertical Jougitudinal 
section taken on Une IV., IV., Fig. III., but made on a smaller seale. Fig. V. is a 
perspective view of one of the corner caps, and Fig. VI. is a perspective view of 
the other form of corner cap. Keferrlng to the drawings, 1 représenta the body 
of a freight car, having the usual framework, 2, for supporting the roof to which 
my invention relates. The roof Is eomposed of a number of sheets, 3, of any desired 
size. The adjacent sides of the sheets are joined together as follows: One of the 
sheets is provided at its edge adjacent to the next sheet with a double bend, 4, 
torming a vertical rib, 5, frorn which protrudes a nailing flange, 6, by which the 
sheet is held to the frame of the roof. The adjacent edge of the next sheet covers 
the nailing flange, 6, and Is provided with a single bend, 7, forming a vertical 
flange, 8, fltting up agalnst the side of the rib, 5. The rib, 5, and flange, 8, are then 
covered by a V-shaped strlp, 9, secured to the rib, 5, and flange, 8, by rivets, 
10, thus securely holding the strip in place, and holding the flange, 8, and 
rib, 5, flrmly together. The joint thus formed is thoroughiy water proof and 
durable, and has sufïicient rlgidity to prevent its being maslied or crushed If 
stepped upon. The adjacent sides of ail the sheets of the roof are thus formed. 
The section shown in Fig. II. illustrâtes two of the joints. The ends of the sheets 
at the ridge or peak of the roof are joined as follows: The sheet on one side of 
the car has its upper end formed with a double bend, 11, forming a rib, 12, from 
which extends a nailing flange, 13. See Fig. III. The adjacent end of the sheet 
on the other side of the roof is formed with a double bend, 14, forming a rib, 15, 
which flts over the rib, 12, and terminâtes at the base of the bend, 11, as shown at 
16. Thls joint Is thoroughiy waterproof, and is sufflciently strong, owing to the 
fact that it carmot be trod upon, for the reason that the running board is placed 
over or covers it. The adjacent ends of ail the sheets are joined together in the 
manner I hâve describëd. The corners of the sheets are joined and covered by 
heavy, flat-headed caps, 17 and 18, formed with the grooves, 19, to reçoive the ribs 
of the roof which I hâve describëd. The grooves form projections, 20, which rest 
upon the surface of the sheets, and their flat heads form the support for the running 
board, 21. The caps, 17, are Interspersed between the caps, 18, and hâve down- 
wardly extending shanks, 22, which extend through the framlng of the car roof, 
as shown in Fig. IV,' where they are provided with nuts, 23, by which the caps 
are clamped flrmly down upon the sheets, and securely hold the sheets to the fram- 
ing of the roof; the grooves, 19, being of the proper size to fit snugly over the ribs 
of the sheets, and thus serve to clamp and hold the layers of the ribs together. The 
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caps, 18, are perforated to recelve bolts, 24, paaslng up through the framlng of tbt 
car roof, and havlng nuts, 25, over the caps, and by which the caps are hdd down 
flnnly upon the roof, the same as the caps, 17. The bolts, 24, extend up beyond 
the caps, forming a means for Connecting the cross strips, 26, of the running board 
to the car roof, the bolts having nuts, 27, above the cross strips. It will thus be 
seen that the bolts, 24, perform the functlon of holding the running board, lu addi- 
tion to holding the caps, 18. A sufflcient number of the caps, 18, and bolts, 24, 
aie used to hold the running board, and In between them are placed the caps, 17, 



P. H. Murphy, 
Car Roof. 



No. 414,069, 



Patented Ootober 29, 188a 
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upon whiqh the cross strips of the runuing board may rest, but to whicb they are 
not secured; thus eheapening the construction, as it is unnecessary to hâve the 
runnlng bparcf àt^ched to the car roof at aU of the joints of the corners of the 
sheets. A car roof thus formed is cheap and durable, is easUy made, and can be 
put together wlthout the use of skilled labor. 

I claim as my Invention: (1) In a car roof, the combination of the sheets united 
at their sides by means of Joints consisting of double bends formtag a rib and a nall- 
ing flange on one of the sheets, a single bend forming a flange on the other sheet, 
and a cap covering said rib and flange, and riveted thereto, substantially as shown 
and described. (2) A car roof consisting of sheets united at their sides by joints 
consisting of double bends tn one of the sheets, forming a rib and a nailing flange, 
a single bend in the other sheet, forming a flange fitting against said rib, a cap 
covering said flange and rib, and riveted thereto, and such sheets being further 
united at their ends by joints consisting of double bends in one of the sheets, forming 
a lib and a nailing flange, and a double bend in the other sheet, forming a rib cov- 
ering the rib having a nailing flange, substantially as set forth. (3) In a car roof, 
the combination of the sheets united at their sides and ends by suitable joints, and 
caps covering the corners of the sheets and bolted to the framing of the car roof, 
said caps having grooves to recelve the johits of said sheets, and projections be- 
tween the grooves, which rest upon said sheets, and having flat upper surfaces tn 
support the running board, substantially as set forth. (4) In a car roof, the com- 
bination of the sheets having joints at their sides and ends, and caps for covering 
the corners of the sheets, part of said caps belng perforated for the passage of bolts 
by which the running board is secured to the car, and the remalnder of said caps 
having downwardly projecting stems by which they are clamped upon the sheets, 
and ail of said caps having grooves to recelve the joints of the sheets, substantially 
as and for the purpose set forth. Curtis M. Jennlngs. 

In présence of 

Thos. Knlght, 

Benjn, A. Knight 

• 

To illustrate the state of the art when the patent to Murphy was 
issued, and to establish the défense of want of patentable invention 
and of novelty in the combinations claimed in that patent, letters pat- 
ent issued at the dates specifled below to the parties whose names 
follow were introduced in évidence: 

To Peter Naylor, No. 1,321, on September 11, 1839, for an improvement in the 
manner of covering the roofs of buildings with sheets of métal. To Franidin Roys, 
No. 05,732, on October 12, 1869, for an Improvement in metalllc roofing. To RoUin 
A. Smith, No. 143,471, on Octobei' 7, 1873, for improvements hi métal rooflng. 
To Samuel T. G. Morsell, No. 165,113, on June 29, 1875, for Improvements In 
sheet-metal roofing. To Grifflth B. Thomas, No. 218,085, on July 29, 1879, for 
Improved iron rooflng. To Samuel R. Hawthome, No. 386,316, on July 17, 1888. 
for improvements in rooflng. To Charles A, Scott, No. 146,555, on January 20. 
1874, for an improvement in metallic roofing. To John W. Hoyt, No. 187,140, 
on February 6, 1877, for an improvement in flreproof roofing. To John F. Our- 
rler, No. 214,027, on April 8, 1879, for improvements tn sheet-metal roofing. To 
!>. Lewis Sagendorph, No. 237,133, on FebrUary 1, 1881, for improvements in 
métal rooflng. To John Walter, No. 286,877, on Ootober 16, 1883, for an Improve- 
ment m car roofs. To John H. Dellmon, No. 302,113, on July 15, 1884, for im- 
provements In métal rooflng. To John C. Wands, No. 302,453, on July 22, 1884, 
for improvements in métal car roofs. To Amos A. Cushman, No. 385,408, on July 
3, 1888, fOT improvements in métal rooflng. To Alexander T. De Puy, No. 114,273, 
on December 14, 1875, for an Improvement In type cases. To Henry Adler, No. 
158,881, on January 19, 1875, for an Improvement in the method of constructing 
metallic ceillngs. Tb Albert Northrop, No. 330,916, on November 24, 1885, for 
Improvements in metallic ceillngs. To Frank Mesker, No. 361,438, on April 19, 
1887, for an improvement in sheet-metal ceiliugs; To Charles Thuener, No. 376,- 
926, on January 24, 1888, for an improvement in métal celUngs. 

Paul Bakewell, for appellant. 
Benjamin F. Eex, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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SANBOKN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The bill in this case charges an infringement of the five claims of 
letters patent No. 414,069, issued to Peter H. Murphy on August 3, 
1889, for an improvement in car roofs. The roofs which the appellee 
made and sold, and which, the bill charges, infringe the claims of 
this patent, were constructed in accordance with the spécification 
which forma a part of letters patent No. 446,780, issued to Curtis 
M. Jennings on February 17, 1891, for an improvement in similar 
roofs. The object which each of thèse patentées sought to attain 
was the construction from sheets of métal of a covering for a roof 
that would be impervious to, and would shed, water. The spécial 
evil which they were trying to remedy was the leakage likely to 
resuit from joining the sheets, and from fastening them to the board- 
ed roof by nails or screws which would pass through punctures in 
the exposed surface of the métal. Murphy asserts by his patent that 
he accomplished this purpose and remedied this evil by constnicting 
his métal covering in this way: He fastened upon the boarded or 
sheathed roof métal strips shaped like an inverted letter T. He 
placed one of thèse strips along the ridge of the roof, and others 
on its sides, so that they would extend from the ridge to the eaves. 
He placed those upon the sides of the roof at such distances apart 
that the sheets of métal, when prepared for laying, would exactly 
cover the space between them. He fastened thèse strips securely 
to the roof by nails or screws driven through the flanges into the 
roof. He made his sheets of suitable lengths to extend from the 
ridge to the eaves of the car, and bent their respective edges into 
the form of flanges, so that, when laid, the uptumed edge of one 
sheet would lie against, extend to the top of, and closely fit one side 
of, each strip, and the flange, in the form of an inverted TJ, upon 
the plate upon the opposite side of each strip, would slip over ànd 
completely cover the upright flange of the métal strip, and the up- 
turned edge of the sheet on the other side of it. He fastened the 
sheets by rivets which passed through the flanges of the sheets and 
the upright flanges of the strips. He covered the openings at the 
points of intersection of the joints upon the sides of the roof with 
that upon the ridge with a cap provided with four channels, which 
received, and closely fltted over, the intersecting flanges. In order, 
to provide means for the attachment of the running board to the 
ridge of the car, he provided some of thèse caps with screw studs, 
which passed through the sleeper to which the board is ordinarily 
secured, through the cap, and through the running board. Jen- 
nings, in his construction, discarded the métal strips entirely, and 
they are not found in the roofs made and sold by the appellee. He 
made the joints between his sheets of métal at the ridge and on the 
sides of the roof, and fastened them to it in this way : He bent one 
edge of his sheets into the form of an inverted V, so that a portion 
of the sheet protruded beyond the bend, and formed a nailing flange. 
He fastened this sheet directiy to the boards of the roof by nails 
or screws which extended through this protruding flange and into 
the roof. He bent the edge of the adjacent sheet so that it would 
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lie agaînst, extend to the top of, and closely fit the side of, the V- 
shaped flange upou the sheet adjoining, and in this way completely 
coTered the nailing flange. Over the flanges of thèse adjacent sheets 
he plaeed a métal cap in the form of an inverted V-shaped strip, 
which completely covered thèse flanges, and was fastened in its place 
by rivets through its sides, and through the rising flanges of the ad- 
jacent plates. He covered the points of intersection of the joints 
upon the sides of the roof with that upon the ridge with four-way 
caps, and provided for fastening the running board upon the caps 
with bolts. 

It may be conceded that if Murphy had been the first to invent a 
covering of sheets of métal for a roof, or the flrst to construct and de- 
scribe a joint between such sheets impervious to water, or the flrst 
to cover the intersecting joints of such sheets with a water-tight 
métal cap containing channels to receive and cover the joints, or 
the first to invent screw studs or bolts to fasten together detached 
pièces of wood and métal, and if he had properly claimed any of 
thèse inventions in hîs application for his patent, the construction of 
Jennings would hâve contained a mechanical équivalent of such an 
original invention, and would hâve been an infringement upon it. 
On the other hand, if coverings for roofs constructed of sheets of 
métal had been described and used time out of mind before this 
patent was issued to Murphy; if devices for joining métal sheets, 
for fastening them to the roof, for covering the intersections of the 
joints, and for fastening a board upon a métal surface by a screw or 
boit, which together accomplished the object of making-a tight and 
durable roof, and which differed from those described by Murphy 
only in slight détails of construction,^ — had been known and used 
for years before he had applied for his patent, then so radical a de- 
parture from the construction he described and claimed, as the en- 
tire omission of the métal strips by which he secured his covering 
to the, roof, and over which he made his joints, may relieve the ap- 
pellee from the charge of infringement, The claims and spécifica- 
tions of every patent must be read and construed in the light of a 
knowledge of the state of the art when it was issued. A patent to 
the original inventor of a machine or construction, which flrst per- 
forms a useful function, protects him agaiust ail machines and con- 
structions that perform the same function by équivalent mechanical 
devices. But a patent to one who has simply made a slight im- 
provement on devices that perform the same function before as after 
the improvement is protected against those only which use the very 
improvement he describes and claims, or mère colorable évasions of 
it. McConnick v. Talcott, 20 How. 402, 405; Stirrat v. Manufactur- 
ing Co., 27 U. S. App. 13, 42, 10 C. 0, A. 216, 217, and 61 Fed. 980,, 
981. The question of infringement or noninfringement in this case, 
as in every case, must be determined under this rule by the limita- 
tions plaeed upon the patent by the state of the art when it was issued, 
and by the spécification and claims of the inventor. It is common 
knowledge that roofs were made impervious to water by covering 
them with sheets of métal, and that screw studs and bolts were used 
for fastening together wood and métal long prior to the year 1889. 
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A métal cap with channels to receive and cover the jointed flanges 
of métal sheets upon roofs at the points of their intersection appears 
from the évidence to hâve been an old device. One of the witnesses 
testifled that when he learned his trade, in 1849 or 1850, he was taught 
to use a four-way cap of this character to cover the point of inter- 
section where four standing seams came together at the ridge of a 
sheet-iron roof. Such a cap was found on the St. Louis courthouse, 
where it had been in use for this purpose since 1882. Fourteen pat- 
ents for improvements in the method of constructing métal roofs of 
buildings, and two for improvements in the construction of métal 
car roofs, ail issued anterior to the date of Murphy's patent, illus- 
trate the state of the art in this case. The suggestion that patents 
for improvements in the construction of métal roofs of buildings are 
immaterial hère, and dO not illustrate the state of the art of con- 
structing métal roofs of cars, is not persuasive. The art of cover- 
ing the roof of a car with sheets of métal is so nearly if not com- 
pletely identical with that of covering a house with the same métal, 
that there could be no invention in appropriating the method or im- 
provement found in the one tq use in the other, unless some radical 
modification was required to adapt it to the new use. Ail the an- 
terior patents for improvements in métal roofs, whether of buildings 
or of cars, fairly illustrate the state of this art, and are entitled to 
considération in this case. They portray many dévices for form- 
ing the joints between the sheets of métal, and for securing the sheets 
to the wooden sheathing of the roof without the use of nails or 
screws that pass through the exposed surface of the covering. In 
some of them métal strips are described, and their use is recommend- 
ed. In others they are not mentioned or used. In the spécification 
of letters patent No. 1,321, issued on September 11, 1839, to Peter 
Naylor, for an improvement in the manner of covering the roofs of 
buildings with sheets of métal, he describes, as a part of his inven- 
tion, bars of métal which, he says, may be placed edgewise directly 
upon the planking or sheathing of the roof, and should extend from 
the ridge to the eaves. He describes a method of making the joints 
between the sheets so difficult to distinguish from that portrayed 
in the patent to Murphy that we quote it: 

"Over thèse bars or plates, the edges of the covering of sheet métal Is to be lapped, 
the edge of one sheet rising up on one side of said bars so as to reach the upper 
edge, and the edge of the next sheet constitutlng a saddle which laps over on both 
sides of the bar, embracing the first-described bent edge of the next contigiious 
sheet. The sheets so plaeed are to be united firmly to the bars, e, e, e, by rivets 
passed through the whole, at suitable distances apart." 

In the spécification of letters patent No. 165,113, issued June 29, 
1875, to Samuel T. G. Morsell, for improvements in sheet-metal roof- 
ing, there is a description of ribs of wood extending from the ridge 
to the eaves of the roof, fastened to the sheathing by screws or other 
suitable means; sheets of métal with upturned edges Ijing fiât 
against, and extending to the top of, the vertical sides of the ribs; 
caps of sheet métal bent to fit over and cover the ribs and the up- 
turned edges of the sheets on their sides; and screw bolts which 
pass completely through the sides of the caps, the upturned edges 
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of the sheets lyîng against them, and the ribs themselves, and tliua 
secure them ail in place. 

In the spécification of letters patent No. 386,316, issued on July 
17, 1888, to Samuel R. Hawthorne, for improvements in roofing, 
there is a description of a métal rib, in the shape of an inverted T, 
fastened to the roof by nails driven through the flanges. This spéc- 
ification so nearly describes the "angle strips" of Murphy, that we 
quote from it, omitting the letters of référence: 

"Thls rib Is made of sheet métal folded in the manner shown, so as to give a 
dovetailed shape to the upright portion, and with side flanges, by aid of which the 
rib is securely fastened to the roof boarding by screws or nails driven through holes 
punched in said flanges." 

This spécification describes a joint between the sheets of métal, 
made by fitting their upturned edges closely to the sides of thèse 
ribs, and covering both the ribs and the upturned edges with métal 
caps made of dovetailed fonn to fit the ribs, slid longitudinally over 
them and the upturned edges of the plates, and made to hold them 
ail firmly in place by tightening strips driven in between the tops 
of the ribs and the caps. 

In the spécification of letters patent No. 143,471, issued on Octo- 
ber 7, 1873, to Bollin A. Smith, for improvements in métal roofing, 
there is a description of triangular strips nailed firmly to the roof 
of the building, lengthwise thereof, and at a distance apart equal 
to the width' of the plates, and a description of joints between the 
sheets of métal made by bending their edges in the same way de- 
scribed by Murphy. According to this spécification, the edge of the 
plate adjacent to one side of each of thèse strips is bent at an obtuse 
angle, so that it will fit closely and extend to the top of the strip, 
while the edge of the sheet upon the other side of it is bent in the 
form of an inverted V, which covers the strip and the upturned 
edge of the plate which lies against it upon the opposite side. The 
sheets are held firmly in place by nails driven through their edges 
where they lap over each other into the strips. 

In letters patent No. 218,085, issued July 29, 1875, to Grifiath B. 
Thomas, for improvements in roofing, there is a description of a cov- 
ering of sheet métal, which is attached to the roof by clips of métal, 
without the use of strips of any kind. The joints are formed by 
turning up one edge of a sheet, and covering it by a cap made by 
bending the edge of the adjoining sheet over it in the form of an 
inverted U. 

In the spécification of letters patent No. 95,732, issued on Octo- 
ber 12, 1869, to Franklin Roys, for an improvement in metallic roof- 
ing, there is a description of a joint between the métal sheets formed 
by bending the edge of one of the plates into an angle shape with 
a protruding fiange, through which nails are driven to fasten it 
in place, and coverir g the nailed fiange, and fastening the next ad- 
jacent plate by sliding its correspondingly bent edge over the edge 
of the preceding plate. 

Perhaps the testimony and the antécédent patents to which ref 
erence has now been made sufflciently disclose the state of the art 
when the patent to Murphy was issued to enable us to reach a cor- 
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rect conclusion in this case. They demonstrate the fact that every 
élément in the flve combinations claimed by Murphy was old. His 
"angle strips" in the form of an inverted T exactly copy, and per- 
form the function of, the métal ribs of Hawthorne. They are the 
mechanical équivalents of Naylor's bars of métal, Morsell's ribs of 
wood, and Smith's triangular strips. His method of fastening his 
sheets of métal to his angle strips and his joints between his sheets 
copy and perform the function of the method and joint described by 
ISTaylor, and are the mechanical équivalents of those described by 
Morsell, Hawthorne, and Smith. His four-way cap has been in no- 
torious public use, to perform the function to which he assigns it, 
since 1882; and his stud screw, so long that the memory of man 
runneth not to the contrary. If there is anything new or patentable 
in the construction described by Murphy, it is not in any of the élé- 
ments he has used, but in the novelty of their combination. His 
patent must stand, if it can be maintained at ail, on the principle 
that a new combination or arrangement of old or well-known in- 
grédients, by whlch a new and useful resuit is attained, may be a 
patentable invention. Griswold v. Harker, 27 U. S. App. 122, 150, 
10 G. G. A. 435, 437, 438, and 62 Fed. 389, 391; Thomson v. Bank, 
10 U. S. App. 500, 509, 3 G. G. A. 518, 520, 521, and 53 Fed. 250, 252, 
253; Seymour v. Osborne, 11 Wall. 516, 542, 548; Gould v. Rees, 
15 Wall. 187, 189. But the appellant is met hère by the unquestioned 
ruie that the absence from a device or construction, that is alleged 
to infringe, of a single essential élément of a patentable combina- 
tion of old éléments, is fatal to the claim of infringement. Build- 
ing Go. V. Eustis, 27 U. S. App. 693, 712, 13 G G. A. 143, 148, and 
65 Fed. 804, 810; Hailes v. Van Wormer, 20 Wall. 353, 372; Bragg 
V. Fitch, 121 U. S. 478, 483, 7 Sup. Ct. 978. The angle strips of 
Murphy are absent from the métal roof described by Jennings, and 
from those made by the appel lee. Murphy made thèse strips an in- 
dispensable and chief élément of each of the flve combinations he 
claimed. His gênerai description of his invention in the second para- 
graph of his spécification reads: 

"Thls Invention relates to a métal roof for rallroad cars, the métal plates being 
secured to vertical métal ribs by horizontal rivets passing through upright flangea 
on the plates." 

The first élément of his combination that is described in his spéc- 
ification is thèse angle strips, and they constitute the first élément 
of each of the five combinations to which he has limited his claims. 
Thèse claims commence thus: 

"(1) The combination, in a roof, of the angle strips, 3, adapted to be seenred to 
the sheeting, 1, and having a flange, 5, and ♦ * *. (2) The combination, In a 
roof, of the angle strips, .S, with upright flanges, 5, and * * *. (3) The combi- 
nation, In a car roof, of the angle strips, 3, the plates, 6, having the flanges, 7, 8, 10, 
and 11, and * * *. (4) The combination, in a roof, of the angle strips, 3, 
adapted to attachment to sheeting 1, and • » *. (5) The combination, In a car 
roof, of the angle strips, 3, adapted for attachment to the sheeting, 1, the plates, 6, 
wlth marginal flanges adapted for engagement wlth the strips, 3, and * * *." 

The State of the art when this patent was issued clearly deprived 
the patentée of the benefit of the application of the principle of 
mechanical équivalents to the old éléments of his combination. The 
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application of that doctrine to those éléments would sïow tïat M» 
nse of each of them had been anticipated by prior use and prior 
patents. The only patentable novelty in bis invention was the nov- 
elty of his combination of thèse éléments. He made the flanged an- 
gle strips or ribs, by the use of which he formed the joints between 
his sheets of métal and fastened them to the roof, an indispensa- 
ble élément, and the principal élément, of ail the combinations he 
claimed. This élément is entirely wanting in the roofs manufac- 
tured by the appellee, and in the spécification forming a part of the 
patent to Jennings under which they were made. The roofs manu- 
factured and sold by the appellee cannot, therefore, be held to in- 
fringe any of the claims of the natent to Murphy. Thia conclusion 
rendors it unnecessary to consider the novelty or patentability of 
the combinations which he claimed in this patent. The decree be- 
low must be afiQrmed, with costs, and it is so ordered. 



CAMPBELL et al. T. RIOHAKDSON et al. 

(Circuit Court of Appeals, Third Circuit October 18, 1898.) 

No. 5. 

Patents — Construction of Claims— Infkingement—Garmknt Hooks. 

The De Long patent, No. 462,473, for an improvement In garment books, 
iB limited by the words, "substantlally as descrlbed," to the form of books 
Bhown and descrlbed, -lamely, one in which the free end of the wlre is carrled 
to "the rear end of the shank, and there formed into an eye," givlng to the hook 
three eyes by which to attach it, instead of two, as formeily. 72 Fed. 525, re- 
versed. 

Appeal f rom the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was a suit in equity by William Campbell and J. J. Smith 
agalnst Thomas De Q. Eichardson and others for alleged infringe- 
ment of a patent for an improvement in garment hooks. The cir- 
cuit court sustained the patent, and found that défendants had 
Infringed, and decreed accordingly. 72 Fed. 525. The défendants 
hâve appeal ed, 

Geo. H. Christy, Wm. L. Pierce, and Allen Webster, for appellants. 
Wm. C. Strawbridge and Frederick P. Fish, for appellees. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

BUTLER, District Judge. The bill charges infrîngement of the 
flrst claim of letters patent, No. 462,473, dated November 3, 1891, 
for an invention of Frank E. De Long. The claim reads as follows: 
"(1) A garment-hooli conslsting of a shank, a hook proper, and a tongue contln- 
nous of each other, sald tongue being looped and normally closing the space be- 
tween the shank and hook proper and having its free end returned to the rear of' 
the (Bbank, substantially as described." 

The re^pondents' hook, which is chargea to infringe, is similar 
in construction to the complainants' except that the free end of" 
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the wire of which it is formed, is eut ofl near the rear of the shank 
The only question which need be considered is one arising upon 
the construction of the claim. Looped or "humped" hooks were 
not invented by De Long; but were very old. He had taken out two 
patents for improvements in them, as the record shows, which are 
undistinguishable from that of his third patent, now involved — ex- 
cept in the single feature hereinafter noted. The free end of the 
wire in each of his former hooks were eut off forward, and so bent 
as to avoid danger of injury to the garment on whieh it might be 
used. Of course it is unimportant whether the loop be formed by 
bending the wire upward or downward, or whether, it be placed in 
what the patent calls the "hook proper," or in the shank opposite; 
and it is equally unimportant whether the free end of the wire be 
carried to the rear, or terminated sooner. If therefore, the words 
"substantially as described," be omitted from the claim, and the 
preceding language be taken literally, nothing new would be em- 
braced and the claim would consequently be invalid. This seems 
to be clear; for there would be nothing, as we hâve seen, to distin- 
guish the hooks thus described from those of De Long's former 
patents, except the merely formai diiïerences before stated, — the 
end of the wire, when eut off at the rear of the shank serving no 
purpose, that is not as well served by cutting it further forward, 
as provided for in the earlier patents. The words referred to can- 
not, however, be omitted; they are part of the claim, and control 
its construction, The hook named therein is the one described in 
the spécification and drawing; the claim expressly so déclares. 
The only hook, thus described, either in the spécification or draw- 
ing is one with the free end of the wire carried to "the rear of the 
shank, and there formed into an eye" giving to the hook three 
eyes by which to attach it, instead of two as formerly. The draw- 
ing shows this peculiar hook and no other, and the spécification de- 
scribes it particularly, declaring it to be an "embodiment of the 
invention" and does not suggest any other. Indeed the language 
of the spécification seems to preclude the belief, that any other 
was thought of. It is as follows: 

"The free end of the jaw is provided with an eye 8, which is adjacent to the eyes 
4 and disconnected therefrom, it being noticed that the jaw is elastic in its nature 
and may yield when subjected to superior pressure, this being occasioned when the 
eye to be connected with the hook is presented to the jaw and forced past the Same, 
so that said jaw opens and allows said eye to reach the bend 3, on tlie inner side 
of which it is seated, the jaw then being closed and controlling said eye. The 
eye formed on the end of the jaw is secured in a inanner similar to eyes 4 4, so 
that the resillency of said jaw is increased and the jaw more flrmly sustained in 
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Ha normal podtlon. The eyaa 4 and 8 provide means for eonnectfiig the hook wHfa 
the gannent or other place of service, said eye 8 also preve<î\tlng the jaws ftwn 
presentlng an exposed edge." 

It is thns seen that a spécial function is ascribeô to the peculiar 
disposition made of the free end of the wire. 

The suggestion, that this construction leaves no distinction be- 
tween the flrst and following daims, has no force. The fault is not 
in the construction, but in the language of the claims, and the spéc- 
ification and drawing. Such similarity in claims is not unfrequent 
in patents, where severaJ are founded on a single novel feature in 
a device. Patentées seem fond of multiplying claims, inispired prob- 
ably by a fear that they may not otherwise get ail they are enti- 
tled to. Hère the first claim covers ail the novelty to be found in 
edther the spécification or drawing. 

With the claim thus constnied, the respondents' hook does not 
infringe. It is in ail material respects similar to that of De Long's 
first patent. 

The decree must be reversed and the bill dismissed with costs. 



BRUNSWIOK-BALKBMDOLLENDER CO. T. PHBLAN BILLIARD 

HALL CO. 

(Circuit Court, S. D. New York. April 7, 1896.) 

Patents— iNVBNtiON—Pooii- Ball Fbamks. 

Patent No. 228,879, for a pool-bail f rame with rounded corners, and made 
of layers of wood bent Into trlangular shape, and glued or fastened to- 
gether, Is vold as belng the resuit of mère mechanlcal skiU. 

This was a suit in equity by the Brunswick-Balke-Oollender (Com- 
pany against the Phelan Billiard Bail Company for alleged infringe- 
ment of a patent for an improvement in pool-bail frames. 

H. D. Donnelly, for plaintiff. 
Frederick P. Poster, for défendant 

WHEELEB, District Judge. This suit is brought upon patent No. 
228,879, for a pool-bail frame with rounded corners. The inrentor in 
the ^ecification said : 

"Prevlous to my invention It has been customary to make the trlangular 
bail holders used In placing the balls for the game of "fifteen-ball pool' (and 
other games played with flfteen balls) on billiarâ tables of three stnalght 
strips or pièces of wood jolned at thelr adjacent ends to form the angles of 
the frame, and to strengthen the frame at thèse angles by Interlorly placed 
corner blocks, glued or otherwise fastened In, and somethnes to further 
strengthen the angles or corners by metallic angle plates appUed exterlorly to 
the frame. My invention has for its object to produce a 'triangle' or bail 
frame whlch can be made much Ughter, and also much stronger and more 
durable, than those heretofore manufactured, whlle at the same tlme Its manu- 
facture can be accomplished at much less cost than that of the construction 
or klnd of frames heretofore made, and In Its use It wlll be free of ail the 
objections foiuid In the use of the old-fashloned bail frame. To thèse ends 
and objects my Invention consista In a triangle or bail frame composed of sev- 
eral layers or thln strips of wood bent round Into the requlslte shape, and 
glued (or otherwise fastened) together; ail as wlll be berelnafter more fuUy 
explalned." 
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The daims are for: 

"(1) A bail frame or triangle eomposed of wood or other sultable material, 
and formed wlth three Interior and exterlor curved or rounded corners, sub- 
stantially as and for the purposes set forth. (2) A bail frame haying curved 
or rounded corners, and made of a séries of layers of wood bent into triangu- 
lar shape, and having thelr adjacent surfaces glued or otherwise fastened to- 
gether, as and for the purposes set forth." 

Thus the inventioii consisted, as to the form of the structure, in 
rounding the corners of the old frames; and, as to material, in using 
layers of wood glued together. The new structure accomplishes noth- 
ing différent, or in any différent way, f rom the old. It is lighter and 
safer because the corners are dispensed with, and they can be dis- 
pensed with by using proper materials. Neither cutting off an ob- 
jectionable corner nor using better materials appears to amount to 
anything patentable. They are of the works of a mechanic, and not 
of those of an inventor. Hotchkiss t. Greenwood, 11 How. 248; 
Reckendorier v. Faber, 92 U. S. 347; Thompson t. Boisselier, 114 U. 
S. 1, 5 Sup. et. 1042. Bill dismissed. 



FOSTER et al. v. WERTHBIMER et aL 
(Circuit Court, S. D. New York. April 9, 1896.) 

1, Patents— Patentable Différence— Glovb Fasteners. 

An Improvement In a glove-fastening patent, consisting of a rearward ex- 
tension and élévation of the head and neck of the former device, by means 
of which the tlghtening of the glove is made easier, the fltting more perfect, 
and the fastening more secure, is a patentable différence. 

2. Same— Qlovb Fasteners. 

The Poster patent, No. 297,980, for an improvement in glove fasteners, con- 
' strued, and hdd valid as to the exact combination shown, and also held in- 
ftinged. 

Thia was a suit by Foeter, Paul & Co. against Wertheimer & Ck). 
for infringement of a patent for a glove-fastening device. 

LiTingston Gifford, for plaintiflfs. 
Edwin H. Brown, for défendants. 

WHEELER, District Judge. This suit is brought for infringe- 
ment of patent 297,980, dated May 6, 1884, and granted to William 
F. Foster, for a glove fastening, consisting of a lacing cord drawn 
into smooth-headed, eccentric hooks above the glove material, con- 
nected by their necks and by flanges to plates below. The défenses 
are want of novelty, in vîew of many prior patents, and noninfringe- 
ment. The patentée says in his spécification: 

"My présent invention relates to a modification of the glove fastening shown in 
letters patent No. 277,559, granted to me May 15, 1883, whereby the neeli or 
stem of the lace-securing device is arranged eccentrically, and the relationship 
of the other parts is such that the cord, when laced, is flrmly held from unlacing. 
This plate, which is lettered e, is preferably of such size and shape, and the 
perforations or recesses are so located in it, that, when in position, it underiies 
ail of that portion of the material which is below the head, a, tliough I do not 
limit myself to the précise form of plate shown. The relationship between the 
plate, e, and the head, a, should preferably be such that the passage Iretween the 
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head, a, and the glove material is somewhat less In wldth than the diameter of 
the lacing cord used, so that, in laeing, botb the glove material and the cord 
Itself wlU be somewhat compressed, to provide for the passage of the cord; and 
it is préférable to hâve the passage betvveen the forward edge of the head and 
the glove material of less width than the passage towards the rear edge of the 
head, so that when once laced the tendency of the cord vcill be to remain towards 
the rear edge of the head, where the passage is widest, rather than to worli its 
way ont towards the front edge, and thereby become unlaced. It will be no- 
ticed that, in entering or passing ont of the hook, the lacing cord is bounded 
on one side by the head of the hook, and on the opposite side by the compressible 
glove material, which is so positively held up frora below by the plate, e, that 
the lacing cannot pass elther into or out of the hook without pressing directly 
upon, and somewhat compressing, the glove material against plate, e; and I 
hâve also found it désirable to make the lacing cord of a compressible material, 
so that it, as well as the glove material, will be eompressed in its passage under 
the head of the hook in lacing." 

The claim is for: 

"In combinatlon, the lacing cord, the glove, the disk-like head, a, arranged on 
one surface thereof, and the plate, e, arranged on the other surface, in relation 
substantiaUy as described, the eccentrie neck provided with the flange, c, and 
means of attachment, whereby, by the elastieity of the glove, the entrance to the 
hook is substantiaUy closed to prevent the escape of the cord." 

The nearest patent to this, of those relied upon to defeat it, is that 
of this inventor, ref erred to in this spécification, as one of which this 
is a modification. In that the lacing cord there marked "f" was 
drawn mider a circular head, a, ahove the material, b, connected by a 
neck, g, to a plate, e, below. In that spécification the patentée 
said : 

"The object of my invention is to provide a laeing device, and attach it to the 
glove and combine it with a lacing in suçh manner that the device will not be 
likely to catch in ordinary articles of clothing, or présent any rough surfaces, to 
which the lacing may be readlly applied, and which will be adapted to bind the 
lacing, and prevent its beeoming disengaged from the device, or slipping thereon, 
in ordinal^: use. For the purpose of thus binding the lacing, I propose by my 
device to utillze the elastieity of the glove material, and the friction of its upper 
surface, by causlng the lacing to rest between the head of the lacing device and 
the material of the glove, which material is so conflned under the head that, in 
order to flnd entrance Into the laced position, the lacing cord neeessarily com- 
presses the glove material. In attaching the lacing devices shown to the ma- 
terial, the position in which the plate, e, is Secured on the neck, g, dépends up- 
on the thickness of the glove material, b, or upon the combined thickness of the 
glove material, b, and the tape, c, if the latter is used, and also upon the size 
of the lacing, f, employed. The distance between the head, a, and the plate, e, 
should, however, be sufflcient, so that, when the glove material is eompressed 
by the laeing, • • * there should be suflicient distance between the head, a, 
and the plate, e, to accommodate the lacing, and the thickness of the eompressed 
glove material and the tape below the lacing. At the saroe time the distance 
between the plate, e, and the head, a, should not be greater than that required 
to accommodate the lacing, and the eompressed glove material and the tape be- 
low it, in the manner shown. With an ordinary kid glove, I hâve found that 
the distance between the plate, e, and the head, a, should be preferably about 
the thickness of the glove material, when uncompressed, and the tape, so that 
the under side of the head rests lightly upon the upper surface of the glove 
material, and the upper side of the plate rests lightly upon the under side of the 
tape when the lacing is not applied. As the lacing is passed under the head of 
eaeh device, It compresses the glove material beneath it, and as it proceeds fur- 
ther under the head of the device the pressure of the plate, e, on the under side of 
the material, and the elastieity of the material, will cause it to rise up behind 
the lacing, ♦ * * so that there is no tendency for the lacing to become dis- 
engaged from the devices unintentionally. I hâve shown my invention applied 
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to a lacing device having a concentrlc stem, but It may be used to advantage, 
also, wlth the stem eecentric, as in a lacing hook." 

And one of the claims is for : 

"(3) In combination, the head, a, having the tubular stem, g, the glove ma- 
terlal, b, the lacing, f, and the plate, e, substantially as and for the purpose set 
forth." 

Obviously, the différence between the fastenings of thèse patents 
consista in the rearward extension and élévation in the latter of the 
head and neck of the former, making more room there for the cord. 
The size of thèse parts is so small that thèse différences in estent seem 
very little, but, notwithstanding this, the change in the mode and 
effect of the opération of the parts is quite considérable. The free- 
dom of movement of the cord provided for, by the enlargement of the 
place for it in the fastenings, must make the tightening of the glove 
easier, and the fltting of it more perf ect, and the fastening more se- 
cure. This seems to be a patentable différence. Many and varions 
prior devices are shown and known, some having hooks of enlarged 
interior, into which cords and cables are drawn, and others some other 
of thèse parts, but none of ail of them combined and operating to- 
gether in this way. As this patent is for this différence as an im- 
provement merely upon the former devices, nothing can be an in- 
fringement but what has this spécifie thing. Railway Co. v. Sayles, 
97 U. S. 554. The défendants' fastenings seem to contain the fea- 
tures of this improvement, in the same relation to each other, in some- 
what différent forms, except that the front of the head and the glove 
maternai are brought close together by raising the plate, or portions 
of it, below, instead of by inclining the head above. In opération 
and effect, the parts are the same, and so the défendants infringe. 
Deeree for plaintiffs. 



INDBPENDENT ELECTRIC CO. v. JEFFREY MANTJF'G CO. et aL 
(Circuit Court, S. D. Ohio, E. D. October 29, 1896.) 

Patbkts—Assigxmekt op Inteeest— Fcrther Intentions. 

Where a patentée conveys an Interest in his patent for an improvement in 
mining machinery, and any and ail Improvements which he may thereafter 
malie, acquire, or invent in "connection and in any way appertaining to the 
aforesaid improvement in mining machinery," this does not give any interest 
in a subséquent patent for an entirely distinct minkig machine, which worlis 
on a principle radicaily différent from that of the former one. 

Bame — Claims— Dedication to Public. 

Where an application for a patent shows an improvement, but does not clalm 
the same, and, before the patent is issued, another application Is flled by the in- 
venter which does clalm such improvement, the presumption that what is 
shown or described in a patent, but not elaimed thereln, is dedicated to the 
public, does not arise as to such improvement. 

Bame— CoNTEACTS— Future Improvements. 

An inventor contracted to convey to a certain party a one-half interest m 
several inventions, and in any Improvements thereon thereafter made, and hi 
any applications for patents thereon. Subsequently another agreement was 
made in writing by which such party was to hâve a one-tenth interest in cer- 
tain patents, and none other. This agreement contained no stipulations as to 
Improvements. In a suit for spécifie performance the party secured his one- 
tenth interest. Held, that his rights were merged in the deeree, and that he had 
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no claim under hls contracta to any other patents or Improvements of the In- 
venter. 

4. SaMB— PKACTICABILItT. 

The mère fact that a machine constructed by the Inventer on the Unes of his 
patent was a failure does not alïect the validity of the patent, when it appears 
that the failure was due to détective construction, not to the particular im- 
provement patented, and that successful machines were afterwards made. 

6. Samh— Mining Machines. 

The Lechner patent, No. 432,754, for a mlnlng machine, which combines, 
with a traveling frame and an endless belt cutter, an auxUlary cutter operating 
In a différent plane, and a holding projection adapted to foUow such auxillary 
cutter Into the Incision made thereby, and to form a holder to operate against 
the thrust or force of the belt cutter, Md valld, and infringed, and not antici- 
pated as to the flrst claim, 

TMs is a suit in equity by the Indépendant Electric Company 
against the Jeffrey Manufacturing Company and others for allégea 
infringement of a patent for an improvement in mining machinery. 

James H, Hoyt, Thomas B. Kerr, and Francis W. Parker, for com- 
plainant. 
H. H. Bliss and John R. Bennett, for respondents. 

SAGE, District Judge. This suit is for infringement of patent No. 
432,754, granted July 22, 1890,— application ffled March 31, 1890,— for 
mining machine to P. M. Lechner, assignor to the Electric Mining 
Machine Company of Columbus, Ohio, under which company by 
mesne assignments, complainant claims title. It describes a single 
chain cutter breast madiine mounted on a traveling frame, which 
in opération is moved outwardly from the main or bed frame, and, 
as it is advanced, an endless belt cutter makes an incision, or kerf, ex- 
tending into the vein or seam of coal to the desired distance. To 
hold the traveling frame against latéral movement in the opération 
of the cuttirig device, when the frame has been moved outwardly 
from the main frame, the spécification sets forth that an additional 
or auxiliary cutter is provided, which is adapted to eut a channel 
immediately above the incision or kerf made by the endless belt 
cutter, and furnish on the traveling frame a holding projection, 
adapted to engage in said channel as the frame is advanced, and 
thus prevent any side or latéral movement of the traveling frame. 
Thia is preferably accomplished by placing, immediately above and 
slightly back of the Une or eut of the endless belt cutter, a cutter or 
cbisel, having a bearing near its outer end in a bearing box, through 
which it is adapted to reciprocate, — the bearing box being preferably 
formed rectangular in cross section, and of a size substantially equal 
to or slightly less than that of the reciprocating cutter, — to which 
a reciprocating motion is given by means of a Connecting rod, which 
extends backwardly through a supporting stand, and is connected 
to an eccentric on the vertical shaft on the traveling frame. As the 
vertical shaft revolves to impart motion to the endless chain cut- 
ter, a reciprocating motion is imparted to the reciprocating cutter 
through the médium of the eccentric. This cutter, operating against 
the seam or vein immediately above the kerf or incision formed by 
the endless belt cutter, produces a channel substantially rectangular 
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in shape, and opening into tlie kerf or incision, into which the pro- 
jecting bearing enters as the traveling frame is advanced, thus hold- 
ing the traveling frame firmly against latéral movement in the di- 
rection opposite to the thrust of the endless chain cutters as they 
are advanced into the coal. Then follov? descriptions of methods of 
adjustment, and of connections and fastenings, which, being matters 
of détail, may be omitted, as unnecessary to the discussion of the 
questions involved in this case. In a subséquent paragraph of the 
speciâcation the inventor says: 

"By the use of the supplemental cutter and the holding projection, adapted to 
foUow iu a channel made by said cutter, I am enabled to prc^uce a machine in 
which a single endless cutting belt is adapted to perform ail the opération of cut- 
ting." 

Oomplainant's title to the patent is denied, upon the ground that it 
is within the terms of a contract made by F. M. Lechner, the in- 
ventor, on the 21st of October, 1876, with the défendants Francis C. 
Sessions and Joseph A. Jeffrey, whereby he transferred to them 
"/2< of his patent. No. 172,637, dated January 23, 1876, for an im- 
provement in mining machines, and ^ "/^t of any and ail improvements 
which he might thereafter make, acquire, or invent, and patent, 
in "connection and in any way appertaining to the aforesaid im- 
provement in mining machines." By contract dated July 24, 1877, 
he assigned, transferred, and set over to the Lechner Mining Ma- 
chine Company ^'"/«so of ail his right, title, and interest in and to 
the same patented invention (which left to him •'Viso), and in and 
to any further improvement that he might make or acquire. Each 
of thèse assignments was duly recorded in the patent office at Wash- 
ington. The name of the Lechner Mining Machine Company was 
subsequently changed to Jeffrey Manufacturing Company, one of the 
défendants herein. It appears, therefore, that whatever title either 
of thèse instruments conveyed is the property of one or the other 
of the défendants in this case. 

The machine of patent No. 172,637 was a cutter-bar machine, by 
which the kerf or drift in the vein of coal was made by means of a 
horizontal cutter shaft, preferably square, — except where rounded 
to form bearings to tum in the metallic shoes, — and armed with cut- 
ting teeth, the shanks of which were adjustably secured in the shaft 
by means of set screws. Thèse teeth were of such width, upon their 
cutting edges, that, as the shaft revolved, and was advanced, there 
were but thin walls of coal left between them. To break thèse 
down in front of the bearings of the shaft, each shoe was armed at 
its lower side with a sharp, projecting, cutting spur. In opération, 
a rotary motion was imparted to the cutting teeth as they were 
forced directly forward into the coal. That machine had no cut- 
ting chains, had no latéral tendency, and needed no holding device 
to prevent latéral motion. In each of thèse respects it was rad- 
ically différent from complainant's machine, which is an entirely dis- 
tinct machine, and not merely an improvement on the machine cov 
ered by patent No. 172,637. To hold that the assignments in ques 
tion would pass ail of Lechner's future mining machine patenta 
would, as counsel for complainant suggests, "be équivalent to hold- 
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ing that thèse two assignments constituted, in fact, a mortgage on 
Lechner's brain, to bind ail his future products, which is exactly tlie 
thing objected to by the court in Manufacturing Co. v. Gill, 32 Fed. 
697." In that case Justice Bradley made it clear that, under the 
rule in Littlefield v. Perry, 21 Wall. 226, only improvements on the 
partieular machine secured by the patent would pass by an assign- 
ment of a patent with future improvements. This rule is in accord 
with the acts of Lechner and Joseph A. Jeffrey, défendant, one of 
the assignées under the flrst assignment and président of the défend- 
ant Company. From Jeffrey's testimony it appears that he knew, 
as early as 1882, and from then until the date of his testimony, that 
Lechner was engaged in mining machines other than cutter-bar ma- 
chines. In 1892 Lechner came to him, and described to him his 
chain machine, and he (Jeffrey), after considering the matter some 
little time, agreed, if his machine should prove successful, and bet- 
ter than any machine on the market, to manufacture it, and pay 
Lechner a royalty, provided the machine was free from infringing 
existing patents or inventions. 

The patent in suit, as has already been stated, was issued to the 
Lechner Electric Machine Mining Company as the assignée of 
Lechner. Mr. Slade, the président of that company, acting in his 
ofiQcial capacity, notifled the défendants that his company would 
sue them for infringement if they manufactured the chain machines 
covered by the patent, as they were contemplating under their 
verbal arrangement with Lechner. The défendants claimed no in- 
terest in the invention, nor did they give Slade any notice thereof. 
The Lechner Electric Mining Machine Company failed. The patent 
was assigned to Dyer, and sold by him, as assignée, to Slade, for 
a valuable considération, without notice of any claim on the part 
of the défendants, and he sold it to the complainant for a valuable 
considération. It would seem that, under such circumstances, the 
défendants should be estopped from setting up, as against the 
complainant, any claim of title to said letters patent by application 
of the rule that, if one was silent when it was his duty to speak, 
he shall not be permitted to speak when he should be silent. Pick- 
ard V. Sears, 6 Adol. & E. 469. 

Défendants also produced in évidence a transcript of the pro- 
ceedings in Brisbin v. Lechner, in the circuit court of the United 
States for the Western district of Pennsylvania, a suit which grew 
out of certain contracts between Brisbin and F. M. Lechner relat- 
ing to certain improvements, invented by him, for mounting an 
electric motor with the operative mechanism of a mining machine 
by belt or like device, and adjusting the position of the motor to 
the machine, and in the apparatus employed in praeticing said in- 
vention, Lechner agreed to convey a one-half interest in and to 
the several ' inventions referred to, and in "any improvement or 
improvements thereon thereafter made by him, and in any applica- 
tion or applications made in any letters patent of the United States 
granted for said severàl inventions, or for any such improvement 
thereon." Subsequently, December 19, 1888, Brisbin and Lechner 
made a second agreement, in writing, by which Brisbin was to 
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Jhiave a one-tenth interest in certain undescribed patents, alleged 
by the bill to be Nos. 287,032, 295,183, and 340,791, and none oth- 
«r. That agreement contains no stipulation relating to improve- 
ments. The suit was for spécifie performance. It resulted in a 
'decree for the complainant, entered December 26, 1891, — more than 
17 montlis after the date of the patent in suit, — whereby Brisbin 
secured his own one-tenth interest stipulated for. Brisbin's rights 
were merged in the decree, and he has no title or daim, under his 
contracts with Lechner, to any other patents of his, or any im- 
provements thereon. The stipulation, in the flrst contract, for the 
assignment of improTements, cannot be properly construed to cover 
the patent in s'uit, for reasons already stated in this opinion, which 
are directly in point, and apply as well to the papers in the suit 
of the Electric Mining Machine Company v. Francis M. Lechner 
et al., now pending in this court. Without stopping to assign other 
reasons, it is sufficient to state the conclusions of the court that 
the complainant's title, which is otherwise good, is not impaired or 
affected by reason of any of the contracts or suits above referred to. 
At the close of the évidence in chief for the complainant, its coun- 
eel gave notice, as appears of record, that the complainant would 
rely on the flrst claim of the patent, which reads as foUows: 

"The combination, with a traveling frame and an endless belt cutter, of an 
auxiliary cutter, operating In a différent plane from said endless belt cutter, and 
a holding projection, adapted to foUow said auxiliary cutter Into the kerf or In- 
cision made thereby, to form a holder to operate agalnst the thmst or force of the 
endless belt cutter, substantially as speclfied." 

With référence to this claim the défendants inslst: 

First. That, even when liberally construed, it is not tenable, and 
is invalid in view of the facts of record concerning the earlier art 
and the conduct of the patentée. 

Second. That, irrespective of the question of validity, it is not 
infringed by the construction of the défendants because (1) the 
claim was intended to exclude such devices, and (2) the structure 
of the claim and that of the défendants are radically différent. 

More than 75 patents for devices which, it is contended, antici- 
pate the complainant's, hâve been offered in évidence. They may 
be divided into the following classes: Plows, power coal-mining 
picks, coal-tunneling machines, coal-mining machines having coal- 
cutting cutter saws, coal-mining machines having coal-cutting cut- 
ter bars, coal-mining machines .having long wall-cutting chains, 
breast coal-mining machines having two chains, coal-mining ma- 
chines having reaper-bar cutters, single-chain breast hand coal- 
mining machines, and double-chain breast mining disk-holder ma- 
chines. Incidental to the opération of every mining machine is a 
reaction or thrust, exerted by the carriage upon the cutters, and 
in direction opposite to their operating motion. Every "heading" 
or "breast" machine, whether "bar," "saw," "chain," or what not, 
has a bed frame, a sliding carriage, and a cutting apparatus at 
the front of the carriage. It has always been necessary to provide 
for each machine two "jacks," — one at the front, and one at the 
rear of the bed frame. The rear jack engages with the mine roof, 
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and the front one, inclined upward, and at a sharp angle to the 
right, bites into the vertical wall just above the kerf. They bear 
doWn with great force upon the bed, each haring a powerf ul screw, 
and a hand wheel for clamping the bed to the floor of the mine, and 
holding it in position when the machine is set, ready for opéra-" 
tion, with its cutter head close and parallel to the coal. As the 
kerf, or incision made by the cutter, deepens, extending seven feet 
or more into the coal, it is obvions that the leverage against the 
holding povsrer of the jacks increases with a corresponding increase 
of the latéral strain upon the moving or sliding can-iage and upon 
the frame. The auxiliary or holding cutter, being immediately 
above the chain cutters, is in position to most effectively counter- 
act this leverage, and to furnish with the least force the greatest 
résistance to the latéral strain, upon the principle whereby the 
course of the great ship is controlled by the use of the compara- 
tively insîgniflcant rudder. Hence the value and eflSciency of the 
auxiliary cutter or holder. As is well said by counsel for de- 
fendants, it "is to be regarded merely as an adjunct to the jacks 
and the frames," provided too much stress be not placed on "mere- 
ly." The anticipating devices show varions forms of holders. 
The British patent No. 1,424, of 1876, to Brunton, shows a "steering 
pipe" provided with a screw auger, as is the guiding bar shown in 
British patent No. 1,857, issued to Gay in 1863, and the drill in Q«r- 
man patent No. 6,848 to Weber in 1879. Then followed cutter- 
wheel holders, shown in British patent No. 1,449, of 1886, to Stan- 
ley, of which the OoUiery Engineer says: 

"The top of the machine Is gulded by two wheels, m, whlch hâve two sharp- 
edged flanges [lu front and one at each side], whlch eut Into the top of the tunnel, 
and prevent any latéral motion of the machine." 

Then cornes the disk holder as in United States patent No. 340,791, 
to V. A. & S. C. Lechner in 1886. That machine had two chain 
cutters which moved in opposite directions. To prevent latéral 
movement, by reason of one of the chains working against harder 
material than the other, or from any other cause, a vertical cut- 
ter was provided of a diameter somewhat in excess of the height 
of the kerf eut by the horizontal chain cutters so as to make a 
guiding groove or crease in the bottom or top, or both in the bot- 
tom or top, of the kerf. So cutting and holding wheels hâve been 
used in plows, as in reissue patent No. 10,641, to St. John, in 1883, 
which shows a revolving blade or disk placed above the cutting 
edge or skin of the mold board, and employed as a landslide to pre- 
vent the plow from crowding to land in getting or in running the 
furrow; the side pressure being borne, ordinarily, by a very small 
portion of the disk and at the point of least résistance. A wheel 
holder is shown in United States patent to Brown, No. 197,090, — 
1877, — to prevent the chain from drawing the carriage inward. 
The Brunton patent shows also a rib-like device on the movable 
carnage or frame, provided with a cutter at its front end and "keel 
pièces" to "plow up a groove in the interior surface of the tunnel, for 
their own passage, and in which they may be imbedded, to resist the 
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tendency to turn the chambers when the head is being rotated." 
Each keel pièce was provided at its front end with a cutting chisel 
point, whicli was in line with the outer edge of the keel pièce. Two 
patents issued to F. M. Lechner are cited: No. 172,637,-1876,— 
for a mining machine, in which each carrier has a guiding plate se- 
cured to a block. Thèse plates pressed against the upper side of 
the kerf or drift, and the shoes at the front end of the carriers, 
on which the cutters were mounted, rested on the bottom of the 
drift, in order that the cutting teeth should be always maintained 
in proper working relation to the coal. Patent No. 232,280, the 
other patent to Lechner, issued in 1880, shows a device provided 
with a shoe, the upper member of which has a dovetailed rib, pro- 
jecting inwardly from the inner vertical face, and adapted to enter 
a correspondingly shaped seat formed in the front end of the car- 
rier, whereby this rib assists in supporting the upper member 
against the upward thrust which is produced by the cutting action 
of the bits upon the coal, thereby relieving the bolts or set screws 
which are used for the purpose of securing the shoe to the sliding 
carrier. Patent No. 47,168, to Hanpt & Smith,— 1865,— for a ro- 
tary pick mining machine, shows a stationary cutter between the 
top and bottom main wheels, and, when the machine was in opéra- 
tion, pressed forward against the coal for the purpose, as is set 
forth in the spécification, of cutting away the coal or ore core in 
front of the picks and gear; but it is contended for défendants that 
they had "the necessary secondary function of steadying and hold- 
ing the carriage against latéral thrust or reaction." The last pat- 
ent mentioned by défendants' counsel as anticipating oomplainant's 
device is No. 104,396, to Lynch, — 1870, — for a cotton scraper or cul- 
tivator. The guide, which constituted the invention, consisted of 
a wrought-iron plate, sharpened where it entered the soil, and se- 
cured to the lower end of the standard of the cultivator. It was 
arranged parallel to the beam, and located near the middle of the 
share, forming an acute angle therewith. It projected below the 
cutting edge of the share sufflciently to enter the soil not eut by 
the share, from the cutting edge of which it extended far enough 
in the rear of the standard to f orm a brace in the earth to prevent 
any latéral movement through the soil. 

Of thèse patents, No. 340,791, to Van Amberg Lechner and F. G. 
Lechner, is the only one showing a chain breast machine provided 
with any sort of device proposing to "keep the machine from being 
moved laterally by reason of one of the chains working against 
barder material than the other, or from any other cause." That 
was a double-chain machine, and the chains were driven in oppo- 
site directions, which, it was supposed, would equalize the strain 
on the machine, and reduce to the minimum the amount of bracing 
necessary to hold it to its work, and the vertical cutter or disk 
was intended to prevent latéral motion when the cutters on one 
of the chains might encounter barder material than the other. 
The drawings show a disk having cutters projecting radially be- 
yond its periphery, and laterally beyond its sides. The channel 
which they eut was of necessity both wider and deeper than the 
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disk, so that no continuons pressure of the disk against the sîde of 
the channel was possible. The disk was in no sensé a liolding de- 
vice, nor could it be made to perform tliat function in a single- 
chain machine. The défendant company's superintendent admit- 
ted as much in ans^wer to cross questions 318, 319, and 320, page 
154, Défendants' Record. Practical tests of the machine were made 
at the Shawnee mine, whereby it appeared that whatever was done 
in the way of holding the machine against the tendency to latéral 
displacement was accomplished by the jacks, which bore upon the 
main frame, and not appreciably so as to be available for practical 
use, by the disk. The détails of the tests made cannot be entered 
upon without expanding this opinion beyond reasonable limits. 
The holder, to be completely successful, must not only prevent lat- 
éral motion, which would occur without it, but aiso prevent harm- 
ful vibration of the frame of the machine. The disk device cannot 
be made to operate unless the teeth or bits hâve a spread. The 
resuit is, necessarily, a eut so wide and deep as to make the disk 
ineffective to prevent either latéral motion or harmful vibration. 
Thèse remarks apply to every disk device put in évidence by the 
défendants. The English patents to Brunton, to Gay, and to Stan- 
ley, — this last patented also in the United States, — hâve the gên- 
erai form of what we call "tunneling machines." The main frame 
is securely jacked or held in position in the mine, ont in front of 
which is a great, circular, revolving cutter, which described a circle 
larger than the transverse section of the machine itself, and by 
its révolution, as it is fed forward, produced a rotary tendency 
of the main frame in the opposite direction. The devices to coun- 
teract this strain are ail on the main frame, and consist of jacks 
which hold the main frame in position as the main frame of com- 
plainant's patent is held. Most of thèse machines bore, at the 
same time, a central hole, for the avowed purpose of the intro- 
duction of a charge of powder. The bit or auger which bores the 
hole has no holding function, nor was it designed to hâve. None 
of thèse machines hâve any device which gives that constant and 
persistent holding effect, steadying against vibration and jar, which 
tend to disintegrate and crystallize the whole machine; nor is any 
such device possible in this class of machines. 

The Grerman patent to Weber is for a hand machine having a 
single chain journaled on the opposite ends of a cross bar, and 
driven by a spindle operated by hand wheel by means of beveled 
gear wheels. The rear end of the spindle is provided with a sleeve 
nut, having a point for bearing against a post, and the front end is 
provided with an auger bit, which projects beyond the front side 
of the cutter chain, and is supposed to bore into the coal as the 
spindle is turned by the hand wheel. This machine, which was, 
at best, feeble and ineffective, operated as it was by manual power, 
was not liable to vibrations, nor to any serious latéral tendency. 
It had no holding device, because the bearing of its spindle was les» 
than one-half the width of the auger bit, and consequently would 
not come into contact with the sides of the hole bored by the auger 
bit, nor hâve any holding action. 
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The Hanpt & Smith patent has a pair of horizontally arrangea 
saws, one above the other, which, in opération, are moved forward 
into the coal, excepting that the saws or cutters are mounted on 
a moving frame. They contain no élément bearing any analogy 
to any élément of the patent in suit. Each machine is provided 
with two saws. Thèse act in opposite directions, and balance each 
other, thereby obviating the necessity for a holding device to pre- 
vent latéral movement. Some of the machines are provided with 
a pick, or other device, between the two saws, for the purpose of 
breaking up the pièce of coal which is eut out by the saws. There 
is nothing in thèse machines which anticipâtes complainant's pat- 
ent. The power picks and plows, under the doctrine of Potts v. 
Creager, 155 U. S. 597, 15 Sup. Ct. 194, do not belong to related 
arts. If they did, not one of them anticipâtes complainant's device. 
In fact, many, if not most, of the machines above referred to are 
relied upon by défendants to sustain their contention that com- 
plainant is not a pioneer, rather than as anticipations. The wheel 
holder, to prevent the chain from drawing the carriage of the 
Brown machine, patent No. 197,090, cannot be recognized as an 
anticipation. 

There are also in the record two double-chain breast machines, — 
patents No. 287,032 to S. C. Lechner, and No. 295,183 to Van Am- 
berg Lechner; but neither of thèse patents shows a holding device. 
They are provided with double chains, moving horizontally in op- 
posite directions, and were constructed upon the theory that the 
chains, thus moving, would balance the machine, and hence no 
other or spécial provision was made against latéral motion. 

Patent No. 428,920, to Francis M. Lechner (inventor of complain- 
ant's machine), is also relied upon against the validity of complain- 
ant's patent. This patent is known as the "Lechner Auger Patent." 
It was applied for December 10, 1889. The patent in suit was ap- 
plied for March 31, 1890. The auger patent was issued May 27, 
1890, and the patent in suit July 22, 1890. The two applications 
were pending at the same time. The auger patent describes and 
claims an auger, or drill, with bearings, as a holder against latéral 
motion. The complainant's patent describes and claims a recipro- 
cating cutter or chisel for the same purpose. Generally, what is 
shown or described in a patent, but not claimed therein, is ded- 
icated to the public. Miller v. Brass Co., 104 U. S. 350. But if, 
at the date of the issue of such patent, the patentée has another 
application pending, which describes and cîaims what he describes, 
but does not claim, in the patent issued, the presumption of ded- 
ication to the public does not arise. In Suffolk Co. v. Hayden, 3 
Wall. 315, the suprême court said: 

"The first point of the plaintiff in error is that the description, In the patent of 
March, of the improvement patented the December foUowlng, and on which the 
présent suit is brought, and omission to claim it on such earlier patent, 'operated 
as an abandonment or dedication of it to the public,' and that for this reason the 
subséquent patent of December Ist was void. But the answer to this ground of 
défense is that It appeared that Hayden, the patentée, had pending before the 
commissioner of patents an application for this same improvement at the time he 
described it In the spécification of March 17th, which was, doubtless, the reason for 
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not daiming It In thls patent. The description ta no sensé affected this application 
thus pendlng before the commissioner, and, while it temalned before hlm, repelled 
any inference of abandonment or dedication from the omission to agata claim it." 

In tlie case of Singer v. Braunsdorf, 7 Blatchf. 521, 535, 22 Fed. 
Cas. 201, Judge Blatchford said: 

"A patent Is not Invalidated by the fact that the Invention clalmed in it was de- 
scribed, but not claimed, In a patent granted subsequently to the maldng of the 
application for the patent secondly issued, but before it was granted." 

In Bailway Eegister Manuf'g Co. v. Broadway & S. A. R. Oo., 22 
Ped. 655, Judge Wheeler said: 

"The application for this patent was on file when the prior patent to this taven- 
tion was granted, and therefore the description of this invention In that patent 
would not afCect at ail the validity of this one." 

In Holmes Electric Protective Co. v. Metropolitan Burglar Alarm 
Co., 33 Fed. 258, in whicli the patent in suit was held to be in- 
valid because the invention was disclosed in a prior patent to 
the same inventer, Judge Coxe said: 

"This is not the case of a patentée who has made application for the second pat- 
ent before the flrst is Issued." 

In Graham v. McConnick, 11 Fed. 859, a prior patent was issued 
on July 23, 1867, upon an application flled December 2, 1865. The 
patent in suit was issued February 11, 1868, upon an application 
flled February 11, 1867. As to the contention that the second pat- 
ent was invalid by reason of the issue of the flrst patent, Judge 
Drummond said: 

"It is to be borne In mind that the application for the second patent, that of 
1868, the one in controversy hère, was made whlle that for the prevlous patent was 
pendlng, and before the prior patent had been issued. There were thus pendtog 
before the patent office two applications at the same time, where the claims were 
différent, and we understandlt to be in accordance wlth the practice of the patent 
office to allow applications to be made at the same time, by the same party, for 
différent parts of the same machtae." 

The foregoing was followed in the case of Graham v. Manufac- 

turing Co., 11 Fed. 138. 
In Swift V. Jenks, 29 Fed. 642, Judge Coxe said: 
"The conclusion cannot be resisted that the claims in question are tovalid, for the 

reason that the invention covered thereby was disclosed in a prevlous patent, and 

belonged tO the public when the application was flled." 

In Electrical Accumulator Co. v. Brush Electric Co., 2 C. C. A. 
682, 52 Ped. 130, the court of appeals held that the prior issue 
of a patent for a subordinate invention did not invalidate a subse- 
quently issued . patent for the broad claims, the application for 
which was pending in the patent ofiice at the time the flrst patent 
was issued. This décision was also followed by the same court in 
the case of the Thomson-Houston Electric Co. v. Elmira & H. Ry. 
Co., 18 C. C. A. 145, 71 Fed. 396. 

The complainant's patent is not invalidated or impaired by Lech- 
ner patent No. 428,920. 

An attempt was made by défendants to sbow that the Lechner 
auger machine was old, or in public use for more than two years 
prior to the date of the application for the complainant's patent; 
but it appears, from the testimony, that ail that was accomplished 
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was a séries oî unfortunate experiments. According to the tes- 
timony of one of défendants' witnesses, Lechner's auger holding 
device for single-cliain machines was flrst tried and demonstrated 
to be practicable late in 1889, and the application for that patent 
was filed December lOth of that year. The application for the 
patent in suit was filed March 31, 1890. 

It is contended, also, that a machine made by Lechner on the 
Unes of the patent in suit did not woi-k successfully, and was a 
failure. There is no contention that there was any defect in that 
machine on account of its principle. It appears that, while Lech- 
ner was a great inventer, he was a poor mechanic. The machine 
upon the construction of which the contention is made was not 
strong enough to do any work, and, irrespective of the holding de- 
vice, it would hâve been unsatisfactory. The défendants hâve not 
shown that the failure was due to the holding device, and the bur- 
den was on them. The device of the complainant's patent can be 
put into proportions to make it sliceessf ul, and this has been done 
by complainant. Moreover, the inventer is not required to bring 
his device into absolute perfection in order to make his patent 
good. The Téléphone Cases, 126 U. S. 1, 8 Sup. Ct. 778. 

"While his device is somewhat crude as compared with the im- 
proved style of trunk fasteners now in use, it contains the under- 
lying principle of ail of them. In short, we find no difficulty in 
holding that there is a patentable novelty in the Taylor fastener, 
and that it is not anticipated by any of the devices put in évi- 
dence." Sessions v. Romadka, 145 U, S, 29, 12 Sup. Ct. 799. 

That the drawings of a patent need not be the working drawings, 
or on an operative scale, see American Hide & Leather Splitting 
& Dressing Mach. Co. v. American Tool & Mach. Oo., 4 Fish. Pat. Cas. 
284, Fed. Cas. No. 302. That the patent is not limited to its exact 
f orm or dimensions of parts, see Winans v. Denmead, 15 How. 330. 

With référence to infringement, défendants' device is within the 
scope of complainant's patent. It consists of a métal plate adapt- 
ed to be permanently secured to the front end of the movable 
frame, and provided with a séries of cutting teeth or chisels which 
rise at one side of the plate, are successively of greater height, 
and always so arranged as to présent a vertical face on the side, 
which is to bear upon the channel eut by the teeth, and with clear- 
ance slots on the opposite side between the teeth. It is construct- 
ed, and it opérâtes, upon precisely the principle of complainant's 
device, excepting that the teeth are not independently reciprocat- 
ed, which relieves against infringement of the second claim of com- 
plainant's patent, but not against infringement of the lirst claim. 
The contention that the holding function of their device is per- 
formed by the continuons engagement of the teeth of their cutters 
with the coal in front of them, and not by reason of their engage- 
ment with the side or wall of the channel, is not tenable. Their 
proposition, that, if their holder were reciprocated, , it would be 
worthless, just as if the complainant's cutter were made statiou- 
ary, is fallacious, for the reason that, in fact and in opération, it 
is shown, by the évidence, that défendants' cutter does act recip- 
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rocally, upon exactly the principle of the action of complaînant's 
cutter. 

tJpon ail the points considered, the equity of this cause is with 
the complainant, and the decree will be accordingly. 



OWBN V. LADD. 
(Circuit Court, D. Connecticut. December 28, 1895.) 

1. Patents— iKPEiNGEMEST Suits— Lâches. 

A. delay of over 10 years in brtnging suit, after cliargiDg infringement, 
and belng met with a déniai thereof, held sucli lâches as would prevent 
relief against one who in the meantime succeeded to the alleged Infrlnging 
business. 

2. Same — Validitt — Infrtngkment. 

The Owen reissue, No. 10,348, for a gong bell, having in comblnation the 
novel élément of a curved and bent vibrating standard, if valid at ail, is 
not infrînged by a gong in which the standard is neither curved nor bent, 
and is east solid with the base. 

This was a suit in equity by Gteorge B. Owen against W. 0. Ladd 
for alleged infringement of a patent for a gong bell, 

H. Albertus West, for complainant. 
Newell & Jennings, for défendant. 

TOWNSEND, District Judge. The hearing herein was on a bill 
alleging infringement of reissued letters patent No. 10,348, to 
George B. Owen, dated July 3, 1883, for a gong bell. The answer 
allèges invalidity of the reissue on various grounds, lack of pat- 
entable novelty, and lâches, and dénies infringement. The claims 
as to wMch infringement is alleged are the following: 

"(1) A gong bell conslstlng of the comblnation with a base or attaehing 
portion, a sounder, and a gong secured to the sounder, of a curved standard, 
Connecting the base and sounder, substantially as set forth. (2) In a gong 
bell, a statlonary base or attaehing portion having a curved vibrating standard 
secured thereto, said standard being curved in a plane substantially parallel to 
that of the base, substantially as set forth. (3) In a gong bell, the comblnation, 
with the base or attaehing portion, a curved vibrating standard connected there- 
with at one end, and a sounder connected with the opposite end of the standard, 
of a gong removably secured to the sounder, substantially as set forth." 

The improvement originally claimed consisted in a construction 
of a gong bell attachment for clock cases with a curved standard 
bent in a plane parallel to its base, and having its ends bent out- 
ward in opposite directions, at right angles with said plane, so 
that the gong could be brought close to its base without having its 
vibrations checked. The only novel élément in this comblnation 
was a curved standard. If there was any invention in this ar- 
rangement, it must be found in the claimed novel resuit of more 
musical tones, and not in the mechanical adaptability of the parts. 

Défendant'» assigner, Barnes, prier to this alleged invention, 
constructed various modifications of the old French clock gong, for 
one of which he obtained a patent in October, 1883. The defend- 
ant's bells are constructed substantially in accordance with the 
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drawings of said patent. The complainant, in October, 1883, charged 
Barnes with infringement. Barnes stated that he had obtained 
a patent, and that his counsel advised him that his bell did not in- 
f ringe, and he and his successors continued to manufacture and 
sell said bells, Complainant admits that the foregoing statements 
discouraged him, and that he never made any further claim under 
his patent until 1894, at which time said Barnes was dead, the origi- 
nal factory had burned down, and this défendant had succeeded to 
the business. No excuse has been shown for this long delay. Even 
if défendant were an infringer, complainant's lâches would preclude 
him from recovering damages. But défendant is not an infringer. 
The only standard used by him consista of a short and substantial- 
ly straight cast-iron arm extending from the base. It is neither 
curved nor bent, nor vibratory within the language or meaning of 
the patent in suit. And while the patentée stated in his spécification 
that such standard might be cast, it clearly appears from the gên- 
erai description of his alleged invention, and from his reply to the 
citation of a référence by the patent office, that he did not intend 
to coTer a rigid standard cast solid with the base. Complainant's 
sole claim of infringement rests upon the assertion that "the curved 
standard accomplished, to a certain degree, the objects of my 
invention." Even if, as complainant claims, this cast-iron prong 
"prevents, in a degree, the vibrations being checked," yet it does 
not infringe the bent, curved, vibrating, musical tone producing 
standard of the patent in suit. Let the bill be dismissed. 



PACIFIC COAST s. S. CO. v. FERGUSON et aL 

(Circuit Court of Appeala, Nlnth Circuit. October 6, 1896.) 

No. 281. 

Admiraltt JnBisDiCTioN — Sepakablb Contbacts. 

A steamshlp company, In connection with Its business of carrying freight, 
eonducted a warehouse at one ot Its ports. It had a traffic contract with a 
railroad to brlng freight from the Interior. Libelees purchased a lot of bar- 
ley lying in the warehouse, upon which railroad charges were unpald. The 
Company transported the barley under contract with the libelees, who paid 
the warehouse charges and water freight, but refused to pay the railroad 
charges. Held, that the contract, so far as It related to the transportation by 
sea, was purely maritime, but, so far as It pertained to railroad charges, It 
was not maritime, and the admiralty court had no jurlsdictlon of a suit to 
enforce It. TO Fed. 870, afflrmed. 

Appeal from the District Court of the United States for the 
Northern District of California. 

This was a bill in personam by the Pacific Coasit SteamsMp 
Company against Eben W. Ferguson and others. From a decree 
of the district court dismissing the libel for want of jurisdiction 
(70 Fed. 870), the company appealed. 

George W. Towle, Jr., for appellant. 
E. B. & George H. Mastick, for àppellees. 
v.76F.no.7 — 63 
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Before GILBEET and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The Pacific Coast Steamship Com- 
pany, a corporation, flied its libel in personam against Moore, Fer- 
guson & Co., the appellees herein, to recover the sum of |251.15, 
the balance alleged to be due on a maritime contract for the trans- 
portation of 2,448 sacks of barley f rom Moss Landihg to San Diego, 
at the agreed rate of |4.35 per ton, upon wMch it was alleged that 
$339.38 only had been paid. The answer denied that the agreed 
rate was |4.35 per ton, but alleged that the same was |3.35 per 
ton, and pleiaded the payment of 1339.38, and a tender of the re- 
mainder of the contract price. Upon the trial it appeared that 
the libelant was engaged in th.e business of carrying freight and 
passengers by water between San Francisco and San Diego and 
other ports on the coast of Oalifornia, and that it had a traffic 
contract with the Pajarro Valley Railroad Company, which was 
engaged in carrying freight by railroad from a point in the inte- 
rior to Moss Landing, where the libelant kept and maintained a 
warehouse. Moore, Ferguson & Co., the appellees, were commis- 
sion merchants in San Francisco. They had ascertained that the 
barley in question was in the warehouse at Moss Landing, where 
it could be purchased from Waterman & Co., the owners, and they 
desired to purchase it for the purpose of fliling an order from the 
Howard Commercial Company of San Diego. They inquired of 
the steamship company concerning the freight rate that would be 
charged for transportation of the grain from Moss Landing to 
San Diego. They were informed that the rate would be |3.10 a 
ton. They then notifled the steamship company that they had pur- 
chased the grain as it lay in the warehouse, and wished the com- 
pany to transport the same to the Howard Commercial Company 
at San Diego, and to charge and collect from the consignée the 
sum of 12.50 per ton, which was the rate the consignée had been 
accustomed to pay on similar shipments from San Francisco, and 
that they (Moore, Ferguson & Co.) would pay the différence between 
that amount and $3.10, the agreed fi-eight rate. During thèse ne- 
gotiations between Moore, Ferguson & Co. and the steamship com- 
pany, there was talk about possible back charges upon the grain 
at the warehouse. The appellant contends, and its ofQcers testi- 
fled on the trial, that the contract was that Moore, Ferguson & Co. 
were to pay the warehouse chargea, which were 25 cents a ton, and 
the railroad charge® for transportation of the grain to Moss Land- 
ing, which were subsequently ascertained to be $1 per ton, as it 
was found that the grain had been carried by rail from Blanco. 
The appellees admitted that they undertook to pay the warehouse 
charges, as the same were stated, in the bill of lading which they 
obtained from the owners, at 25 cents a ton, but they denied that 
there wâs any conversation concerning the railroad charges. Thé 
matter in dispute between the parties, therefore, is whether or not 
Moore, Ferguson «& Co. were liable for the railroad back charges of 
$1 per ton upon the grain as it lay in the warehouse. The district 



PACIFIC COAST S. S. CO. V. FEEGUSON. 995 

court held that it had no jurisdiction to entertain the controversy, 
for the reason that it appeared that the contract, if made, was 
not a maritirae contract, and was therefore not within the jurisdic- 
tion of the admiralty. 70 Fed. 870. On the appeal to this court 
the principal question for our détermination is that of the jurisdic- 
tion. 

It is contended upon the part of the appellant that the contract 
was entire and not separable; that the steamship company was 
to perform but one act, which was the act of transportation of 
freight from one port to another; and that, inasmuch as the prom- 
ises of the consignors were ail based upon a single considération, 
it is immaterial in what manner or upon what accounts' the money 
thus paid was to be applied. The whole question, as it appears 
to us, is determined by the answer that shall be given to the in- 
quiry, what was the considération of the consignors' promise, if 
there was a promise, to pay the railroad back charges? It must 
be apparent that that promise was not a part of the contract of 
transportation. The steamship company was in two Unes of busi- 
ness. It was maintaining a Une of transportation by water, and 
in connection therewith was conducting the business of a ware- 
houseman. Under the contract it was to do two distinct acts, — 
the one, to release the grain from its warehouse and satisfy the 
charges thereon; the other, to transport and deliver the goods 
from MosS Landing to San Diego. For the latter service it de- 
manded |8.10 a ton. For the former, upon its own contention, 
it demanded 25 cents warehouse charges and $1 railroad charges. 
If the grain had been lying at the dock at Moss Landing, ready to 
be transported, and the steamship company had said to the con- 
signors, "We will transport this grain for you upon payment of 
$3.10 a ton and the assumption upon your part of certain charges," 
which charges were not a lien upon the grain, and the consignors 
had, in considération of the transportation only, agreed to pay ail 
the demande so made, it might be said that this was a maritime 
contract of affreightment, and that the transportation was to be 
doue in considération of the promises of the consignors. But the 
grain was in the warehouse of the steamship company. The com- 
pany had a lien upon it for its warehouse charges and the railroad 
freight charges under its traflSc contract. It could not be re- 
quired to deliver possession until ail the back charges were paid. 
It was in a position to demand payment of those charges before it 
should part with the possession of the property. It is plain to be 
seen that this is what it did. While not Saying so in express 
terms, it gave Moore, Ferguson & Co. to understand that it would 
transport the property at $3.10 a ton, but that it would not sur- 
render possession of tiie property until it received or was assured 
the payment of the back charges. It is in precisely the attitude it 
would occupy if the grain had been at Blaneo, instead of at Moss 
Landing, when the contract was made, and it had undertaken to 
carry the same to San Diego at fl for the carriage by land and 
$3.10 for that by water. The contract, as far as it pertained to the 
transportation, was purely a maritime contract, and enforceable 
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in the admîralty. So far as it pertained to the railroad charges, 
it was not maritime; and the admiralty court is without jurisdic- 
tion to entertain it. 

The lines of the jurisdiction of the admiralty are strictly de- 
fined, and while, in the American courts, the jurisdiction has been 
enlarged from tlie English rule, which conflned it to "things done 
upon the seas," and in the matter of contracta limited it to those 
made upon the sea, and to be executed thereon, so that now the 
test of jurisdiction is whether or not the contract has référence to 
maritime service or maritime transactions, its scope has, neverthe- 
less, not been further extended, but remains as defined by the su- 
prême court in Insurance Co. v. Dunham, 11 Wall. 1, where the 
court said that the jurisdiction depended, "not on the place where 
the contract was made, but on the subject-matter of the contract 
If that was maritime, the contract was maritime. This may be 
regarded as the established doctrine of the court." In the case 
of The Eichard Winslow, 67 Ped. 259, which was subsequently af- 
firmed by the circuit court of appeals of the Seventh circuit (18 
C. C. A. 344, 71 Fed. 426), a schooner had receired a cargo of corn 
for transportation from Chicago to Bufifalo at three cents per bush- 
el, "including free storage in vessel in Buflalo harbor until April 1, 
1894." The ves!sel arrived at BufEalo in November, 1893. The 
consignors libeled the véssel upon a claim for damages to the cargo 
while stored in the Tessel after her arrivai at Buiîalo. The court 
dismissed the libel, upon the ground that the portion of the con- 
tract which provided for storage after the arrivai of the vessel 
at her port of destination was not maritime, and was not cog- 
nizable in the admiralty. In that case the considération was not 
apportioned to the two services which were to be rendered by the 
vessel. It was entire. It is directly deducible, from the conclu- 
sions arrived at by both the courts, that, had the libel been brought 
by the owuers of the vessel to recover the freight money uhder 
the contract, it would havé been dismissed for want of jurisdic- 
tion, upon the ground that it was not based wholly upon a mari- 
time contract. A similar doctrine was applied in The Pulaski, 33 
Fed. 388; The Murphy Tugs, 28 Fed; 429. 

It is urged by the appeUant that, in any view of the case, there 
is jurisdiction of the admiralty court to entertain this controversy, 
for the reason that the payments made on account by the appel- 
lees hâve been applied by the appellant, first, upon the back rail- 
road charges and warehouse dues, and that the libel is brought to 
recover a balance due only for transportation by sea. This con- 
tention is not sustained, either by the pleadings or by the évidence. 
The libel allèges a contract to carry the grain at |4.3S per ton. 
It admits payment of |2.50 per ton, and seeks to recover a bal- 
ance of $2.10 per ton. . There is nothing to show that the appellant 
at any time made a spécial application of the payment which it 
received at San Diego of $2.50 per ton. The évidence does show, 
however, that at the time when that payment was made the amount 
of the railroa,d charges had not been ascertained, and was unknown 
to the appellant. It shows, moreover, that after the date of that 
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payment the appellant made a demand upon the appellees for this 
particular sum of |1 per ton. It appears, also, from a statement 
furnished by the appellees to the steamship company on the 16th 
day of November, 1894, which was some two weeks after the ar- 
rivai of tbe cargo at San Diego, that they bad placed the payment 
of $2.50 per ton to the crédit of the account of the p.lO per ton 
which they had contracted to pay for sea freight, and that in said 
statement they charged themseh^es with storage on the grain in 
warehouse at 25 cents per ton, and proffered payment of the re- 
mainder of the amount which they admitted to be due. No objec- 
tion was made to such application of the payment to account at 
that time, and we flnd nothing in the record on which to base the 
claim of the appellant, which now appears to be for the flrst time 
made, that this suit may be considered a proceeding to recover a 
balance due upon the $3.10 agreed to be paid for the carriage of 
the grain by sea. We find no error in the decree of the district 
court, and the same will be afflrmed, with costs to the appellees. 



OORY et al. v. PENCO. 

(Circuit Court of Appeals, Third Circuit. September 30, 1896.) 

Admiralty Appeals— Addition al Assignmbnts of Error. 

In an admiralty suit the circuit court of appeals may, on motion, and for cause 
shown, permit ttie flling therein of additional assignments of error, to cover 
points not speciflcally ineluded in the original assignments. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This was a libel in admiralty by Domenico Penco, master of the 
bark Armonia, against John Cory & Sons, owners of the steamship 
Eedruth, to recover damages caused by a collision betweea the two 
vessels. In the district court a decree was entered for the libelant 
(67 Fed. 362), and the respondents appealed. The appellants hâve 
now moved this court, for the reasons given in the afQdavit set out 
below, for leave to aie certain further assignments of error, or, in 
the alternative, that the cause be remanded to the district court 
vrith leave to the appellants to file such assignments of error there, 
and hâve the same added to the record, and the record then re- 
turned to this court, pursuant to the appeal. The additional as- 
signments of error which the appellants désire to flle are as fol- 
lows : 

The appellants assign further error to the final décision of the district court 
herein, as follows: (a) For that the court omitted to tind and hold that the 
oniy négligence, if any, of those on board the Uednith, which contributed to the 
collision, was that of a compulsory pilot. (b) For that the court omitted to 
find and hold that the respondents and appellants, in an action in persouam, 
were not liable for damages caused by the négligence of a pilot compulsorily 
employed. 

The allégations of the aflfîdavit flled in support of this motion 
were as follows: 

J. Parker Kirlin, being duly swom, says: I am one of the counsel for the 
appellants herein, and personally tried the case on the merits before Judge 
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Butler In the district court. The case was one arising upon the libel oî 
Domenlco Penco, as master of tùe Itallan bark Armonla, agalnst John Cory 
and James Herbert Oory, owners of the ïïnglish steamsMp Eedruth, for dam- 
ages sustalned in a collision between the vessels in Delaware Bay on the mom- 
ing of the 22d of April, 18&3. Process of foreign attachment was issued under 
the libel, and levied upon the appellants' steamship Ruperra. No process 
was ever issued against the Redruth; said vessel being absent from the Juris- 
dlction at the time the libel was flled, and at ail times thereafter, down to the 
présent. At the time of the said collision said steamship Redruth was in 
charge of, and belng navigated by, Henry 0. Long, a Pennsylvanla pilot; the 
vessel being then upon the pilotage grounds, to wit, between the Ledge light 
and Brandywine light, in the Delaware Bay. It was alleged in the libel 
(article 10) that the collision was "caused solely by the négligence of the 
olHeers and crew of the said steamship Redruth" in failing to avoid the bark 
which was lylng at anchor,— an allégation whlch was denied in the tenth article 
of the amended answer. One of the principal issues litigated in the district 
court was as to whether the Armonla was exhibiting an anchor light, as re- 
quired by law, at the time of the collision. Judge Butler sustalned the libel- 
ant's allégation that the light was up (67 Fed. 362, 365), and had been reported 
to the pilot by the lookout. In his opinion, he says: "The pilot recoUects the 
report [of tie light], but explalns that the light was not on the bark. The 
explanation, however, is not very satisfactory." Id. p. 365. The lookout, the 
wheelman, and the pilot, and the pilot of another shlp, which went down a 
few moments before, testifled there was no light upon the bark; but, assuming 
the eourt's flnding to be correct,— that the light was up,— the responsibility of 
avoidiug it would appear to hâve rested with the pilot, as the second offieer, 
who was on the watch, would not ordinarily be expected to distinguish fixed 
lights from vessel lights, nor to interpose to take the control of the vessel 
away from the pilot, when approachlng a light on pilotage grounds. It has 
been dedded by the honorable William G. Ohoate, Ex-Judge of the United 
States district court for the Southern district of New York, actlng as référée 
in the case of Homer Ramsdell Transp. Co. v. Compagnie Générale Trans- 
atlantique, 63 Fed. 845, that the shlpowner Is not liable In an action in per- 
sonam for damages caused by the négligence of a pilot compulsorily taken, for 
the reason that such pilot Is not hls servant nor hls agent. The volume (63) 
of the Fédéral Reporter in which this case was reported was not delivered 
to the profession in New York, as I am advised, until the month of March, 
1895, durlng whlch this case was tried before Judge Butler. In point of fact, 
the décision did not corne under my notice for considérable time thereafter. As 
this matter had not been diseussed or decided, so far as I am aware, in an 
admiralty case, for many years, the point, although in my judgment well 
founded, was not diseussed before or decided by Judge Butler in the district 
court, and accordingly was not made the subject of a spécifie assignment crf 
error. It Is materlal and important for the interest of the appellants, in my 
Judgment, that they should hâve an opportunity to take the judgment of the 
court upon this point upon the appeal, whlch it has been decided is a new 
trial; and although, perhaps, some of the assignments of errer already flled 
are broad enough to eover the point, leave is respectfully asked to file dis- 
tinct assignments of error in this court, glving clear notice of the point, or, 
in the alternative, and if that be the correct practice, that the cause be re- 
manded to the district court, with directions to hâve the assignments of error 
added in that court, and the record thereafter retumed, as amended, for con- 
sidération pnrsuant to the appeal. 

Henry R. Edmunds and J. Parker Kirlin, for the motion, filed a 
brief, which, so far as it related to the authority of this court to 
permit the filing of additional assignments of error hère, read as 
f ollows : 

The court has jurisdiction to permit further assignments of error to be filed 
hère. In section 11 of the aet establlshing this court (chapter 517 of the Acts 
of 1891), it is provided: "And ail provisions of law now In force, regulatlng 
the methods and System of revlew through appeals, or writs of error, shall 
regulate the methods and System of appeals and writs of error provided for 
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in this act, In respect to the circuit coun of appeals." The method and System 
ot review through appeals In admiralty cases, thus referred to, was the System 
applicable to an appeal to the circuit court. Under that method and System 
an appeal in admiralty was a new trial, lu which it was the rlght of a party t» 
haye the case completely retried upon new pleadlngs, and upon other testi- 
mony. In The Charles Morgan, 115 TT. S. 75, 5 Sup. Ot. 11Î5, the court said: 
"In The Lucille, 19 WalL 74, It was decided that an appeal In admiralty from 
the district court to the circuit court has the elïect to supersede and vacate the 
deeree from which it was talien. A new trial, completely and entirely new, 
wlth other testimony and other pleadings, if neeessary, or if asked for, is con- 
templated,— a trial in which the judgment of the court below is regarded as 
though it had never been rendered." Amongst the proTlsions of law relating 
to appeals which were in force at the time the act of 1891 was passed was 
section 862 of the Revised Statutes, which provided: "The mode of proof in 
causes of equity and of admiralty and maritime jurisdiction shall be according 
to the rules now or herelnafter prescribed by the suprême court." Admiralty 
rule 50, which was thus given the efCect of a statute, provided: "When oral 
évidence shall be taken down by the clerk of the district court, pursuant to the 
above mentioned section of the act of congress [section 30 of September 24, 
1789], and shall be transmitted to the circuit, the same may be used in évi- 
dence on the appeal, saving to each party ttie right to take the dépositions ol 
the same witnesses or either of them, if he should so elect." The conclusion 
from thèse provisions of law seems irrésistible that congress intended to pré- 
serve and continue in force the former System of new trials in admiralty cases 
on appeal, and that this court would hâve jurisdiction to permit entirely new 
pleadings in the présent case, and to permit the examination of the witnesses 
ealled in the district court, as well as the examination of new witnesses; and 
apparently, under rule 50, "the right to take the dépositions of the same wit- 
nesses, or either of them, if he should so elect," is absolute. 

It bas been decided in some of the circuits that the présent appeal in admi- 
ralty is a new trial. The Havilah, 1 U. S. Api. 1, 1 C. O. A. 77, and 48 
Fed. 684. In Burrill v. Crossman, 35 U. S. App. 608, 16 O. 0. A. 381, and 
69 Fed. 747, new pleadings were permitted to be flled in the circuit court of 
appeals, and évidence there taken in a cause which was decided in the district 
court on exceptions. Rule 11 of this court (11 0. 0. A. cil., 47 Fed. vi.), provld- 
Ing that assignments of error shall be flled with the clerk of the court below, 
does not cover a ease where, from inadvertence or oversight, some materlal 
error may not hâve been assigned, and the defeet Is sought to be eured by stat- 
ing further assignments. The jurisdiction of the court, extendlng, as it does, 
to the retrlal of the whole cause, and a restatement of the issues, would seem 
plainly to Include power to permit additional or amendatory assignments of 
error; and not to permit a further asslgnment in such case, upon seasonable 
application, would amount to a vlrtual qualification of that part of the act of 
1891 which saves to the appellant his right to a fuU trial de novo. Under the 
former praetice, the suprême court sanctloned a wide latitude in bringing up 
wholly new matters ujwn appeal. In Liverpool & G. W. Steam Oo. v. Phénix 
Ins. Oo., 129 U. S. 397, 9 Sup. Ct. 474, the question of applying foreign law 
was considered by the court, although It had not been raised in the district 
court, and no application had been made to raise it In the circuit court until 
after the décision there had been rendered. The suprême court nevertheless 
considered the question, but, flnding foreign law was not to be applied, it had 
no occasion to make an actual ruUng on the question of permittlng an amend- 
ment, but plainly Intimated that. If it had found the point well grounded, an 
amendment would hâve been permitted even at that late day. The court said: 
"But it appears by the supplemental record, certifled to this court In obédience 
to a wrlt of certlorari, that after the circuit court had dellvered Its opinion and 
flled its findings of fact and conclusions of law, and before the entry of a final 
deeree, the appellant moved for leave to amend the answer by averring the 
existence of the Britlsh law, and its applicabllity to this case, and to prove that 
law, and that the motion was denied by the circuit court because the proposed 
allégation did not set up any fact unknown to the appellant at the time of 
flling the original answer, and could not be allowed under the rules of that 
court. The Montana, 22 Blatchf. 402-^*4, 22 Fed. 730. On such a question 
we should be slow to overrule a décision of the circuit court. But we are not 
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prepared to say that if, upon full considération, justice ■"'shoTild appear to re- 
quire It, we miglit not do so, and order tlie case to be remanded to that court, 
wlth directions to allow ttte answer to be amended, and proof of tlie foreign 
law to i)e introduced. The Adeline, 9 Oranch, 244, 284; The Marianna Fiora, 
11 Wheat. 1, 38; The Charles Morgan, 115 U. S. 69, 5 Sup. Ot. 1172; Insurance 
Oo. T. Allen, 121 U. S. 67, 7 Sup. Ot. 821; The GazeUe, 128 U. S. 474, 9 Sup. 
et. 139. 

Neither of the parties can Justly clalm that the rule whlch exempts the ship- 
owner from liability for default of a eompulsory pilot would operate harshly 
upon their rights, because sueh is the law both of Italy, to whieh the Armonia 
belonged, and of England, the home of the appellants. In Autran's Code In- 
ternational de L'Abordage Maritime, the law of Italy on this subject Is stated 
as follows: "If a vessel, which is placed under the direction of a pilot, causes 
damage to another vessel, the pilot only responds for the damage. Neither 
the captain nor the owner of the vessel shall be civllly responsible." As au- 
thority, Mr. Autran cites a décision of the court of cassation of Florence, 
March 23, 1876, reported in Clunet (1878) p. 91. It ia found in The China, 
7 Wall. 53, that the English law is to the same efCect 

Henry Flanders, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

ACHESON, Circuit Judge. The court grants the appellants 
leave to file further assignments of error, in form and substance 
as set forth in Exhibit A, attached to the afadavit of J. Parker 
Kir lin. 



McALLISTEE et al. v. HOADLET et al. 

(District Court, S. D. New Yorli. November 9, 1896.) 

Marine Insurance — Llotds' Policy — Sbvebal Liability to the Assured 
FOR Whole Subsckiption— Contribution. 

A Lloyds' policy insured for ?1,000 the llghter A., valued at $4,000. The 
policy was a printed form, with the printed signatures of 30 individuals, 
Issued and signed by one common attorney. It provided that each sub- 
seriber should be severaily but not jointly, "liable for Vsoth of $1,000." 
In the rider was the clause: "AU Insurance covering the property hereby 
insured shali contribute simultaneously and for their respective amounta 
without regard to dates." Two other policies on the same vessel in other 
companies, insured for $3,000, the residue of her value. On the failure of 
the défendant company to pay, after a loss amounting to $1,015.53: Reld 
(1) that the rider clause had référence only to an apportionment of the 
loss as between différent policies on the same vessel, and had no référence 
to the liability of the différent subscribers to the assured for the amount 
apportionable to this policy; (2) that this policy under the rider clause 
was accountable for % of the whole loss; (3) that in the absence of any- 
thing in the policy modifying the common law rule, the assured was entl- 
tled to call upon any of the subscribers to pay the stipulated amount of 
his légal liability, viz., 1/30 of $1,000, until the loss apportionable to this 
policy was satisfled; and that any of the subscribers paying more than 
their share, as between themselves, must look to their associâtes for con- 
tribution. 

Hyland & Zabriskie and Chas. M. Hough, for libellants. 
John T. Fenlon, for respondents. 

BROWN, District Judge. On the 19th of March, 1895, the libel- 
lants took eut a policy of marine Insurance from the unincorpo- 
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rated association known as "The South and North American 
Lloyds," for |1,000, upon the steam lighter Agnes, valued at $4,000, 
for the term of one year from March 10, 1895. The association 
consisted of thirty individuals and flrms, whose subscriptions were 
in prînt at the end of the policy; and along the margin of the sub- 
scriptions was printed, "Each subscriber liable for ^/soth of |1,000," 
the figures $1,000 being inserted in writing. Below the names of 
the subscribers was the written signature, "Whipple & Ce, At- 
torneys." In the body of the policy was the following printed 
clause, among others: 

"And tbe said firms, corporations and Individuals • * • do bind them- 
selves severally and not jointly, nor anyone for the other, to the assured 
* • • for the true performance of the premlses, each one for his own part of 
the whole amount hereln assured." 

Two other policies on the Agnes were aiso taken out by the libel- 
lants, — one in the New York & Chicago Lloyds, for |1,000. and one 
in the East Eiver Mutual Insurance Company, for $2,000. The 
Agnes was subsequently injured within the risks insured against 
to the admitted amount of $1,015.53. The libellants settled with 
the East Kiver Mutual Company for the sum of $507.76, i. e., one- 
half the loss. The above libel was flled against 15 of the sub- 
scribers to the flrst named policy; only six of them could be served 
with process, or hâve appeared. It is admitted that the liability 
of each of the défendants does not exceed ^/soth of $1,000, that is, 
$33.33. The question presented for décision, is whether the libel- 
lants are entitled to recoTer against each of thèse six up to the lirait 
of theîr liability under the policy, viz., $33.33 against each, or only 
$8.46 against each, i. e., ^/soth of $253.88, the one-fourth of the 
whole loss. 

By the common law of this country, and of England, where dif- 
férent policies of insurance are taken out on the same property, the 
insured, in case of loss, and in the absence of any contrary stip- 
ulations in the policy, is entitled to sue at law any of the insurers 
under either policy, at his élection, and to recorer his whole loss 
up to the amount insured. Either insurer, after paying the loss, 
is entitled to recover from any other insurers their pro rata upon 
the other policies. Per Lord Mansfleld, in Newby v. Eeed, 1 W. 
Bl. 416; Story, J., in Potter v. Insurance Co., 2 Mason,.475, Fed. 
Cas. No. 11,332; Insurance Co. v. Griswold, 14 Wend. 462; Lucas 
V. Insurance Co,, 6 Cow, 637. 

In some other countries it is provided that a subsequently dated 
policy is liable only for any deflciency not covered by prier insur- 
ance. In America, for the purpose of adopting the latter raie, a 
clause known as the "American clause" was early introduced into 
the body of the policy, providing against any right of contribution 
in favor of a prior insurer as against a subséquent insurer. See 
Insurance Co. v. Griswold, 14 Wend. 399; 1 Pars. Mar. Ins. 292. 
Where no such clause, however, was introduced into the policies, 
the English rule prevailed. Thurston v. Koch, 4 Dali. 348, Fed. Cas. 
No. 14,016. This raie, applied to the présent case, permits the libel 
lants to recover against any insurer up to the limit of his contract; 
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that is, up to 133.33, against each of tlie défendants, unless some pro- 
vision in the policy restricts this conunon law right. The only clause 
of the policy affecting this question is contained in the ri^er attached 
to the policy. That clause is as follows: "Ail insurance covering 
the property hereby insured shall contribute simultaneously, and for 
their respective amounts, without regard to dates." 

I am of opinion that this clause has no référence to the liabili- 
ties of the subscribers to this policy inter sese, or to this policy, 
when there is no other insurance; but that it has référence solely to 
other insurance procured by other policies on the same vessel. 

(a) This intent is rendered probable from the very fact that this 
provision is in a rider, and does not form any part of the body of 
the original policy. A rider has référence, ordinarily, to some- 
thing extraneous to the original scope of the policy; and it can 
hardlj be supposed that the subscribers intended that the gênerai 
scheme of their liability, either as between themselves, or to the 
assured, so far as it rested on this policy alone, should be left to 
be deflned by a rider. On the contrary, in the gênerai scheme of 
liability, for which the body of the policy provides, it is declared 
not only that each subscriber binds himself "for his own part of 
the whole amount assured"; but it is further expressly stated: 
"Each subscriber liable for V^otli of $1,000." That then, in case 
of loss, is the express contract as to the liability of each. 

(b) The final words of the clause in question, "without regard to 
dates," are to my mind conclusive proof that this clause had réf- 
érence to other policies only. This language is impossible to be 
applied to this policy standing alone, when no other policies on the 
same property exist. The words "for their respective amounts 
without regard to dates" are of the very essence of this clause; 
they must stand together, and must refer to the same subject. 
The manifest référence is to "respective amounts" insured under 
différent dates. What différent dates of insurance can there pos- 
sibly be, except under différent policies? There can be no différ- 
ence of dates as between the subscribers to this policy. For this 
policy itself shows the intended mode of doing business. Ail the 
subscribers' names are a part of the printed form. The policy pre- 
scribed the attorneys who are to act for ail the subscribers. There 
is but one. written signature, viz., by the attorney of ail. There is 
but one policy; one issue; and one date, viz., the 19th of March, 
1895. The rider clause, therefore, cannot refer to the associâtes 
under this policy, but only to différent policies. Its meaning is the 
same as if it read: "AU insurance policies covering the property 
insured shall contribute for their respective amounts without re- 
gard to the dates of the différent policies." The intent is that as 
between différent policies the "American clause" shall not apply, 
but on the contrary each policy shall pay its proportionate amount 
only. Had the intention been to limit the recovery that might 
be had from either of the subscribers under this policy standing 
alone and by itself, the word "subscribers" would hâve been used 
as in other places in the policy; and the words "without regard to 
dates" would not hâve been used at ail. 



THE O. C HANCHETT. 1003 

The efifect of this clause is, therefore, to require the three différ- 
ent policies in the présent case to be called on pro rata for the 
proportionate amount of the loss. The libellant has acted upon 
This principle in obtaining payment from the East River Mutual 
Insurance Company of one-half of the loss, as that Company's policy 
covered half the total insurance. The défendants' association, 
haTing insured for one thousand dollars, i. e., the one-quarter part 
of the whole insurance, can only be called on to pay under the 
rider clause one-quarter part of the aggregate loss, viz., |253.88. 

As regards the manner, however, in which the libellant may col- 
lect this 1253.88 from the 30 subscribers to this policy, there is 
nothing in the policy, or in the rider that modifies the common law 
right of the insured to prosecute ail or any of the several individual 
obligors, and recover against each up to the limit of his stipulated 
légal liability, so far as necessary to make good the loss appor- 
tioned to this policy as a whole. The right of the assured to re- 
cover in this manner arises from the very nature of the engage- 
ment, by which each individual under this policy has expressly 
stipulated that he is "liable for one-thirtieth of $1,000"; and as 
each one has thus made himself legally liable for that amount, ail 
or any of them are liable to be called on to pay that amount 
until the claim under the policy is satisfied. As between the sub- 
scribers themselves, it is for those who pay more than others to 
resort to them for proportionate indemnity, which they are entitled 
to do both under the express clause of subrogation which the body 
of this policy contains, as well as by the équitable right which the 
law would recognize even without t^at clause. Such a course is 
also more compatible with justice; for in an action for contribu- 
tion brought by those who hâve paid, ail the others may be joined 
as défendants in one action; and in the case of the insolvency of 
some, the deflciency would be equitably distributed among the 
solvent défendants so long as the limit of their liability was not 
exceeded; whereas, if the contrary ruie were applied, the insured 
could hâve no such équitable relief, and must wholly lose whatever 
he should be unable to collect of any one of the subscribers. Plain- 
ly the common law rule, as established by Lord Mansfield, is emi- 
nently équitable in both directions. 

Decree for the libellant against each défendant for i|33.33, with 
interest and costs. 



THE O. 0. HANCHETT. 

EOGERS et al. v. THE O. C. HANCHETT et al. 

(Circuit Court of Appeals, Second Circuit November 18, 1896.) 

Salvagb in Habbobs— Compensation. 

In cases of salvage in harbors wliere tugs are abundant and on the grouad 
or near by, large awards should not be made. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
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This was a libel for salvage, flled by Bobert Rogera and othera 
against the canal boat 0. 0. Hanchett and cargo, Nicholas Wiedener 
and others being claimants of the boat, and 0. H. Abbott claimant 
of the cargo. The district court entered a decree for complainants 
for |500, and the complainants hâve appealed therefrom, on the 
ground that the sum awarded was not sufQclent in amount. 

At the time the salvage services were rendered, the canal boat was lying at a 
pler at the foot of Amlty street, Brooklyn, lu the immédiate nelghhorhood of several 
other vessels. A fire broke eut on the pier, and spread rapidly; and, while It was 
buming, the mate of the canal boat, who was In charge at the time, signaled to 
complainant's tug, James W. Huated, whlch was passing near. A line was thrown 
from the tug to the canal boat, and made fast to the stem of the latter, and the 
Husted backed away under fuU speed, taking her ont Into the river. The canal 
boat had not yet caught fire, though her paint was scorched, and the tug played 
on her with a hose for a short time. The tug then towed the canal boat to pier 6, 
East river. The length of time occupled in this service was about 25 minutes, and 
in the meantime a number of tugs had gathered in the vicinlty. The canal boat 
was valued at $1,600, and her cargo at Ç3,800. In the district court the following 
mémorandum of opinion by BROWN, District Judge, was indorsed on the libel: 
"In harbor cases, where tugs are abundant and on the ground or near by, in time 
to give needed aid, large awards are not only unnecessary, but contraiy to the 
principle laid down by Mr. Justice Bradley in The Suliote, 5 Fed. 99. This boat 
was not on fire. Other tugs were near by. The libelants' service was very brlef, 
and without the least difliculty or danger. $500 is as much as the analogies of 
this court will admit on a valuation of $5,400. Decree for that amount, and Costa 
to défendants since the tender." 

Peter S. Carter, for appellants. 
James J. Macklin, for appellees. 

Before LAGOMBE and SHIPMAN, Circuit Judges, 
Decree afiSrmed, with costs, on opinion of district judge. 
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SOUTHERN RY. 00. v. WARNER et aL 
(Circuit Court of Appeals, Fourth Circuit November 10, 1896.) 
No. 159. 
Railroads—Recbivebs—Phiokity— Supplies. 

Appeal from the Circuit Court of the United States for the Eastern District oif 
»^irginia. 

This was a bill for foreclosure of mortgage by the Central Trust Company 
against the Richmond & DanvUle Rallroad Company. Warner Moore & Oo., 
supply ereditors of the railroad company, by intervening pétition sought to hâve 
their claim paid ont of the proceêds of sale of the mortgaged property in préf- 
érence to mortgage debts. This appeal was taken from a decree ia favor of the 
interveners. 

Tlris case cornes up on appeal from the circuit court of the United States for 
the Eastern district of Virginia. It Is similar to that of Railway Oo. v. Adams, 
(decided at this term) 76 Fed. 504. The spécial masters say as to it: The claim 
of Wamer Mo(*e & Co. is for meal fumished October 12, 1891, amounting to 
$252.75. It is a part of an order, ail of whidi has been paid by tUe companjr 
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wîth the exception of thls balance, whlch was overlooked and not pald by mis- 
take. The masters allowed the claim, and gave It prlority to the mortgage debt 
On exception to the law as laid down by the masters, the court sustained the 
report. Thls is assigned as errdr. 

Willis B. Smith and Henry Crawford, for appellant 
Wyndham E. Meredith, for appelleee. 

Before SIMONTON, Cdrcuit Judge, and HUGHES and MORBIS, District 
Judges. 

SIMONTON, Circuit Judge. There can be no question in thls case. The de- 
cree of the ctocuit court is affirmed, with costs. 

MORRIS, District Judge. I dissent on the question of the allowance of in- 
terest on the claim in tbis case. 



WASHBURN V. PULLMAN'S PALAOE-CAR GO. 
(Ch-cuit Court of Appeals, First Circuit. September 16, 1896.) 
No. 138. 
Pullman's Palacb-Cak Co. y. Washbubn, 66 Fed. 790, Affirmed. 

Elrror to the Circuit Court of the United States for the District of Massachusetts. 

This was a writ of ecire facias sued eut by the Pnllman's Palace-Car Com- 
pany against Franli L. Washbum to enforce against him a liability for costs as 
Indorser of the writ in an action brought against the PuUman's Palace-Car Com- 
pany by one Maggle M. Harrison, In which judgment had been rendered against 
the plalntifC for $813.94 costs. The circuit court gave judgment. See 66 Fed. 
790, where the opinion there rendered will be found In full. The défendant 
brought error. 

Freedom Hutehlson, for plalntlff in error. 
Ben]. N. Johnson, for défendant in error. 

Before COLT, Circuit Judge, and NELSON and WEBB, District Judges. 

PBR OURIAM. In this case we agrée with the reasoning in the opinion, and 
with the conclusiciii reached by the circuit court. The judgment of the circuit 
court is affirmed. ■ 



HENDERSON v. UNION TRUST CO. OF PHILADELPHIA. AMERI- 
CAN LOAN & TRUST CO. v. SAME. THOMSON-HOUSTON ELECTRIC 
CO. V. SAME. (Circuit Court of Appeals, Slxth Circuit. May 12, 1896.) Nos. 
363-365. Appeal from the Circuit Court of the United States for the Bastem 
District of Tennessee. Morse & Lane and Tully R. Cornicli, for appellants. 
Wheeler & McDermott and Webb & McClung, for appellee. No opinion. Dis- 
missed under rule 23, for f allure to print the records. 



DIBTZ et al.,v. SOHAAF. (Circuit Court of Appeals, Sixth Chx:uit. Aprll 12, 
1896.) No. 412. Appeal from the Circuit Court of the United States for the 
Southern District of Ohio. James N. Ramsey, for appellants. Edward C. 
RemeeUn, for appellee. No opinion. Decree aSirmed. 



FLINT & P. M. R. CO. v. MARINE INS. CO., Limited, of LONDON, ENG. 
(Circuit Court of Appeals, Sixth Circuit. January 8, 1896.) No. 383. Error 
from the Circuit Court of the United States for the Eastem District of Mlchigan. 
Brennan, Donnelly & Van De Mark, for plalntlff in error. F. H. & G. L. Can- 
fleld, for défendant lu erroi. No opinion. Dismissed upon the motion and at 
the cost of plalntlff In error. 
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FROST et al. v. BANK OF PORDYOB. (Circuit Court of Appeals, Slxth 
Circuit. May 29, 1896.) No. 411. Error from the Circuit Court of the United 
States for the Bastera District of ■ Mlchlgan. Shepherd & Frlerson, for plaintiffs 
In error. Elder & MiUigan, for défendant in error. No opinion. Deeree aflarmed. 



HOWARD T. JAMES, Warden of Penitentlary. (Circuit Court of Appeals, 
Sîxth Olieult. February 4, 1899.) No. 338. Appeal from the Circuit Court of 
aie United States for the Southern District of Ohio. L. T. M. Canada, for ap- 
pellant. Harian Cleveland, U. S. Atty., for appellee. No opinion. Deeree 
afflrmed. 



SONNBNTHEIL v. CHRISTIAN MOERLEIN BREWING CD. et al. (Cir- 
cuit Court of Appeals, Plfth Circuit. November 24, 1896.) No. 472. Error to 
the Circuit Court of the United States for the Eastern District of Texas. Be- 
fore PARDEE and McGORMIOK, Circuit Judges, and SPEER, District Judge. 

PER CURIAM. This case was heard àt the last term, and the judgment of 
the circuit court affirmed. 75 Fed. 350. Before mandate issued, ieave was 
given to file a pétition for rehearing by the flrst day of this term. Such pétition 
having been flled and considered, it is now ordered that the rehearing prayed 
for be, and the same is, denied. 



Ex parte STIRLING CO. et al. (Circuit Court of Appeals, Sisth Circuit. 
June 15, 1896.) No. 435. Pétition for Mandamus from the Northern District 
of Ohlo. Henry W. Blodgett, Ephraim Banning, and Thomas Banning, for peti- 
tioner. Babewell & Bakewell, for respondent. No opinion. Denied. 



UNITED STATES ex rel. BISSEL.L OARPET-SWEEPBR CO. v. SBV- 
ERENS. (Circuit Court of Appeals, Slxth Circuit. February 13, 1896.) No. 
403. Pétition for Mandamus from the Western District of Mlchlgan. Taggart, 
Knappen & Denlson, for petitioner. J. W. Champlln, for respondent No opinion. 
Denied. 



ADAMS & WESTLAKB CO. v. LEDIG MANUF'G CO. (Circuit Court, B. 
D. Pennsylvania. November 23, 1896.) Francis T. Ohambers and James H. 
Raymond, for complalnant. M. J. O'Callaghan, for défendant. 

DALLAS, Circuit Judge. This is a suit in equity for hifringement of patent 
No. 481,261, dated August 23, 1892, for "latch and lock oombined." The daims 
alleged to bave been Infringed are as follows: "(1) The combination, in a door- 
latch, of plates adapted to be secured to the opposite sides of the door, hollow 
splndles joumaled in each of said plates, and provided with lugs on their Inner 
ends, and with knobs secured to their outer ends, whereby they are secured in 
said plates Independent of each other, a square splndle Connecting said hollow 
splndles, and latch-operating devlces connected to said splndles, substantially 
as descrlbed." "(3) The combination, in a door-latch having the operating mech- 
anism and the latch proper in iseparate cases, of a latch-rod Connecting the latch 
and operating mechanism, and having a head, O, to which it is adjustably con- 
nected by a screw, a yoke adapted to receive the hmer end of the latch-rod, and 
a fastening Connecting said latch-rod and yoke, which prevents the tuming of 
said rod, substantially as and for the purpose specifled." The cause having 
been regularly set down, came on for final hearing upon November 9, 1896. It 
was then heard upon oral argument by the counsel for complalnant, who also 
submltted a prlnted brief. The plaintifE's prima facie proofs had been duly taken 
and clôsed. No évidence had been adduced on behalf of the défendants, and 
the time allowed them for that purpose had expired. Neither they nor counsel 
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on their behalf were présent at the hearing. I havç considered the caae, there- 
fore, at some disadvantage, but of necessity, as the plaintlff is entitled to hare It 
decided; and I hâve reaehed the conclusion that the usual decree in Its favor 
should be entered. Such decree may be prepared and submitted, but must ré- 
cite, In substance, that the cause had been heard only upon the argument of 
plaintlfE's counsel, and without any évidence having been oftered or arguments 
preseuted on behalf of the défendants. Decree accordingly. 



KINSEY V. LEDIG MANUFO CO. et al. (Circuit Court, E. D. Pennsyl- 
vania. November 23, 1896.) Francis T. Chambers and James H. Raymond, for 
complainant M. J. O'Callaghan, for défendant. 

DALXiAS, Circuit Judge. Thls is a suit in equity for infringement of patent 
No. 329,718, dated November 3, 1885, for Improvements In lamps. The claim in 
question is as follows: "(3) The ring or support, E', having the standard, f, and 
posts or pins, e, combined with the plate-spring, E, formed in two sections, the 
moving block, F, screw, f, thumb-nut, h, and sleeve, h', one end of eaeh section 
of the plate-spriQg being secured to a post, e, and the other end to the moving 
bloeli, F, substantially as set forth." The jmrties and patents in the two suits 
are not the same, but the circumstances under which the suit of Adams & West- 
lake Oo. againat this défendant was heard are the same as in this case. There- 
fore the mémorandum this day flled In that suit (76 Fed. 1(X)6) regarding the char- 
aeter of the hearing and form of decree is, without repeating its terms, applied 
also to this one. Subject to the suggestion of that mémorandum, there will be a 
decree for complainant. The complainant's motion for leave to dismlss his bill 
as against the indlvidual défendant Trautman is granted. 



SHINKLE, WILSON & KREIS CO. v. LOinSVILLE & N. R. 00. et al. 
(Circuit Court, S. D. Ohlo, W. D. Oetober 8, 1896.) 

SAGE, District Judge. This case Involvea preclsely the questions and con- 
sidérations dlsposed of hi Interstate Commerce Commission v. Cincinnati, N. O. 
& T. P. Ry. Co., 76 Fed. 183, and the decree will be in aceordance wlth the 
opinion In that case. 

End of Cases in Vol. 76 



